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PUBUC  SERVICE  COMMISSIONJS 


ALAMANUL 
Public  S«nri€«  CoibiiiImIoii. 

Sam  p.  Kbnnedt,  President,  AnnU- 

ton. 
B.  H.  CoopBft,  Moatgomfry; . 
8.  P.  Gaillabo,  Mobile. 


Atticus   Mullin,   Secretary,   Mont- 
l^omery. 

ARIZONA. 
Corporation  Commiaiioii. 

Amo8  a.  Bnrs,  Chairman,  Phoenix. 
F.  A.  Jones,  Phoenix. 
D.  F.  JOHNSOIf,  PhOMJK. 


A.  S.  Stblzeb,  Secretary,  Phoenix. 

ARKANSAS. 
Corporatioii  Commissioii. 

Hkbbcbt  R.  Wilson,  Chairman,  lit- 
tle Rock. 
Thomas  E.  Wood,  Little  Rock, 
Walteb  G.  Bsashbb,  Little  Rock. 


Gut  A.  Fbeelino»  Secretary:,  Little 
Rock. 

CALIFORNIA. 

Raflroad  CommiMSott. 

Edwin  0.  Eooebton,  President,  Flood 

Bldg.,  San  Frasciaoo. 
H.   D.   LovELAND,   Flood   Bldg.»  San 

Francisco. 
Hablet  W.  BmanvJt^fk.  Flood  Bldg., 

San  Francisco. 
Ibvino    Mabtin,    Flood    Bldg.,    San 

Francisco. 
Fbank  R.  Devlin,  Flood  Bldg.,  Sa» 

Francisco. 


W.    B.    Williams,    Secretary,    San 
Francisco. 


COLORADO. 
PuUic  IMIftMa  CMunissiott. 

Gbant  E.  HALincRMAN,  Chairman, 
State  Capitol,  Denver. 

A.  P.  Andebson,  State  Capitol,  Den- 
ver. 

Fbank  P.  LANNOfr,  State  Capitol, 
Denver. 


Gboboe    a.    Flannioan,    Secretary, 
Denver. 

CONNECTICUT. 
PabUc  UtiliiiM  CoBUKissioB. 

RiOHABD  T.  HiQOiNS,  Chairman,  Win* 

sted. 
Chas.  C.  Elweix,  New  Harea 
Joseph  W.  Alsop,  Avon. 


Henbt  F.  Billinqs^  Secretary,  Har^ 
ford. 

DISTRICT  OF  COLUMBIA. 
Pvblic  Utililias  CMBmiMioB. 

Bbioadieb    Genebal     Chablis     W. 

KuTZ,    Chairman,    District    Bldg., 

W^hington. 
Louis    Bbownlow,    Florence    Courts 

Washington. 
Vacancy. 


Walteb  C.  Allbn,  Execntive  Secre- 
tary, District  Bldg.,  Washington. 

FLORIDA. 
Railroad 


R.  HuiwON  BuiBk  ChainnMU  Valla> 

hassee. 
Kewton  a.  Blitoh,  Tallahassee. 
Rotal  C.  Dunn,  TallahasBoe. 


IxynB  G.  Thompson,  Secretary,  Tal* 
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GEORGIA. 
Railroad  Commiftsion. 

Charles  Murphet   Candleb,   Chair- 
man, Atlanta. 
Paul  B.  Tbahmell,  Dalton. 
James  A.  Perry,  Lawrenceville. 
John  T.  Boipeuillet,  Macon. 
J,  D.  Price,  Athens. 


^]^%iff^^.iEH,  Secretary,  Atlanta. 

,H,j  HAWAII. 

Public   Utilities  Commission. 

William     T.      Garden,      Chairman, 

Honolulu. 
Alex.  J.  Gignoux,  Honolulu/ 
Ingram  M.  Stain  back,  Honolulu. 


H.   P.   O'StJLLiTAN,  Secretary,  Hono- 
lulu. 

IDAHO. 
Public  Utilities   Commission. 

A.  L.  Freehafer,  President,  Boise. 
-George  E.  Eub,  Boise. 


E.  M.  SwEELEY,  Boise. 


a0  .'i  TffinUl 


Fred  B.  Johnson,  State  House,  In- 
dianapolis. 

Paul  P.  Haynes,  State  House,  In- 
dianapolis. 


Carl  H.  Mote,  Secretary,  401  State 
House,  Indianapolis.,^ -,      ,,  „ 


IOWA. 


Boaril  of  Railroad  Commissioners.* 

DwiGHT    N.    Lewis,    Chairman,    Des 

JVIoinee. 
John  A.  Gdiher,  VVinterset. 


Charles  Webster,  Waucoma. 


..Ujj 


C.  J.  Callahan,  Secretary,. ^Qise. 


w 


ILLINOIS. 
Public  Utilities  Commission. 

James    H.     Wilkerson,    Chairman, 

Springfield. 
Frank  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Springiield. 
Thomas  E.  Dempcy,  Springfield. 
P.  J.  LucEY,  Springfield. 


R.  Allan  Stephens,  Secretary, 
Springfield. 

INDIANA. 
•r.J'  Public  Service  Commission* 

£.  I.  Lewis,  Chairman,  State  House, 
Indianapolis. 

J.  W.  McCardle,  State  House,  In- 
dianapolis. 

GiJiNN  VanAuken,  State  House,  In- 
dianapolis. 


George    L.    McCaughan,    Secretary, 
Des  Moines. 

KANSAS.         •  •     -t     i 

Court  of  Industrial  Relations. 

W.  L.  HuGGiNS,  Presiding  Judge,  Em- 
poria. 
Clyde  M.  Rked,  Parsons.      -roD 

George  H.  Wabk,  Canej. 

^         TiCTfiaxFT 

Carl  W.  Moore,  Clerk,  Kinsley/  '    . 
KENTUCKY. 


Railroad  Commission. 


T 


J.  S.  CooPEK,  Chairman,  Somerset, 
P.  N.  Burns,  Paducah. 
E.  C.  Kash,  Jackson. 


Richard    Tobik,    Secretary,    Frank- 
fort.     «    tHwii   .a<f.i'tiK\     U     H 

LOUISIANA.        Tj^HfH 


Railroad  Commission. 


i/pT 


Shelby  Taylor,  Chairman,  Crowley. 
John  T.  Michel,  New  Orleana. 
HuET  P.  Long,  Shreveport.   *-'«*i^ 


Henry  Jastremski,  Secretary,  Ba^n 

_-  .'.>*•▼  Mil  -;  i 

Kouge. 
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MiUNS. 

FttUkUtaiiiM 

BdCJAiair    F.    Cleavks,    Chairman, 

Augusta. 
Hbbebt  W.  TkATTOif ,  Augusta. 
A1.BIBT  Obebnlaw,  Augusta. 


Gbobgk  F.  G1DDINQ8,  Clerk,  Avgusta. 

MARYLAND. 
Pablic  S«r¥ic«  CommissioB* 

Vacancj. 

James  C.  Lbqo,  Munsey  Bldg.,  Balti- 
more. 

J.  FKAinc  Haitsb,  liuns^y  Bldg., 
Baltimore. 


Bbhj.  T.  FcmiiLLL,  Secretary,  M«n- 
aey  Bldg.,  Baltimore. 

MASSACHUSETTS. 

Commissioii  of  the  DmpaactmM±  off 
Public  UtiUtSes. 

Henbt  C.  Attwhx,  Chairman,  167 

State  House,  Boston. 
EvBBRT  £.  Sroirs,  107  State  House, 

Boston. 
Alonzo  R.  Weed,  167  State  House, 

Boston. 
David  A.   Ems,   167   State  House, 

Boston. 
Hbn-bt  G.  Wells,  167  State  House, 

Boston. 


Anbbb^  a.    Highlands,    Secretary, 
Boston. 

MICHIGAN. 
Public  miitiee 


William  M.  Smith,  Chairman,  Capi- 
tol Bldg.,  Lansing. 

William  W.  Potteb,  Capitol  Bldg., 
Lansing. 

Sherman  T.  Handt,  Capitol  Bldg., 
Lansing. 

Samuel  Odell,  Capitol  Bldg.,  Lan- 
sing. 


Eabl    R.    Stewait,    Capitol    Bldg., 
Lansing. 


Will  H.  BRrxsoN,  Secretary,  Capi- 
tol Bldg.,  Lansing. 

MINNESOTA. 

Railroad  and  Warehoose 
Commissioii. 

Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

O.  P.  B.  Jacobson,  SUte  Capitol,  St 
Paul. 

Feed  W.  Putnam,  SUte  Capitol,  St 
Paul. 


A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPL 
lUflroad  Commission. 

Qeoboe  R.  Edwards,  President,  Mo- 
Cool. 
W.  B.  Wilson,  Corinth. 
C.  M.  Morgan,  Hattiesburg. 


James  Galoeean,  Secretary,  Jackson. 

MISSOURL 
Public  S«r¥ic«  Commission. 

WiLLLAM  G.  BusBT,  Chairman,  Jff* 

ferson  City. 
Edwin  J.  Bean,  Jefferson  City. 
David  E.  Blair,  Jefferson  City. 
Noah  W.  Simpson,  Jefferson  City. 
Edward  Flad,  Jefferson  City. 


N.  E.  Williams,  Secretary,  Jefferson 
City. 

MONTANA. 

Board    off    Railroad    Commissionort 
and  Public  Senrico  Conunission. 

Daniel  Botle,  Chairman,  Helena. 
J.  E.  McCormigk,  Helena. 
Lee  Dennis,  Helena. 


W.  J.  Hatnes,  Secretary,  Helena. 
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NEBRASKA. 

State  Railwaj  CommiMioB. 

H.  G.  Tatlob,  Chairman,  State  Capi- 
tol, Lincoln. 

Thomas  L.  Hall,  State  Capitol,  Lin- 
coln. 

T.  A.  Bbownk,  State  Capitol,  Lincoln. 


PUBLIC  SERVICE  COMMISSIONS. 

NEW  YOWC 


John   E.   Cubtiss,   Secretary,   State 
Capitol,  Lincoln. 

NEVADA. 

Public  Service  Commisdoii. 

J.  F.  Shaughnnst,  Chairman,  C^- 

8on  City. 
W.  H.  Simmons,. Reno. 
J.  G.  SoBUQHAM,  Carson  City. 


PvUie  Serrice  C^mmitMea,  1^ 
District. 

Lewis  Nixon,  Commissioner,  49  La* 
fayette  St.,  New  York  City. 

Edwabd  J.  Glbnnon,  Dqputy  Com- 
missioner, 49  Lafayette  St.,  New 
York  City. 

Alfred  M.  Babrett,  Deputy  Commis- 
sioner, 49  Laiayetto  St.,  New  York 
City. 

MoBaAN  T.  Donnelly,  Deputy  Com- 
missioner, 49  Lafayette  St,  New 
York  City. 


H.    D.    Sammis,    Secretary,    Carson 
City. 

NEW  HAMPSHIRE.* 
Public  Service  CommisMOB. 

William    T.    Gunnison,    Chairman, 

Rochester. 
Thomas  W.  D.  Wobthen,  Concord. 
John  W.  Stores,  Concord. 


Walter  H.  Tocm,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commit- 

•ioners. 

John   W.   Slocum,   President,   Long 

Branch. 
Georoe  F.  Weight,  Paterson. 
Harry  L.  Knight,  Medford. 
Andbew  Gaul,  Jr.,  Ridgefield. 


Alfbed  N.  Babber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  CorporatioB  Commisaioii. 

Hugh  H.  Williams,  Chairman,  Santa 

Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fa. 


A,  L.  Mqbbison,  Clerk,  Santa  Fe. 


Jambs    B.    Walkeb,    Secretary,    4t 
Lafayette  St.,  New  York  City. 

PttbBc  Senrice  Cottubisaiott,  2d 
District. 

Chables  B.  Hill,  Chairman,  Albany. 
Fbank  Ibvine,  Albany. 
J«Rif  A.  Babhitb,  Albany. 
Joseph  A.  Kollooo,  Albany. 
Gboboe  R.  VAif  Namee,  Albany. 


Fbancis  X.  Disney,  Secretary,  At 
bany. 

NORTH  CAROUNA. 

CorpormtioB  Commisdoii* 

William  T.  Lee,  Chainnan,  Raleigh. 
Gbobqe  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


R.  0.  Self,  Clerk,  Raleigh. 

NORTH  DAKOTA. 

^Boardl  el  Railroed  Coaunittioiien. 

S.  J.  Aanoahl,  President,  Litchville. 
C.  F.  Dupuis,  Bismarck. 
Fbank  Milhollan,  Bismarck. 


J.   H.   CAunsHBAD,    Secretary,    Bis> 

marck. 
Fbed  Bbemieb,  Director  Division  of 

Utilities,  Bismarck. 
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OHIO. 

PaUic  UtilitiM  ConmitsioB. 

Chabubb    a    MAWHMJ.J    Chairman, 

ColumbuB. 
Bebchkb  W.  Waltebmisb,  Columbus. 
Btbok  M.  CmmsDvkis;  Columbus. 


G.  C.  Uaxwmll,  Secretary,  Columbus. 

OKLAHOMA. 

CorpormlioB  ConmissieB. 

Abt   L.    Walks,   Chairmaa,    Okla- 
homa City. 
Campbell  Russkll,  Oklahoma  City. 
R.  £.  Echols,  Oklahoma  City. 


J.    E.    SooTT,    Secretary,    Oklahoma 
City. 

OREGON. 

P«Uic  S«r¥ic«  Comiaietioii. 

Fbed  6.  Buchtel,  Chairman,  Salem. 
Hylen  H.  Coret,  Salon. 
Fbed  A.  Williams,  Salem. 


Ed  Weight,  Secretary,  Salem* 

PENNSYLVANIA. 

Public  8#rTic«  ComnuMioB. 

Wm.  D.  B.  Ainet,  Chairman,  Harris- 
burg. 

Samuel  M.  Clement,  Jr.,  Philadel- 
phia. 

S.  Rat  Shelby,  Uniontown. 

John  W.  Reed,  Clearfield. 

John  S.  Rilling,  Harrisburg. 

James  S.  Benn,  Philadelphia. 

Milton  J.  Bbecht,  Lancaster. 


John  G.  Hopwood,  Acting  Secretary, 
Harrisburg. 

PHILIPPINE  ISLANDS. 

Public  Utility  Commission. 

Judge  Mabiano  Cm,  Commissioner, 
Manila. 


P<NlTO  RICO. 
Public  Sarvic«  Cos 

Josd  £.  Bend)ICT0,  Chairman,  San 

Juan. 
GmLuanio  Esiweb,  Vioe-Chairmaa» 

San  Juan. 
J.  W.  BoHNSB,  Saa  J«aB. 
Manuel  Camuj^as,  San  Juan. 
Salvador  Mebtsb,  San  Juam 
Paul  6.  Milleb,  San  Juan. 
A.  Ruiz  Soleb,  San  Juan. 
Josft  G.  ToBBES,  San  Juan. 
L.  Santiago  Cabmona,  San  Juan. 


Pablo  Bbqa,  Secretary,  San  Juan. 

RHODE  ISLAND. 
Public  UtililiM  C«BMussioa. 

William  C.  Buss,  Chairnum,  19  Col> 

lege  St.,  Providence. 
Samuel  E.  Hudson,  Woonsocket 
Robebt  F.  Rodman,  Lafayette. 


John    W.    Rows,    Secretary,    Provi- 
dence. 

SOUTH  CAROLINA. 

Railroad  Comwissioa. 

Fbank   W.   Shealt,   Chairman,  Co' 

lumbia. 
James  Cansleb,  Columbia. 
H.  H.  Abnold,  Colxmibia. 


Attobnet  Roman  A.  Cbuz,  Secretary, 
Manila. 


J.  P.  Dabbt,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board    of   Railroad   CommissioiicrSk 

J.  J.  MuBPHY,  Chairman,  Pierre. 
J.  W.  Raish,  Vice  Chairman,  Pierre^ 
D.  E.  Brisbane,  Pierre. 


H.  A.  USTBUD,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  and  Public  Utilities 
Commission. 

B.  A.  Enlos,  Chairman,  Nashville. 
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H.  H.  Hannah,  KaahHUe. 
Geobqe  N.  Wbloh,  NaAliville. 
Miss     Willis     Fields,     Secretaiy, 
Naahville. 

TEXAS. 

Rjulroail  CotiiiiiMion. 

Allison  Mattield,  Chairman,  Aus- 
tin. 
Earle  B.  Matfibld,  Austin. 
Clabence  E.  GiLMOftE,  Austin. 


B.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilities  Commisaioii. 

Judge    Joshua    Gkben^wood,    Presi- 
dent, Salt  Lake  City. 
Henbt  H.  Blood,  Salt  Lake. City. 
WABilBir  Stouxnoub,  Saft  Lake  City. 


Riohabd    T.    Wxlsok^    Clerk,    Rich- 
mond. 

WASHINGTON. 

Public  Service  CommiMion. 

E.  V.  KuTKENDALL,  Chairman,  Olym* 

pia. 
Hancc  H.  Glblano,  Olympia. 
Frank  R.  Spinning,  Olympia. 


J.  H.  :Qju>wn^  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Senrice  CoDuniMioB. 

Geobqe    R,    C.    Wiles,    Chairman, 

Charleston. 
Ebnest  D.  Lewis,  Charleston. 
Edgab  G.  Rideb,  Charleston. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Senrice  CommiMion. 

Walteb  A.  DUTTON,  Chairman,  Hard- 
wick. 
WiLi.iAH  R.  Wabneb,  Vergennes. 
Eli  H.  Poexeb,  Wilmington. 


Neil    D.    Clawson,    Clerk,    Brattle- 
boro. 

VIRGINIA. 

State  Corporation  CommiMion. 

William  F.  Rhea,  Chairman,  Rich- 
mond. 
Alexander  Fobwabo,  Richmond. 
Bebklkt  D.  Adams,  Richmond. 


R.  B.'-Bbkhkim,  Secretary,  Charle*' 
ton. 

WISCONSIN. 

Railroad  Commisaioii. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 
Henbt  R.  Tbumbower,  Madison. 
John  S.  Allen,  Madison. 


C.  D.  Se  Chevebell,  Secretary,  Madi« 
son. 

WYOMINa 

Public   Service   Commission. 

Claude      L.      Draper,      Chairman, 

Cheyenne. 
Maurice  Groshon,  Cheyenne. 
H.  M.  HuNTiNOTON,  Cheyenne. 


£.  N.  Cbowuet,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 


Proc    Nat.    Aaao.    R.  Annual  Proceedings  of  the  National  Associa- 

Comrs.     tion  of  Railway  CommiHsionera. 

Ann.  Rep.  Ala.  R.  C   Annual  Report  of  the  Alabama  Uaiiroad  Com* 

mission. 

••        •*    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

•*        "    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports 
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Chicago  R.  Co.,  Re,  1920B,  p.  299. 
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PUBLIC  UTILITIES 
REPORTS 

ANNOTATED 

BTKW  rORK  PCBLIC  SfiRVIOE  COMMISSION,  SBOOUrD  DI8TRICI 

EE  UxVITED  STATES  LENS  COMPANY. 
.  [CMe  No.  7008.] 

Auiomohiteg  •»  Certificate  of  convenience  and  necesBitff  —  Bu9tneM 
corporations. 

Under  the  New  York  ttatutes,  a  company  organized  undor  th« 
Business  Corporations  Law,  which  does  not  permit  it  to  engage  in 
any  business  provided  for  by  the  Railroad,  and  the  Transportation 
Corporations  Laws,  cannot  conduct  a  public  conveyance  for  hire;  and, 
if  it  operates  a  conveyance  for  its  own  employees,  incidental  to  ite 
business,  such  transportation  does  not  require  a  certificate  for  its 
validity;  since  it  is  private  in  its  character. 

[December  16,  1919.] 

Petition'  under  chapter  667,  Laws  of  1915,  for  a  certificate 
of  public  convenience  and  necessity  for  the  c^eration  of  a  stag^ 
route  by  autobusses  in  the  city  of  Geneva;  denied. 

Appearances:  J.  B.  Sanford,  Care  of  United  States  Lens 
Company,  Geneva,  for  the  petitioner;  Lansing  G.  Hoskins,  Ge- 
neva, New  York,  attorney  for  Geneva,  Seneca  Falls  &  Auburn 
Railroad  Company;  and  E.  R.  Quay,  President;  Thomas  H. 
Werry,  Jr.,  Auditor;  and  W.  A.  Shirley,  Superintendent,  of 
Geneva,  Seneca  Falls  &  Auburn  Railroad  Company, 

Irvine,  Commissioner:  The  United  States  Lens  Company 
conducts  a  factory  in  the  city  of  Geneva  about  one-half  mile 
from  the  nearest  point  on  the  lines  of  the  Gteneva,  Seneca  Falls 
&  Auburn  Railroad,  which  operates  an  urbai^  system  in  Geneva, 

P.U.R.1920B.  1 
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2  NEW  YORK  PUBUC  SERVICE  COMMISSION. 

The  Lens  company,  having  procured  the  consent  of  the  monio- 
ipal  authorities,  applies  to  the  Commission  for  a  certificate  of 
public  convenience  and  necessity  for  the  operation  of  a  stage 
rotitd  over  certain  sti^ets  designated  in  the  consent  and  in  the 
petition.  The  object  of  the  ukdertaking  is  to  provide  facilities 
whereby  employees  of  the  company  may  readily  reach  the  fac- 
tory and  return  to  their  homes.  These  employees  are  for  the 
most  part  women,  and  live  in  the  northern  part  of  the  city.  It 
is  proposed  to  make  trips  morning,  noon,  and  evening  according 
to  the  working  hours  and  not  to  operate  steadily  throughout  the 
day.  It  is  also  proposed  to  sell  26  tickets  for  $1.  The  schedule 
and  route  of  the  busses,  together  with  this  peculiar  rate  of  fare, 
would  practically  restrict  the  travel  to  employee^  of  the  peti- 
tioner. While  the  route  in  part  parallels  lines  of  the  street  rail- 
road company,  the  distance  of  the  street  railroad  from  the  fac- 
tory and  the  relative  positions  of  the  factory  and  the  homes  of 
the  employees  are  factors  which  would  prevent  any  considerable 
competition  between  the  bus  line  and  the  street  railroad  com- 
pany. The  convenience  afforded  the  employees,  together  with 
their  inability  to  make  use  of  existing  street  car  facilities,  would 
lead  the  Commission  to  grant  the  certificate  were  it  not  for  a 
serioui  legal  objection. 

Tlie  Lens  company  is  a  business  corporation.  The  Business 
Corporations  Law,  §  2,  permits  incorporation  thereunder  "for 
any  lawful  business  purpose  or  purposes  other  than  a  moneyed 
corporation,  or  a  corporation  provided  for  by  the  banking,  the 
insurance,  the  railroad  and  the  Transportation  Corporations 
Laws.  .  .  ."  Article  4  of  the  Transportation  Corporations 
Law  deals  with  stage  coach  corporations,  and  §  20  of  that  law 
provides  the  method  of  their  incorporation.  Such  incorporation 
is  lor  the  purpose  of  maintaining  or  operating  any  stage  or  onmi- 
bus  route  for  public  use  in  the  conveyance  of  persons  and  property 
elsewhere  than  in  the  city  of  New  York.  Section  23  pre- 
serves the  right  of  corporations  already  incorporated  and  operat- 
ing stage  routes,  where  such  routes  had  been  continuously  operat- 
ed for  five  years  prior  to  the  passage  of  the  act  in  cities  of  the 
first  class.  It  was  obviously  the  purpose  of  the  legislature  to 
require  an  incorporation  under  the  banking,  insurance,  railroad 
and  transpoHaticn  corporations  law  for  all  purposes  provided  ift 

P.U.R.1920B. 


Digitized  by 


Google 


RE  UNITHJi  STATES  LENS  CO.  I 

those  laws  and  to  restrict  business  corporations  to  purposes  not 
80  provided.  The  attorney  general  ruled  in.  1891  that  a  corpora- 
tion organized  under  what  is  now  the  Business  Oorporations 
T-aw  might  operate  a  stage  route  in  the  city  of  New  York  for  the 
reason  that  the  city  of  New  York  is  expressly  excluded  by  §  20 
oi  the  Trassportation  Corporations  Law  from  the  operaticm  of 
that  section  providing  for  stage  coach  corporations.  In  People 
V.  Public  Service  Commission,  226  N.  Y.  527,  P.TT.Rl91fi]^^ 
350,  124  N.  E.  105,  the  court  of  appeals  held  that  a  corporation 
organized  under  the  Business  Corporations  Law  could  not  trans- 
form itself  into  an  electrical  corporation  by  amendment  of  its 
certificate,  the  purposes  of  the  two  corporations  being  entirely 
different.  In  Public  Service  Commission  v.  J.  &  J.  Rogers  Com- 
pany, 184  App.  Div.  705,  P.TT.R.1919A,  876,  172  N.  Y.  Supp. 
4-98,  it  was  held  that  a  manufacturing  corporation  cannot  engage 
in  the  business  of  doing  electric  lighting  for  hire.  We  are, 
therefore,  constrained  to  hold  that  the  applicant  cannot  be 
authorized  to  conduct  a  public  stage  line  or  omnibus  route  in 
the  city  of  Geneva  and  that  its  application  for  a  certificate  of 
public  convenience  and  necessity  must,  therefore,  be  denied* 

It  may  well  be  that  as  an  incident  of  its  business,  a  business 
corporation  may  provide  means  of  conveying  its  employees,  and 
no  others,  toand  from  its  plant.  This  situation  may  well  be 
distinguished  from  Public  Service  Commission  v.  Fox,  96  Misc. 
283.  In  that  case  the  travel  was  confined  to  employees  of  a  cer- 
tain corporation  but  the  bus  was  not  operated  by  the  corpora- 
tion but  by  a  third  person  under  the  pretext  of  a  coK)perative 
society  of  employees.  Whether  such  operation  restricted  to  em- 
ployees is  legal  or  illegal  is  not  for  the  Commission  to  decide  in 
this  case  at  least.  We  are  constrained  to  hold  that  a  business 
corporation  may  not  conduct  a  public  conveyance  for  hire,  and, 
therefore,  may  not  receive  a  certificate  of  public  convenience 
and  necessity  for  that  purpose.  If  it  may  operate  a  convey- 
ance for  its  own  employees  as  incidental  to  its  business,  Buek 
transportation  is  private  in  character  and  does  not  require,  lor 
its  validity,  any  certificate.    The  petition  must  be  denied. 

AH  cononr. 
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MACKAY  LIGHT  &  POWER  COMPANY 

V, 

ASHTON  &  ST.  ANTHONY  POWER  COMPANY. 

[Case  F-271,  Order  No.  646.] 

Certifleatea  —  Ability  to  render  service  —  Collateral  proceedingm  — 
Bvidenoe, 

1.  In  a  proceeding  by  one  electric  utility  to  restrain  another  com- 
pany from  entering  into  a  contract  to  render  service  to  a  village,  evi- 
dence as  to  the  inability  of  the  complainant  to  render  such  service 
is  inadmissible,  where  it  has  been  granted  a  certificate  of  conveni^ce 
and  necessity  to  render  jBUch  service,  in  a  proceeding  to  whidi  the 
respondent  company  was  a  party. 

Ruhlie  utilities  —  MunitHpal  plants  —  Idaho  statute. 

2.  Under  the  Idaho  statute  which  specifically  exempts  municipal 
corporations  from  the  jurisdiction  of  the  Commission,  a  village,  al- 
though located  within  territory  allotted  to  one  electric  utility,  may 
eonstruct  a  transmission  line  to  connect  with  the  lines  of  another  com- 
pany and  purchase  electric  energy  at  wholesale  for  its  municipal  sys- 
tem. 

Monopolff  and  competition  —  Occupied  territory  «  Service  to  munic* 
ipal  plants  only, 

8.  An  electric  utility  may  extend  a  transmission  line  into  terri- 
tory allotted  to  another  company,  where  its  purpose  is  solely  to  serve 
.    a  municipal  plant  at  wholesale,  since  the  Idaho  statute  expressly  ex^ 
empts  municipal  plants  from  the  jurisdiction  of  the  Commission. 
Monopoly  and  competition  —  Occupied  territory  »  Municipal  plants 
—  Additional  service, 

4.  The  Idaho  Commission  will  not  approve  a  contract  entered  into 
by  an  electric  utility  and  a  village  located  in  territory  allotted  to  an- 
other company,  which  contemplates  service  beyond  what  is  necessary 
for  the  use  of  the  municipality. 


Certificaies  of  convenience  and  necessity  —  Rights  and  privileges 
conferred* 

Discussion  of  what  is  a  certificate  of  convenience  and  necessity 
and  what  righta  and  privileges  are  conferred,  p.  14. 

(SwEELET,  Commissioner,  dissents.) 

[January  8,  1920.] 

C0MP1.AINT  asking  that  defendant  be  restrained  and  enjoined 
from  entering  into  any  contract  with  village  of  Arco,  whereby 
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electric  power  shall  be  fursished  to  it  by  the  defendant;  dis- 
missed. 

Appearances:  Brodhead  &  Clark,  Mackay,  Idaho,  for  com- 
plainant; John  W.  Jones,  Blackfoot,  Idaho,  for  defendant. 

Freehafer,  Commissioner :  The  issues  in  this  case  as  set  out 
in  the  complaint  filed  May  29,  1919,  and  defendant's  answer 
filed  June  20,  1919,  are  substantially  as  follows: 

Complainant  alleges  that  it  is  a  public  utility  corporation, 
subject  to  the  jurisdiction  of  this  Commission,  owning  and 
operating  an  electric  generating  plant  near  the  village  of  Mackay 
in  Custer  county,  Idaho,  and  a  distribution  system  in  said  vil- 
lage, and  is  furnishing  electric  service  to  said  village  and  its  in- 
habitants; that  the  village  of  Arco,  a  municipal  corporation 
located  in  Butte  county,  Idaho,  about  26  miles  distant  from  com- 
plainant's plant  and  system,  is  within  territory  contiguous  to 
complainant's  said  plant  and  system;  that  said  village  of  Arco 
is  furnished  electric  energy  by  means  of  a  small,  municipally 
owned  plant  operated  by  a  gas  engine,  and  that  said  service  is 
wholly  inadequate  and  unsatisfactory;  that  all  of  the  territory 
lying  between  complainant's  said  plant  and  the  village  of  Arco, 
including  the  unincorporated  village  of  Moore,  located  about  the 
middle  of  said  territory,  is  a  highly  developed  and  prosperous 
agricultural  region,  and  has  no  electric  service;  that  complain- 
ant has  ample  surplus  electric  power  available  to  furnish  ade- 
quate and  satisfactory  service  to  said  village  of  Arco  and  inter- 
vening territory,  and  that  it  proposes  to  and  will,  if  granted  a 
franchise  by  said  village  of  Arco,  furnish  such  service ;  that  said 
village  of  Arco  is  negotiating  with  the  Ashton  &  St  Anthony 
Power  Company,  defendant  herein,  and  which  is  operating  in 
what  is  known  as  the  Mud  Lake  territory,  about  46  miles  dis- 
tant from  said  village,  with  the  object  and  intent  of  securing 
electric  energy  from  said  defendant  to  supply  its  said  municipal 
system;  that  said  village  is  proceeding  to  issue  bonds  in  the 
sum  of  $50,000  for  the  pui'pose  of  financing  the  construction  of 
a  transmission  line  from  said  village  into  the  said  Mud  Lake 
territory;  that  said  sum  of  $50,000  is  insuflScient  to  construct 
said  proposed  transmission  line,  and  it  will  be  necessary  for  de- 
fendant to  construct^  and  said  defendant  is  about  to  enter  into  .a 
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contract  with  said  village  of  Arco  to  construct  such  portion  of  said 
proposed  transmission  line  as  cannot  be  financed  with  the  pro- 
ceeds of  said  bond  issue;  that  if  permitted  to  enter  into  such 
contract  defendant  will  become  a  comj)etitor  of  complainant  and 
will  be  entering  territory  which  is  rightfully  in  the  field  of 
operation  of  complainant ;  that  the  territory,  through  which  said 
proposed  transmission  line  is  to  be  built,  is  for  the  most  part 
barren  and  uninhabited;  in  which  there  is  no  demand  for  elec- 
tric service;  and  prays  that  defendant  be  restrained  and  en- 
joined from  entering  into  any  contract  with  said  village  of  Arco 
whereby  electric  power  shall  be  furnished  to  it  by  defendant. 

Defendant  admits  many  of  the  allegations  of  the  complaint, 
but  denies  that  complainant^s  said  electric  plant  at  Mackay  has 
the  capacity,  or  that  complainant  has  available  a  flow  of  water 
sufficient  to  furnish  adequate  or  dependable  electric  service  to 
the  village  of  Arco ;  denies  that  the  village  of  Arco  is  now,  or  in 
the  future  will  be,  within  the  proper  field  of  operations  of  com- 
plainant, and  that  i^  defendant  is  permitted  to  enter  into  said 
contract  it  will  become  a  competitor  of  complainant,  or  will  be 
entering  territory  which  is  within  the  field  of  operations  of  com- 
plainant, and  alleges  that  such  territory  is  not  within  complain- 
ant's field  of  operations  or  territory  which  complainant  can  or 
will  serve  in  any  adequate  manner ;  denies  that  the  transmission 
line  proposed  to  be  built  by  the  said  village  of  Arco  will  cost 
to  exceed  the  sum  of  $50,000,  and  denies  that  defendant  has 
contracted  to  complete,  out  of  its  own  finances,  any  part  of  said 
proposed  transmission  line;  but  states  that  it  may,  if  deemed 
advisable,  extend  its  own  lines  in  the  vicinity  of  its  Mud  Lake 
station  for  its  own  purposes,  and  if  such  extension  will  better 
serve  said  village  of  Arco,  with  a  cheaper  point  of  delivery,  de- 
fendant will  allow  said  village  of  Arco  delivery  of  energy  at  said 
point.  Defendant  alleges  that  complainant  does  not  and  can- 
not supply  the  demand  for  electric  energy  in  and  adjacent  to  the 
village  of  Mackay  and  in  the  neighborhood  of  its  plant,  and  that 
it  cannot  adequately  increase  its  power  to  supply  either  the  pres- 
ent or  future  needs  of  said  territory ;  that  the  board  of  trustees 
of  said  village  of  Arco,  knowing  the  conditions  obtaining  with 
reference  to  the  plant  of  complainant  with  reference  to  the  flow 

of  water  available  to  operate  said  plant  and  the  adequacy  e£ 
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the  supply  of  electric  energy  from  that  source,  entered  into  nego- 
tiations with  the  defendant  for  the  purpose  of  securing  electric 
energy  from  defendant  at  its  station  at  Mud  Lake,  about  46 
miles  from  said  village  of  Arco,  and  proposes  to  construct  a 
transmission  line  from  said  village  of  Arco  to  Mud  Lake,  and 
lias  called  an  election  in  said  village  to  vote  bonds  in  the  sum 
of  $50,000  therefor,  and  that  this  defendant,  prior  to  service  in 
this  action,  submitted  a  signed  contract  to  said  board  of  trus- 
tees for  furnishing  electric  energy  to  said  village  at  defendant's 
Mud  Lake  station,  which  contract  has  been  accepted  by  said  vil- 
lage of  Arco ;  that  the  territory  contiguous  to  the  proposed  trans- 
nxissiiMi  line  from  the  village  of  Arco  to  Mud  Lake  is  now  being 
developed,  and  that  in  the  immediate  vicinity  of  Arco  there  is 
a  great  and  gi'owing  demand  for  electric  energy  for  power  pur- 
poses; that  defendant  has  already  completed  its  power  plant  on 
the  Snake  river  near  Ashton,  Idaho,  and  can  now  furnish  elec- 
tric energy  in  any  amount  reasonably  reqfuired  or  desired  by  said 
village  of  Arco ;  that  complainant  neglects  its  own  territory  and 
refuses  to  furnish  energy  therein  for  power  purposes  because  of 
its  limited  supply  of  energy  and  the  limited  capacity  of  its  plant, 
and  contemplates  disposing  of  all  its  energy  at  retail,  princi- 
pally for  lighting  purposes,  at  the  highest  rates  obtainable,  and 
in  furtherance  of  such  plans  desires  to  furnish  the  village  of 
Arco  with  energy  principally  for  lighting  purposes,  and  thereby 
will  be  compelled  to,  and  will,  refuse  energy  in  its  own  territory 
for  power  purposes,  and  will  not  be  able  to  properly  or  adequate- 
ly serve  its  territory. 

Hearing  was  held  at  Arco  before  Commissioner  Freehafer  on 
September  24,  1919. 

History  of  the  Case. 

The. Commission  has  before  it  evidence  which  establishes  the 
facts  in  this  case  as  follows : 

The  complainant,  Mackay  Light  &  Power  Company,  is  a  pub- 
lic utility  corporation,  and  was  operating  its  electric  plant  and 
system  in  aud  near  the  village  of  Mackay,  Custer  county,  Idaho, 
at  the  time  the  Public  Utilities  Commission  was  created  in  1913. 
On  April  1,  1919,  said  plaintiff  made  application  to  the  Com- 
missiofi,  in  due  form,  for  a  certificate  of  public  convenience  and 
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necessity  authorizing  it  to  build  a  transmission  line  from  its  said 
plant  near  Mackay  to  the  village  of  Arco,  and  to  furnish  electric 
ener'gy  wilhin  said  village  and  in  territory  adjacent  to  such 
transmission  line.  The  all^ations  contained  in  said  application 
as  to  the  capacity  of  its  plant,  available  water  supply,  and  ability 
to  serve  the  field  it  sought  to  enter,  and  the  existing  service  of 
said  field,  were  substantially  the  same  as  the  allegations  in  the 
complaint  herein  and  above  outlined  in  this  opinion. 

Due  notice  of  the  pendency  of  said  application  was  given  to 
the  village  of  Arco  and  to  the  Ashton  &  St  Anthony  Power  Com- 
pany, defendant  herein,  and  a  hearing  on  said  application  was 
bad  before  Commissioner  Freehafer  at  Arco  on  May  19,  1919. 
The  village  of  Arco  appeared  and  resisted  the  granting  of  said 
application.  The  defendant,  Ashton  &  St.  Anthony  Power  Com- 
pany, was  represented  at  said  hearing  by  L.  M.  Capps,  its  vice- 
president,  who  is  also  a  member  of  its  board  of  directors.  Based 
en  the  evidence  adduce4  at  said  hearing,  a  certificate  of  con- 
venience and  necessity,  as  prayed  for  in  the  application,  was 
issued  to  the  Mackay  Light  &  Power  Company,  complainant 
herein,  on  June  13,  1919  (P.U.R1919E,  482),  seven  days  prior 
to  the  time  defendant  filed  its  answer  herein. 

The  defendant,  Ashton  &  St.  Anthony  Power  Company,  is  a 
public  utility  corporation  organized  under  the  laws  of  the  state 
of  Idaho  in  May,  1913,  and  on  February  11,  1915,  was  granted 
a  certificate  of  public  convenience  and  necessity  by  this  Com- 
mission, authorizing  it. to  furnish  electric  service  in  certain  ter- 
ritory including  Townships  5,  6,  7  and  8  IN'orth,  Eange  33  East, 
B.  M.,  and  said  certificate  Ts  still  valid  and  effective  as  to  said 
townships.  Defendant  is  not  at  this  time  seeking  to  exercise  any 
right  or  privilege,  or  to  obtain  a  franchise  from  the  village  of 
Arco,  or  to  furnish  electric  service  directly  in  any  parl^  of  the 
territory  allotted  to  complainant  in  its  said  certificate.  In  its 
answer  and  defense  in  this  case  it  is  seeking  to  establish  its  right 
to  enter  into  a  contract  with  the  village  of  Arco  by  which  it  may 
sell  and  deliver  electric  energj'  to  said  village  at  a  4)oint  within 
the  territory  covered  by  its  said  certificate.  Its  plant  and  trans- 
mission lines  have  a  capacity  for  furnishing  such  energy  as  the 
said  village  of  Arco  may  require,  without  in  any  way  interfer- 
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ing  with  its  ability  to  serve  its  present  and  prospective  custom- 
ers within  the  ten-itory  covered  by  its  said  certificate. 

The  village  of  Arco  is  a  municipal  corporation  and  is  the 
county  seat  of  Butte  county.  It  owns  and  operates  an  electric 
plant  and  system  within  its  corporate  limits,  the  current  being 
generated  by  a  gas  engine,  and  furnishes  limited  electric  service 
within  its  said  corporate  limits.  Municipal  bonds  were  voted 
in  the  sum  of  $50,000,  with  the  avowed  intention  and  purpose 
of  constructing  an  electric  transmission  line  from  a  connection 
with  its  present  village  system  into  the  territory  covered  by  the 
certificate  issued  by  this  Commission  to  the  Ashton  &  St. 
Anthony  Power  Company,  defendant  herein.  A  contract  has 
been  entered  into  with  said  power  company  for  the  purchase  of 
electric  energy  to  supply  its  said  municipal  electric  system; 
said  bonds  have  been  sold,  and  materials  and  supplies  have  been 
purchased,  and  the  contract  let  for  the  construction  of  said  pro- 
posed transmission  line,  the  total  cost  thereof  to  be  $46,000.  The 
point  to  which  said  transmission  line  is  to  be  constructed  under 
said  contract  is  within  Township  5  North,  Range  33  East,  B.  M., 
all  of  said  township  being  within  the  territory  allotted  by  this 
Commission  to  the  defendant  herein,  and  is  about  seven  miles  dis- 
tant from  the  existing  service  of  said  defendant.  It  was  shown 
that  there  is  a  demand  for  power  for  irrigation  pumping  in  Town- 
ships 5  and  6  North,  Range  33  East,  B.  M.,  and  that  defendant 
expects  to  meet  that  demand  in  the  near  future  by  extending  its 
lines  into  those  townships,  which  extension  will  bring  its  service 
within  about  two  miles  of  the  point  where  the  village  of  Arco 
desires  to  connect  its  proposed  transmission  line  with  and  receive 
lK>wer  from  the  system  of  defendant. 

[1]  At  the  hearing  herein  defendant  made  offer  of  proof  in 
support  of  the  allegations  of  its  answer  that  the  complainant  has 
not  capacity  or  available  flow  of  water  sufficient  to  furnish 
adequate  or  dependable  electric  service  to  the  village  of.  Arco. 
Objection  by  the  complainant  to  the  admission  of  the  evidence 
proffered  was  sustained  by  the  Commission  on  the  ground  that 
the  matters  mentioned  in  the  proffer  of  proof  were  res  adjudi- 
caia,  and  that  the  defendant,  having  been  sei'ved  with  a  copy  of 
complainant's  application  for  a  certificate  of  convenience  and 
necessity  authorizing  it  to  furnish  electric  service  within  the  vil- 
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lage  of  ArcOj  and  notice  that  it  was  permitted  to  intei'vene  in  op- 
position to  the  granting  of  the  certificate  applied  for,  had  failed 
to  answer  or  intervene,  and  having  been  represented  at  the  hear- 
ing on  said  application,  it  was  estopped  for  raising  the  question 
in  this  hearing  of  the  ability  of  complainant  to  furnish  adequate 
service  to  the  village  of  Arco,  the  Commission  holding  that  the 
only  way  said  question  can  now  be  reached  is  by  asking  for  a 
cancellation  or  modification  of  said  certificate  of  convenience 
and  necessity. 

As  a  result  of  said  ruling  and  holding  of  the  Commission,  the 
issues  of  this  case  are  narrowed  to  the  single  question  as  to 
whether  or  not  the  defendant  shall  be  permitted  to  deliver  elec- 
tric current  to  the  municipality  of  Arco,  which  is  within  the 
territory  allotted  by  the  Commission  to  complainant,  at  a  point 
within  territory  allotted  to  said  defendant  by  the  Commission. 

[2]  The  Public  Utilities  Law  was  so  amended  by  the  1917 
session  of  the  legislature  as  to  specifically  exempt  municipal  cor- 
]?ovations  from  the  jurisdiction  of  the  Commission.  Section 
3971,  Idaho  Compiled  Statutes,  grants  to  municipal  corpora- 
tions the  power  and  authority  to  acquire,  by  purchase  or  other- 
wise, a  light  and  power  plant  for  such  municipal  corporation, 
and  to  construct,  enlarge,  extend,  repair,  alter,  and  improve  such 
]>lant.  It  would  appear  to  the  Commission  that  in  the  light  of 
the  broad  powers  granted  in  such  section  it  cannot  be  denied 
that  the  village  of  Arco  is  within  its  legal  rights  in  the  construc- 
tion of  its  proposed  transmission  line  and  the  purchase  of  elec- 
tric energy  at  wholesale  for  its  municipal  system. 

[3]  Complainant  insists  that  defendant,  by  extending  its 
lines  to  meet  or  connect  with  the  proposed  transmission  line  of 
the  village  of  Arco,  even  though  such  extension  is  entirely  with- 
in territory  allotted  to  defendant  by  the  Commission,  is  invad- 
ing or  attempting  to  invade  the  territory  covered  by  the  certif- 
icate of  complainant,  tiius  doing,  or  attempting  to  do,  indirectly 
what  it  cannot  lawfully  do  directly;  that  since  there  is  no  de- 
mand for  electric  energy  for  use  within  defendant's  territory  to 
be  delivered  at  the  point  where  complainant  desires  to  conneet 
its  proposed  transmission  line  with  the  defendant's  system,  any 
action,  taken  by  defendant  with  the  intent  and  purpose  of  assist- 
ing the  village  of  Arco  in  securing  electric  energy  to  be  used 
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'within  territory  covered  by  complainant's  certificate,  is  an  uu- 
lawful  invasion  of  said  territory.  On  the  other  hand,  it  may  be 
argued  that  since  the  law  allows  municipalities  to  own  and 
operate  electric  plants  and  systems,  and  specifically  exempts 
them  from  the  jurisdiction  of  the  Commission,  the  Commission, 
by  refusing  to  permit  defendant  to  furnish  electric  energy  to  the 
village  of  Aroo  on  the  ground  that  such  energy  is  to  be  used  with- 
in complainant's  territory,  is  doing  indirectly  what  the  law  says 
it  may  not  do  directly, — that  is,  exercising  jurisdiction  over  the 
territory  within  the  exclusive  control  of  the  municipality.  On 
the  broad  grounds  that  the  best  interests  of  the  public  generally, 
in  the  respective  territories  allotted  to  complainant  and  defend- 
ant by  the  Conmiission,  will  best  be  served  by  requiring  that  aU 
the  demand  for  electric  energy  in  such  territory  be  supplied  by 
the  utility  authorized  to  operate  in  that  field  or  territory,  it 
would  appear  that  the  Commission  might  refiise  to  permit  any 
current  to  be  carried  without  the  limits  of  the  territory  which 
the  CommissicHi,  in  the  exercise  of  its  judgment,  has  assigned 
to  a  particular  utility.  We  cannot,  however,  escape  the  conclu- 
sion that  the  legislature,  in  exempting  municipalities  from  the 
jurisdiction  of  the  Commission,  intended  to  remove  the  terri- 
tory within  the  municipality  from  control  of  the  Commission  as 
(•ompletely  and  effectively  as  if  it  had  taken  such  territory  up 
bodily  and  set  it  down  without  the  confines  of  the  state. 

The  Commission,  in  its  opinion  granting  a  certificate  of  con- 
venience and  necessity  to  complainant  herein  to  operate  in  the 
territory  in  which  the  village  of  Arco  is  located,  pointed  out 
what  seemed  to  it  to  be  the  advantages  to  said  village  of  secur- 
ing its  electric  service  from  said  complainant,  but  we  feel  that 
we  should  not  interfere  with  the  efforts  of  the  village  to  secure 
adequate  and  satisfactory  electric  service  for  itself  so  long  as  it 
appears  to  be  acting  in  good  faith  and  is  not  attempting  to  secure 
for  itself  or  the  defendant  here  in  any  undue  advantage  in  terri- 
tory covered  by  the  certificate  of  complainant. 

[4]  The  Ashton  k  St.  Anthony  Power  Company,  being  a 
utility  under  the  control  of  the  Commission,  will  not  be  per- 
nritted  to  invade  the  territory  of  a  rival  utility  by  hiding  behind 
the  law  exempting  municipal  corporations  from  the  jurisdiction 
of  the  Commission.  Some  of  the  provisions  of  the  conti*act  be- 
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tween  said  defendant  Ashton  &  St.  Anthony  Power  Company 
and  the  village  of  Arco,  introduced  as  an  exhibit  in  this  case, 
indicate  that  said  defendant  is  attempting,  by  means  of  said  con- 
tract, to  acquire  for  itself  some  advantage  other  than  serving  the 
village  of  Arco,  in  the  territory  covered  by  the  certificate  of  com- 
plainant. Also  the  wording  of  said  contract  indicates  that  said 
village  of  Arco  contemplates  the  securing,  under  said  contract, 
of  electric  energy  in  excess  of  its  needs  for  use  within  the  munic- 
ipality, and  that  it  proposes  to  sell  and  distribute  such  excess  in 
territory  adjacent  to,  and  outside  of,  the  village  limits  under  the 
provisions  of  §  3971,  Idaho  Compiled  Statutes.  ^ 

The  Commission  does  not  approve  such  contract,  and  will  not 
approve  any  provision  by  which  the  village  of  Arco  gives  or  at- 
tempts to  give  to  said  defendant,  Ashton  &  St.  Anthony  Power 
Company,  any  right  to  own  or  operate  any  electric  transmission 
line  or  equipment,  or  any  interest  therein,  or  any  exclusive  right 
to  purchase  same,  or  any  interest  therein,  or  any  advantage  at 
all,  in  territory  covered  by  the  certificate  of  complainant  herein 
outside  the  corporate  limits  of  said  village  of  Arco,  unless  it  is 
expressly  predicated  upon  the  securing  of  a  certificate  of  ccm- 
venience  and  necessity  from  the  Commission  by  said  defendant, 
Ashton  &  St.  Anthony  Power  Company,  authorizing  it  to  enter 
said  territory. 

Further,  the  Commission  will  not  approve  any  provision  by 
which  the  said  village  of  Arco  may  purchase  from  said  defend- 
ant, or  said  defendant  may  sell  to  said  village,  electric  energy 
in  excess  of  the  amount  required  for  use  within  the  corporate 
limits  of  said  village. 

The  Commission  finds: 

1.  That  the  contract  entered  into  between  defendant  herein 
and  the  village  of  Arco  for  electric  energy,  a  copy  of  which  is  in 
evidence  in  this  case  as  complainant's  Exhibit  "A,''  should  not  be 
approved  by  this  Commission. 

2.  That  it  has  jurisdiction  over  defendant,  Ashton  &  St. 
Anthony  Power  Company,  as  to  rates  and  terms  of  any  contract 
what  it  may  enter  into  with  the  village  of  Arco  for  the  furnish- 
ing of  electric  energy  to  said  village,  and  that  before  any  such 
contract  shall  become  effective,  it  must  have  the  approval  of  the 
Commission. 
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8.  That  the  d^feQdant  sbould  not  be  restrained  or  enjoined 
from  entering  into  a  contract  to  furnish  or  sell  and  deliver  to 
Ae  viUajge  of  Arco  electric  energy  at  any  point  within  territory 
covered  by  the  certificate  of  convenience  and  necessity  issued  to. 
said  defendant  by  the  Commission,  to  be  carried  over  a  trans- 
mission line  owned  by  said  village  for  the  exclusive  use  of  said 
village  within  its  corporate  limits. 

It  is  therefore  ordered: 

1.  That  the  contract  entered  into  between  defendant  herein 
and  the  village  of  Arco  for  electric  energy,  a  copy  of  which  is  in 
evidence  in  this  case  as  conoplainant's  Exhibit  ^^A",  be,  and  the 
same  hereby  is,  disapproved  and  declared  void  and  of  no  effect,, 
and  that  the  said  defendant  be,  and  it  hereby  is,  restrained  and 
enjoined  from  furnishing  electric  service  to  the  village  of  Arco 
under  the  terms  of  said  contract. 

2.  That  defendant  submit  to  the  Conunission  any  contract 
which  may  be  entered  into  with  the  village  of  Arco  for  the  fnr-, 
nishing  of  electric  energy  to  said  village,  and  that  same  shall  not. 
be  valid  or  effective  until  it  shall  have  been  approved  by  the 
Commission. 

3.  That  the  complaint  herein  be,  and  the  same  hereby  is,  dis- 
missed. 

Erb,  Conamissioner,  concurring:  The  issues  in  this  case  have 
been  fairly  and  completely  set  out  in  the  opinion  of  President 
Freehafer,  and  there  is  no  necessity  for  reviewing  them  here. 
The  parties  hereto  are  both  public  utilities  operating  within  the 
state  of  Idaho,  and  the  viDage  of  Arco,  while  not  a  party  to  the 
action,  is  one  of  the  real  parties  in  interest  and,  unquestionably, 
»  municipal  corporation  under  the  laws  of  the  state  of  Idaho. 

Under  the  provisions  of  Chapter  163  of  the  Qeneral  Powers 
of  Municipal  Corporations,  §  3971  grants  to  municipal  corpora- 
tions the  right  to  acquire,  by  purchase  or  otherwise,  among  other 
things,  light  and  power  plants,  and  to  construct,  enlarge,  extend, 
repair,  alter,  and  improve  such  plants  and  supply  the  municipal- 
ity and  the  inhabitants  thereof  with  light  and  power,  or  either, 
and  to  charge  private  persons  and  corporations  therefor,  and  sup- 
ply any  excess  water  and  power,  or  either,  to  persons,  including 
municipal  and  private  corporations,  without  the  limits  of  the 

municipality,  and  to  charge  therefor. 
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Section  2371  of  the  Compiled  Statutes  specificallj  excludes 
from  the  provisions  of  the  utilitj  Iftw,  and  from  the  jurisdiction 
of  the  Commission,  municipal  corporations.  The  complainant 
herein  contends  Aat  having  secured  a  certificate  of  convenience 
and  necessity  covering  "village  of  Arco  and  its  inhabitants  and 
the  inhabitants  of  the  territory  adjacent  to  the  proposed  trans- 
mission line,"  an  order  should  be  granted  by  the  Commission 
restraining  the  village  of  Arco  from  contracting  elsewhere  for 
electrical  current.  This  brings  us  to  a  consideration  of  the 
question:  What  is  a  "certificate  of  convenience  and  necessity'* 
under  the  Public  Utilities  Law  of  the  state  of  Idaho^  and  what 
power  and  authority  is  conferred  or  rights  and  privileges  given 
the  grantee  utility  thereunder  ? 

Section  2474  of  the  Compiled  Statutes  provides  that: 
"No  street  railroad  corporation,  gas  corporation,  electrical 
corporation,  telephone  corporation,  or  water  corporation,  shall 
henceforth  begin  the  <5onstruction  of  a  street  railroad,  or  of  a 
line,  plant  or  system,  or  of  any  extension  of  such  street  railroad 
or  line,  plant  or  system,  without  having  first  obtained  from  the 
Commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  require  or  will  require  such  construction : 
Provided,  that  this  section  shall  not  be  construed  to  require  any 
such  corporation  to  secure  such  certificate  for  an  extension  with- 
in any  city  or  county  or  city  or  town  within  which  it  shall  have 
theretofore  lawfully  commenced  operation,  or  for  an  extension 
into  territory  whether  within  or  without  a  city  or  county  or  city 
or  town,  contiguous  to  its  street  railroad  or  line,  plant  or  system 
and  not  theretofore  served  by  a  public  utility  of  like  character, 
or  for  an  extension  within  or  to  territory  already  served  by  it 
necessary  in  the  ordinary  course  of  its  business.  .  .  ." 
Section  2475  of  the  Compiled  Statutes  provides  that: 
"No  public  utility  of  a  class  specified  in  the  foregoing  section 
shall  henceforth  exercise  any  right  or  privily,  or  obtain  a  fran- 
chise or  permit  to  exercise  such  right  or  privilege  from  a  munic- 
ipality or  county  without  having  first  obtained  from  the  Com- 
mission such  a  Certificate/^ 

Section  2476  of  the  Compiled  Statutes  gives  the  Commission 
power,  after  hearing  had,  involving  the  ability  and  good  faith  of 
the  applicant  and  the  necessity  for  service  in  the  community,  to 
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iasue  such  certificate  in  full  or  in.  part  or  to  attach  thereto  such 
tei-ms  and  conditions  as  in  its- judgpient  may  be  required. 

A  reasonable  construction  of  the  foregoing  provisions  of  the 
utility  law  would  appear  to  be  that  in  so  far  as  same  applies  to 
territory  covered  by  a  certificate  of  ccmvenience  and  necessity 
and  outside  the  confines  of  a  municipal  corporation,  a  certificate 
is  a  setting  apart  of  said  territory  to  be  served  by  the  utility 
corporation  grantee,  but  as  to  territory  covered  by  the  certificate 
and  lying  within  the  confines  of  a  municipal  corporation,  we 
are  at  once  confronted  with  the  provisions  of  §  2371  of  the  Com- 
piled Statutes  which  exempts  mimicipal  corporations  from  all 
the  provisions  of  the  utility  act.  Considering  all  these  provi- 
sions together,  one  is  forced  to  the  conclusion  that  ft  certificate 
of  convenience  and  necessity,  as  to  territory  covered  thereby  and 
within  the  confines  of  a  municipal  corporation,  is  simply  a  per- 
mit from  the  Commission  to  apply  to  the  municipality  for  a 
franchise,  which  said  municipality  has  full  discretion  to  grant 
©r  to  refuse. 

Under  the  provisions  of  §  3971,  Compiled  Statutes,  a  munic- 
ipal ty  is  given  power  to  acquire  by  purchase  or  otherwise,  water- 
works, systems,  or  plants,  and  also  light  and  power  plants,  and 
construct,  enlarge,  extend,  repair,  alter,  and  improve  same,  and 
iiuder  the  provisions  of  §  2385,  an  "electric  plant"  is  defined 
as  "all  real  estate,  fixtures,  and  personal  property  owned,  con- 
trolled, operated,  or  managed  in  connection  with,  or  to  facilitate, 
the  production,  generation,  transmission,  delivery,  or  furnish- 
ing of  electricity  for  light,  heat,  or  power,  and  all  conduits, 
ducts,  or  other  devices,  materials,  apparatus,  or  property  for 
containing,  holding,  or  carrying  conductors  used,  or  to  be  used, 
for  the  transmission  of  electricity  for  light,  heat,  or  power." 

It  would  appear,  therefore,  that  where  a  municipality  elects 
•not  to  grant  a  franchise  to  an  electrical  corporation,  and  decides 
to  furnish  electrical  current  for  municipal  purposes  and  for  the 
inhabitants  of  said  municipality,  it  may  either  construct  or 
acquire  an  electrical  plant,  consisting  of  a  generating  plant, 
transmission  lines,  and  distribution  system,  and  proceed  to  gen- 
erate, transmit,  and  distribute  electrical  current  generated  by 
it,  or  it  niay  construct  and  acquire  a  transmission  line  and  dis- 
tribution system,  and  transmit  and  distribute  electrical  current, 
P.U.R.1920B. 


Digitized  by 


Google 


16  IDAHO  PUBLIC  UTILITIES  COMMISSION. 

purchased  from  another  at  a  point  away  from  the  munioipalitji 
or  it  mi^  construct  or  acquire  a  distribution  system,  and  dis- 
tribute electrical  current  generated  and  transmitted  by  another  to 
the  boundary  of  the  municipality. 

In  the  first  instance,  owning  its  own  generating  plant,  trans- 
mission line,  or  lines  and  distribution  system,  and  having  been 
exempted  from  the  provisions  of  the  utility  law,  it  might  gen- 
erate just  so  much  current  as  required  for  the  use  of  the  munic- 
ipality and  inhabitants  thereof,  or  it  might  overbuild  and  gen- 
erate more  than  sufficient  for  these  needs,  in  which  case,  under 
the  plain  provision  of  §§  3971  and  8984  of  the  Compiled  Stat- 
utes, it  could  proceed  to  sell  the  excess  without  the  confines  of 
the  municipal  corporation  and  without  in  any  wise  subjecting  it- 
self to  the  control  of  the  Oommissicm. 

In  the  second  instance,  having  elected  to  construct  or  acquire 
transmission  line  or  lines  and  distribution  system  and  purchase 
in  the  open  market  the  electrical  current  to  be  transmitted  and 
distributed  by  its  plant,  it  would  have  the  right  to  build  its  trans- 
mission lines  in  any  direction  or  to  any  distance  for  the  purpose 
of  securing  electrical  current,  but  by  so  doing,  it  would  become 
-  a  single  patron  and  must  purchase  its  current  from  the  electrical 
corporation  holding  a  certificate  of  convenience  and  necessity 
covering  the  territory  into  which  it  built,  and  such  purchase  of 
electrical  current  must  be  under  rules  and  at  rates  approved  by 
this  Commission,  and  found  to  be  just  and  reasonable  and  not 
unduly  preferential  as  compared  with  rates  for  like  service  to 
other  patrons  of  the  utility. 

In  this  second  instance,  differing  from  the  first,  the  munic- 
ipality not  generating  but  purchasing  electricity  under  rules  of 
the  Commission  by  which  the  amount  furnished  could  be  reg- 
ulated, would  have  no  excess  of  current  and  would,  therefore, 
be  confined  to  the  furnishing  of  electrical  current  for  the  munic- 
ipality and  the  inhabitants  thereof. 

In  the  third  instance,  decting  to  build  a  distribution  plant 
and  purchase  current  at  the  corporation  limits  for  distribution, 
it  would  be  under  the  necessity  of  purchasing  from  the  eleotrical 
corporation  having  a  certificate  of  convenience  and  necessity  cov- 
ering the  territory  contiguous  to  the  municipality  and  as  in  the 
second  instance  xmder  rules  and  at  rates  to  be  approved  by  the 
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Commission  and  found  to  be  just  and  reasonable,  and  not  pref- 
cientia]  and  under  which  no  excess  current  would  be  available 
for  sale  outside  the  corporate  limits. 

In  the  instant  case,  complainant  contends  that  to  permit  the 
village  of  Arco  to  purchase  electrical  current  from  defendant 
at  a  point  in  territory  covered  by  certificate  of  defendant,  and 
convey  same  to  the  village  of  Arco  for  distribution  to  the  munic- 
ipality and  the  inhabitants  thereof,  would  amount  to  an  invasion 
of  territory  covered  by  the  certificate  issued  to  complainant  by 
this  Conmaission  under  date  of  June  13th,  1919  (P.TJ.E.1919E, 
482),  covering  "village  of  Arco  and  its  inhabitants  and  the  in- 
habitants of  the  territory  adjacent  to  the  proposed  transmission 
Une  of  said  applicant."  This  contention,  however,  does  not  seem 
to  be  soimd.  The  certificate  granted,  so  far  as  same  relates  to 
the  village  of  Arco  and  its  inhabitants,  can  confer  no  power  or 
authority  or  give  no  right  or  privilege  other  than  permission  to 
apply  to  the  village  for  a -franchise  to  enter  and  serve,  for  the 
reason  that  the  legislature  has  specifically  and  clearly  removed 
from  the  jurisdiction  of  this  Commission  the  municipalities  of 
the  state,  of  which  the  village  of  Arco  is  one.  In  order  for  one 
utility  to  invade  territory  of  another,  it  would  be  necessary  for 
said  utility  to  enter  and  serve  territory  belonging  to  the  other. 
The  village  of  Arco  and  the  inhabitants  thereof  are  as  far  re- 
moved frona  territory  of  the  complainant  as  though  lying  in  an- 
other state  until  the  time  comes  when  such  village  voluntarily 
places  itself  within  such  territory  by  granting  a  franchise  to 
complainant  to  enter  and  serve.  Should,  however,  the  defend- 
ant attempt  to  secure  any  interest  in  the  transmission  lines  or 
distribution  system,  or  attempt  to  serve  any  person,  firm,  or  cor- 
poration within  the  territory  covered  by  the  certificate  of 
complainant,  such  would  constitute  an  invasion.  The  defend- 
ant is  acting  under  a  certificate  covering  territory  well  defined 
and  clearly  set  out  which  was  granted  after  a  full  hearing,  and 
so  long  as  said  defendant  confines  its  extensions  within  the 
boundaries  of  said  territory,  it  is  well  within  its  rights,  and  fur- 
ther it  cannot  go  without  securing  an  additional  certificate  from 
this  Conmussion. 

It  would  seem  that  the  village  of  Arco  is  well  within  its  rights 
in  building  a  line  into  territory  covered  by  the  certificate  issued 
P.U.R.192GB.  2 
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to  defendant^  and  there  contracting  for  electrical  current  to  be 
by  it  transmitted  and  distributed  within  the  municipal  corpora- 
tion, and  that  defendant  was  well  within  its  rights  in  furnishing 
electrical  current  to  said  village  so  long  as  it  has  an  excess  over 
the  requirements  of  the  territory  covered  by  its  certificate  and  so 
long  as  said  furnishing  is  under  rulei,  regulations,  rates,  and 
terms  of  contract  approved  by  this  Commission. 

I,  therefore,  concur  in  the  finding  of  President  Freehafer  that 
the  application  of  plaintiff  for  an  order  that  "defendant  be  re- 
strained and  enjoined  from  entering  into  any  contract  with 
said  village  of  Arco,  whereby  power  is  to  be  furnished  from  the 
plant  of  defendant  to  the  village  of  Arco,"  should  be  dismissed. 

There  has  been,  however,  introduced  in  evidence  in  this  case 
a  contract  entered  into  on  the  16th  day  of  June,  1919,  by  and 
between  the  village  of  Arco,  party  of  the  first  part,  and  Ashton 
&  St.  Anthony  Power  Company,  a  corporation,  party  of  the  sec- 
ond part,  wherein  and  whereby  first  party  agrees  to  build  a  trans- 
mission line  into  territory  of  second  party  and  there  take  cur- 
rent paying  therefor  a  certain  stipulate  sum  for  such  current 
monthly,  and  to  take  same  from  said  second  party  exclusively,  for 
a  period  of  twenty  years.  Party  of  second  part  reserves  the  right 
in  said  contract,  and  is  granted  the  privilege  of  using  the  trans- 
mission line  of  the  first  party  for  the  conveying  of  additional 
current  to  be  furnished  by  said  second  party  elsewhere  in  B«tte 
and  Custer  counties;  also  said  second  party  is  given  exclusive 
right  to  purchase  said  transmission  line. 

There  has  also  been  introduced  in  evidence  a  contract  entered 
into  by  and  between  the  village  of  Arco  and  the  Burley  Electric 
Company  for  the  construction  of  the  transmission  line  referred 
to  in  the  foregoing  contract. 

The  terms  of  the  contract  so  entered  into  between  the  village 
of  Arco  and  the  defendant  are  so  patent  an  attempt  to  evade  the 
provisions  of  the  law  and  invade  territory  for  which  no  certif- 
icate of  convenience  and  necessity  has  been  granted,  and  the 
terms  of  the  contract  entered  into  between  the  village  of  Arco 
and  Burley  Electric  Company  so  clearly  an  indication  of  an 
intent  to  proceed  under  the  terms  of  said  first-mentioned  contract, 
that  it  appears  clearly  that  an  order  should  issue  restraining 
and  enjoining  said  defendant  from  furnishing  service  to  the 
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viUage  of  Arco  under  the  terme  of  said  contract  so  entered  into 
aa  aforesaid. 

I  therefore  concur  in  the  foregoing  order. 

Sweeley,  Commissioner,  dissenting:  I  am  unable  to  concur 
in  either  the  findings  made  or  the  order  entered  by  Commis- 
aioners  Freehafer  and  Erb. 

As  I  view  it,  we  are  not  concerned  in  this  case  with  the  rights 
or  powers  of  the  village,  but  we  are  very  much  concerned  with 
the  right  or  power  of  a  public  utility  to  render  service  to  a  vil- 
lage without  first  complying  with  the  law. 

The  undisputed  facts  are  that  the  village  of  Arco  lies  more 
than  40  miles  outside  of  the  district  covered  by  any  certificate 
of  public  convenience  and  necessity  heretofore  issued  to  the 
defendant  corporation  by  this  Commission,  and  the  defendant 
corporation  has  neither  applied  for  nor  received  a  certificate, 
that  the  public  convenience  and  necessity  require  it  to  render 
service  to  the  village  of  Arco. 

Section  2475  is  as  follows:  "No  public  utility  of  a  class 
specified  in  the  foregoing  section  shall  henceforth  exercise  any 
right  or  privilege,  or  obtain  a  franchise,  or  permit,  to  exercise 
such  right  or  privilege,  from  a  municipality  or  county,  without 
having  first  obtained  from  the  Commission  a  certificate  that  the 
public  convenience  and  necessity  require  the  exercise  of  such 
right  and  privilege :  Provided,  That  when  ihe  Commission  shall 
find,  after  hearing  that  the  public  utility  has  heretofore  begun 
actual  construction  work,  and  is  prosecuting  such  work  in  good 
faith,  uninterruptedly,  and  with  reasonable  diligence  in  propor- 
tion to  the  magnitude  of  the  undertaking,  under  any  franchise  or 
pennit  heretofore  granted,  but  not  heretofore  actually  exercised, 
such  public  utility  may  proceed  to  the  completion  of  such  work 
and  may  after  such  completion  exercise  such  right  and  privilege : 
Provided  fui-ther.  That  this  section  shall  not  be  construed  to 
validate  any  right  or  privilege  now  invalid  or  hereafter  becom- 
ing invalid  under  any  law  of  this  state,  nor  impair  any  vested 
right  in  any  franchise  or  permit  heretofore  granted." 

This  section  does  not  limit  the  right  or  privilege  sought  to  be 
exercised  to  such  as  are  "within"  the  village.  It  goes  very 
much  farther  and  prohibits  the  exercise  of  any  right  or  privilege 
obtained  "from"  a  village,  and  it  not  only  prohibits  the  exercise 
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of  a  right  or  privilege  but  it  prohibits  the  obtaining  of  a  fran- 
chise or  a  permit  for  such  purpose. 

The  furnishing  of  electric  energy  by  a  public  utility  to  a  vil- 
lage, for  which  service  the  village  is  to  pay,  is  clearly  exercising 
a  right  or  privilege  obtained  from  the  village,  and  it  seems 
equally  clear  that  the  negotiation  and  execution  of  a  c<mtract  for 
such  service  during  a  term  of  years  is  an  obtaining  by  a  public 
utility  of  a  franchise  or  permit  to  exercise  a  right  or  privilege. 
Both  of  these  acts  are  in  terms  prohibited  by  §  2475  until  after 
the  required  certificate  has  been  obtained.  It  does  not  make 
any  difference  whether  the  place  where  the  utility  renders  the 
service  is  within  the  village  or  just  outside,  or  40  miles  away. 
The  place  of  service  has  nothing  to  do  with  the  right  to  serve, 
and  it  is  the  right  to  serve  with  which  we  are  concerned  here. 

In  my  opinion  any  contract  the  defendant  corporation  may 
enter  into  with  the  village  of  Arco  for  electrical  service  is,  under 
the  record  facts,  plainly  forbidden  by  §  2475,  and  for  that  rea- 
son a  consideration  of  the  terms  of  such  contract  is  without 
profit 

It  seems  to  me  that  the  defendant  corporation  is  doing,  or 
about  to  do,  something  in  violation  of  §  2475,  and  that  the  Com- 
mission should  proceed  at  once  under  §  2521,  by  appropriate 
action  in  the  courts,  to  determine  the  rights  of  the  parties  so 
that  any  expenditures  to  be  made,  or  action  hereafter  to  be  taken, 
may  be  with  a  full  understanding  of  the  rights  and  limitations 
of  the  parties. 


MISSOURI  PUBLIC  SERVIC0  COMMISSION. 

UNION  ELECTRIC  LIGHT  &  POWER  COMPACT 

v. 
TIBBE  POWER  COMPANY, 

[Case  No.  2049.] 

public  utmUe8  —  WfitU  constitutes  —  Sale  of  eiectricity  by  imOusMta 
concom. 

The  sale  of  surphis  electrio  energy  of  a  priyata  isdnatrial  eoa- 
cern  to  a  few  customers .  within  a  limited  area,  does  not  eonatitute  a 
public  utility  biisiness  within  the  jurisdiction  of  the  Missouri  Public 
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Serrice  Commission,  where  there  is  no  profession  of  public  Bcrrice;  and 
the  mere  fact  that  service  is  being  rendered  acrots  a  publlo  atreet  it 
immaterial. 

[December  31,  1919.] 

Complaint  that  defendant  was  generating  and  selling  elec- 
tricity without  having  secured  the  consent  of  the  Commission^ 
dismissed. 

Bean,  Commissioner:  By  appropriate  averments  in  the 
complaint  and  answer  herein  an  issue  was  made  as  to  whether 
Ant<»i  A.  Tibbe  is  acting  in  violation  of  §  72  of  the  Public  Serv- 
ice Commission  Law  in  generating  and  selling  electricity  at 
the  city  of  Washington  in  this  state,  under  the  name  of  Tibbe 
Power  Company,  without  first  having  secured  the  consent  of 
the  Public  Service  Commission  to  so  do. 

A  hearing  was  held  before  a  member  of  the  CommisBion  at 
Jefferson  City,  ^lissouri,  on  the  2nd  day  of  September,  1919. 
The  case  was  submitted  upon  the  evidence  and  briefs  in  behalf 
of  counsel  for  the  parties  hereto. 

n. 

Anton  A.  Tibbe  was  made  a  party  defendant  by  amendment, 
in  place  of  the  Tibbe  Power  Company.  The  defendant  owns 
a  brick  building  and  equipment  therein  for  generating  electric- 
ity by  steam  at  Washington,  Missouri,  which  represents  an  in- 
vestment of  about  $25,000.  This  plant  was  constructed  by 
defendant  about  the  year  1914  for  the  primary  purpose  of  sup- 
plying electricity  for  power  to  the  Missouri  Meerschaum  Com- 
pany, a  corporation  engaged  in  manufacturing  cob  pipes  at  its 
factory,  which  is*  located  near  the  plant  of  the  defendant  and  is 
in  the  same  block.  The  defendant  was  the  owner  of  more  than 
one-third  of  the  capital  stock  of  the  Missouri  Meerschaum  Com- 
pany, and  so  continued  until  he  sold  his  interest  in  said  com- 
pany in  the  month  of  January,  1919.  In  the  year  1912  the 
defendant  sold  to  ike  complainant  his  electric  plant  and  distri- 
bution system  used  to  furnish  electricity  to  the  public  at  Wash- 
ington, including  the  Missouri  Meerschaum  Company,  which 
continued  to  purchase  electricity  from  the  complainant  until 
defendant  began  business  as  the  Tibbe  Power  Company  in  1914, 
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as  set  foi-th  above.  The  Missouri  Meerschaum  Company  fur- 
nished to  the  complainant  waste  materials  from  its  factory  for 
fuel  and  in  consequence  thereof  received  electricity  from  com- 
plainant at  a  low  rate  until  the  complainant  began  to  transmit 
all  electricity  furnished  at  Washington  from  the  city  of  St. 
Louis.  When  the  complainant  ceased  to  use  the  waste  matter 
from  the  factory  of  the  ilissouri  Meerschaum  Company  for  fuel 
the  rates  charged  that  company  for  electricity  were  raised  by 
the  complainant.  Thereupon,  in  pursuance  of  arrangements 
between  the  defendant  and  the  Missouri  Meerschaum  Company 
the  defendant  erected  his  power  plant,  supplied  the  Missouri 
Meerschaum  Company  with  electricity  and  steam  for  heating, 
and  received  from  it  all  waste  matter  from  its  factory  for  fuel, 
which  was  sufficient  to  run  the  defendant's  plant  one-half  of  the 
time. 

In  the  year  1916  the  defendant  established  a  manufacturing 
business  in  the  same  block  with  his  power  plant,  which  is  known 
as  the  Bone  &  Bit  Products  Company.  The  defendant  has  sup- 
plied electricity,  hot  water,  and  steam  from  his  plant  to  the 
Bone  &  Bit  Products  Company  from  its  beginning.  The  pipe 
factory  of  Hirschl  and  Bendheim  is  across  Cedar  street  from  the 
block  in  which  the  power  plant  of  the  defendant  is  situate. 
Hirschl  and  Bendheim  have  heretofore  operated  their  factory 
with  steam  generated  in  their  own  power  plant  and  have  taken 
electricity  for  lighting  from  the  complainant.  The  defendant 
made  an  agreement  with  Hirschl  and  Bendheim  to  supply  their 
factory  with  electricity  for  power  and  lighting  and  steam  and 
hot  water  from  his  power  plant  and  to  receive  from  Hirschl  and 
Bendheim  the  waste  material  from  their  factory  for  fuel.  With 
a  view  to  carrying  out  that  agreement,  the  defendant  made 
application  to  the  city  council  of  the  city  of  Washington  for  per- 
mission to  place  wires  across  Cedar  street.  The  said  city  coun- 
cil on  the  26th  day  of  April,  1919,  granted  to  defendant  author- 
ity to  "construct  and  maintain  electric  light  wires  across  Cedar 
street  from  the  Bone  &  Bit  Products  Company  to  Hirschl  & 
Bendheim  Company  for  furnishing  electricity."  Defendant 
had  erected  two  poles,  one  upon  his  property  and  one  upon  the 
property  of  Hirschl  and  Bendheim  for  carrying  his  wires  to  the 
factory  of  Hirschl  &  Bendheim  when  the  complaint  herein  was 
P.U.R.i920B.  - 
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filed.  Whereupon  the  defendant  offered  to  agree  with  com- 
plainant  that  he  would  take  no  additional  customers,  other  than 
Hirschl  &  Bendheim,  The  defendant  also  surrendered  to  the 
city  council  the  permission  given  him  to  build  a  transmission 
line  across  Cedar  street  to  the  factory  of  Hirschl  and  Bendheim. 
i  The  city  council  of  Washin^on  on  the  23rd  day  of  May,  1919, 
enacted  an  ordinance  granting  to  Hirschl  &  Bendheim  the  right 
to  construct  and  maintain  wires  and  pipes  across  Cedar  street 
from  their  factory  to  the  premises  of  the  defendant.  Hirschl  & 
Bendheim  completed  the  transmission  line  across  Cedar  street 
at  their  expense,  which  was  paid  to  them  thereafter  by  the  de- 
fendant The  defendant  has  furnished  electricity  to  Hirschl 
&  Bendheim  since  about  the  1st  day  of  June,  1919,  which  is 
measured  by  a  meter  at  the  switchboard  of  defendant  at  his  pow- 
er plant 

The  defendant  and  Mr.  Bendheim  testified  that  the  transmis- 
sion line  across  Cedar  street,  although  paid  for  by  the  defend- 
ant, was  the  property  of  Hirschl  &  Bendheim  by  gift  from  the 
defendant 

Since  beginning  to  take  electricity  from  the  defendant  the 
Missouri  Meerschaum  Company  has  enlarged  its  plant  and  the 
defendant  has  enlarged  the  capacity  of  his  plant  to  meet  such 
additional  demands  and  the  needs  of  his  other  customers,  the 
Bone  &  Bit  Products  Company  and  Hirschl  &  Bendheim.  The 
Bleckman  Machine  Shop,  which  is  a  customer  of  the  complain- 
ant, and  two  dwelling  houses,  constitute  the  other  occupants  of 
the  city  block  in  which  the  defendant's  power  plant  is  located. 
The  defendant  testified  that  he  had  not  offered  electricity  for 
power  for  sale  to  the  public  at  Washington.  The  defendant  has 
not  procured  a  certificate  of  convenience  and  necessity  as  pro- 
vided by  section  72,  Public  Service  Commission  Law. 

in. 

The  complainant  is  a  corporation  organized  for  and  engaged 
in  generating,  distributing  and  selling  electricity  for  light,  heat, 
and  power,  and  contends  that  it  has  the  right  to  be  protected 
against  the  operations  of  the  defendant  which  interfere,  or  have 
a  tendency  to  interfere,  with  the  business  of  the  complainant, 
exeept  where  the  defendant  has  secured  the  same  rights  that  the 
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complainant  has  for  the  same  purposes.  If  the  defendant  is  an 
olectrioal  corporation  within  the  meaning  of  the  Public  Service 
Commission  Law,  then  he  cannot  lawfully  continue  in  business 
as  such  without  the  permission  of  the  Public  Service  CiHnmis- 
sion,  §  72,  Public  Service  Commission  Law. 

The  defendant  contracted  with  Hirschl  and  Bendheim  to  de- 
liver electricity  from  his  plant  to  their  premises,  and  is  so  doing. 
Whether  the  permission  to  place  wires  across  Cedar  street  was 
granted  by  the  city  to  the  defendant  or  to  Hirschl  and  Bend- 
heim, is  not  a  controlling  factor  in  the  case. 

The  defendant  generates  and  sells  electricity  to  his  own  fac- 
tory, the  Bone  &  Bit  Products  Company,  and  to  the  Missouri 
Meerschaum  Company  and  Hii-schl  and  Bendheim.  It  is  the 
purpose  of  the  Public  Service  Commission  Law  to  secure  for  th^ 
public  adequate  service  and  reasonable  rates  from  public  service 
corporations  by  regulation  by  law,  rather  than  by  competition. 
An  electrical  corporation  cannot  b^n  business  without  the  per- 
mission erf  the  Commission,  it  being  the  evident  intent  of  the 
law  to  restrict  competition  and  protect  a  utility  company  in  the 
occupation  of  a  field  as  a  better  means  of  securing  good  results 
for  both  the  company  and  the  public  than  competition.  There 
was  no  complaint  against  the  defendant  until  he  undertook  to 
cross  the  public  street  at  Washington  to  serve  Hirschl  and  Bend- 
heim. If  the  defendant  is  permitted  to  serve  Hirschl  and  Bend- 
heim without  becoming  subject  to  regulation,  as  provided  by  the 
Pu'blic  Service  Conmiission  Law,  will  he  be  permitted  to  servo 
others,  and  where  is  the  line  to  be  drawn  at  which  he  must  sto[) 
before  becoming  subject  to  regulation  as  an  electrical  corpora- 
tion? 

The  terms  "electrical  corporation''  and  "electric  plant^'  are 
defined  by  subsections  12  and  13  of  §  2,  Public  Service  Commis- 
sion Law,  which  were  construed  by  the  supreme  court  of  this 
state  in  the  case  of  State  ex  rel.  Danciger  &  Co.  v.  Public  Serv- 
ice Commission,  275  Mo.  483,  P.U.R.1919A,  1.  c.  353,  359. 
The  court  in  construing  the  statute  read  into  it  the  words  "pub- 
lic use''  upon  the  ground  that  the  power  of  regulation  was  neces- 
sarily based  upon  the  devotion  of  the  property  to  public  use.  The 
basis  of  regulation  so  found  seems  to  be  somewhat  narrower 
than  laid  down  by  the  Federal  Supreme  Court  in  the  case  of 
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Qerman  Alliance  Ins,  Co.  v.  Kansas,  233  U.  S.  1.  c.  407,  408, 
where  it  was  held  that  the  basis  for  public  regulation  is  the  pub- 
lic interest  in  the  business.  In  State  ex  rel.  Danciger  &  Co.  v. 
Public  Service  Commission,  276  Mo.  488,  P.U.R1919A,  353, 
359,  205  S.  W.  36,  supra,  the  court  said: 

"It  is  contended  by  appellants  that  the  whole  question  is  set- 
tled by  subdivisions  12  and  13  of  §  2  of  the  Public  Service  Com- 
mission Act,  which  define  an  ^electric  plant'  and  an  'electric 
corporation,'  over  which  plants  and  aggregations,  as  defined, 
other  appropriate  provisions  of  this  act  (Laws  1913,  subd.  25, 
§  2,  p.  560),  confer  plenary  powers  of  regulation.  The  above 
clauses  read  thus: 

*'The  term  'electric  plant,'  when  used  in  this  act,  includes  all 
real  estate,  fixtures  and  personal  property  operated,  controlled, 
owned,  used  or  to  be  used  for  or  in  connection  with  or  to  facili- 
tate the  generation,  transmission,  distribution,  sale  or  furnish- 
ing of  electricity  for  light,  heat  or  power;  and  any  conduits, 
ducts  or  other  devices,  materials,  apparatus  or  property  for  con- 
taining, holding  or  carrying  conductors  used  or  to  be  used  for 
the  transmission  of  electricity  for  light,  heat  or  power. 

"The  term  'electrical  corporation,'  when  used  in  this  act,  in- 
cludes every  corporation,  company,  association,  joint  stock  com- 
pany or  association,  partnership  and  person,  their  lessees,  trus- 
tees or  receivers  appointed  by  any  court  whatsoever  (other  than 
a  railroad  or  street  railroad  corporation  generating  electricity 
solely  for  railroad  or  street  railroad  purposes  or  for  the  use  of 
its  tenants,  and  not  for  sale  to  others)  owning,  operating,  con- 
trolling, or  managing  any  electric  plant  except  where  electricity 
is  generated  or  distributed  by  the  producer  solely  on  or  through 
private  property  for  railroad  or  street  railroad  purposes  or  for 
its  own  use  or  the  use  of  its  tenants  and  not  for  sale  to  others. 

"While  the  definitions  quoted  supra  express  therein  no  word 
of  public  use,  or  necessity  that  the  sale  of  the  electricity  be  to 
the  public,  it  is  apparent  that  the  words,  'for  public  use,'  are  to 
be  understood  and  to  be  read  therein.  State  ex  rel.  Public  Serv- 
ice Commission  v.  Spokane  &  I.  E.  E.  Co.  89  Wash.  599,  L.R.A. 
1918C,  675,  P.U.R.1916D,  469,  154  Pac.  1110.  For  the  opera- 
tion of  the  electric  plant  must  of  necessity  be  for  a  public  use, 
and  therefore  be  coupled  with  public  interest;  otherwise  the 
P.U.R.1920B. 
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Commission  can  have  no  authority  whatever  over  it.  The  elec- 
tric plant  musty  in  short,  be  devoted  to  a  public  use  before  it  is 
subject  to  public  regulation.  Munn  ▼.  Illinois,  94  XJ.  S.  113, 
24  L.  ed.  77.  Since  the  sole  right  of  regulation  depends  upon 
the  public  interest,  the  subdivisions  quoted  above,  and  whidi 
define  an  electric  plant  and  an  electric  corporation,  mean  the 
same,  whether  the  idea  of  a  public  use  is  expressly  written 
therein  or  not;  it  is,  nevertheless,  of  necessity  connoted  and  to 
be  understood  therein.  We  are  not  to  be  imderstood  as  saying 
that  an  electric  plant  constructed  solely  for  private  use  could  not, 
by  professing  public  service,  become  by  such  profession,  and  by 
the  furnishing  of  general  public  service,  a  public  utility. 

'^There  is  in  this  case  no  explicit  professing  of  public  service, 
or  undertaking  to  furnish  lights  or  power  to  the  whole  pubHe,  or 
even  to  all  persons  in  that  restricted  portion  thereof  who  reside 
within  three  blocks  of  the  company's  plant;  for  there  is  in  the 
case  neither  existence  nor  assertion  of  the  right  of  eminent  do- 
main. Nor  does  there  exist  any  franchise  or  license,  nor  has 
there  been  obtained  from  the  town  of  Weston  any  right  or  privi- 
lege to  cross  the  streets,  alleys,  or  other  public  places  therein: 
nor  are  there  any  charter  powers  authorizing  the  company,  or 
the  respondent,  to  engage  in  the  public  service.  The  fact  of 
professing  public  service — that  is,  of  holding  himself  or  the 
company  out  as  ready  and  willing  to  serve  the  public — ^must 
therefore,  in  order  to  hold  respondent,  be  deduced  implicitly,  if 
it  is  to  be  found  in  this  record  at  all.     .     .     . 

"In  the  light  of  these  considerations,  does  the  business  of  re- 
spondent constitute  him  a  public  utility,  within  the  meaning  of 
the  Public  Service  Commission  Act?  We  are  of  opinion  that 
it  does  not;  for,  as  forecast  above,  state  r^ulation  of  private 
property  can  be  had  only  pursuant  to  the  police  power,  which 
po\yer  is  bottomed  on  and  wholly  dependent  upon  the  devotion  of 
private  property  to  a  public  use.  If  the  requirement  that  the 
private  property  shall  be  devoted  to  a  public  use,  before  it  can 
be  regulated,  and  before  inquisitorial  authority  be  exercised 
over  it,  is  not  to  be  read  into  the  applicatory  law,  then  that  law 
is  obviously  unconstitutional,  because  it  takes  private  property 
for  public  use  without  compensation.'' 

The  defendant  in  supplying  electricity  to  the  Missouri  Meer- 
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8Ghaum  Company  and  to  his  own  factory  was  obviously  not  de- 
voting his  property  to  public  use.  Did  his  status  change  when 
he  began  to  sell  electricity  to  Hirschl  and  Bendheim?  Under 
the  ruling  of  the  court  in  the  Danciger  case,  supra,  the  Commis- 
sion holds  that  the  defendant  is  not  engaged  in  generating  and 
selling  electricity  for  public  use,  and  that  the  defendant  is  not 
an  electrical  corporation  within  the  meaning  of  the  Public  Serv- 
i«^  Commission  Law.  Therefore*  the  complaint  herein  should 
be  dismissed. 

It  is  so  ordered* 

AH  concur. 


NHW  raRK  PUBLIC  SERVICE  COMBaSSIOlT,  SECOND  DISTRICT. 

RE  KATE  E.  SMITBi,  as  Administratrix. 

[Case  No.  6926.] 

KB  SOLSVILLE  ELECTBIC  LIGHT  ft  POWER  COMPANY, 

INC. 

[Case  No.  6930.] 

T6lunHon  —  Security  issues  —  Investment  or  purchase  price. 

The  actual  investment  less  depreciation  in  a  utility  should  be  taken 
as  the  basis  for  the  issuance  of  securities,  although  the  present  owner 
had  purchased  it  for  an  amount  considerably  less. 

[October  80,  1919.] 

Petitiof  for  consent  to  the  transfer  of  the  franchises,  works, 
and  system  of  the  Greorge  R.  Smith  electric  plant  and  for  ap- 
proval of  construction  and  exercise  of  franchises,  and  for  au- 
thority to  issue  stock  and  bonds;  petitions  granted. 

Appearances:  Louis  F.  Joerissen,  Solsville,  N.  Y.,  represent- 
ing the  Applicants. 

Fenneil,  Commissioner:  The  above  cases,  taken  together, 
include  the  petition  for  consent  to  transfer  the  franchise,  worics 
and  system  of  the  George  R.  Smith  electric  plant  to  the  Sols- 
ville Electric  Light  &  Power  Company,  Inc.,  and  the  petition  of 
said  eompany  for  approval  of  construction  and  exercise  of  fran- 
oiiises  and  for  authority  to  issue  $10,000  common  capital  stock, 
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authority  to  make  a  first  mortgage  for  $20,000  and  to  issue  now 
6  per  cent  gold  bonds  in  the  amount  of  $20,000  to  be  secured  by 
said  mortgage. 

George  R.  Smith,  in  his  lifetime,  owned  and  operated  a  pow- 
er house  and  plant  in  the  hamlet  of  Solsville,  town  of  Madison, 
Madison  county,  and  furnished  electric  current  to  the  public 
there  and  in  the  town  of  Madison  including  the  hamlet  of 
Bouckville  and  the  incorporated  village  of  Madison,  both  of 
which  are  near  Solsville  and  in  the  town  of  Madison.  After 
his  death,  Kate  E.  Smith,  as  administratrix  of  his  estate,  mad(^ 
a  contract  to  sell  the  plant  to  Louis  F.  Joerissen  (president  of 
said  company)  which  contract  he  has  assigned  to  the  company. 
The  company  was  incorporated  on  the  6th  day  of  May,  1919. 
It  appears  that  the  purchase  price  agreed  to  be  paid  by  Joerissen 
to  the  administratrix  was  $20,000.  Schedules  were  filed  claim- 
ing to  show  itemized  cost  and  estimate  values  amounting  to 
$87,370.75.  These  schedules  have  been  checked  by  the  Com- 
mission's division  of  light,  heat  and  power  and  after  being  so 
checked  and  depreciation  being  calculated  thereon  the  division 
finds  the  present  value,  based  upon  the  capital  actually  expend- 
ed, less  depreciation,  to  be  $29,453.16.  Adding  an  allowance 
of  $546.84  for  working  capital,  produces  $30,000,  tlins  equalling 
the  amount  of  the  proposed  securities. 

The  only  franchise  held  by  said  Smith  was  one  from  the  in- 
corporated village  of  Madison.  It  is  proposed  to  assign  this 
franchise,  without  consideration,  to  said  company.  Said  com- 
pany was  gi'anted  a  franchise  by  the  town  board  of  Madison 
May  17,  1919. 

The  question  is  clean  cut.  .  Is  it  the  original  investment  less 
depreciation,  in  the  items  that  constitute  a  public  utility  that 
measures  the  proper  basis  for  capitalization,  or  is  it  the  actual 
investment  or  purchase  price  paid  by  the  present  owner  that 
should  be  a  basis  of  such  capitalization?  It  seems  clear  that 
Mr.  Smith,  the  former  owner,  or  his  widow  could  have  shown 
in  a  rate  case  a  value  of  $30,000  and  been  entitled  to  a  return 
on  that  amount.  If  we  look  for  the  investment  of  the  present 
owner  we  find  it  to  be  $20,000.  That  sale  price  may  have  been 
a  fair  measure  of  the  market  value.  However,  as  the  actual  in- 
vestment less  depreciation  reaches  $30,000,  and  as  such  amount 
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would  be  a  proper  present  rate  base,  it  seems  that  capitalization 
to  die  extent  of  $30,000, — $20,000  of  bonds  and  $10,000  of 
ccmimon  stock, — should  be  allowed.  As  between  this  utility  and 
the  public  any  other  figure  would  be  less  than  fair  to  the  utility. 
As  between  the  administratrix  and  her  grantee,  this  petitioner, 
a  different  rule  jnay  applj-  Had  she  asked  for  capitalization 
to  the  extent  of  $30,000,  it  would  have  been  allowed.  As  to 
whether  or  not  she  could  have  sold  the  property  in  the  market 
for  that  figure  is  another  matter. 

As  between  the  public  and  the  utility  we  should  fix  capitaliza- 
ti(m  at  $30,000.  As  to  the  transaction  between  Mrs.  Smith,  as 
administratrix,  and  Mr.  Joerissen,  we  are  without  jurisdiction, 
but  they  have  the  courts  open  to  them  to  determine  their  respec- 
tive rights. 

An  order  should  be  made  eoufi^iting  to  the  transfer  of  the 
franchise,  works,  and  syst^n  of  the  said  G^rge  R.  Smith  elec- 
tric plant  to  the  Solsville  Electric  Light  &  Power  Company; 
approving  of  construction  and  exercise  of  franchises  in  Madi- 
son county;  authorizing  the  issue  of  $10,000  common  capital 
stock  and  authorizing  the  making  of  a  first  mortgage  for  $20,- 
000  and  the  issue  of  6  per  cent  gold  bonds  in  the  amount  of  $20,- 
000  under  same. 

An  order  has  been  made  accordingly. 

All  concur. 


UTEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

RE  HASTINGS  RAILWAY  COMPANY,  INC. 

[Case  No.  7194.] 

Certificates  of  public  convenience  —  Street  railways  —  Ijimitation  of 
territory  —  Objection. 

1.  A  certificate  <^  necessity  for  the  operation  of  a  line  of  railroad 
which  will  9eTye  public  convenience  so  far  as  it  is  operated,  ought 
not  to  be  denied  for  the  reason  that  the  line  does  not  extend  a 'sufficient 
distance  to  accommodate  other  people  who  might  be  benefited  by  the 
more  extended  construction. 

Orders  —  Bes  judicata  —  Change  of  cirtmmstanoes, 

2.  An  order  of  the  Commission  to  the  effect  that  public  conven- 
ience does  not  require  the  operation  by  a  dtreet  railway  company  of  a 
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certain  line  because  it  could  not  prove  to  be  financially  profitable,  doea 
not  preclude  the  granting  of  a  subsequent  certificate  to  a  new  company 
for  the  operation  of  the  line  in  question,  where  a  line  formerly  con- 
stituted a  portion  of  a  much  longer  line  over  which  but  one  fiy^oent 
fare  was  charged,  where,  under  the  new  ocmditions,  a  charge  of  15 
cents  will  be  made  for  the  same  distance. 
Franchise  —  Perpetuity  —  Approval, 

3.  The  New  York  Commission  will  not  withhold  it»  approval  of  a 
franchise  for  a  street  railway  line  merely  because  it  is  in  perpetuity, 
where  there  appears  no  discretion  on  the  part  of  the  municipal  au- 
thorities in  granting  such  franchise. 

Street  railtvays  —  Construction  —  Franchises  —  Provision  for  over^ 
head  trolley  wires, 

4.  A  franchise  for  the  operation  of  a  street  railway  line  will  not 
be  disapproved  merely  because  it  excludes  the  use  of  underground  con- 
duits and  provides  for  overhead  trolley  wires. 

Street  railways  —  Operation  —  Storage  of  cars  on  streets. 

5.  A  franchise  granted  to  a  street  railway  company  which  per- 
mits  the  storage  of  cars  upon  a  street  of  a  village,  will  be  approved 
x>nty  upon  the  condition  that  cars  are  not  left  upon  the  streets  except 
for  such  time  as  may  be  necessary  after  the  completion  of  a  run  until 
they  can  commence  in  prompt  course  of  operation  their  return  trip. 

[December  23,  1919.] 

Petition  for  a  certificate  authorizing  construction  and  opera- 
tion of  street  railway  in  village  of  Hastings-on-Hudson ;  granted 
on  condition. 

Appearances:  Alfred  T.  Davison,  for  petitioner;  Thomas  J. 
Goodwin,  President,  and  Frederick  T.  Bums,  attorney,  for  the 
village  of  Hastings ;  Harry  J.  Prie,  President,  and  A.  C.  Glaz- 
ier, for  TJniontown  Taxpayers  and  Citizens  Association,  in  op- 
position; William  J,  Eastabrooks,  personally,  in  opposition;  J. 
S.  Zinsser,  for  Zinsser  &  Company,  and  August  Zinsser  Realty 
Company,  in  opposition*  A  large  number  of  individuals  also 
appeared  personally. 

Kellogg,  Commissioner:  For  about  nineteen  years  prior  to 
April  last,  the  Yonkers  Railroad  Company  operated  a  street 
surface  railroad  in  the  village  of  Hastings-on-Hudson. 

This  was  an  extension  of  its  Warburton  avenue  line  in  the 

city  of  Yonkers,  which  continuing  in  the  adjacent  municipality 

of  Hastings-on-Hudson,  ran  northerly  on  Warburton  avenue  to 

Main  street  in  that  village,  thence  turning  easterly  ran  to  Farra- 

gut  road,  and  thence  over  Farragut  road  in  a  general  southeast- 
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wly  direction  to  the  intersection  of  Green  street.  The  entire 
distance  occupied  in  the  streets  of  the  village  of  Hastings-on- 
Hudson  was  2.166  miles. 

In  December^  1918,  the  Yonkers  Railroad  Company  made 
application  to  this  Commission  for  permission  to  abandon  cer- 
tain portions  of  its  road  including  the  foregoing  described  part 
in  the  village  of  Hastings-on-Hudsoiu  The  opinion  of  the  Com- 
mission was  written  by  the  chairman,  and  is  based  upon  the 
theory  that  as  it  appeared  that  (grating  expenses  largely  ex- 
ceeded the  entire  revenues  of  the  line,  public  convenience  did 
not  require  its  continued  operation  in  Hastings-on-Hudson. 

Under  conditions  as  they  then  existed  a  single  5-cent  fare  was 
charged  from  the  terminus  of  the  line  in  the  village  of  Hastings 
to  the  subway  in  "New  York  City,  a  distance  of  about  nine  miles. 
Sinc^  that  time  changes  have  been  made  permitting  the  collec- 
tion of  two  5-cent  fares  from  passengers  from  the  northerly 
bounds  of  the  city  of  Yonkers  to  the  subway. 

In  Case  No.  6925  the  Yonkers  Raiboad  Company,  in  July, 
1919,  filed  with  this  Commission  a  petition  to  again  extend 
its  railroad  over  that  portion  of  the  old  route  from  the  boundary 
line  between  these  municipalities  and  the  intersection  of  Main 
street  and  Warburton  avenue  in  Hastings-on-Hudson.  This 
privilege  was  applied  for  under  a  new  franchise  issued  by  the 
village  authorities,  which  placed  certain  restrictions  on  the  pow- 
ers of  this  Commission,  and  the  application  was  denied. 

The  project  under  consideration  in  this  case  is  a  new  street 
surface  railroad  corporation,  distinct  in  its  corporate  entity 
but  affiliated  in  ownership  with  the  Yonkers  Railroad  Com- 
pany, to  operate  a  portion  of  the  Hastings  line  consisting  of  so 
much  of  the  same  as  was  on  Warburton  avenue,  and  546  feet 
of  the  portion' on  Main  street,  running  easterly  for  that  distance 
from  Warburton  avenue. 

The  petitioner  has  filed  its  certificate  of  incorporation  for 
operation  over  this  route.  The  consent  of  the  local  authorities 
is  in  perpetuity  and  contains  no  restrictions  except  the  statutory 
reference  to  the  provisions  of  the  Railroad  Law,  and  a  provision 
limiting  the  use  of  that  portion  of  the  line  on  Main  street  to  the 
storage  of  cars  only. 

The  petitioner  now  applies  for  the  issuance  by  this  Commis- 
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sion  of  a  certificate  of  convenience  and  necessity  undeif  §  9  <rf 
tbe  Railroad  Law,  and  also  asks  that  permission  and  approval 
be  given  to  the  exercise  of  the  franchise  or  right  given  by  the 
consent  of  the  village  authorities,  and  for  siidb  other  orders  and 
determination  in  the  premises  as  will  permit  the  operation  of  the 
proposed  railroad  line.  The  latter  part  of  the  application  ap- 
parently oomes  under  §  53  of  the  Public  Service  Commissions 
Law. 

It  vdll  be  noted  that  the  practical  effect  of  this  proposed  pro- 
cedure, and  the  operation  of  this  railroad,  if  permitted,  would 
be  to  allow  the  resumption  of  street  railroad  traffic  as  far  north- 
erly as  the  comer  of  Warburton  avenue  and  Main  street,  with 
the  added  right  to  the  railroad  company  of  moving  its  cars 
around  the  comer  in  the  Main  street,  and  leaving  them  there  at 
any  point  on  said  street  not  more  than  546  feet  distant  from 
the  comer  of  Warburton  avenue. 

One  result  of  this  proposed  change,  which  gives  rise  to  much 
opposition,  woxild  be  the  continued  deprivation  of  the  portion 
of  the  village  tributary  to  that  part  of  the  line  which  was  for- 
merly operated  on  Farragut  road,  of  trolley  facilities  permitting 
their  direct  transportation  to  Yonkers  and  the  city  of  New 
York,  a  privilege  they  enjoyed  for  about  nineteen  years  prior 
to  last  April. 

The  rails,  poles  and  wires  of  the  old  line  have  been  left  in 
position  on  Warburton  avenue  and  on  Main  street,  to  the  extent 
of  the  546  feet  in  question,  but  have  been  removed  from  the  re- 
mainder of  Main  street  and  Farragut  road,  a  distance  of  about 
four-fifths  of  a  mile.  All  that  is  necessary  to  commence  opera- 
tion, therefore,  to  the  limited  extent  proposed,  is  to  obtain  the 
necessary  legal  consents  to  commence  the  operation  of  the  cars, 
which  will  undoubtedly  be  run  in  connection  with  the  connect- 
ing line  of  the  Yonkers  Railroad. 

The  sections  of  the  village  of  Hastings-on-Hudson  affected  by 
this  deprivation  of  trolley  service,  which  they  formerly  enjoyed, 
are  known  as  Hastings  Heights  and  Uniontown,  and  from  them, 
especially  the  latter,  a  very  determined  opposition  has  developed 
to  the  granting  of  any  franchise  which  does  not  include  them 
within  its  scope.  That  is  to  say,  if  the  railroad  is  not  of  suf- 
ficient length  to  reach  these  sections,  they  oppose  the  granting 
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«f  franchises  or  other  rights  permitting  the  operatioB  of  tny 
portion  of  the  railroad  whatsoever  within  the  village  limits. 

It  is  not  to  be  wondered  at  that  people  who  have  located,  pur- 
chased property,  sind  perhaps  erected  homes  in  the  expectation 
of  a  continuance  of  a  long  established  transportation  service, 
should  be  indignant  and  feel  outraged  at  the  cessation  of  that 
service.  And  it  is  to  be  hoped  that  their  very  natural  desire 
and  demand  for  transportation  may,  at  a  not  far  distant  date, 
when  normal  conditions  are  resumed,  be  complied  with. 

But  the  only  present  question  is  whether  this  proposed  limited 
strip  of  railroad  serves  the  public  convOTiience  and  necessity,  so 
that  the  certificate  of  this  Commission  should  issue  to  that  effect, 
and  its  permission  to  exercise  franchises  granted  by  local  au- 
thorities, be  given. 

The  village  in  question  has  a  population  of  about  5,500  peo- 
ple, and  a  test  count,  on  the  fojrmerly  operated  line,  showed  that 
about  3,800  passengers  were  carried  in  this  village,  or  about  1,900 
each  way,  per  day.  This  shows  a  very  substantial  demand  for 
this  service,  and  a  very  large  proportion  of  these  patrons  will  be 
accommodated  by  the  limited  and  shorter  line,  the  operation 
of  which  is  now  proposed  to  be  restored. 

[1]  It  is  quite  apparent  that  a  line  oi  railroad  which  will 
serve  public  convenience  so  far  as  it  is  operated,  ought  not  to  be 
denied  the  certificates  necessary  to  its  legal  operation  for  the 
reason  that  it  does  not  extend  a  sufficient  distance  to  accommo- 
date other  people,  who  might  be  benefited  by  the  more  extended 
construction.  The  fact  that  the  shorter  line  is  necessary  and 
serves  a  public  convenience  certainly  does  not  preclude  the  is- 
suance of  a  certificate  to  that  effect,  even  though  the  longer  line 
would  be  still  more  beneficial. 

The  construction  and  operation  of  a  public  utility,  which  is 
good  as  far  as  it  goes,  should  not  be  prevented,  and  its  probable 
patrons  be  denied  its  service  because  its  promoters  do  not  pro- 
pose to  extend  such  service  to  othe  people  who  are  desirous  of 
having  similar  accommodation. 

[2]  The  opinion  of  this  Commission  written  in  Case  No. 
6684,  previously  referred  to,  was  read  upcm  the  hearing  by  the 
opposition;  and  it  was  urged  as  a  holding  to  the  effect  that 
public  convenience  and  necessity  did  not  require  the  construc- 
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ticm  of  any  line  in  the  village  of  Hastings-on-Hndson,  because 
it  could  not  prove  financially  profitable.  That  opinion  undoabt- 
edly  goes  far  along  this  line^  but  it  is  based  upon  figures  and 
facts  as  they  then  existed,  when  only  a  single  5-cent  fare  was 
permitted  from  the  end  of  the  line  at  Uniontown  to  the  subway 
in  the  city  of  New  York.  If  this  proposed  railroad  is  operated, 
three  fares  will  be  collected  over  this  distance,  one  in  the  vil- 
lage of  Hastings-on-Hudson,  and  two  in  the  city  of  Yonkers. 
This  will  very  materially  change  the  situation  as  to  probable 
receipts,  from  that  considered  in  that  case,  and  as  in  all  litiga- 
tion, the  opinion  must  be  construed  in  connection  with  the  con- 
ditions then  existing  and  under  consideration. 

[3,  4]  It  is  also  urged  that  a  franchise  in  perpetuity-  ought 
not  to  be  approved.  The  terms  of  the  franchise  is  a  matter  large- 
ly within  the  discretion  of  the  municipal  authorities,  and  unless 
there  is  an  abuse  of  such  discretion,  the  Commiasion  should  not 
interfere.  Such  abuse  does  not  appear  here.  It  is  also  objectexl 
that  the  franchise  excludes  the  use  of  underground  conduits  in 
lieu  of  overhead  trolley  wires.  This  is  not  an  objection  which 
should  prevent  the  granting  of  the  franchise,  as  throughout  this 
entire  district  overhead  trolley  wires  are  permitted,  and  neces- 
sarily so,  for  reasons  of  economy. 

[5]  Another  question  arises  here  from  the  fact  that  although 
the  certificate  of  incorporation  permits  this  proposed  railroad 
to  be  operated  over  548  feet  of  Main  street,  the  franchise  granted 
by  the  board  of  trustees,  with  regard  to  that  portion  of  the  high- 
ways, is  limited  to  car  storage  purposes.  This  does  seem  to  be 
a  very  peculiar  and  unusual  restriction. 

This  feature  developed  violent  protest  from  many  quarters, 
the  fire  chief  of  the  village  himself  appearing  in  opposition, 
claiming  that  the  storage  of  cars  on  this  street,  only  34  feet  in 
width  from  curb  to  curb,  would  be  dangerous  in  case  of  fire 
alarms. 

The  company  on  the  hearing  disclaimed  any  intentions  of 
using  it  for  storage  purposes,  except  so  far  as  it  may  be  neces- 
sary to  rim  cars  to  and  from  the  end  of  the  line,  and  to  wait 
there  for  a  short  time  before  their  return  trips.  Sometimes  in 
peak-hour  rush,  when  many  men  are  employed  by  the  Hastings- 
cn-Hudson  industries,  as  many  as  7  or  8  cars  are  necessarily  in 
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nee  at  the  same  time  to  transport  workmen  to  and  from  Yonkers 
and  points  further  south,  at  the  time  of  the  opening  and  closing 
of  the  works,  and  these  cars  have  to  be  run  to  the  end  of  the 
Une  and  remain  until  thej  return  in  the  due  course  of  opera- 
tion. 

The  route  described  in  the  aj^lication  of  the  Yonkers  Rail- 
road Company,  which  was  denied  in  Case  No.  6925,  only  ran 
from  Warborton  avenue  to  the  comer  of  Main  street,  and  the 
President  of  the  village  stated  at  the  hearing  that  the  extension 
of  the  franchise  around  the  comer  of  Main  street  was  desiraUe, 
in  order  that  the  cars  may  turn  the  comer  and  there  await  their 
return  trips  o£F  of  Warburton  avenue. 

This  would  seem  to  be  a  most  commendable  plan  because  if 
the  line  ended  on  Warburton  avenue,  and  the  cars  stopped  there, 
and  waited  for  the  return  trij>,  the  condition  would  be  a  very 
dangerous  one  indeed.  The  street  is  a  narrow  one,  and  is  part 
of  the  main  highway  from  New  York  City  northerly.  Many 
thousands  of  automobiles  traverse  it  every  day,  and  it  is  not  a 
proper  or  safe  place  for  the  stoppage  of  a  car  as  a  terminus  of  a 
line,  for  either  the  alighting  or  taking  on  board  of  any  large  niun- 
ber  of  passengers.  The  operation  of  the  cars  around  the  comer, 
in  Main  street,  is  a  much  better  plan. 

Of  course  cars  should  not  be  permitted  to  remain  there  for 
any  unnecessary  or  improper  length  of  time,  and  it  would  not 
seem  that  the  railroad  would  wish  to  leave  its  cars  over  night, 
as  it  is  suggested  that  it  might  under  the  provisions  of  the  fran- 
chise, as  undoubtedly  damage  to  the  cars  would  ensue,  and  the 
crews  after  being  transported  away  at  night  would  have  to  be 
sent  in  the  morning  to  commence  their  operation,  and  an  un- 
necessary expense  would  thereby  be  incurred.  If  the  railroad 
company,  contrary  to  what  its  representative  stated  to  be  its 
desire  in  the  matter,  uses  this  part  of  the  line  for  the  storage  of 
cars,  to  an  unnecessary  extent,  or  to  a  degree  to  interfere  in  the 
slightest  with  the  proper  operation  of  the  fire  department,  such 
conduct  could  be,  and  undoubtedly  would  be,  stopped  under  the 
regulatory  powers  of  this  Commission. 

But  further,  a  franchise,  which  if  fully  exercised  would  be 

dangerous  to  public  security,  and  which  the  railroad  says  it 

does  not  propose  to  use,  should  not  be  approved  unoonditi(mally» 
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And  this  permission  to  operate  under  this  franchise  should  be 
given  by  this  Commission  only  wiUi  proper  conditions  elimi- 
nating all  danger,  and  prohibiting  j^actices,  which,  it  is  claimed, 
are  not  contemplated,  but  which  under  die  provisions  of  the 
franchise,  if  not  restricted,  could  be  legally  exercised. 

This  franchise  assuming  to  permit  the  storage  of  cars  in  the 
Main  street,  should  be  approved  only  upon  the  condition  that  no 
cars  should  be  left  upon  said  street  after  the  cessation  of  the 
operation  of  the  road  at  night,  and  before  conmiencement  of 
the  movement  of  cars  in  the  morning.  And  furthermore  cars 
should  not  be  left  upon  said  street,  except  for  such  time  as  may 
be  necessary  after  the  completion  of  their  nortiierly  run,  until 
they  can  commence  in  prompt  course  of  operation  their  return 
trips  to  the  south. 

It  is  to  be  regretted  that  the  railroad  company  does  not  see 
fit  to  reinstate  the  entire  line  operated  for  so  many  years,  as  it 
is  quite  probable  that  with  the  present  fares  the  burden  of  opera- 
tion of  the  entire  former  line  could  be  successfully  borne.  But 
if  the  new  company  does  not  see  fit  to  undertake  the  operation 
of  the  more  extended  line,  it  should  not  be  prevented  from  oper- 
ating for  the  shorter  distance.  The  operation  may  prove  so  prof- 
itable and  pleasant  that  the  company  may  shortly  see  its  way 
clear  to  resume,  with  reasonable  expectation  of  added  gain,  the 
operation  in  effect  for  many  years,  by  the  extension  of  the  fran- 
chise now  applied  for. 

The  hearing  on  this  matter  was  held  at  the  public  school  in 
the  village  of  Hastings-on-Hudson,  on  the  evening  of  December 
17th,  1919.  Several  himdred  people  were  in  attendance,  and 
the  feeling  both  for  and  against  the  application  was  very  intense. 
The  matter  was  most  thoroughly  and  intelligently  discussed,  on 
all  sides,  and  notwithstanding  the  earnestness  of  the  parties  in 
interest,  and  their  very  proper  anxiety,  all  present  conducted 
themselves  with  much  dignity,  discussed  the  various  questions 
with  much  calmness,  refrained,  except  in  a  few  minor  instances, 
from  personalities,  and  very  decidedly  assisted  the  sitting  Com- 
missioner in  arriving  at  the  conclusions  in  this  case,  for  whidb 
they  are  entitled  to  the  thanks  and  appreciation  of  the  entire 
Oommissicm. 

It  is  to  be  regretted  that  the  needs  of  this  entire  community 
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eaimot  be  served  by  proper  transportation  facilities,  but  it  is 
hoped  that  a  beginning  will  be  made,  in  the  exercise  of  the  fran- 
cliise  here  applied  for,  and  that  such  franchise,  at  a  not  distant 
date,  will  be  extended  to  accommodate  the  entire  conmiunity. 

The  certificate  should  be  issued  and  an  order  granted,  the 
latter  subject  to  the  conditions  as  to  storage  of  cars  on  Main 
street  hereinbefore  indicated. 

Chairman  Hill  and  Commissioners  Barhite  and  Fennell  con- 
cur.    Commissioner  Irvine  not  present. 


MISSOURI  PUBIilO  SERVICE  C0MMISSI017. 

BE  KANSAS  CITY,  CLAY  COTTNTY  &  ST.  JOSEPH  RAIL. 
WAY  COMPANY. 

[Case  No.  179.] 

FoliMtttoM  —  Loca$ion  of  rmttrooA  route  —  frandhiBB  righia. 

1.  The  right  to  capitalize  the  ooat  of  aoquiring  a  railroad  route 
located  and  adopted  ^  ataother  company,  cannot  be  denied  on  the 
theory  that  this  involyes  merely  the  acquisition  of  franchise  rights. 

Valuation  —  Railroad  location  —  Amount  to  he  oapttaUzed, 

2.  The  amount  of  a  settlement  made  in  good  faith  in  compromise 
of  an  action  for  the  wrongful  appropriation  of  a  railroad  location,  to- 
gether with  the  amount  expended  in  the  defense  and  settlement  of  the 
case,  was  held  a  proper  capital  expenditure  of  the  defendant  railway 
company  in  the  yaluation  of  the  tatter's  property. 

Tdluaiion  —  Betterments. 

3.  Expenditures  by  a  railroad  company  for  new  track,  additional 
ballast,  depots,  cars,  etc.,  are  a  proper  capital  charge. 

Taluation  —  Interest  during  construction  —  Actual  expenditure. 

4.  The  actual  expenditure  for  interest  during  construction,  when 
ascertainable,  should  be  allowed  to  be  capitalized  in  a  yaluation  of 
the  company's  property,  notwithstanding  the  usual  rule  is  to  allow 
6  per  cent  on  the  total  sum  for  one-half  of  the  full  time  of  construc- 
tion ;  since  this  is  a  rule  generally  applied  only  where  the  interest  paid 
during  construction  must  be  estimated. 

Valuation  —  Interest  during  construction  —  Commission  —  Amortisa^ 

tion. 

6.  Commissions  paid  on  moneys  used  in  construction  should  not 

be  allowed  as  part  of  the  item  of  interest  during  construction,  but 

should  be  amortized  as  bond  discount. 
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Valuation  —  Land  —  Donation, 

6.  The  yalue  of  land  acquired  by  donations  should  be  allowed  to 
be  capitalized  in  a  valuation  of  a  railway  company's  property.  .\ 

Valuation  —  Land  —  Measure  of  value. 

7.  The  best  measure  of  market  value  of  a  railway  company's  land 
used  for  right  of  way,  is  the  average  of  the  amounts  paid  and  volun- 
tarily accepted  by  the  landowners  from  whom  the  company  acquired 
its  right  of  way. 

Valuation  —  Favorable  location, 

8.  No  allowance  should  be  made  for  value  arising  from  favorable 
location  in  the  valuation  of  a  railway  company's  property. 

Valuation  —  Going  value. 

9.  The  value  of  a  completed  operating  plant  earning  money  over 
the  sum  oi*  value  of  its  ccnnponent  parts,  is  an  element  of  value  to  be 
taken  into  consideration  in  fixing  the  fair  present  value  of  utility 
property. 

Hefunt  —  Beasonableness  —  Electric  railway  company  —  Develop- 
ment cost. 

10.  In  calculating  development  cost  on  the  Wisconsin,  or  deficit 
theory,  the  Missouri  Commission  assumed  that  7  per  cent  on  the  in- 
vestment of  an  electric  railway  company,  constituted  a  reasonable  re- 
turn. 

Depreciation  —  JBlectrie  raHwa/y  —  Percentage  —  DeveHopment  cost, 

11.  In  calculating  development  cost  on  the  Wisconsin  or  deficit 
method,  the  Missouri  Commission  assumed  that  3  per  cent  on  the  in- 
vestment per  annum  of  an  electric  railway  constituted  a  reasonable 
allowance  for  depreciation. 

Valuation  —  Going  value  —  Deficit  method  of  ascertainment. 

12.  In  the  valuation  of  an  electric  railway  company's  property,  the 
Missouri  Commission  considered  the  Wisconsin  ofr  deficit  method  of 
ascertaining  the  cost  of  developing  the  business,  together  with  all  of 
the  other  factors  or  elements  of  value,  without  adopting  it  in  prefer- 
ence to  other  theories,  in  calculating  going  value. 

Valuation  •—  Promotion  expense. 

13.  The  settlement  for  the  services  and  expenses  of  promoters  of  a 
public  utility  by  the  delivery  to  them  of  a  specified  amount  of  com- 
mon stock,  does  not  relieve  the  Commission,  in  a  valuation  of  the 
company's  property,  of  the  duty  of  making  a  reasonable  allowance  for 
such  services  and  expenses. 

Valuation  —  Promotion  expense  —  Percentage  aUowed. 

14.  An  allowance  of  6  per  cent  on  $3,878,000,  the  approximate  ini- 
tial cost  of  an  electric  railway,  was  made  for  promotion  expenses  to 
bankers  and  contractors,  in  view  of  the  fact  that  the  bankers  had  re- 
ceived brokerage,  commissions,  and  a  profit,  on  the  sale  of  securities, 
and  the  contractors  had  received  contractor's  profits  for  the  con- 
struction of  the  property. 

Valuation  —  Bond  discount. 

15.  Discount  on  bonds  should  not  be  capitalized,  but  should  be 
amortized  out  of  earnings. 
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YmUMoHon  •»  Stock  di^eaunt. 

16.  Discount  on  stookt  should  neither  be  capitalised  WK 
omt  of  earnings. 


VmfmaUon  —  Interest  duHmg  oonB$r%ieU&n  —  Definition* 

Definition  of  interest  during  construction,  p.  60. 
Vmluation  —  Working  capital  —  Ascertainment, 

Discussion  of  method  of  estimating  working  capital  bj  arerage 
monthly  difference  between  current  assets  and  current  liabilities,  plus 
stores  and  supplies,  and  cash  on  hand  and  in  the  bank,  p.  60. 

VutMoMien  —  Wmverable  oontraet. 

Discussion  of  propriety  of  capitalization  of  favorable  contract  in 
a  Taluation  of  utility's  property,  p.  70. 

Vml^tmOon  —  Promoter*e  expense  —  Necessity  for. 

Discussion  of  indispensable  character  of  promoter's  servioes  ia  tha 
creation  of  a  new  utility  enterprise,  p.  74. 

(Flad  and  Bean,  Commissioners,  dissent.) 

[January  16,  1920.] 

Valuation  of  the  property  of  the  Kansas,  Clay  County  i; 
St.  Joseph  Railway  Company;  value  of  the  property  fixed  at 
$4,800,000,  for  rate-making  purposes* 

Busby,  Chairman: 

1.  The  Issues, 

The  lines  and  property  of  the  Kansas  City,  Clay  Connty  &  St. 
Joseph  Railway  Company  (hereinafter  called  the  railway  com- 
pany) are  described  in  Re  Kansas  City,  C.  C.  &  St.  J.  R  Co. 
2  Mo.  P.  S.  C.  51,  substantially  as  follows: 

The  railway  company  is  a  Missouri  corporation  and  owns  and 
operates  a  single  track,  electrically  operated,  interurban  road  be- 
tween Kansas  City  and  St.  Joseph,  Missouri,  and  Kansas  City 
and  Excelsior  Springs,  Mis^uri.  The  track  is  standard  gauge 
with  70  lb.  A.  S.  C.  E.  laid  on  6  in.  by  8  in.  by  8  ft.  hewn,  white 
oak  ties  with  rock  ballast  The  bridges  and  culverts  are  of  con- 
crete construction.  The  pole  line  is  of  first  grade  Michigan 
cedar  and  the  trolley  of  catenary  construction,  with  voltage  of 
1300  volts  being  carried  by  the  trolley.  The  passenger  cars  are 
of  steel  construction  of  the  center  entrance  design. 

The  railway  company  purchases  power  from  the  Street  Rail- 
way Company  of  Kansas  City,  but  operates  its  own  substations 
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and  takes  care  of  the  distribution  power  from  the  receiving  trans- 
former station  at  Kansas  City. 

The  entrance  to  both  Kansas  City  and  St.  Joseph  is  made 
over  the  city  lines  under  a  fifty  year  operating  contract.  Fur- 
ther contract  for  the  entrance  into  Kansas  City  has  been  made 
with  the  Union  Depot  Bridge  &  Terminal  Railroad  Company 
which  furnishes  a  certain  part  of  the  tracks  in  Xorth  Kansas 
City  and  a  right  of  way  over  the  terminal  bridge  across  the 
Missouri  river. 

About  one-half  mile  of  track  in  the  city  of  St.  Joseph  is  owned 
by  the  St.  Joseph  Electric  Railway  Company,  which  company 
was  formed  for  the  purpose  of  constructing  a  track  within  the 
city,  and  all  of  whose  stock  is  owned  by  the  railway  company. 

The  southern  terminus  of  the  Railway  Company  is  at  the  cor- 
ner of  Thirteenth  and  Walnut  streets  in  Kansas  City,  where  its 
depot  is  located.  Its  cars  between  its  said  depot  and  a  point 
on  Third  street  between  Locust  and  Cherry  streets  in  Kansas,  a 
distance  of  about  one  mile,  are  operated  by  the  Street  Railway 
Company  of  Kansas  City  and  over  the  tracks  of  that  company 
under  a  contract. 

From  the  point  on  Third  street  north  over  the  bridge  across 
the  Missouri  river  and  to  the  junction  in  North  Kansas  City, 
a  distance  of  12,033  feet,  also  from  the  junction  north  on  the  St. 
Joseph  line,  a  distance  of  3,750  feet,  and  from  the  junction  in 
a  northeasterly  direction  on  the  Excelsior  Springs  line,  a  dis- 
tance of  10,300  feet,  the  railway  company  operates  its  cars  over 
the  bridge  and  tracks  of  the  Union  Depot  Bridge  &  Terminal 
Railroad  Company  under  a  contract  with  that  company.  By  the 
terms  of  this  contract,  the  railway  company  is  given  the  use  of 
the  bridge  and  tracks,  including  overhead  construction  and  di- 
rect current  feeders  of  the  terminal  company,  the  railway  com- 
pany furnishing  its  own  power,  and  the  terminal  company,  at  its 
own  expense,  keeping  up  and  maintaining  the  bridge  and  tracks. 

The  St.  Joseph  line  from  the  track  of  the  terminal  company 
to  the  corporate  limits  of  St.  Joseph,  and  the  entire  Excelsior 
Springs  line  from  the  track  of  the  terminal  company  is  owned  by 
the  railway  company.  As  above  stated,  one-half  mile  of  track  in 
St.  Joseph,  being  the  track  on  Eleventh  street  lx?tween  the  city 
limits  and  Garfield  avenue,  is  owned  by  a  subsidiary  c<»mpany 
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of  the  railway  company,  organized  as  a  conveuience  for  con- 
struction purposes,  and  may  be  considered,  as  it  is  in  fact,  the 
property  of  the  latter  company.  Between  said  Garfield  avenue 
and  its  depot  in  the  city  of  St.  Joseph,  the  railway  company 
operates  its  cars  over  the  tracks  of  the  St.  Joseph  Railway  Com- 
pany. 

The  railway  company  owns  45.70  miles  of  main  line  track  on 
the  St.  Josepdi  line,  and  22.94  miles  on  the  Excelsior  Springs 
line,  together  with  3.08  miles  of  sidings,  yards,  etc,  making  a 
total  of  71.72  miles  of  track.  The  length  of  line  from  terminal 
to  terminal,  including  leasehold  tracks,  is  52.55  miles  on  the 
St  Joseph  line  and  28.24  miles  on  the  Excelsior  Springs  line. 
The  track  is  well  constructed  of  first  class  material,  and  the 
equipment  is  the  most  improved  type  used  in  interurban  serv- 
ice. 

On  December  5,  1914,  this  Commission  in  this  case,  Re  Kan- 
sas City,  C.  C.  &  St  J.  R  Co.  2  Mo.  P.  S.  C.  51,  supra,  fixed 
the  value  of  the  property  of  the  railway  company  at  the  sum  of 
$0,900,000.  The  value  was  fixed  for  rate-making  purposes,  and 
en  the  basis  of  such  value,  the  Commission  ordered  the  railway 
company  to  put  in  commutation  rates  from  Third  street  in  Kan- 
sas City  to  Xorthem  Heights  on  the  St.  Joseph  branch  and  from 
Third  street  in  Kansas  City  to  Liberty  on  the  Excelsior  Springs 
branch.  Doty  v.  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  2  Mo.  P.  S. 
C.  67.  The  Eailway  Company  is  charging  a  uniform  passenger 
rate  of  2  cents  per  mile  and  the  commutation  rates  prescribed  by 
the  Commission  averaged  about  1.2  cents  per  mile. 

Upon  the  making  of  such  orders  by  the  Commission,  the  rail- 
way company  filed  a  bill  for  injunction  in  the  United  States  Dis- 
trict Court  for  the  Western  Division  of  the  Western  District  of 
Missouri  at  Kansas  City,  praying  that  both  the  otder  finding  the 
value  and  the  order  putting  in  commutation  rates  be  declared 
void,  and  their  enforcement  restrained,  and  on  ]May  27,  1915, 
a  temporary  injunction  was  gianted  therein.  Kansas  City,  C. 
C.  &  St.  J.  E.  Co.  V.  Barker,  242  Fed.  310,  P.U.R.1917F,  456. 
The  temporary  injunction  was  granted,  it  seems,  upon  the 
ground  that  it  did  not  sufficiently  appear  from  the  facta  before 
the  court  at  that  time  that  the  rates  ordered  would  result  in  a 

P.U.R,1»20B. 


Digitized  by 


Google 


42  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

fair  return  to  the  railway  company.  The  case  in  the  Federal 
Court  has  not  been  reached  for  final  hearing. 

Included  in  the  valuation  of  $3,900,000  fixed  by  the  Commis- 
sion was  an  item  of  $19,800  to  cover  the  estimated  amoimt  neces- 
sary to  settle  pending  suits  for  right  of  way  damages  and  inju- 
ries during  construction,  which  were  subsequently  settled  for 
$11,343.42.  There  was  also  then  pending  in  the  circuit  court 
of  Jackson  county,  Missouri,  at  Kansas  City,  case  numbered 
81788,  wherein  the  Interstate  Railway  Company  was  plaintiff 
and  this  railway  company,  and  others,  were  defendants,  to  re- 
cover damages  for  the  appropriation  of  right  of  way  of  a  rail- 
road location  between  St  Joseph  and  Kansas  City,  which  ease 
was  thereafter  tried  and  resulted,  on  June  30,  1915,  in  a  judg- 
ment for  the  plaintiff  for  $1,500,000.  Pending  an  appeal  to 
the  supreme  court  of  the  state,  this  judgment  was  compromised 
and  settled  by  the  railway  company  paying  to  the  Interstate 
company  $250,000  in  cash,  and  by  a  further  agreement  by  the 
Kansas  City,  Clay  County  &  St.  Joseph  Railway  Company  of 
Maine,  the  holding  company,  to  issue  its  conunon  stock  in  an 
fiinount  equal  to  the  sum,  if  any,  by  which  the  former  valuation 
(^f  $3,900,000  may  be  increased  in  this  proceeding,  and  give  to 
the  Interstate  company  of  the  increased  common  stock  that  rep- 
resented by  the  valuation  increase  over  $1,000,000  and  up  to 
$1,500,000. 

On  October  15,  1917,  a  stipulation  was  filed  herein  by  the 
general  counsel  of  the  Commission  and  counsel  for  the  railway 
company  that  the  company  might  file  a  petition  for  a  revalua- 
tion of  its  property  with  a  proviso  that  neither  the  filing  of  the 
petition  nor  any  action  thereon  should  prejudice  any  right  of 
either  party  to  the  injunction  case  pending  in  the  Federal  Court, 
unless  the  finding  of  value  should  be  accepted  by  the  railway 
company  as  final;  and  at  the  same  time  a  stipulation  was  also 
filed  herein  by  the  attorney  for  the  city  of  Liberty,  and  other 
property  owners  between  Liberty  and  Kansas  City,  that  the 
Commission  might  revalue  the  property  of  the  railway  company 
and  adjust  the  controversy  involved  in  the  case  in  the  Federal 
Court ;  provided,  that  the  railway  company  shall  put  commuta- 
tion rates  in  effect  on  the  Excelsior  Springs  branch  between 
Kansas  Oi^  and  Liberty,  a  distance  of  14.18  miles,  and  on  the 
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St,  Joseph  branch  between  Kansas  City  and  Ferrelview,  a  dis- 
tance of  15.89  miles  and  between  St  Joseph  and  Dearborn,  a 
distance  of  15.65  miles,  on  a  basis  of  1.3  cents  per  mile  (actual 
mileage). 

On  October  15,  1917,  the  railway  company  filed  its  supple- 
mental petition  for  a  revaluation  of  its  property,  the  ascertain- 
ment of  the  value  of  all  betterments,  improvements,  and  addi- 
tions made  since  the  prior  valuation,  and  for  an  examination  in- 
to all  matters  which  may  modify  or  affect  the  finding  and  order 
made  herein  on  December  6,  1914.  The  evidence  was  heard  by 
the  Commission  on  October  24,  1917,  and  the  case  has  since  been 
argued  and  briefed  by  counsel  for  the  Commission,  the  railway 
company,  the  Interstate  company,  and  certain  stockholders  and 
creditors  of  the  Interstate  company ;  and  the  brief  filed  by  Mr. 
John  M.  Olin,  and  associates,  in  the  injunction  suit,  and  an- 
other brief  filed  by  Mr.  W.  H.  H.  Piatt  with  the  Commission 
have  been  carefully  considered.  The  case  was  finally  argued 
and  submitted  on  December  8,  1919. 

The  value  of  $3,900,000  fixed  by  the  Commission  as  of  June 
10,  1914,  consisted  of  the  following  items: 

(1)  Money  used  in  construction   $3,624,202.46 

(2)  Estimated  amount  to  settle  pending  suits 19,800.00 

(3)  Used  in  construction  from  earnings  8,427.05 

(4)  Interest  during  construction 217,452.14 

(6)  Working  capital    80,000.00 

Total   $8,899,881.65 

or  in  round  numbers,  $3,900,000. 

Counsel  for  the  railway  company  contend  that  the  following 
allowances  for  value  should  be  made  in  addition  to  the  $3,900,- 
000: 

1.  Right  of  way  pending  cases $371,616.51 

2.  Expenditures  for  betterments  from  January  1,  1914  to  July 

31,   1917    125,288.91 

3.  Interest  during  construction  98,028.58 

4.  Working  capital  96,731.13 

Total    $690,684.13 

And  counsel  for  the  railway  company  also  claims  that  allow- 
finces  should  be  made  to  cover  five  additional  items,  to-wit: 
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5.  Riffht  of  wav  $206,043.83 

6.  Going  value* 600,000.00 

7.  Bridge  contracts  500,000.00 

8.  Promotion  services 380,000.00 

0.  Discount    796,525.00 

TotlJ $2,382,568.83 

Counsel  for  the  railway  company  and  the  Interstate  company 
also  ask  that  the  value  of  any  stock,  which  may  be  issued  by  the 
holding  company  as  a  further  payment  in  settlement  of  the  claim 
of  the  Interstate  company,  as  above  stated,  be  added  to  the  value 
of  the  property  of  the  railway  company. 

Counsel  for  the  railway  company  in  a  statement  to  the  Com- 
mission indicated  the  railway  company's  willingness  to  put  into 
effect  commutation  rates  amounting  to  65  per  cent  of  the  reg- 
ular passenger  rates,  and  to  dismiss  the  injunction  proceeding 
in  the  Federal  Court  if  the  value  fixed  by  the  Commission  was 
in  an  amount  deemed  reasonable  and  adequate  by  the  railroad 
company.  And  in  the  proposed  form  of  order  suggested  to  the 
Commission  by  counsel  for  the  railway  company,  at  the  close 
of  the  argument  on  December  8,  1919,  the  following  provision 
is  also  contained  for  commutation  rates: 

''This  order  is  upon  the  further  condition  that  the  Railway 
Company  shall,  on  or  before ^  1919,  or  within  such  ex- 
tended time  as  may  be  hereafter  fixed,  voluntarily  and  of  its  own 
motion  and  not  by  virtue  of  any  order,  put  and  keep  in  these 
commutation  rates  out  of  Kansas  City  and  St.  Joseph,  Missouri, 
evidenced  by  books  sold  containing  tickets  to  be  issued  monthly 
and  used  monthly:  Out  of  Kansas  City  on  the  Excelsior 
Springs  division  as  far  as  Liberty,  Missouri,  a  distance  of  14.18 
miles,  and  out  of  Kansas  City,  Missouri,  on  the  St.  Joseph  divi- 
sion to  Ferrelview,  Missouri,  a  distance  of  15.89  miles,  and  out 
of  St.  Joseph,  Missouri,  to  Dearborn,  Missouri,  a  distance  of 
15.65  miles,  on  a  basis  of  65  per  cent  of  the  tariff  rate  per  mile, 
actual  mileage.  If  within  such  time  this  condition  should  not  be 
complied  with,  this  order  shall  be  set  aside,  and  the  supplemen- 
tal petition  filed  herein  be  dismissed  without  prejudice." 

2.  Opinion. 

(1)  Right  of  Way  Pending  Cases. 

[1]  In  addition  to  the  sxun  of  $250,000  paid  in  settlement  rf 
the  judgment  of  the  Interstate  company  as  above  stated,  there 
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has  been  paid  by  the  railway  company  the  sum  of  $130,072.09 
on  account  of  costs  and  expenses  incident  to  such  case  or  claim, 
making  the  aggregate  sum  of  $380,072.09  paid  by  the  railway 
company  in  the  defense  and  settlement  of  the  case  and  judg- 
ment in  favor  of  the  Interstate  company.  Deducting  $8,456.68, 
being  the  difference  between  $19,800,  heretofore  allowed  by  the 
Commission  for  the  settlement  of  pending  suits  and  right-of-way 
damages,  etc,  and  $11,343.42,  actually  paid  on  account  there- 
of, leaves  a  balance  of  $371,615.51,  which  the  railway  company 
claims  should  be  treated  as  construction  cost  and  added  to  the 
capital  of  the  company. 

Section  57  of  the  Public  Service  Commission  Law  provides 
that  ^^the  Commission  shall  have  no  power  to  authorize  the  cap- 
italization of  any  franchise  to  be  a  corporation  or  to  authorize 
the  capitalization  of  any  franchise  or  the  right  to  own,  operate, 
or  enjoy  any  franchise  whatsoever  in  excess  of  the  amount  (ex- 
clusive of  any  tax  or  annual  charge)  actually  paid  to  the  state 
or  to  a  political  subdivision  thereof  as  the  consideration  for  the 
grant  of  such  franchise  or  right,"  and  counsel  for  the  Commis- 
sion contends  that  we  cannot  allow  the  expenditures  in  the  de- 
fense and  settlement  of  the  Interstate  suit  to  be  capitalized  since, 
as  cOimsel  claims,  the  principal  basis  for  the  judgment  in  that 
case  was  the  seizure  and  appropriation  of  the  franchise  rights 
of  the  Interstate  company. 

If  the  principal  basis  for  the  judgment  in  favor  of  the  Inter- 
state company  were  the  seizure  and  appropriation  by  the  rail- 
way company  of  the  franchise  rights  of  the  Interstate  company, 
as  granted  by  the  state,  counties,  and  municipalities,  then  we 
might  hold  that  the  expenditures  in  the  defense  and  settlement 
of  that  case  could  not  be  capitalized,  but  it  is  clear  from  the  ab- 
stract of  the  record  filed  in  the  supreme  court  in  that  case  and 
oflFered  in  evidence  herein,  that  the  principal  basis  of  the  ver- 
dict and  judgment  in  favor  of  the  Interstate  company,  was  the 
seizure  and  appropriation  by  the  railway  company  of  a  valuable 
route  which  the  Interstate  company  had  previously  surveyed, 
located,  and  adopted  for  a  railroad  between  Kansas  Oity  and 
St  Joseph. 

It  is  true,  as  counsel  contends,  that  the  jury  was  told,  in  in' 
struction  No.  4  by  the  trial  courts  that  to  enable  them  to  find  f(»r 
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the  plaintiff,  it  was  not  necessary  for  them  to  find  that  the  plain- 
tiff had  acquired  from  landowners,  along  the  adopted  and  locat- 
ed route,  the  rights  of  way  over  the  lands  owned  by  them,  but 
this  does  not  show  that  the  principal  basis  of  the  recovery  was 
the  loss  of  franchise  rights.  The  jury  was  instructed  that  if 
they  found  that  the  plaintiff  had  caused  a  line  of  road  to  be 
surveyed  and  located,  and  that  by  resolution  of  its  Board  of 
Directors,  the  plaintiff  had  made  a  final  adoption  of  such  sur- 
veyed and  located  route  for  its  railroad,  and  that  the  defendants 
had  seized  and  appropriated  such  route,  then  the  plaintiff  was 
entitled  to  recover,  and  we  think  that  the  recovery  was  princi- 
pally based  upon  the  seizure  of  a  property  right  as  distinguished 
from  a  franchise  right.  That  the  verdict  and  judgment  in  favor 
of  the  Interstate  company  were  principally  based  upon  a  con- 
version of  its  surveyed  and  adopted  route  appears  from  the  rec- 
ord and  especially  from  instructions  No.  2,  No.  3,  No.  5,  No.  7, 
and  No.  11,  given  by  the  trial  court  to  the  jury  as  follows : 

"2.  The  court  instructs  the  jury  that  plaintiff  company  was 
incorporated  under  the  laws  of  the  state  of  Missouri,  and  ol> 
tained  from  the  state  a  charter  granting  it  the  right  and  power  to 
build  a  railroad  from  Kansas  City,  Jackson  county,  Missouri, 
through  the  counties  of  Clay,  Platte,  and  Buchanan,  and  other 
coimties  to  the  north  line  of  the  state  of  Missouri  and  that  such 
charter  and  the  powers  thereby  granted,  have  ever  since  been 
and  now  are  in  full  force  and  effect. 

"If  the  jury  believe  and  find  from  the  evidence  that  prior 
to  the  year  1911  the  plaintiff  caused  a  line  of  road  to  be  sur- 
veyed and  located  from  a  point  in  Clay  county,  Missouri,  oppo- 
site Kansas  City,  where  it  had  the  legal  right  to  make  connec- 
tions which  would  enable  it  to  run  into  Jackson  county,  Mis- 
souri, and  through  the  counties  of  Clay,  Platte,  and  Buchanan 
to  the  city  of  St.  Joseph,  and  by  resolution  of  its  board  of  direc- 
tors establishe4  and  constituted  said  line  as  the  first  division  of 
its  said  railroad,  and  contemplated  that  after  constructing  said 
first  division,  then  the  portion  of  said  road  north  of  St.  Joseph 
to  the  north  line  of  Missouri  should  be  constructed,  and  that,  by 
resolution  of  its  board  of  directors,  plaintiff  had,  prior  to  the 
year  1911,  made  a  final  adoption  of  such  surveyed  and  located 
route  for  its  first  division  from  Kansas  City  to  St.  Joseph  then 
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the  plaintiff  company  thereby  acquired  the  right  to  build  its  line 
of  raiboad  on  the  route  so  located  and  adopted,  and  such  right 
was  exclusive  as  against  all  persons  and  corporations  having  no- 
tice of  such  location  as  hereinafter  defined,  except  upon  such 
portions  thereof  as  may  have  been  comprised  of  public  high- 
ways ;  and  such  exclusive  right  existed  at  the  time  of  the  insti- 
tution of  this  suit,  unless  you  find  from  the  evidence  that  plain- 
tiff abandoned  its  intention  to  build  said  road,  and  as  to  what 
will  constitute  abandonment  you  will  be  hereinafter  instructed. 

"The  court  further  instructs  you  that  the  franchise  or  per- 
mission of  the  county  court  of  Buchanan  county  to  cross  over 
and  along  certain  portions  of  the  public  highways  of  said  county, 
as  read  in  evidence,  was  sufficient  under  the  law  to  give  to  plain- 
tiff the  right  to  build  a  railroad  over  and  along  said  highways 
of  said  county  designated  in  said  grant,  and  the  court  further 
instructs  you  that  under  the  franchise  or  permission  from  the 
city  of  Dearborn,  as  read  to  you  in  evidence,  to  said  plaintiff  to 
cross  over  and  along  Conmiercial  street  in  said  city,  was  suffi- 
cient under  the  law  to  give  to  the  plaintiff  the  right  to  build  a 
railroad  over  and  along  said  street. 

"The  court  further  instructs  you  that  the  franchises  or  per- 
missions granted  by  the  county  courts  of  Buchanan,  Platte,  and 
Clay  counties  to  Kansas  City  &  St.  Joseph  Electric  Railroad 
Company  (hereinafter  referred  to  as  the  McGeehan  line)  read 
to  you  in  evidence,  to  cross  over  and  along  the  public  highways 
of  Buchanan,  Platte,  and  Clay  counties,  were  sufficient  in  law 
to  give  said  McGeehan  line  the  right  .to  traverse  the  highways 
designated  in  such  grants,  and  the  court  further  instructs  yon 
that  if  you  believe  and  find  from  the  evidence  that  the  said  ^Ic- 
Geehan  line  did,  prior  to  the  year  1911,  assign  and  transfer  to 
Ae  plaintiff  company  (and  you  will  be  hereinafter  instructed 
what  facts  are  necessary  to  enable  you  to  find  whether  or  not  such 
grants  were  assigned  and  transferred)  the  rights  or  permissions 
granted  by  the  coimty  court  of  Buchanan,  Platte,  and  Clay  coun- 
ties, then  the  plaintiff  company  became  possessed  of  such  rights 
of  said  McGeehan  line. 

"The  court  further  instructs  you  that,  under  the  law,  it  was 

the  compulsory  duty  of  the  owners  of  what  have  been  referred 

to  in  evidence  as  the  Milwaukee  bridge  and  the  Winner  bridge 
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to  enter  into  contracts  with  any  railroad  company  providing  for 
the  use  of  such  bridges  by  sudi  raih*oad  company  in  crossing  the 
Missouri  river,  upon  fair  and  reasonable  terms. 

"The  court  further  instructs  you  that  under  the  ordinance  of 
Kansas  City,  read  to  you  in  evidence,  plaintiff  company  had  the 
right  for  the  purpose  of  entering  Kansas  City  upon  the  terms 
in  said  ordinance  set  forth,  and  that  under  the  ordinance  of  the 
city  of  St  Joseph  read  to  you  in  evidence,  the  plaintiff  com- 
pany had  the  right  to  use  the  tracks  of  the  St  Joseph  Railway, 
Light,  Heat  &  Power  Company,  upon  fair  and  reasonable  terms. 

"The  court  instructs  you  that  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff  company  located  and  adopted  a 
railway  route  frcan  Kansas  City  to  St  Joseph,  Missouri,  as  de- 
fined in  its  articles  of  association,  as  introduced  in  evidence, 
then  in  determining  the  question  as  to  whether  or  not  such  lo- 
cated and  adopted  route  constituted  a  continuous  route  for  itd 
railway  from  Kansas  City  to  St  Joseph,  Missouri,  you  are  re- 
quired to  take  into  consideration  the  lands  privately  owned  and 
covered  by  such  location  and  adoption ;  the  rights  vested  in  it  by 
the  franchise  from  the  county  court  of  Buchanan  county  for  the 
use  of  its  public  highways,  as  aforesaid;  the  right  to  use  and 
operate  the  Milwaukee  and  Winner  bridges,  as  aforesaid;  the 
right  to  use  the  tracks  of  the  Metropolitan  Street  Eailway  Com- 
pany in  Kansas  City,  as  aforesaid;  the  right  to  use  the  tracks 
of  the  St  Joseph  Railway,  Light,  Heat  &  Power  Company  in 
St  Joseph,  as  aforesaid;  the  right  to  use  and  operate  its  road 
along  and  over  Commercial  street  in  the  city  of  Dearborn,  as 
aforesaid;  the  rights  vested  in  the  McGeehan  line  by  the  fran- 
chises or  permissions  granted  by  the  county  courts  of  Buchanan, 
Platte,  and  Clay  counties,  as  aforesaid,  providing  you  can  find 
that  such  rights  of  the  McGeehan  line  were  assigned,  as  afore- 
said, to  the  plaintiff  company. 

"The  court  further  instructs  you  that  if  you  find  and  believe 
from  the  evidence,  up  to  and  including  the  year  1911,  plaintiff 
company  had  not  abandoned  its  intention  to  build  a  railroad  on 
the  route  claimed  to  have  been  located  and  adopted  by  it  from 
Kansas  City  to  St  Joseph,  and  if  you  further  believe  from  the 
evidence  that  the  defendants  did,  during  the  year  1911,  seize, 
appropriate,  and  convert  unto  themselves  any  portion  or  portion! 
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of  the  route  adopted  and  located  bj  the  plaintiff  company  (if  you 
find  it  to  have  been  located  and  adopted  as  foresaid)  then  your 
verdict  must  be  for  the  plaintiff. 

"3.  The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  tliat  the  defendants  seized,  appropriated,  and 
converted  such  portions  of  plaintiff's  located  and  adopted  route 
if  you  find  it  to  have  been  so  located  and  adopted  as  to  render 
impracticable  for  use  as  a  railroad  route  by  the  plaintiff  company 
the  portions  not  actually  seized,  appropriated,  and  converted, 
then  you  may  treat  the  seizure,  appropriation,  and  conversion 
of  such  portions  of  said  road  as  a  seizure,  appropriation,  and 
conversion  of  the  whole. 

"6.  The  court  instructs  the  jury  that  if  you  believe  and  find 
from  the  evidence  that  the  plaintiff  company  by  resolution  of  its 
board  of  directors  adopted  and  located  a  route  for  its  railroad 
from  Kansas  City  to  St  Joseph,  and  that  thereafter  the  Kansas 
City,  Clay  County  &  St  Joseph  Eailway  Company  adopted  and 
located  a  railroad  route  upon  the  route  or  portions  thereof  there- 
tofore adopted  by  the  plaintiff  company,  or  if  any  other  railroad 
corporation  adopted  and  located  a  railroad  route  upon  the  route, 
cr  portions  thereof,  theretofore  adopted  by  the  plaintiff  company, 
and  thereafter  assigned  and  transferred  the  same  to  the  Kansas 
City,  Clay  County  &  St  Joseph  Railway  Company,  then  the 
right  of  the  plaintiff  company  in  and  to  the  route  adopted  and 
located  by  it  and  to  all  portions  thereof  was  a  prior  and  superior 
right  to  any  right  or  claim  which  the  defendant  Kansas  City, 
Clay  County  &  St  Joseph  Railway  Company  may  have  obtained 
therein,  and  the  court  further  instructs  you  that  such  right  was 
an  exclusive  right  and  continued  exclusively  in  the  plaintiff  com- 
pany down  to  and  through  the  time  it  is  claimed  the  Kansas 
City,  Clay  County  &  St.  Joseph  Railway  Company  seized,  ap- 
propriated, and  converted  said  adopted  and  located  route,  or 
parts  thereof,  unless  you  find  from  the  evidence  that  the  plain- 
tiff company  had  at  that  time  abandoned  such  adopted  and  lo- 
cated route. 

,  *'7.  The  court  instructs  the  jury  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff  company  filed  maps  and  profiles 
with  the  clerks  of  the  county  courts  showing  the  actual  survey 
location  and  the  distance  of  the  roadbed  through  the  Congres- 
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sional  sections,  and  the  several  counties  through  which  it  claims 
to  have  surveyed,  adopted,  and  located  its  route,  such  filing  gave 
notice  to  the  defendants  of  such  adoption  and  lociition,  and  ii 
jou  believe  from  the  evidence  that  some  portions  of  said  route 
were  not  perfectly  and  accurately  described  in  some  respects,  still 
if  you  believe  from  the  evidence  that  as  to  such  portions  the  said 
Townsend  had  actual  knowledge  at  the  time  it  is  alleged  such 
route  was  seized,  of  the  intended  location  and  adoption  of  such 
route,  and  that  a  conspiracy  (as  elsewhere  defined  in  these  in- 
stnictions)  existed  to  seize,  appropriate,  and  convert  such  route, 
then  the  defendants  had  notice  of  the  actual  location  and  adop- 
tion of  said  route  as  intended  by  the  plaintiff  company. 

"11.  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  you  will  find  for  it  in  such  sum  as  you  may  believe  and 
find  from  the  evidence  was  the  value  of  the  located  and  adopted 
line  of  the  plaintiff;  if  you  find  it  to  have  located  and  adopted 
for  a  railroad  route  in  the  year  1911  at  the  time  of  the  seizure 
and  appropriation  of  same  by  the  defendants  as  claimed  by  plain- 
tiff and  in  arxiving  at  an  estimate  of  the  value  of  said  located 
and  adopted  line  you  may  take  into  consideration  the  surveys, 
maps,  and  profiles  of  plaintiff,  if  any,  as  sho\vn  by  the  evidence ; 
the  grading  of  portions  of  said  located  and  adopted  line  done  by 
the  plaintiff,  if  any,  as  shown  by  the  evidence ;  the  grading  done 
by  the  Kansas  City  &  St.  Joseph  Electric  Eailroad  Company  on 
the  located  and  adopted  line  of  the  plaintiff  company,  if  any,  as 
shown  by  the  evidence,  provided  you  find  that  said  Kansas  City 
&  St.  Joseph  Eailroad  Company  assigned  and  transferred  their 
rights  to  plaintiff  under  the  instructions  of  the  court  heretofore 
given  you ;  the  width  and  length  of  plaintiff's  said  line  between 
Kansas  City  and  St.  Joseph  as  shown  by  the  evidence;  the  ex- 
pense to  the  plaintiff  to  acquire  from  the  landowners  through 
which  said  line  passed  rights  of  way  over  said  lands  as  shown 
by  the  evidence ;  the  cost  of  construction  and  completion  of  plain- 
tiff's road,  as  shown  by  the  evidence  to  be  necessary  to  expend  to 
construct  and  complete;  the  franchises  for  passing  over  and 
along  public  highways  granted  by  the  various  counties  and  by 
the  city  of  Dearborn,  if  any,  as  shown  by  the  evidence ;  the  rights 
and  privileges  to  pass  over  the  Missouri  River  bridges  as  shown 
by  the  evidence,  and  concerning  which  you  have  been  instructed ; 
P^U.R.1920B. 
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the  right  to  use  the  tracks  of  the  Metropolitan  Street  Railway 
Company  in  Kansas  City,  as  shown  by  the  evidence ;  the  right  to 
use  the  tracks  of  the  St.  Joseph  Railway,  Light,  Heat  &  Power 
Company  in  St.  Joseph,  as  shown  by  the  evidence,  the  length  of 
the  line  between  Kansas  City  and  St  Joseph,  and  the  matter  of 
time  in  transportation  of  freight  and  passengers  between  said 
points,  as  shown  by  the  evidence;  the  population  along  the  line 
of  and  at  the  termini  of  said  road,  as  shown  by  the  evidence; 
the  length  of  competing  lines  between-  said  terminal  points  as 
shoMm  by  the  evidence;  together  with  all  the  other  facts  and 
circumstances  detailed  in  evidence,  not  to  exceed  the  sum  of 
$1,500,000.'^ 

It  is  true,  as  counsel  for  the  Commission  contends,  that  the 
jury  was  told  in  the  above  instructions  that  the  franchises  grant- 
ed by  the  counties  of  Buchanan,  Platte,  and  Clay  and  the  city 
of  Dearborn,  were  sufficient  to  authorize  the  company  to  use  the 
public  highways ;  that  it  was  the  compulsory  duty  of  the  owners 
of  the  Milwaukee  and  Winner  bridges  to  permit  the  use  of  such 
bridges  in  crossing  the  Missouri  river ;  that  under  the  ordinances 
of  Kansas  City  and  St.  Joseph  the  plaintiff  company  had  the 
right  to  use  the  street  railway  tracks  therein  for  the  purpose  of 
entering  such  cities;  and  that  such  franchise  rights,  as  well  as 
lands  privately  owned,  should  be  taken  into  consideration  in  de- 
termining whether  the  company  had  a  continuous  route  from 
Kansas  City  to  St.  Joseph,  but  these  franchise  rights  were  to  be 
considered  as  proof  of  the  fact  that  the  company  had  a  connected 
and  continuous  route  from  Kansas  City  to  St.  Joseph,  rather 
than  as  constituting  the  basis  of  recovery. 

The  reason  underlying  the  statute  forbidding  the  capitaliza- 
tion q£  franchises  is  that  that  which  is  given  freely  by  the  public 
should  not  be  the  subject  of  capitalization  as  against  the  public. 
When  a  city  grants  to  a  street  railway  company  the  right  to 
construct  a  railroad  over  defined  streets,  such  a  route  is  part  of 
the  franchise  and  may  not  be  the  subject  of  capitalization, 
created  as  it  was  by  gratuitous  action  on  the  part  of  the  public, 
but  the  railroad  company  pioneering  through  the  country  is  in  a 
different  situation.  The  Interstate  company  was  simply  em- 
powered by  its  charter  to  construct  a  railroad  from  Kansas  City 
to  St.  Joseph  without  designation  of  any  particular  route  and 
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had  to  seek  out  and  locate  its  own  route,  and  such  route  did  not 
come  from  its  charter  or  franchise  privileges  but  as  the  result  of 
the  intelligence,  activities,  and  expenditures  of  the  Interstate 
company  and  its  representatives.  The  route,  thus  located  and 
adopted,  secured  to  the  Interstate  company  the  exclusive  right  to 
construct  a  railroad  over  that  particular  route  as  against  any  oth- 
er railroad  corporation  regardless  of  whether  or  not  it  had  se- 
cured the  rights  of  the  landowners,  and  it  was  a  valuable  prop- 
erty right  for  the  seizure  of  which  the  Interstate  company  was 
awarded  a  judgment  for  $1,500,000. 

A  railroad  company  is  empowered  by  its  charter  or  franchise 
to  exercise  the  power  of  eminent  domain,  and  in  the  exercise  of 
this  power,  it  may  be  said,  there  are  two  steps:  (1)  To  locate 
and  adopt  a  route;  and  (2),  to  secure  from  the  landowners  their 
private  rights  in  the  right  of  way,  by  purchase  or  cond«nnation, 
either  of  which  requires  compensation.  It  must  be  conceded  that 
the  property  rights  secured  by  the  second  step  may  be  capitalized, 
and  we  think  the  same  must  be  equally  true  of  the  property  right 
secured  by  the  first  step. 

The  record  in  the  Interstate  suit  shows,  and  the  trial  court 
and  jury  foxmd,  that  the  Interstate  company  had  lawfully  sur- 
veyed, adopted,  and  filed  maps  of  tho  route  as  provided  by  the 
statute  of  this  state  (§§  3049  and  3074,  R.  S.  1909)  and  we 
think  that  the  railway  company  is  as  much  entitled  to  capitalize 
an  expenditure  made  in  the  acquisition  of  that  route  as  in  the 
acquisition  of  the  private  rights  of  the  owners  of  the  lands  tra- 
versed by  the  route.  33  Cyc.  p.  Ill ;  Chesapeake  &  O.  R.  Co. 
V.  Deepwater  R  Co.  57  W.  Va.  641,  50  S.  E.  890;  Titusville 
&  P.  C.  R.  Co.  V.  Warren  &  V.  R.  Co.  12  PhiL  642;  Williams- 
port  &  N.  B.  R.  Co.  V.  Philadelphia  &  E.  R,  Co.  141  Pa.  407, 
21  Atl.  645;  Cumberland  R.  Co.  v.  Pine  Mountain  R.  Co.  96 
S.  W.  199 ;  Pittsburg  &  C.  R  Co.  v.  Pittsburg  C.  &  S.  R.  Co.  169 
Pa.  331,  28  Atl.  155 ;  Kanawha  G.  J.  &  E.  R  Co.  v.  Glen  Jean 
L.  L.  &  D.  W.  R  Co.  45  W.  Va.  119,  30  S.  E.  86;  Wagner  v. 
Pennsylvania  S.  V.  R  Co.  154  Pa.  475,  25  Atl.  1082;  Atlantic, 
K.  &  K  R  Co.  V.  Southern  R  Co.  158  Fed.  122;  Kansas  City 
&  S.  E.  R  Co.  V.  Kansas  City  &  S.  W.  R  Ca  129  Mo.  62,  81 
S.  W.  451.    In  33  Cyc,  p.  Ill,  supra,  it  is  said : 

''The  location  of  a  railroad  consists  in  the  selection  and  adop- 

P.U.R.1920B. 


Digitized  by 


Google 


RE  KANSAS  CITY,  CLAY  COUNTY  &  ST.  J.  R.  CO.  63 

tion  of  the  particular  line  or  route  upon  which  it  is  to  be  con- 
structed. A  mere  survey  is  not  a  location,  but  to  constitute  a 
valid  location  there  must  be  an  adoption  of  a  particular  line  or 
survey  by  the  company  itself;  and  until  it  has  done  so  it  has  no 
right  to  condemn  lands,  nor  has  the  landowner  any  right  to  re- 
cover damages  as  for  a  taking  of  his  lands.  There  is,  however, 
a  valid  location  whenever  the  railroad  company  has  adopted  a 
particular  line  or  survey,  and  filed  a  map  or  profile  thereof  if  the 
statute  so  requires,  although  actual  construction  is  not  begun 
vmtil  years  afterward;  which  location  invests  the  railroad  com- 
pany with  title  as  against  third  persons  or  rival  companies.  As 
against  the  landowner  such  location  invests  the  railroad  com^ 
pany  with  an  inchoate  title  which  constitutes  an  incumbrance 
upon  the  title  of  the  landowner,  and  gives  the  company  the 
right  to  proceed  to  condemn  the  lands,  and  the  landowner  a  right 
to  recover  damages,  although  its  title  as  against  the  landowner 
is  not  complete  until  compensation  has  been  made  or  secured." 

In  Chesapeake  &  O.  R.  Co.  v.  Deepwater  R.  Co.  supra,  it  is 
held  (syllabi) : 

"As  between  rival  raiboad  companies  claiming  the  same  loca- 
tion, priority  of  location  in  point  of  time  gives  superiority  of 
right  to  the  use  of  the  land  covered  by  the  location  for  railroad 
purposes. 

'^Location  of  a  railroad,  within  the  legal  definition  of  the 
terms,  is  a  proceeding  in  the  exercise  of  the  power  of  eminent 
domain,  amounting  to  an  appropriation  of  the  particular  place 
selected  for  the  site  of  the  road,  as  against  all  persons  except  the 
owner  of  the  land,  and  a  person  who  may  have  perfected  a  prior 
location  thereon;  and  as  to  the  landowner,  it  gives  a  right  to 
acquire  his  title  by  purchase,  or  the  further  exercise  of  the  power 
of  eminent  domain,  paramount  to  that  of  a  company  claiming 
under  a  subsequent  location.'^ 

The  expenditures  come  within  one  or  more  of  the  classes  of 
accounts  prescribed  by  the  Interstate  Commerce  Commission 
for  plant  or  capital  expenditures  and  would  doubtless  be  capital- 
ized by  that  Commission.  Under  the  subheading  "Land  for 
transportation  purposes"  in  its  classification  of  investment  in 
road  and  equipment  of  steam  roads,  we  find  the  items  "Deferred 
payments  for  right  of  way"  and  "Judgments  and  decreased  costs 
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to  clear  or  defend  titles;"  and  under  the  subheading  "Engineer- 
ing and  Superintendence"  in  its  uniform  system  of  accounts  for 
electric  (or  interurban)  railways,  we  find  this  statement:  "This 
account  shall  include  expenditures  for  services  and  expenses  of 
engineers,  draftsmen,  and  superintendents  employed  on  pre- 
liminary and  construction  work,  or  in  making  additions  and  bet- 
terments to  the  accounting  carrier^s  road ;  also  expenses  incident 
to  engineering  and  superintendence  not  assignable  to  other  ac- 
counts." 

And  under  subheading  'TRight  of  Way"  we  find  this  state- 
ment: "This  account  shall  include  the  cost  of  land  acquired  for 
roadway;  expenses  of  appraisals  or  juries.  Commissioners,  or 
arbitrators  in  condemnation  cases;  cost  of  removal  of  buildings 
(if  upon  right  of  way,  and  not  included  in  property  purchased) 
commissions  paid  outside  parties  for  purchase  of  properties  for 
these  purposes ;  costs  of  plats,  abstracts,  notarial  fees,  recording 
deeds,  etc. ;  payments  for  abutting  damages  and  legal  services  in 
suits  connected  therewith;  assessments  levied  by  public  authori- 
ties or  amounts  payable  for  the  construction  or  the  improvement 
of  roads,  streets,  sidewalks,  curbs,  gutters,  sewers,  ditches,  etc., 
(except  paving)." 

It  is  established  by  the  above  and  many  other  authorities  that 
a  railroad  company,  when  it  has  located  and  adopted  a  route, 
though  it  has  acquired  no  right  of  way  from  the  landowners, 
acquires  a  valuable  property  right  which  may  not  be  appropri- 
ated by  another  company,  and  which,  we  think,  should  be  capital- 
ized as  other  property  at  its  fair  present  value. 

[2]  With  reference  to  the  value  of  the  route,  the  record  shows 
that  it  was  surveyed  and  located  at  a  large  expenditure  of  money 
and  labor  on  the  part  of  the  Interstate  company,  and  that  it  was 
the  only  commercially  feasible  route  for  an  interurban  road  be- 
tween Kansas  City  and  St.  Joseph ;  that  at  the  end  of  the  trial 
lasting  over  eight  weeks,  a  jury  assessed  the  damages  for  the 
conversion  of  the  route  at  the  sum  of  $1,500,000  aiid  an  able 
trial  judge,  who  heard  the  evidence,  approved  the  verdict,  and 
that  Aereafter,  while  the  case  was  pending  on  appeal  in  the  su- 
preme court,  it  was  compromised  and  settled  by  able  counsel  for 
the  railway  company  by  the  payment  of  $260,000  in  cash  and  a 
contingent  agreement  to  give  certain  stock  in  the  holding  com- 
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pan;  as  above  stated.  This  settlement  was  made  in  good  faith, 
its  wisdom  cannot  be  questioned,  and  we  think  that  it  is  not  only 
fair  but  our  duty  to  permit  the  capitalization  of  the  amount  ex- 
pended in  the  defense  and  settlement  of  the  case. 

(2)  Expenditures  for  Betterments  from  January  1,  19H  to 
July  81,  1917. 

[3]  Expenditures  made  by  the  railway  company  from  Jan- 
uary 1, 1914  to  July  31,  1917,  out  of  earnings,  for  additions  and 
betterments  in  the  total  sum  of  $125,288.91,  are  clearly  a  proper, 
capital  charge.  These  expenditures  were  made  for  new  track, 
additional  ballast,  depots,  cars,  etc.  The  testimony  of  the  chief 
engineer  for  the  Commission  fully  8uppor43  the  claim  of  the 
railway  company  as  to  the  correctness  of  these  items  and  counsel 
for  the  Commission  also  concedes  the  same.  This  item  will  there- 
fore be  allowed. 

(3)  Additional  Allowance  for  Interest  during  Construction. 
[4,  6]  At  the  time  this  case  was  originally  presented  to  the 

Commission,  the  railway  company  sought  an  allowance  of  $315,' 
480.72  to  cover  interest  and  commissions  during  construction, 
and  the  Commission  allowed  $217,452.14.  The  additional 
amount  now  claimed — $98,028.58 — is  the  diiFerence  between 
these  two  items.  Included  in  the  sum  of  $315,480.72  is  an  item 
of  $70,200  which  was  a  2  per  cent  commission  paid  on  moneys 
used  in  construction  in  accordance  with  the  syndicate  agi-eement. 
The  following  findings  appear  from  our  fonner  report,  in  Re 
Kansas  City,  C.  C.  &  St.  J.  R.  Co.  2  Mo.  P.  S.  C.  (1.  c.)  56 : 

**The  railway  company  had  entered  into  a  contract  with  the 
Wyandotte  Construction  Company  under  the  terms  of  which 
the  latter  built  and  equipped  the  railroad.  .  .  •  The  con- 
tract between  the  railway  company  and  construction  company 
provides,  among  other  things,  that  the  consideration  to  be  paid 
the  construction  company  for  the  completed  work  by  the  railway 
company  should  be  $3,000,000  of  the  railway  company's  first 
mortgage  6  per  cent  bonds,  and  $3,000,000  of  its  common 
stock,  being  all  of  the  stock  to  be  issued  at  that  time.  An  addi- 
tional issue  of  common  stodc  in  the  amount  of  $1,000,000  was 
thereafter  made  imder  the  provisions  of  a  supplemental  contract. 
The  construction  company  thereupon  entered  into  a  contract 
with  the  firm  of  Tucker,  Anthony  &  Company,  of  Boston,  Massa- 
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chusetts,  and  the  National  City  Bank  of  New  York  (herein  called 
bankers),  by  the  terms  of  which  the  construction  company  in 
consideration  of  the  agreement  of  the  bankers  to  furnish  the 
funds  for  the  building  and  equipping  of  the  railroad  as  needed, 
assigned  and  delivered  to  the  bankers  the  said  $3,000,000  of 
bonds  and  agreed  to  transfer  all  of  its  said  common  stock,  fully 
paid,  to  a  corporation  to  be  organized  by  the  bankers  under  the 
laws  of  the  state  of  Maine,  and  of  the  same  corporate  name  as  the 
railway  company.  The  Maine  company  was  organized,  and.  in 
the  plan  of  financing  adopted,  performed  and  is  performing  the 
functions  of  a  holding  company.  It  issued  $1,200,000  of  7  per 
cent  noncumulative  preferred  stock,  afterwards  increased  by  an 
additional  issue  of  $350,000,  making  a  total  of  $1,550,000.  It 
also  issued  $4,000,000  of  common  stock,  the  par  value  of  the 
shares  of  both  prefeiTed  and  common  being  $100.  A  syndicate 
was  formed  by  the  bankers  for  the  purpose  of  negotiating  the 
sale  of  the  bonds  of  the  railway  company  and  the  preferred  and 
common  stock  of  the  Maine  company,  all  of  which  was  held  or 
under  the  control  of  the  bankers.  The  parties  to  the  syndicate 
contract  were  the  bankers  and  the  subscribers  for  the  purchase 
of  the  said  bonds  and  stock.  These  securities  were  sold  to  the 
subscribers  in  blocks,  each  block  consisting  of  one  bond,  par  value 
$1,000,  four  shares  of  preferred  stock,  par  value  $400,  and  ten 
shares  of  common  stock  par  value  $1,000 — total  $2,400.  In  ac- 
cordance with  the  syndicate  contract,  the  amount  received  for 
each  block  was  $1,170,  being  $850  or  86  cents  an  the  dollar  for 
the  bond,  $320  or  80  cents  on  the  dollar  far  the  preferred  stock. 
The  later  issue  of  $350,000  of  preferred  stock  by  the  Maine 
company  was  disposed  of  at  74  cents  on  the  dollar.  The  com- 
mon stock  was  thrown  in  as  a  bonus  and  no  money  value  was 
placed  thereon.  Of  the  $4,000,000  of  common  stock  of  the 
Maine  company,  $3,000,000  went  to  the  subscribers  for  blocks 
of  stock  and  bonds  sold  as  above,  and  $1,000,000  was  divided 
equally  between  the  bankers  and  the  construction  company. 

"It  was  provided  in  the  sjTidicate  agreement  that  the  sub- 
scribers for  said  bonds  and  stock  should  pay  for  the  same  in  in- 
stalments as  called  for  by  the  syndicate  managers,  and  that  upon 
final  settlement  the  subscriber  should  be  entitled  to  6  per  cent 
interest  on  the  sums  advanced,  together  with  2  per  cent  com- 
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misaion.  The  2  per  -cent  commission  was  to  be  paid  to  the  sub- 
scriber,  regardless  of  the  time  intervening  between  the  payment 
of  the  call  and  the  final  settlement  upon  completion  of  the  road. 
The  funds  used  in  the  construction  of  the  road  were  the  proceeds 
of  the  sales  of  bonds  and  stock  and  were  turned  over  to  the  con- 
struction company  as  needed  by  it  in  the  progress  of  the  work. 
The  period  of  construction  upon  which  interest  and  commissions 
on  the  sums  thus  advanced  to  the  construction  company  is  com- 
puted in  the  inventory  and  report  of  the  railway  company,  is  two 
years,  being  from  July,  1911  to  July,  1913. 

"It  is  well  recognized  that  the  amount  of  money  expended  in 
the  construction  of  a  plant  of  the  magnitude  of  that  under  con- 
sideration is  not  to  be  considered  as  in  use  from  the  beginning  of 
the  work,  but  that  it  is  called  for  as  needed,  and  the  usual  rule 
is  to  allow  interest  on  the  total  sum  for  one-half  of  the  full  time 
of  construction — in  this  case  one-half  of  two  years.  Applying 
this  rule  to  the  item  in  question,  it  will  be  seai  that  the  sum 
charged  as  interest  and  commissions  on  moneys  used  in  construc- 
tion amounts  to  about  8.7  per  cent.  The  interest  generally  al- 
lowed in  such  case  is  6  per  cent.  It  is  sho^vn  by  the  testimony 
that  the  item  of  6  per  cent  interest  and  2  per  cent  commission 
was  paid  in  accordance  with  the  terms  of  the  syndicate  contract. 
However,  tbe  Maine  company,  whose  stock  was  thus  sold  to  the 
subscribers,  is  a  mere  fiction,  organized  as  a  convenience  in  pro- 
moting the  enterprise.  It  owned  all  the  stock  of  the  railway 
company  and  the  subscribers  of  the  syndicate  owned  its  stock, 
so  that  the  subscribers  were  in  reality  the  owners  of  the  stock  of 
the  railway  company. 

^'TJnder  the  law  of  this  state,  stock  or  bonds  of  a  corporation 
can  be  issued  'only  for  money  paid,  labor  done,  or  money  or 
property  actually  received.'  The  railway  company  issued  $4,- 
000,000  of  stock,  recited  in  its  contract  to  be  fully  paid,  and  as 
decided  by  the  supreme  court  of  this  state,  it  was  the  duty  of  the 
holders  of  this  stock  to  pay  in  cash,  or  its  equivalent  in  labor  or 
property,  the  par  value  thereof,  which,  leaving  out  of  considera- 
tion the  $3,000,000  of  first  mortgage  bonds,  was  in  excess  of  the 
total  cost  of  building  the  road. 

*Tji  view  of  the  foregoing  facts,  we  do  not  think  the  railway 
company  is  entitled  to  capitalize  against  the  public  the  2  per  cent 
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commissions^  but  that  it  should  be  allowed,  in  accordance  with 
the  general  mle,  6  per  cent  interest  on  the  total  amount  expended 
in  construction  and  no  more.  .  .  •  Computing  interest  up- 
on the  amount  thus  used  in  construction  and  disallowing  the  2 
per  cent  commissions,  we  find  that  interest  during  construction 
should  be  allowed  in  the  sum  of  $217,462.14,  instead  of  $315,- 
480.72  included  in  the  inventory  and  report  of  the  railway  com- 
pany as  interest  and  commissions.  In  view  of  the  fact  that  the 
railway  had  been  in  operation  for  a  substantial  part  of  the  twt)- 
year  period  of  construction  thus  assumed,  it  should  be  observed 
that  the  general  rule  as  to  allowance  of  interest  is  very  liberally 
construed  in  favor  of  the  company.'' 

Further  explanation  of  the  interest  and  commissions  paid  to 
such  subscribers  for  the  stock  and  bonds  is  made  in  an  affidavit 
of  P.  L.  Saltonstall,  president  of  the  railway  company,  filed  in 
support  of  the  application  for  injunction,  in  the  case  of  Kansas 
City  C.  C.  &  St.  J.  R.  Co.  v.  Barker,  242  Fed.  310,  P.U.R. 
1917F,  456,  as  follows: 

"It  was  impossible  to  secure  the  money  necessary  to  construct 
the  road  by  resorting  to  the  usual  channels  such  as  banks  and 
trust  companies  for  an  institution  would  not  lend  money  on  an 
undertaking  which  had  no  assets  beyond  the  preliminary  data 
such  as  surveys,  contracts,  etc.  It  was,  therefore,  necessary  to 
secure  the  money  from  the  subscribers  who  had  agreed  to  pur- 
chase the  bonds  and  the  stocks  as  above  stated.  As  one  of  the 
inducements  to  such  subscribers  to  advance  such  money  it  was 
necessary  to  pay  them  a  commission  of  2  per  cent  upon  the 
money  so  advanced  and  interest  at  the  rate  of  5  per  cent  per  an- 
num during  the  construction  period,  said  2  per  cent  being  paid 
to  cover  the  risk  which  the  subscribers  assumed  in  advancing  the 
money  to  a  project  which  at  the  time  existed  only  on  paper. 

"The  total  amount  required  for  the  construction  of  the  road 
was  not  called  for  at  one  time,  but  was  paid  in  at  different  times 
as  and  when  the  money  was  required  for  construction  of  the 
road  and  the  subscribers  received  6  per  cent  interest  only  from 
the  date  of  their  respective  payments.  The  arrangement  with 
the  subscribers  was  usual  and  customary  in  undertakings  of  this 
character  and  had  been  the  practice  for  many  years ;  as  far  back 
as  1900  my  firm  entered  into  the  same  arrangoraeut  regarding 
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money  for  new  enterprises  and  paid  at  that  time  6  per  cent  in- 
terest for  money,  while  in  use,  and  a  2  per  cent  commission.  I 
consider  that  this  was  at  that  time  an  arrangement  particularly 
favorable  to  the  undertaking  for  the  reason  that  the  money  mar- 
ket had  been  in  a  disturbed  condition  since  the  panic  of  1907, 
from  which  date  the  rate  of  money  had  on  the  whole  been  high 
while  during  this  period  the  price  of  good  securities  had  been 
low,  making  it  possible  for  an  investor  to  secure  a  higher  return 
on  his  money. 

"I  know  that  this  rate  of  return  for  the  money  so  advanced 
was  oustomary  and  usual  and  was  paid  generally  by  bankers  en- 
gaged in  the  construction  of  new  public  utility  enterprises.  I 
refer  to  such  houses  as  Messrs.  Stone  and  Webster  of  Boston, 
R  B.  Bonbri^t  &  Company  of  New  York,  E.  W.  Clarke  & 
Company  of  Philadelphia,  Sanderson  and  Porter  of  New  York 
and  others.  I  know  that  money  for  such  enterprises  at  the  time 
this  road  was  built  could  not  have  been  secured  on  better  terms. 

'T  wish  to  emphasize  the  difficulty  of  securing  funds  at  that 
time  for  constructicm  enterprises,  by  stating  that  this  road  was 
the  only  high  speed  interurban  road  financed  and  constructed 
from  the  1907  panic  to  that  date." 

The  testimony  of  Mr.  Saltonstall  before  the  Commission,  in 
the  original  hearing  was  also  as  follows: 

'^Interest  was  paid  at  the  rate  of  6  per  cent  during  the  actual 
time  the  money  was  in  use  for  plant  under  construction.  The 
interest  received  on  all  money  whether  deposited  at  the  Equi- 
table Trust  Company  and  at  local  Kansas  City  banks  was  cred- 
ited to  the  interest  account." 

It  appears  that  the  payment  of  the  aggregate  sum  of  $315,- 
480.72,  consisting  of  interest,  $245,280.72  and  commissions, 
$70,200.00,  was  actually  made  to  the  subscribers  of  the  stock 
and  bonds  on  the  money  used  in  the  construction  of  the  road  and 
we  think  that  the  amount  of  the  interest  actually  paid  in  the 
sum  of  $245,280.72  should  be  capitalized  as  interest  paid  during 
construction,  but  that  the  commissions  paid  should  be  treated  as 
in  the  nature  of  brokerage  or  bond  discount  and  not  capitalized. 

It  is  true  that  "the  usual  rule"  as  stated  by  the  Commission 
in  its  former  report,  supra,  is  to  allow  6  per  cent  interest  on  the 
total  sum  for  (»ie4ialf  of  the  full  time  of  construction^  but  it 
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will  be  found  that  this  formula  is  applied  generally  where  the 
time  consumed  and  the  interest  paid  during  construction  must 
be  estimated,  and  is  not  necessarily  applied  when  the  actual 
amount  of  interest  paid  during  construction  is  definitely  known 
as  in  this  case.  In  this  case,  vouchers  were  submitted  showing 
the  actual  payment  of  interest  in  the  sum  of  $245,280.72  on  the 
money  advanced  to  construct  the  road,  and  we  feel  that  no  part 
of  this  interest  payment  can  be  rejected. 

Interest  during  construction  is  the  rate  allowed  on  the  money 
used  in  the  construction  of  the  plant  during  the  time  intervening 
l)etween  the  outlay  and  the  completion  of  the  plant,  and  a  fair 
rate  of  interest  should  be  allowed  during  conatruction  according 
to  the  facts  of  each  particular  case.  The  Ccmimission,  basing  its 
former  report  on  an  estimate,  allowed  $217,452.14  on  accoimt 
of  this  item  and  we  will  allow  the  remainder  of  the  interest  pay- 
ment to  be  capitalized  in  the  sum  of  $27,828.58  on  the  further 
showing  made.  Such  part  of  the  $70,200  as  was  paid  as  com- 
missions on  the  bond  subscriptions  should  be  amortized  as  bond 
discount.     In  Whitten  on  Valuation,  Vol.  1,  p.  269,  it  is  said : 

"The  uniform  systems  of  accounts  adopted  by  the  Xew  York 
Public  Service  Commissions  require  that  all  discounts  and  com- 
missions and  all  expense  connected  with  the  sale  of  bonds  shall 
be  charged  to  a  suspense  account  and  not  to  capital,  and  shall  be 
amortized  during  the  tenn  of  the  bonds.  The  rule  of  the  Inter- 
state Commerce  Commission  for  steam  roads  allows  a  fair  brok- 
erage commission  to  pay  'for  services  rendered  in  the  sale  of 
bonds,'  but  not  ordinary  discount,  to  be  charged  to  capital.  But 
the  more  recent  rule  of  the  Interstate  Commerce  Commission 
in  relation  to  accounts  of  electric  railways  forbids  the  charging 
of  either  discounts  or  commissions  to  construction." 

(4)  Additional  Allowance  for  Working  Capital. 

At  the  original  hearing  $30,000  was  asked  to  cover  working 
capital;  and  this  amount  was  allowed  by  the  Commission  in  its 
former  report,  supra^  It  appears  from  the  testimony,  however, 
of  the  Commission's  chief  engineer  and  the  railway  company's 
auditor  at  the  subsequent  hearing  that  the  allowance  for  work- 
ing capital  should  be  $125,731.13,  or  $95,731.13  in  excess  of  the 
former  allowance. 

These  witnesses  based  their  estimate  on  the  average  monthly 
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differences  between  current  assets  and  current  liabilities,  plus 
stores  and  supplies,  plus  cash  on  hand  and  cash  in  the  bank. 
Certain  special  cash  deposits  were  not  considered,  as  they  were 
set  up  to  cover  expenses  not  normally  incurred.  The  amcmnt 
thus  shown  was  an  average  for  eighteen  months,  being  the  first 
nine  months  ai  1916  and  1917,  and  such  monthly  average  was 
$125,731.lS.  ,  This  method  of  ascertaining  the  adequate  amount 
of  working  capital  is  commonly  used  by  valuation  engineers  and 
authorities.  In  the  case  of  State  Journal  Printing  Co.  v.  Madi- 
son Gas  &  E.  Co.  4  Wis.  R.  C.  (L  c)  551,  it  was  held: 

^That  stocks  and  supplies  and  cash  in  sufficient  amounts  to 
insure  economical  and  sa£e  operation  of  the  plant  are  proper 
items  to  be  included  in  the  working  capital^  is  clear.  This,  in  a 
sense,  might  also  be  true  of  bills  receivable,  except  in  such  cafics 
where  they  are  offset  by  bills  payable." 

And  in  the  Eeport  of  the  Special  Committee  to  formulate  prin- 
ciples and  methods  for  the  valuation  of  railroad  property  and 
other  public  utilities,  Proc.  Am.  Society  of  Civil  Engineers, 
Vol.  42,  1^0.  10,  p.  1751,  it  was  said: 

"It  is  customai-y  to  include  under  forking  capital'  the  amount 
of  cash,  material,  and  supplies  provided  for  use  in  the  plant,  but 
not  yet  forming  a  part  of  it,  and  other  current  assets  which  are 
essential  for  the  proper  maintenance  and  administration  of  a 
property.  There  should  be  included  in  a  valuation  an  amount 
of  working  capital  sufficiently  large,  not  only  to  meet  the  usual 
requirements,  but  to  provide  for  emergencies. '^ 

While  the  Commission  was  fully  warranted  in  fixing  the  al- 
lowance for  working  capital  at  $30,000  upon  the  application  and 
evidence  before  it  at  the  time  of  the  former  report,  actual  ex- 
perience has  since  demonstrated  that  an  additional  allowance 
should  be  made  in  the  sum  of  $95,781.13,  and  we  will  make  the 
allowance  accordingly. 

(5)  Additional  Allowance  for  Bight  of  Way. 

[6]   The  right  of  way  of  the  railway  company  excepting  a 
small  portion,  the  cost  of  which  is  included  in  the  above  allow- 
ance of  $125,288.91  for  additions  and  betterments,  was  acquired 
as  follows : 
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Acres. 

Cost 

Cost 
per  Acre. 

Donated    

61.73 

478.61 
108.99 

Secured     through     negotiation     and 
purchase .••• 

$132,843.43 
69,642.05 

$277.56 

Secured  through  condemnation 

639.00 

639.33 

$202,485.48 

$344.60 

The  Commission  is  now  asked  to  value  all  of  the  land  at  the 
condemnation  price,  thereby  making  an  additional  allowance 
of  $206,048.83,  but  in  our  opinion  there  is  no  just  basis  for  an 
additional  allowance  for  right  of  way  with  the  exception  of  the 
right  of  way  acquired  by  donation.  It  appears  that  the  railway 
company  acquired  51.73  acres  through  donation  by  individuals 
and  an  additional  allowance  should  be  made  to  cover  the  value 
of  the  land  acquired  in  this  manner.  Ee  Missouri  Southern  R. 
Co.  3  Mo.  P.  S.  C.  (1.  c.)  28.  In  the  case  of  Re  Shelby  North- 
western R  Co.  1  Mo.  P.  S.  C.  (1.  c)  92,  also  this  Commission 
held: 

"The  mere  fact  that  the  right  of  way  was  a  gift  by  private 
citizens  does  not  prevent  it  being  capitalized  at  its  fair  market 
value  even  though  the  gift  should  have  been  made  directly  to  ap- 
plicant." 

And  the  report  of  the  special  master  in  the  Alabama  Rate 
Litigation,  is  quoted  with  approval  in  Whitten  on  Valuation, 
Vol.  1,  page  175,  as  follows: 

"The  special  master  takes  it  to  be  a  sound  principle  of  law 
that  where  property  is  given  to  a  railway  company  for  a  right 
of  way,  such  property  becomes  as  much  a  part  of  the  property 
of  the  railway  company  devoted  to  the  public  use  as  does  proper- 
ty purchased  or  condemned  by  it,  and  its  value  is  just  as  much 
to  be  considered  for  rate  purposes  as  is  the  value  of  any  other 
property  devoted  by  the  railway  company  to  the  use  of  the  pub- 
lic." 

[7]  It  appears  that  the  best  measure  of  market  value  is  the 
average  of  the  amounts' paid  and  voluntarily  accepted  by  the 
landowners  from  whom  the  company  secured  its  right  of  way. 
The  average  of  these  amounts  is  $277.56  per  acre,  which  would 
show  a  total  value  of  $14,858.18  for  the  61.73  acres.  The  rail- 
way company  has  had  the  opportunity,  and  has  failed  to  offer 
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any  evidence  to  show  that  the  market  value  of  the  donated  right 
of  way  exceeds  $14,358.18.  In  general,  the  market  valne  of 
contiguous  lands  is  the  basis  upon  which  railway  right  of  way 
rliould  be  valued.  In  the  case  of  Re  Missouri  Southern  R.  Co. 
:]  Mo.  P.  S.  C.  (1.  c)  29,  P.XJ.R1916C,  607,  this  Commission 
lield  in  determining  the  fair  present  value  of  lands  of  a  railroad 
company  used  for  right-of-way  purposes  in  a  rate-making  case, 
the  company  is  entitled  to  the  same  value  per  acre  as  the  present 
market  value  of  contiguous  lands  plus  such  additional  cost  of 
acquisition  as  was  actually  incurred. 

And  in  the  Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup. 
Ct.  Rep.  729,  57  L.  ed.  1511,  the  court  held: 

"We,  therefore,  hold  that  it  was  an  error  to  base  the  estimate 
of  vtflue  of  the  right-of-way  yards  and  terminals  upon  the  so- 
called  railway  value  of  the  property.  The  company  would  cer- 
tainly have  no  ground  of  complaint  if  it  were  allowed  a  value 
for  these  lands  equal  to  the  fair  average  market  value  of  similar 
land  in  the  vicinity,  without  additions  by  the  use  of  multipliers 
or  otherwise,  to  cover  hypothetical  outlays.  The  allowances 
made  below  for  conjectural  cost  of  acquisition  and  consequential 
damages  must  be  disapproved.'^ 

We  think  that  no  additional  allowance  for  right  of  way,  in 
excess  of  $14,358.18,  should  be  made  but  that  the  railway  com- 
pany is  entitled  to  this  additional  amount  and  it  will  be  allowed. 

(6)   Ooing  Value. 

[8]  Originally  the  railway  company  claimed  an  allowance 
of  $350,000  to  cover  going  value,  which  was  denied  by  the  Com- 
mission in  its  former  report,  supra,  and  later  in  the  Olin  brief, 
filed  in  the  Federal  Court,  the  same  amount  was  claimed,  and  in 
the  Piatt  brief  an  allowance  of  $400,000  was  asked.  The  rail- 
way company  now  adopts  the  claim  as  made  in  the  Olin  and 
Piatt  briefs  but  asks  $100,000  in  addition  for  going  value  be- 
cause of  additional  elements  which  may  be  summarized  as  favor- 
able location  and  access  to  Kansas  City  and  St.  Joseph. 

It  is  said  by  an  eminent  author  that  the  claim  of  value  due 
to  favorable  location,  based  upon  an  exclusive  location  or  monop- 
oly advantage,  should  not  be  allowed.  (Whitten  on  Valuation, 
Vol.  1,  p.  52),  and  we  have  not  been  cited  to  any  case  where  an 
allowance  has  been  made  for  favorable  location. 
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[9]  It  is  now  clearly  established,  however,  by  the  weight  of 
authority  and  our  own  decisions,  that  the  value  of  a  completed 
operating  plant,  earning  money,  over  the  sum  or  value  of  its 
component  parts  is  an  element  of  value  to  be  taken  into  considera- 
tion in  fixing  the  fair  present  value  of  the  property,  and  we 
will  take  this  element  into  consideration  in  fixing  the  value  here- 
in. In  the  case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  P.U.R.1915D,  677,  59^  L.  ed.  1244,  35  Sup.  Ct.  811,  de- 
cided since  the  former  report  of  the  Commission  herein,  it  was 
held: 

^That  there  is  an  element  of  value?  in  an  assembled  and  estab- 
lished plant,  doing  business  and  earning  money,  over  one  not 
thus  advanced,  is  self-evident.  This  element  of  value  is  a  prop- 
erty right,  and  should  be  considered  in  determining  the  value  of 
the  property,  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  the  same  is  privately  owned  although  dedicated  to 
the  public  use." 

And  the  following,  among  many  other  cases  in  other  juris- 
dictions, hold  that  going  value  should  be  considered  in  rate 
cases:  People  ex  rel.  Kings  County  Lifting  Co.  v.  Willcox, 
210  K  T.  479;  Duluth  Street  K.  Co.  v.  Railroad  Commission, 
P.ir.R.1915D,  192,  152  IS^.  W.  887 ;  and  Public  Service  Gas  Co. 
V.  Public  Utility  Board,  84  X.  J.  L.  463,  87  Atl.  651. 

[10,  11]  The  claim  as  originally  made  before  the  Commis- 
sion and  in  the  Olin  and  Piatt  briefs  for  going  value  or  develop- 
ment costs  was  based  upon  the  deficit  theory.  The  application 
of  this  theory  requires  that  the  accumulation  of  the  annual  de- 
ficits by  which  earnings  fail  to  meet  a  reasonable  return  on  the 
investment,  depreciation  and  operating  expenses  be  considered 
the  cost  of  building  up  the  business  of  the  plant  and  that  it  be 
capitalized.  If  the  profits  earned  by  the  plant  since  it  reached 
a  paying  basis  are  in  excess  of  a  reasonable  return,  strict  justice 
between  investors  and  consumers  requires  that  these  excesses 
should  be  treated  as  an  offset  to  early  losses. ' 

Exhibit  "A,^^  attached  to  the  Piatt  brief,  shows  the  details 
of  his  calculation  of  the  development  cost  based  on  the  deficit 
theory.  For  the  year  ended  June  30,1917,  he  calculates  develop- 
ment cost  to  the  amount  of  $367,808  on  the  basis  of  an  8  per 
cent  return  but  makes  a  claim  of  $400,000.  A  comparison  of 
P.U.R.1920B. 


Digitized  by 


Google 


RE  KANSAS  CITY,  CLAY  COUNTY  &  ST.  J.  R.  CO.  65 

this  exhibit  with  the  annual  reports  filed  with  this  Commission 
by  the  company  shows  Aat  the  "New  Construction/'  as  shown 
by  the  exhibit  for  the  years  1914  and  1915,  is  in  excess  of  that 
reported  by  the  company.  The  "Operating  Income"  shown  by 
the  exhibit  is  less  each  year  than  the  amounts  reported  to  the 
Commission  by  the  company  in  its  annual  reports.  Apparently, 
Mr.  Piatt  has  reduced  the  operating  income  reported  by  the 
company  by  the  amount  of  depreciation  accruing  annually.  Now 
if  allowance  for  accruing  depreciation  is  to  be  made  in  the  earn- 
ings, then  for  the  purposes  of  calculating  going  value  on  the 
deficit  theory,  there  should  be  a  corresponding  reduction  in  the 
investment.  It  is  true  that  the  company  must  assume  the  lia- 
bility of  depreciation  when  it  has  actually  accrued,  but  in  the 
meantime  this  liability  is  off  set  by  assets  created  by  payments 
made  by  consimiers  to  the  depreciation  reserve.  In  other  words, 
when  depreciation  reserve  is  credited  annually  with  a  certain 
amount,  and  operating  expenses  have  been  charged  with  the 
same  amount,  and  this  amount  together  with  a  reasonable  return 
on  the  fair  present  value  of  the  property  has  been  collected  from 
the  consumer,  the  consumer  has  canceled  his  obligation  to  pay  a 
further  return  on  the  amount  actually  collected  from  him  to 
cover  depreciation.  He  is  in  the  position  of  a  man  who  having 
borrowed  $1000  and  having  returned  $100,  is  now  only  obligated 
to  pay  interest  on  the  remaining  $900. 

We  have  prepared  the  following  corrected  table  showing  our 
computation  of  the  development  cost  on  the  deficit  theory.  In 
making  our  calculation  of  development  cost  we  have  assumed  that 
7  per  cent  on  the  investment  constitutes  a  reasonable  return  and 
that  3  per  cent  on  the  investment  per  annum  constitutes  a 
reasonable  allowance  to  cover  depreciation.  An  examination 
of  the  table,  showing  the  calculation  of  development  cost  by  the 
Commission,  shows  for  the  year  1913  that  the  operating  income 
was  $33,532  less  than  the  amount  the  company  was  entitled  to 
earn,  and  that  the  corresponding  amounts  for  the  years  1914, 
1915,  and  1916,  are  respectively,  $111,885,  $93,608,  $55,798, 
all  shown  in  Column  K.  During  the  year  1917,  the  operating 
income  exceeded  7  per  cent  for  return  plus  3  per  cent  for  de- 
preciation on  the  average  investment.  Column  L  shows  the  ac- 
cumulation of  the  deficits  shown  in  Colunm  K,  and  this  accumu- 
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lation  of  deficits,  shows  the  development  cost.  The  development 
cost  December  31,  1917,  as  calculated  by  the  Commission  is 
$286,429.  This  amount  is  added  to  $4,059,863,  which  is  the 
investment  to  date  less  accrued  depreciation,  plus  working  capi- 
tal, making  a  total  of  $4,345,292,  exclusive  of  any  allowance 
for  promotion  expense.  Adding  $193,000  herein  allowed  to 
cover  promotion  cost,  we  have  $4,639,192  as  one  measure  of  the 
fair  present  value.    Our  table  it  aa  follows: 

P.UJELI920B. 
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[12]  We  are  aware  that  the  decisions  of  the  courts  and  Com- 
missions are  not  agreed  upon  the  correctness  of  the  deficit  method 
of  computing  going  value,  and  we  will  consider  it  in  this  case 
only  in  connection  with  all  the  other  factors  or  elements  of  value 
without  adopting  it  in  preference  to  other  theories  for  calculat- 
ing going  value.  In  fact  this  Commission  in  Marshall  v.  St. 
Joseph  Gas  Co.  3  Mo.  P.  S.  C.  415,  disapproved  the  theory  in 
that  case,  but  as  the  deficits  in  that  case  had  continued  over  a 
long  period  of  time,  the  application  of  the  deficit  theory  would 
have  been  unreasonable  and  that  case  should  be  distinguished 
from  this  case.  In  Whitten  on  Valuation,  Vol.  1,  p.  534,  it  is 
said: 

"Of  course  the  Wisconsin  rule  does  not  mean  that  all  past 
failure  to  earn  a  fair  return  shall  be  capitalized  as  going  value. 
In  various  decisions  the  Commission  points  out  that  the  rule 
must  be  applied  in  a  reasonable  way  and  that  the  rule  must  not 
be  assumed  to  include  losses  due  to  poor  judgment  in  establish- 
5ng  the  business  in  advance  of  the  economic  demand  or  to  lack 
of  ordinary  care,  foresight  and  efficiency  in  management." 

The  method  of  computing  going  value  on  the  deficit  theory  is 
known  as  the  "Wisconsin  rule"  because  of  its  use  in  many  cases 
by  the  Wisconsin  Commission,  and  the  rule  is  explained  by  the 
Wisconsin  Commission  in  Hill  v.  Antigo  Water  Co.  3  Wis.  R.  C. 
623,  as  follows : 

'^ut  new  plants  are  seldom  paying  at  the  start.  Several 
years  are  usually  required  before  they  obtain  a  sufficient  amount 
of  business  or  earnings  to  cover  operating  expenses,  including 
depreciation  and  a  reasonable  rate  of  interest  upon  the  invest- 
ment. The  amount  by  which  the  earnings  fail  to  meet  these  re- 
quirements may  thus  be  regarded  as  deficits  from  the  operation. 
These  deficits  constitute  the  cost  of  building  up  the  business  of 
the  plant  They  are  as  much  a  part  of  the  cost  of  building  up 
the  business  as  loss  of  interest  during  the  construction  of  the 
plant  is  a  part  of  the  cost  of  its  construction.  They  are  taken 
into  account  by  those  who  enter  upon  such  undertakings^  and  if 
they  cannot  be  recovered  in  some  way,  the  plant  fails  by  that 
much  to  yield  reasonable  returns  upon  the  amount  that  has  been 
expended  upon  it  and  its  business.  Such  deficits  may  be  covered 
either  by  being  regarded  as  a  part  of  the  investment  and  in- 
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eluded  in  tiie  capital  upon  which  interest  is  allowed,  or  they  may 
be  carried  until  they  can  be  written  off  when  the  earnings  have 
so  grown  as  to  leave  a  surplus  above  a  reasonable  return  on  the 
investment  that  is  large  enough  to  permit  it*  When  capitalized, 
they  become  a  permanent  charge  on  the  consumers.  When 
<^harged  off  from  the  surplus,  they  are  gradually  extinguished. 
(These  facts  alone,  however,  do  not  always  furnish  the  best  or 
most  equitable  basis  for  the  disposal  of  such  deficits.)  Whether 
they  should  go  into  the  capital  account,  or  whether  they  should 
be  written  off,  as  indicated,  are  questions  that  largely  depend  on 
the  circumstances  in  each  particular  case.    .    •    ." 

The  justness  of  the  ^'Wisconsin  rule''  for  measuring  going 
value  is  stated  in  Whitten  on  Valuation,  Vol.  1,  p.  551,  as  fol- 
lows : 

"If  going  value  is  to  be  allowed  for  at  all  as  a  separate  ele- 
ment in  the  valuation,  the  Wisconsin  rule  for  its  determination 
has  a  great  deal  of  merit.  It  is  based  on  the  real  equities  of  the 
case.  Necessary  losses  incurred  in  placing  a  business  on  a  pay- 
ing basis  must  if  possible  be  reimbursed  in  some  way.  The 
Wisconsin  rule  includes  such  losses  in  the  capitalization  until 
such  a  time  as  they  can  be  amortized  out  of  earnings.  While  tbe 
rule  is  simple  enough  in  certain  cases  in  other  cases  it  is  very 
complicated.  It  may  require  a  knowledge  of  the  life  history  of 
the  plant  a^d  manner  and  details  of  its  operation  and  manage- 
ment that  cannot  now  be  obtained.  If  the  company  had  been 
subject  to  efficient  regulation  throughout  its  Ufe  there  would 
be  some  assurance  of  having  reliable  data  to  work  upon.  Unless 
the  data  is  reasonably  complete  and  it  is  used  with  a  great  deal 
of  discretion  it  may  lead  to  very  erroneous  results.  Aside  from 
certain  errors  already  referred  to  and  in  view  of  the  difficul- 
ties involved,  the  Commission  seems  to  have  worked  out  and 
applied  the  rule  with  remari^able  intelligence,  discretion,  and 
fairness.    .    .    .'* 

WTiile  it  has  not  been  the  practice  of  this  Commission  to  fix 
a  separate  and  distinct  amount  for  going  value,  yet  it  has  been 
the  policy  of  the  Conamission  to  consider  such  element  where  it 
in  fact  exists  and  we  will  follow  our  usual  practice  in  this  case. 
The  rule  is  well  stated  in  Commercial  Club  v.  Missouri  Public 
Utilities  Co.  2  Mo.  P.  S.  C.  336,  as  follows: 
P.U.R.1920B. 
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"We  will  not  attempt  to  fix  a  separate  and  distinct  sum  for 
going  value  or  intangible  value,  but  will  take  into  account  the 
fact  that  the  plant  was  in  successful  operation  as  a  going  con- 
cern, as  stated  by  the  Supreme  Court  of  the  United  States  in 
Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids,  223  U.  S.  665,  in  fixing 
the  fair  present  value  of  defendant's  property  for  rate-making 
purposes  in  this  case.  We  think  the  rule  is  properly  stated  in 
the  case  of  Appleton  Water  Works  Co.  v.  Railroad  Commission, 
154  Wis.  121,  as  follows: 

"  ^lowever,  the  fundamental  difficulty  with  the  attempt  to  set 
a  definite  sum  as  the  measure  of  going  value  is  that  it  is  an 
attempt  to  divide  a  thing  which  is  in  its  nature  practically  in- 
divisible. The  value  of  the  plant  and  business  is  an  indivisible 
gross  amount.  It  is  not  obtained  by  adding  up  a  number  of  sepa- 
rate items,  but  by  taking  a  comprehensive  view  of  each  and  all 
of  the  elements  of  the  property,  tangible  and  intangible,  includ- 
ing property  rights,  and  considering  them  all,  not  as  separate 
things,  but  as  inseparable  parts  of  one  harmonious  entity,  and 
exercising  the  judgment  as  to  the  value  of  that  entity.  In  this 
way  the  going  value  goes  into  the  final  result,  but  it  would  be 
difficult  for  even  an  expert  to  say  how  many  dollars  of  the  result 
represent  it.' " 

(7)  Bridge  Contract. 

Entrance  to  Kansas  City,  Missouri,  is  made  over  leased  track 
and  a  bridge  owned  by  the  Union  Depot,  Bridge  &  Terminal 
Railroad  Company.  The  tracks  are  used  by  cars  of  the  Union 
Depot,  Bridge  &  Terminal  Railroad  Company  as  well  as  those 
of  the  railway  company.  The  bridge  has  two  decks.  The  lower 
deck  is  designed  to  carry  double  track  steam  railroad  traffic,  and 
the  upper  deck  is  designed  to  carry  double  track  electric  railway 
traffic,  highway  traffic,  and  pedestrian  traffic.  In  addition  to 
the  above,  the  lease  covers  a  freight-house  site,  and  a  small 
amount  of  track  and  special  work  thereon. 

The  terms  of  the  lease,  in  part,  are  as  follows: 

"Article  X.    For  the  use  of  the  joint  tracks  and  bridge  herein 

granted,    including   overhead    construction    and    direct   current 

feeders,  the  railway  company  agrees  to  furnish  its  own  electrical 

current,  provide  and  man  its  own  cars  and  equipment,  and  pay 

the  bridge  company  a  rental  of  one  dollar  per  car  for  each  reve- 
P.U.R.1920B. 
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nue  oar  passing  over  said  bridge,  or  any  part  of  said  joint  tracks ; 
Provided  that  no  rental  charges  shall  be  made  for  revenue  cars 
dead-heading  into  or  out  of  the  Kansas  Citj  Terminal  and  the 
car  houseS;  jards  or  shops  of  said  railway  company  in  Clay 
county,  when  such  cars  are  coming  off  of  or  are  going  out  of 
revenue  trips. 

*Tor  all  other  nonrevenue  cars,  whether  used  for  construction, 
maintenance,  relief,  private  or  other  purposes,  the  railway  com- 
pany shall  pay  the  bridge  company  at  the  rate  of  5  cents  per 
car  per  car  mile  while  on  said  joint  tracks,  with  a  minimum  of 
10  cents  and  a  maximum  of  25  cents  per  car,  per  trip,  in  one 
direction. 

"The  Railway  Company  guarantees  a  minimum  rental  of  $25,- 
000  for  the  first  year  of  operation;  said  guaranty  to  increase 
at  the  rate  of  $1,000  each  year  for  a  period  of  ten  years,  and 
thereafter  said  minimum  guaranty  shall  be  $35,000  per  year." 

The  railway  company  claims  that. the  lease  has  a  value  over 
and  above  the  capitalized  rental  because  the  terms  of  the  lease, 
instead  of  being  merely  fair,  are  extremely  advantageous  to  the 
lessee.  The  company  bases  its  computation  of  the  value  of  the 
bridge  contract  on  the  assiunption  that  the  value  of  the  bridge, 
land  for  a  freight  house,  and  five  miles  of  leased  track  is  $1,- 
000,000.  From  this  amount,  it  deducts  $500,000,  being  the 
capitalized  rental.  The  remaining  $500,000,  it  claims,  should 
be  capitidized  as  the  value  of  the  lease. 

The  Commission's  chief  engineer,  Mr.  Harrop,  made  an 
analysis  of  the  contract,  and  divided  all  the  property  covered 
by  the  lease  on  the  basis  of  use,  taking  into  consideration  the 
proportionate  area  of  the  upper  deck  used  by  electric  railway 
service  and  the  weight  of  the  cars  and  the  headway,  or  time 
spacing  between  cars.  On  this  basis  he  estimated  the  value  of 
the  property  as  used  by  the  railway  company  to  be  $595,768. 

The  capitalized  rental  paid  for  the  year  1917  was  stated  by 
Mr.  Harrop  to  be,  on  a  5  per  cent  basis,  $680,000,  and  on  a  6 
per  cent  basis,  $566,667,  and  having  made  these  calculations,  he 
testified : 

'*It  appears  to  me  that  this  bridge  contract  is  not  an  unrea- 
sonable one,  that  you  are  paying  about  all  it  is  worth." 

The  capitalized  rental  value  corresponds  so  closely  to  the 
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estimated  value  of  the  portion  of  the  bridge  and  terminal  prop- 
erty used  by  the  railway  company  that  it  appears  that  the  rail- 
way company  pays  for  the  use  of  this  property  all  it  is  worth. 
We  will  therefore  not  allow  this  item. 

(8)  Promotion  Costs. 

The  railway  company  claims  an  allowance  of  $380,000  for 
the  services  and  expenses  of  promoters.  This  claim  was  original- 
ly presented  but  disallowed  by  the  Commission  in  its  former 
report.  Re  Kansas  City,  C.  C.  &  St.  R  Co.  2  Mo.  P.  S.  C.  51. 
At  the  time  the  Commission  stated : 

''A  reasonable  allowance  for  the  promotion  of  a  public  utility 
may  properly  be  included  as  a  part  of  the  investment.  However, 
in  this  case  the  railway  company  settled  with  the  promoter  for 
$16,000  and  cannot  now  be  heard  to  claim  a  larger  sum  as  against 
the  public.  The  record  does  not  clearly  show  in  what  item  of  the 
final  summary  the  $16,000  thus  paid  was  placed,  but  we  have 
nssumed  that  it  is  included  as  a  part  of  the  total  cost  of  the  prop- 
erty and  have  allowed  it  accordingly." 

It  appears,  however,  from  the  record  now  before  us  that  the 
Commission  was  in  error  relative  to  the  pm*pose  of  this  $16,000 
payment.  The  following  facts  now  appear  from  the  affidavits 
of  H.  F.  Mayer  and  P.  L.  Sattonstall  on  file  in  the  injunction 
suit  in  the  Federal  Court  Upon  the  completion  of  the  road,  Mr. 
Tow-nsend,  one  of  the  principal  promoters,  made  a  claim  to  be 
reimbursed  for  expenditures  amounting  to  $56,000.  Mr.  P.  L. 
Sattonstall,  president  of  the  railway  company,  was  selected  to 
make  an  adjustment  with  Mr.  Townsend  of  the  claim.  The 
construction  company's  books  showed  that  Mr.  Townsend  had 
expended  some  $56,000  in  making  surveys,  grading,  engineer- 
ing, etc.,  all  of  the  items  of  these  expenditures  were  duly  identi- 
fied. Out  of  the  total  amount  thus  expended,  it  was  foimd  that 
$16,143.17  had  been  paid  out  or  expended  for  grading  and  cul- 
verts which  had  actually  gone  into,  and  were  a  part  of,  the  rail- 
way company.  For  this  reason  it  was  agreed  to  reimburse  Mr. 
Townseiid  in  the  amount  of  $16,000  for  these  items.  Said  $16,- 
000  was  charged  in  the  physical  construction  cost  of  the  property 
to  the  following  accounts:  Right  of  way,  $10,100;  grading, 
$5,100;  culverts,  $800;  total  $16,000.  The  mnaining  expendi- 
tures of  !Mr.  Townsend,  for  which  he  was  not  reimbursed,  were 
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principally  for  organization,  engineering,  surveying,  and  genetal 
office  expense.  It  was  determined  in  the  settlement  between 
Sattonfltall  and  Townsend  that  the  balance  of  some  $40,000, 
claimed  by  Townsend,  should  be  considered  a  part  of  promotion 
expense  for  which  Mr.  Townsend  was  reimbursed  by  the  issu- 
ance to  him  and  his  associates  of  the  $500,000  par  value  of  com- 
mon stock  of  the  Maine  corporation,  which  common  stock  was 
to  compensate  said  Townsend  and  his  associates  not  only  for  the 
expenditure  of  said  $40,000,  but  also  to  compensate  him  and  his 
associates  for  all  theii*  expenses,  time,  and  labor  in  connection 
with  the  promotion  of  the  enterprise. 

[13]  It  thus  appears  that  no  part  of  the  $16,000  was  paid 
for  promoters'  services  or  expenses.  The  Commission  also  stated 
in  the  former  report  that  "no  claim  appears  to  have  been  made 
by  Townsend  for  an  allowance  for  promotion  expenses  at  the 
time  the  several  contracts  were  entered  into  for  the  building  of 
the  road  nor  until  after  the  completion  of  the  work.*'  This  is 
true  but  it  now  appears  from  the  affidavit  of  Mr.  Sattonstall  in 
the  injunction  suit  and  other  evidence  that  it  was  provided  by 
the  contract  entered  into  with  the  construction  -company  before 
any  work  was  commenced  that  the  bankers  and  construction 
company  were  to  receive  and  did  receive  $1,000,000  of  the  com- 
mon stock  of  the  Maine  company  in  full  payment  for  all  serv- 
ices and  expenses  as  promoters,  and  having  thus  be^n  paid  for 
promotion  services  and  expenses  no  further  claim  for  same  could 
have  been  presented  against  the  company.  The  settlement,  how- 
ever, for  the  services  and  expenses  of  the  promoters  by  the  de- 
livery to  them  of  the  $1,000,000  of  common  stock,  does  not 
relieve  this  Commission  of  the  duty  of  making  a  reasonable  allow- 
ance for  such  services  and  expenses.  The  promoters  simply  ac- 
cepted such  stock  in  lieu  of  cash  for  their  services  and  expenses 
and  whether  they  ever  receive  any  compensation  will  depend  on 
whether  the  common  stock  ever  becomes  of  any  value. 

In  the  contract  between  the  construction  company  and  the 
bankers,  it  was  estimated  that  the  physical  cost  of  the  construc- 
tion and  equipment  of  the  road  would  be  $2,700,000.  It  was 
agreed  that  the  contractors  should  be  paid  a  commission  of  15 
per  cent  on  this  estimate.  Of  this  15  per  cent  the  bankers  were 
under  the  contract  to  receive  one-third  thereof  or  5  per  cent,  on 
iP.U.R.1920B. 
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said  estimate  for  their  services  and  expenses  as  brokers  in  se- 
curing the  money  necessary  to  construct  the  property.  The  sum 
so  to  be  paid  was  limited  to  $185,000.  This  amount  was  actual- 
ly paid  to  the  bankers  for  their  services  as  brokers  in  selling 
securities,  and  was  in  no  way  coimected  with  the  compensation 
to  such  bankers  for  their  services  as  promoters.  The  remaining 
10  per  cent  was  paid  to  the  contractor,  the  Wyandotte  Construe 
tion  Company,  the  personnel  of  which  consisted  of  Townsend, 
Arnold,  and  Kirkpatrick.  Out  of  this  10  per  cent  the  contractor 
was  required  to  pay  all  charges  and  expenses  on  account  of  plans 
for  doing  the  work,  all  salaries  and  expenses  of  the  offices  of  the 
contractor,  the  salary  of  the  chief  engineer,  all  local  legal  ex- 
pense in  connection  with  the  organization  of  the  railway  com- 
pany, all  expenses  in  securing  franchises,  right  of  way,  surveys, 
etc.  Such  compensation  did  not  in  any  way  cover  the  compensa- 
tions for  the  services  and  expenses  of  the  promoters. 

The  promoter  is  indispensable  in  the  creation  of  an  enter- 
prise such  as  we  now  have  under  consideration.  It  is  necessary 
for  someone  with  vision,  courage,  energy,  and  ability  to  see  the 
possibilities  of  an  enterprise,  demonstrate  them  to  others  and 
interest  them  to  the  extent  of  winning  their  financial  support. 
The  work  of  the  promoter  requires  ability  of  the  highest  order. 
The  promoter  renders  a  service  not  only  to  the  investor  but  also 
to  the  community  in  that  his  work  results  in  the  development 
of  the  territory  served  by  the  enterprise.  We  are,  therefore,  of 
the  opinion  that  a  fair  allowance  should  be  made  for  services 
rendered  in  promoting  the  enterprise  now  under  consideration. 

As  bearing  on  the  compensation  that  should  be  allowed  for 
promoter's  services  performed  in  this  case  by  the  bankers,  Mr. 
R.  P.  Woods  calls  attention,  in  his  affidavit  filed  in  the  injunc- 
tion suit,  to  what  he  regarded  as  most  valuable  contracts  secured 
for  the  company,  such  as  the  traffic  contract  over  the  Armour- 
Swift-Burlington  bridge,  the  traffic  and  power  contracts  with 
the  Metropolitan  Street  Railway  Company  of  Kansas  City,  and 
the  traffic  contract  with  the  St.  Joseph  Railway,  Light,  Heating 
&  Power  Company,  St.  Joseph,  Missouri,  and  then  adds :  "I 
am  very  familiar  with  all  of  these  contracts  and  I  regard  them 
as  very  favorable  to  the  interests  of  the  complainant  company. 
Contracts  like  these  are  not  obtained  by  the  average  man.    They 
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are  only  made  by  men  of  high  standing  and  broad  business  ex- 
perience/* 

As  further  bearing  upon  the  work. performed  by  the  bankers 
in  the  construction  of  this  road,  for  which  they  have  not  received 
any  compensation  except  the  transfer  to  them  of  the  $500,000 
of  common  stock  as  above  stated,  Mr.  Woods  adds :  "The  direc- 
tion of  the  construction  of  this  railway  from  the  minutest  to  the 
largest  item,  or  factor,  entering  into  the  enterprise  was  done  by 
the  bankers  through  an  advisory  committee  composed  of  their 
direct  representatives.  While  these  representatives  all  lived  in 
the  East,  at  least  one  of  the  three  composing  this  Committee 
visited  the  work  on  an  average  of  once  every  two  weeks.  All 
contracts  were  submitted  to  them,  and  the  particular  specifica- 
tions for  each  part  of  the  construction  were  thoroughly  investi- 
gated by  them  before  approval.  No  construction  work  of  this . 
magnitude  runs  along  smoothly,  and  it  should  be  remembered 
that  these  bankers  were  in  constant  touch  with  every  stage  of  the 
work  during  its  entire  progress." 

And  as  bearing  upon  the  promotion  services  rendered  by  Mr. 
Townsend  and  his  associates,  Mr.  Woods  states  that  Mr.  Town- 
send  was  a  man  of  strong  abilities,  especially  as  promoter  and 
builder  of  electric  railways,  and  that  the  character  of  his  work 
was  of  a  high  order  apd  he  was  very  successful ;  that  from  1902 
to  1908  Townsend  made  several  trips  to  Kansas  City  to  look  into 
this  project  and  spent  lai^e  sums  of  money ;  and  that  ^'from  the 
time  Mr.  Townsend  came  on  the  ground  in  1908  until  his  death 
in  June,  1913,  he  had  devoted  himself  exclusively  to  the  promo- 
tion and  construction  of  this  road.  I  know  that  he  spent  large 
sums  of  money  in  the  work  mentioned." 

As  to  the  amount  that  should  be  allowed  for  promoter's  serv- 
ices and  expenses,  Mr.  Woods  states: 

"In  my  judgment,  based  on  my  experience,  including  my 
knowledge  and  my  acquaintance  with  said  Townsend  and  his  as- 
sociates, there  should  be  allowed  in  this  case  as  a  reasonable  smn 
for  the  services  and  expenses  of  promoting  this  enterprise  not 
less  than  10  per  cent  on  said  $3,800,000,  or  the  sum  of  $380,- 
.000,  which  sum  is  to  include  the  compensation  for  the  services 
and  expenses  not  only  of  ^fr.  Townsend  and  his  immediate  as- 
sociates, but  also  for  the  services  and  expenses  of  the  bankers 
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outside  and  exclusive  of  the  brokerage  service  rendered  by  said 
bankers  and  any  construction  profits." 

[14]  Promoters  are  generally  paid,  as  they  were  in  this  in- 
stance, in  common  stock,  instead  of  in  cash  and  allowances  have 
been  made  for  promoter's  services  to  the  amount  of  5,  10,  or  15 
per  cent  of  the  initial  cost  of  the  property.  Any  allowance  for 
promotion  must  necessarily  be  more  or  less  arbitrary  in  amount. 
In  view  of  the  fact  that  the  bankers  received  brokerage,  com- 
missions, and  a  profit  on  the  sale  of  securities,  and  that  Town- 
send  and  his  associates  received  contractor's  profits  for  the  con- 
struction of  the  property;  and  that  the  bankers  and  Townsend 
and  his  associates  were  also  the  promoters,  we  are  of  the  opinion 
that  6  per  cent  on  $3,878,000,  the  approximate  initial  cost,  or 
$193,900  is  a  fair  allowance  for  promoter's  services  and  expenses 
in  this  case.  In  Ee  Ozark  Power  &  M.  Co.  1  Mo.  P.  S.  C.  388, 
wherein  this  Commission  allowed  10  per  cent  on  the  cost  of  the 
property  for  promotion:  In  citation  Club  v.  Union  Electric 
Light  &  P.  Co.,  as  yet  unreported,  wherein  this  Commission 
allowed  approximately  5  per  cent  on  the  cost  of  the  property  for 
promotion :  Re  Matter  of  the  Application  of  the  Rochester,  C.  E. 
Traction  Co.  1  P.  S.  C.  2nd  Dist.  (N.  Y.)  166,  wherein  the  Com- 
mission allowed  5  per  cent  on  the  estimated  cost  of  the  railway 
for  promotion;  Re  Metropolitan  Street  R.  Co.  3  P.  S.  C.  Ist 
Dist  (N.  Y.)  113,  165;  Re  California  Southern  R.  Co.  8  CaL 
R.  0.  36,  P.U.R.1915F,  311;  Re  Ocean  County  Electric  Co. 
4  N.  J.  P.  U.  C.  430,  7  Am.  Rep.  P.  U.  C.  150,'p.U.R.1916D, 
77;  Re  Rumford  Falls  &  B.  S.  R.  Co.  (Me.)  P.U.R.1917B,  898 ; 
Greensburg  v.  Westmorland  Water  Co.  (Pa.)  P.U.R.1917D, 
478 ;  Salisbury  v.  Salisbury  Light,  Heat  &  P.  Co.  (Md.)  P.TT.R. 
1918E,  331. 

We  will  therefore  allow  l3ie  sum  of  $193,900  for  promotion 
services  and  expenses  herein. 
(9)  Bond  Discount 

[15]   The  railway  company  claims  an  allowance  for  discount 

paid  in  the  sum  of  $450,000  upon  the  first  issue  of  bonds,  $331,- 

000  upon  the  preferred  stock,  and  $15,525  upon  the  bond  issue 

for  an  interlocking  system,  making  a  total  of  $796,525.     The 
P.U.R.1920B. 
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company  states  that  this  subject  should  be  considered  in  a  doubly 
aspect;  and  states  further: 

"(a).  There  should,  in  any  event,  be  entered  an  order  express- 
ly permitting  this  discount  to  be  charged  out  of  future  earnings 
so  that  the  company  will  not  be  only  entitled  to  its  allowed  rate 
of  interest  on  capital,  but  also  the  right  to  charge  out  of  earnings 
a  reasonable  annual  sum,  until  the  discount  is  repaid.  (Case 
No.  239,  January  20,  1914,  1  Mo.  P.  S.  C.  Misc.  Orders  173.) 
In  this  way,  though  the  allowance  is  deferred,  the  company  will, 
in  time,  obtain  the  benefit  thereof.  On  the  basis  of  4  per  cent, 
for  which  there  is  precedent,  for  twenty  years,  the  sum  to  be  so 
charged  annually  is  31,861." 

"(b)  The  real  truth  of  the  matter,  however,  is  that  this  mat- 
ter of  discount  is  part  of  the  actual  cost  of  the  property  and 
should  be  allowed  as  such.  Xo  real  distinction  can  be  made  be- 
tween the  cost  of  money  and  any  other  cost.  The  Commission 
in  expressing  a  different  view  was  wrong.    ..." 

Under  the  uniform  ruling  of  this  Commission  and  the  weight 
of  authority,  discount  on.  bonds  should  not  be  capitalized  but 
amortized  out  of  earnings.  In  Whitten  on  Valuation,  Vol.  1, 
p.  270,  it  is  said: 

"In  the  past  corporations  have  quite  generally  charged  dis- 
count on  bonds  to  construction  cost  but  in  view  of  the  stand  tak- 
en against  this  policy  by  the  leading  authorities  on  accounting, 
and  the  action  of  the  Interstate  Commerce  Commission  and 
various  public  service  Commissions  in  excluding  it  from  that 
account,  and  the  action  of  certain  corporations  in  voluntarily 
adopting  the  same  policy,  it  seems  that  the  amortization  of  bond 
discount  will  become  the  standard  practice." 

With  reference  to  the  manner  in  which  bond  discount  should 
be  amortized,  the  uniform  system  of  accounts  for  electric  rail- 
ways prescribed  by  the  Interstate  Commerce  Commission  pro- 
vides as  follows:  ' 

"222.  Amortization  of  Discount  on  Funded  Debt  This  ac- 
count shall  be  charged  during  each  fiscal  period  with  the  propor- 
tion of  the  unextinguished  discount  and  expense  on  funded  debt 
obligations  applicable  to  that  period.  This  proportion  shall  be 
determined  according  to  a  rule,  the  uniform  application  of  which 
throQghoat  the  interval  between  the  date  of  sale  and  the  date  of 
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maturity  will  extinguish  the  discount  and  expense  on  funded 
debt. 

"The  charge  to  this  account  for  any  period  shall  not  be  either 
greater  or  less  than  the  proportion  applicable  to  that  period,  so 
long  as  any  portion  of  the  discount  and  expense  remains  unex- 
tinguished. (See  general  instructions  for  balance-sheet  ac- 
counts, §  3.) 

"Note. — The  account  company  may,  at  its  option,  charge  to 
profit  and  luas  account  No.  313.  'Debt  discount  extinguished 
through  surplus,'  all  or  any  portion  of  the  discount  and  expense 
on  funded  debt  remaining  at  any  time  unextinguished." 

[16]  We  cannot  agree  with  the  contention  of  counsel  for  the 
company  that  stock  discount  should  be  amortized.  We  have 
been  unable  to  find  any  authority  sustaining  the  view  that  stock 
discount  should  be  either  amortized  or  capitalized.  There  is  this 
very  essential  difference  between  bonds  and  stock;  bonds  rep- 
resent borrowed  capital,  while  stock  represents  subscribed  cap- 
ital. When  stock  is  issued  the  relationship  of  debtor  and  cred- 
itor is  not  established  unless  it  is  expressly  agi'ced  that  the  issue 
will  be  recalled  at  a  future  date  at  a  fixed  amount.  As  there 
is  no  evidence  of  any  such  agreement  in  this  case,  we  are  unable 
to  permit  the  amortization  of  stock  discount. 

(3)  Conclusion. 

(1)  Fair  Present  Value. 

At  tiie  time  of  the  former  r^)ort  herein,  the  property  was 
new  and  the  Conmiission  made  no  deduction  for  deprec^tioiu 
At  this  time,  however,  we  estimate  that  the  accrued  depreciation 
at  3  per  cent  per  annum  on  the  straight-line  basis  to  June  30, 
1917,  will  amount  to  $504,125.00,  and  this  should  be  taken  into 
consideration  in  fixing  the  value  of  the  property  herein. 

It  appears,  as  above  stated,  that  the  investment  less  accrued 
depreciation,  plus  going  value  based  on  the  deficit  theory,  and 
plus  an  allowance  of  $193,900  to  cover  promotion  costs  and  ex- 
penses equals  $4,539,192  which  might  be  considered  one  meas- 
ure of  the  fair  present  value. 

The  following  table  made  up  from  the  record  before  us  also 
shows  that  the  entire  expenditures  by  the  railway  company  to 
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July  31,  1917,  plus  allowances  for  working  capital,  donated 
right  of  way,  and  promotion  cost  and  expenses,  without  deduct- 
ing anything  for  depreciation  and  without  adding  anything  for 
going  value,  amount  to  $4,728,603.96  which  might  be  consid- 
ered another  measure  of  the  fair  present  value. 

Table. 

Honey  used  in  construction    $3,624^02.46 

Estimated  amount  to  settle  pending  suits 19,800.00 

Used  in  construction  from  earnings  8,427.05 

Interest  during  construction    217,452.14 

Working  capital  1 30.000.00 

$3,899,881.65 

Interstate  suit   $371,615.61 

Additions  and  betterments,  Jan.  1,  1914  to  July  31,  1917   ...  125.288.91 

Additional  aUowance  for  interest  during  construction .  27,828.58 

Additional  allowance  for  working  capital   95.731.13 

Allowance  for  donated  right  of  way  14.388.18 

Promotion    193,900.00 

$4,728,603.96 

Upon  full  and  careful  consideration  of  all  the  evidence  intro- 
duced in  the  case,  we  find  that  the  fair  present  value  of  the  prop- 
erty of  the  railway  company  used  and  useful  in  serving  the 
public,  considering  such  property  as  a  going  concern,  and  taking 
into  account  the  fact  that  the  railroad  is  in  successful  operation, 
and  considering  all  elements  of  value,  tangible  and  intangible, 
was  on  July  31,  1917,  the  sum  of  $4,800,000  and  we  will  ac- 
cordingly fix  the  value  at  that  sum  for  rate-making  purposes  in 
this  case. 

It  thus  appears  that  we  have  fixed  the  value  at  a  sum  in  excess 
of  the  entire  investment  undepreciated,  plus  working  capital,  do- 
nated right  of  way,  and  promotion  costs  and  expenses,  and  in 
addition  we  will  authorize  as  stated,  the  amortization  of  the  bond 
discount    This  we  think  is  a  full  and  fair  allowance  in  the  case. 

(2)  Commutation  Bates. 

We  will  also  provide  for  the  sale  of  commutation  tickets  by 
the  railway  company  in  the  order  herein. 
An  order  will  issue  accordingly. 

Blair  and  Simpson,  C.  C.  concur. 

Flad,  C,  concurring:  I  concur  in  the  results  reached,  but  do 
not  approve  of  the  manner  in  which  the  deficit  theory  is  applied 
in  determining  going  value,  nor  do  I  concur  in  the  opinion  that 
a  value  should  be  allowed  for  donated  right  of  way  when  setting 
P.U.n.l920B. 
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up  an  estimate  of  value  based  on  the  reasonable  investment,  oz^ 
as  the  opinion  of  the  majority  designates  it,  the  ^'entire  expendi- 
tures.^' 

Bean^  C,  concurring  in  part  and  dissenting  in  part:  I  con- 
cur in  the  result  of  the  r^>ort  of  Chairman  Busby  as  to  the  val- 
uation of  the  property  of  the  Kansas  City,  Clay  County  and  St. 
Joseph  Railway  Company,  hereinafter  referred  to  as  the  '^appli- 
cant,"  except  as  to  the  allowance  as  a  part  of  the  value  of  said 
property  of  the  item  of  $371,615.51  for  payments  made  by  the 
applicant  in  settlement  of  a  suit  and  costs  brought  against  the 
applicant  by  the  Interstate  Railway  Company. 

I  hold  that  no  part  of  the  sum  paid  by  applicant  on  account  of 
the  suit  of  the  Interstate  Company  should  be  capitalized  or  add- 
ed to  the  value  of  the  applicant's  property. 

The  Interstate  Railway  Company  and  the  applicant  were  both 
contemplating  the  construction  of  separate  lines  of  interurban 
railroad  between  the  cities  of  Kansas  City  and  St  Joseph.  The 
Interstate  C<Hnpany  was  the  first  to  locate  and  survey  a  route  for 
a  railroad  between  said  cities.  The  applicant  thereafter  located 
and  built  a  railroad  between  said  cities,  and  in  so  doing  took  a 
part  of  the.  location  of  the  line  as  surveyed  by  the  Interstate 
Company,  and  for  such  appropriation  so  made  by  the  applicant 
the  Interstate  Company  obtained  a  judgment  against  the  appli- 
cant for  $1,500,000,  which  was  settled  by  the  payment  by  the 
applicant  of  $250,000,  and  the  costs  and  expenses  of  the  suit, 
amounting  to  $180,072.09,  making  a  total  of  $380,072.09,  which 
the  applicant  seeks  to  have  added  to  its  capitalization  as  a  part 
of  the  fair  value  of  the  properly  for  rate  making  as  used  by  it  in 
serving  the  public. 

So  far  as  the  public  is  concerned,  it  could  make  no  difference 
whether  a  railroad  between  Kansas  City  and  St.  Joseph  was 
constructed  and  operated  by  the  Interstate  Company  or  by  the 
applicant.  The  public  should  not  be  required  to  pay  a  greater 
return  to  the  applicant  because  the  railroad  there  situate  was 
built, by  the  applicant  at  a  higher  cost  to  it,  because  of  its  unlaw- 
ful interference  with  the  rights  of  the  Interstate  Company,  than 
sudi  railroad  could  have  been  built  by  the  Interstate  Company 
or  by  the  applicant  in  the  absence  of  interference  with  the  rights 
of  the  Interstate  Company.    To  permit  the  applicant  to  capitalize 
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the  sums  paid  by  it  for  its  unlawful  interference  with  the  rights 
of  the  Interstate  Company  is  to  authorize  the  applicant  to  take 
more  from  the  public  for  transportation,  by  reason  of  its  unlaw- 
ful act  in  interfering  with  the  construction  of  a  railroad  by  the 
interstate  Company. 

The  valuation  of  the  property  of  the  applicant  was  made  here- 
tofore upon  the  basis  of  original  cost. 

The  Interstate  Company  had,  by  a  prior  survey  and  location 
of  a  route  for  a  railroad  between  the  cities  of  Kansas  City  and 
St  Joseph,  acquired  a  right  to  build  a  railroad  upon  such  route. 
The  applicant  unla^vfully  interfered  with  such  right  in  adopting 
and  building  a  part  of  its  railroad  upon  the  route  selected  by 
the  Interstate  Company,  and  because  the  applicant  has  paid 
money  for  damages  for  such  interference,  it  does  not  follow  that 
the  amounts  so  paid  should  be  taken  as  a  part  of  the  property  of 
the  applicant  upon  which  it  will  be  entitled  to  earn  a  return  from 
its  patrons.  The  applicant  is  entitled  to  capitalize  against  the 
public  the  reasonable  cost  or  value  of  constructing  its  line  of  rail- 
road and  not  such  cost  and  in  addition  thereto  the  damages  paid 
for  upsetting  another  enterprise  which  had  in  view  a  similar  pur- 
pose. 

The  entire  cost  of  constructing  the  applicant's  railroad  from 
Kansas  City  to  St.  Joseph,  including  the  branch  line  to  Excel- 
sior Springs,  including  interest  during  construction  and  $19,800 
for  pending  suits,  was  $3,899,881.65,  as  set  forth  in  the  case 
of  Ke  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  2  Mo.  P.  S.  C.  51. 
That  amount  included  the  cost  to  the  applicant  of  surveying  and 
locating  its  line  of  railroad,  and  the  applicant  is  not  entitled  to 
capitalize  against  the  public  the  sum  paid  by  it  for  damages 
measured  by  the  expense  incuried  by  the  Interstate  Company  in 
locating  and  laying  out  another  railroad  between  the  same  points 
reached  by  the  railroad  of  the  applicant. 

Had  the  Interstate  Company  completed  its  railroad,  it  would 
not  have  been  entitled  to  add  anjrthing  to  its  capital  for  a  favor- 
able route  by  a  prior  location  or  for  franchises  above  the  reason- 
able cost  thereof.  Public  Service  Commission  Law,  §  57 ;  Whit- 
ten  on  Valuation  of  Public  Service  Corporations,  Vol.  1,  page 
54,  par.  56: 

"It  is  inconsistent  with  what  is  believed  to  be  the  governing 
P.U.R.1920B.  « 
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principle  of  justice  and  equity  which  forms  the  basis  of  public 
service  control,  that  rates  should  be  increased  in  order  to  pay  a 
return  on  the  capitalized  value  of  exclusive  location  or  other 
monopoly  advantage  that  represents  no  actual  investment.  A 
railroad  exercises  the  right  of  eminent  domain  to  secure  its  loca- 
tion and  the  right  of  eminent  domain  can  only  be  lawfully  exer- 
cised for  a  public  purpose.  The  location  secured  by  this  method 
for  a  public  purpose  cannot  justly  create  a  monopoly  that  will 
he  capitalized  against  the  very  public  purpose  that  it  was  intend- 
ed to  serve — the  transportation  of  freight  and  passengers/* 

As  I  understand  the  evidence,  the  actual  cost  to  the  applicant 
for  making  surveys,  locating  and  building  its  line,  were  included 
in  the  valuation  made  by  the  Commission  heretofore,  and  while 
costs  of  a  similar  nature  incurred  by  the  Interstate  Company  in 
surveying  and  locating  its  line  and  procuring  franchises  mav 
be  made  the  basis  of  a  damage  suit  against  the  applicant,  thev 
are  not  part  of  the  reasonable  cost  or  fair  value  of  the  applicant's 
line  which  the  applicant  should  be  permitted  to  capitalize. 

The  applicant  acquired  the  right  of  way  and  built  a  paii;  of  its 
line  for  a  distance  of  eight  miles  upon  an  embankment  which 
had  been  built  by  the  McGeehan  Company,  whose  rights  were 
acquired  by  the  Interstate  Company.  It  was  stated  by  counsel 
for  the  applicant  at  the  time  of  the  argument  that  a  part  of  the 
$250,000  paid  the  Interstate  Company  was  to  go  to  the  Mc- 
Geehan Company  in  payment  for  said  grading.  The  cost  of 
the  eight  miles  of  grading  does  not  appear.  The  applicant  in  ac- 
<iuiring  the  right  of  way  from  the  landowners  acquired  the  stnie- 
tures  thereon;  if  in  so  doinp:  the  applicant  unlawfully  interferod 
with  the  rights  of  the  Interstate  Company  acquired,  by  a  prior 
location,  the  additional  cost  so  incurred  ought  not  to  be  capital- 
ized against  the  public.  As  I  view  it,  the  amoimt  paid  by  the 
applicant  in  settlement  with  the  Interstate  Company  represents 
the  cost  of  ousting  from  the  field  a  rival  company  which  had  set 
about  the  same  enterprise  which  was  accomplished  by  the  appli- 
cant; and  hence,  no  part  of  said  costs  should  be  capitalized 
against  the  public,  but  should  be  paid  from  income  and  not  as 
rn  operating  expense.  The  benefit  of  supplanting  the  Interstate 
Company  by  the  applicant  does  not  accrue  to  the  public,  but  to 
the  stockholders  of  the  applicant,  and  hence  the  cost  of  such  an 
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advantage  should  aooordingly  be  paid  by  the  stockholders  of  the 
applioant  from  income  and  should  not  be  made  a  part  of  an  in- 
creased valuation  to  be  used  for  rate  making. 

In  the  particulars  foregoing^  I  dissent  from  the  report  and 
order  aa  entered  herein. 


CALIFORNIA  RAIIiROAD  COMMISSION. 

BB  CLAEEMONT  DOMESTIC  WATEB  COMPANY. 

[Deci8i<m  No.  6798,  Application  No.  4090.] 

—  Contracts  —  Validity. 
A  contract  between  a  water  oompany  and  a  limited  number  of  it» 
ecmsnmera  whereby  the  utility  agrees  to  furnish  such  consumers  water 
at  cost  in  consideration  for  tiie  right  to  develop  water  on  property  be- 
longing to  such  consumers,  is  valid. 

[October  27,  1919.] 

Pbtition  asking  for  establishment  of  a  fair  rate  schedule  to 
be  charged  by.  water  company  for  water  delivered  to  certain  con- 
sumers; rate  schedule  fixed. 

Appearances:  E.  H.  Sanford,  for  Applicant;  A.  P.  Nichols 
and  J.  A.  Anderson,  for  water  consumers. 

Brundige,  Commissioner:  This  proceeding  is  brought  by  the 
Claremont  Domestic  Water  Company,  hereinafter  referred  to 
as  "applicant,"  which  asks  for  the  establishment  of  a  fair  rate 
schedule  to  be  charged  by  it  for  water  delivered  for  irrigation 
to  certain  of  its  consumers,  seven  in  number,  who  receive  their 
supply  under  the  so-called  "C.  T.  Naftel  contract."  Applicant 
alleges  that  the  present  rate  charged  these  consumers  is  noncom- 
pensatory, and  prays  that  this  Commisssion  authorize  it  to  charge 
a  fair  and  just  rate. 

In  addition  to  the  seven  consumers  referred  to  above,  service 
is  rendered  by  it  to  a  large  number  of  domestic  consumers  within 
the  city  limits  of  Claremont,  and  to  irrigation  consumers  in  the 
territory  adjacent  thereto.  The  rates  now  in  effect  are  those 
established  by  this  Commission  in  its  Decision  No.  1677  in  Ap- 
plication No.  1142,  being  an  application  of  Claremont  Domestic 
Water  Company  for  an  order  authorizing  an  advance  in  rates. 
P.U.R.1920B. 
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(Vol.  6,  Opinions  and  Orders  of  the  Railroad  Commission  of 
California,  p.  116.)  In  this  decision  rates  for  domestic  and  irri- 
gation service  were  established. 

It  appears  that  in  October,  1908,  0.  T.  Naftel  and  the  Citizens 
Light  &  Water  Company,  applicant's  predecessor  in.,  interest, 
executed  a  contract.  By  the  terms  of  this  contract  C.  T.  If aftel 
gave  the  Citizens  Light  &  Water  Company  the  right  to  develop 
water  in  the  northeast  quarter  of  the  southeast  quarter  of  section 
thirty-three,  township  one  north,  range  eight  west,  S.  B.  M.,  in 
the  county  of  Los  Angeles,  in  such  quantities  as  it  desired. 
Ifaftel,  however,  retained  the  right  to  develop  sufficient  water 
for  use  on  the  tract. 

The  Citizens  Light  &  Water  Company  desired  this  right  in 
order  to  protect  its  water  supply  and  to  obtain  additional  sources. 
In  return  for  this  right  the  Citizens  Light  &  Water  Company 
agreed  to  sink  a  14-inch  well  on  the  tract  in  question  and  to  fur- 
nish water  for  irrigation  to  ITaftel  at  cost  The  contract  more 
particularly  defines  "cost"  as  follows :  .  ^  •  agi'ees  to  furnish 
.  .  .  sufficient  water  to  properly  irrigate  the  said  forty  acres 
hereinbefore  described,  and  supply  the  same  with  water  for 
domestic  use  at  whatever  may  be  determined  to  be  the  actual 
cost  of  pumping  the  water  from  said  well,  taking  into  considera- 
tion the  engineer's  salary,  depreciation,  and  all  items  of  expense 
in  connection  with  the  operation  of  the  plant.  Said  cost  of  water 
shall  be  determined  and  agreed  upon  by  the  parties  hereto  after 
the  plant  is  installed  and  tested,  and  the  agreement  so  reached 
shall  be  embodied  in  a  5-year  contract,  the  same  to  be  readjusted 
and  agreed  upon  after  each  five  years  period. 

At  the  hearing  in  this  proceeding,  representatives  of  applicant 
and  of  the  consumers  affected  by  this  contract  agreed  that  the 
terms  of  the  contract  should  apply,  and  a  rate  be  established  in 
accordance  therewith.  I  am  of  the  opinion  that  a  rate  established 
by  this  method  will  be  fair  to  both  applicant  and  its  consumers. 

It  then  remains  to  determine  what  items  should  be  included 
and  in  what  amount.  Clearly  the  direct  expenses  of  operating 
the  plant,  such  as  power,  oil,  repairs,  and  labor,  should  be  in- 
cluded. The  principal  objection  advanced  at  the  hearing  was 
against  the  inclusion  of  the  expense  of  maintaining  applicant's 
down  town  office,  and  taxes. 
P.U.R.1920B. 
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The  operating  force  of  applicant,  including  the  superinten- 
dcHt,  pump  men,  and  down  town  office  employees,  devote  a  part 
of  their  time  to  the  operation  of  the  plant  which  delivers  water 
to  the  consiimers  affected  herein,  and  a  part  to  other  consumers. 
It  is  impossible  to  accurately  segregate  the  time  devoted  to  each. 

I  have  given  careful  consideration  to  all  of  the  evidence  sub- 
mitted and  it  appears  that  only  a  portion  of  the  down  town  office 
expense  is  chargeable  to  the  operation  of  this  plant.  The  actual 
expense  incurred  in  biUing  and  in  keeping  necessary  records  of 
this  plant  and  its  consumers  should  properly  be  included. 

I  am  of  the  opinion  that  in  view  of  the  terms  of  the  contract 
and  the  evidence  as  to  the  intent  of  the  parties  submitted  at  the 
hearing,  that  taxes  should  be  excluded. 

A  detailed  analysis  of  the  reports  and  evidence  submitted  has 
been  made  and  it  appears  that  the  total  amount  which  should  be 
produced  annually  by  these  consumers  is  $2,000,  and  I  find  as  a 
fact  that  this  sum  is  a  fair  and  reasonable  amount  for  this 
service. 

During  1918  the  plant  was  operated  a  total  of  1860  hours  for 
irrigation  and  451  hours  for  domestic  service.  The  average  cost 
per  hour's  operation  was  therefore  approximately  $1.07. 

It  was  contended  at  the  hearing  that  there  should  be  a  greater 
oharge  per  hour's  operation  of  this  plant  for  the  first  500  hours 
than  the  charge  per  hour  for  operation  in  excess  of  that  amount, 
and  it  appears  proper  that  in  order  to  equitably  allocate  the  ex- 
pense among  the  consumers,  some  differentiation  should  be  made. 

In  addition  to  the  service  rendered  in  delivering  water  for  irri- 
gation, applicant  delivers  water  during  the  winter  months  for 
domestic  use.  The  costs  of  delivery  are  included  in  the  above 
reported  sum  and .  it  appears  impracticable  to  segregate  the 
charges  as  between  these  two  services.  It  is  estimated  that  the 
rate  schedule  established  in  the  following  order  will  produce  at 
least  the  estimated  cost  of  service  set  out  herein* 
P.U.R.1920B. 
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CAIilFORNIA  RAIIjROAD  COMMISSIOX. 

BE  SAN  DIEGO  ELECTRIC  EAILWAY  COMPANY. 

[Application  Nos.  3808,  5009.] 

RE  POINT  LOMA  RAILROAD  COMPANY. 

[Application  Nos.  3809,  5008.] 
(Decision  No.  6836.) 

Valuation  —  Ascei^tainment  —  Booh  value  —  Inaccuvate  record. 

1.  Investment  figures  cannot  be  considered  sufficiently  reliable  to 
justify  their  use  as  a  rate  base  in  the  case  of  a  utility  whose  history 
goes  back  beyond  the  establishment  of  proper  accounting  rules. 

Valuation  —  Aecertainment  —  Necessity  for  eetahliOiing  ra$e  ha&e  — 
Value  of  service, 

2.  In  proceeding  to  fix  the  rates  of  a  street  railway  system,  the 
establishment  of  a  rate  base  is  of  no  practical  interest,  where  it  is 
dear  that  rates  which  theoretically  might  produce  a  fair  return  on  a 
fair  rate  base,  conld  not,  as  a  practical  matter,  be  put  into  effect, 
since  they  would  exceed  the  value  of  the  service  and  result  in  the  loss 
of  revenue. 

Depreciation  —  Necessity  of  providing  for, 

8.  A  utility  cannot  continue  to  operate,  where  its  fixed  charges 
and  certain  small  dividends  have  been  paid  (mly  because  no  allowance 
whatever  has  been  set  aside  for  depreciation. 
Return  —  Return  as  a  whole  —  Stt^et  railway  system, 

4.  A  street  railway  system  should  not  be  burdened  with  the  loss 
from  a  line  which  is  not  self-supporting  and  which  shows  no  prospects 
of  becoming  so,  and  the  operation  of  which  is  not  required  by  public 
necessity  and  convenience. 


Return  —  Operatitig  expenses  —  Cost  of  electric  power. 

Statement  that  a  cost  of  2  cents  per  kilowatt  hour  is  very  high 
for  power  to  operate  a  large  street  railway  system,  p.  103. 
Municipalities  —  Ability  to  regulate  utiUties, 

Statement  that  municipalities  have  not  the  organization  to  regu- 
late properly  the  rates  and  regulations  of  large  utilities,  p.  106. 
Return  —  Operating  expenses  —  Street  railways  —  Street  paving. 

Discussion  of  inequity  of  requiring  street  railway  companies  to  pave 
streets  under  present  day  conditions,  p.  106. 
Return  —  Operating  expenses  —  Street  railuyays  —  Paving, 

Suggestions  relative  to  relief  of  street  railways  from  paving  obli* 
gations,  p.  108. 
Service  —  Street  railways  —  One-man  oars. 

Discussion  of  advantages  of  operation  of  one-man  o^a  on  street 
railways,  p.  117. 
P.U.R.1920B. 
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depreciation  —  Methods  of  providing  against. 

Discussion  of  various  methods  of  providing  against  depreciation, 
p.  118. 
Depreciation  —  F^nds. 

Statement  that  maintenance  of  depreciation  fund  ii  preferable  to 
maintenance  of  depreciation  reserve,  p.  119. 
Depreciation  —  Xecessitu  for  caring  for. 

Statement  that  depreciation  should  be  taken  care  of  before  pay- 
ment of  interest  and  other  fixed  charges,  p.  119. 
Depreciation  —  Fund  —  Purposes. 

Statement  that  depreciation  fund  is  intended  to  care  for  the  future 
and  not  the  past,  p.  120. 
Bates  —  General  principles  in  fixing. 

Statement  of  principles  to  be  considered  in  fixing  rates,  p*  120. 
Monopoly  and  competition  —  Street  railways  —  Jitneys. 

Discussion  of  fact  that  street  railways  no  longer  have  a  monopoly 
because  of  automobile  competition,  p.  121. 
Bates  —  Fotver  of  Commission  —  Duty  to  fix  rates. 

Discussion  of  duty  of  Commission  to  fix  rates  rather  than  to  leave 
the  question  to  popular  solution,  p.  122. 
Bates  —  Street  railuHiys  —  Zone  system. 

Discussion  of  advantages  of  zone  system  of  street  railway  rates, 
p.  122. 

[November  14,  1919.] 

Application  for  increase  in  rates  and  for  discontinuance  of 
certain  lines  of  street  railway ;  zone  system  of  rates  carrying  an 
increase  authorized,  and  service  limited. 

Appearances:  Eead  G.  Dilworth,  for  the  applicants;  T.  B.  Cos- 
grove,  S.  J.  Higgins  and  C.  G.  Selleck,  for  the  city  of  San  Diego; 
Hamilton  &  Lindley,  by  R.  R.  Hamilton,  for  the  Chamber  of 
Commerce  of  the  city  of  San  Diego;  Johnson  W.  Pnterbaiigh 
and  Frederick  W.  Stearns,  for  the  city  of  Coronado;  F.  B.  An- 
drews, for  the  city  of  Chula  Vista ;  Ray  M.  Harris,  for  the  city 
of  National  City;  Arthur  T.  French,  for  the  city  of  East  San 
Diego;  E.  F.  Glidden,  for  Kensington  Park  and  Normal 
Heights ;  E.  H.  Lamme,  for  the  residents  of  La  Playa ;  S.  W. 
Switzer,  in  propria  i)er8ona ;  Mrs.  Lucy  B.  Long,  in  propria  per- 
sona; Mrs.  Mary  L.  Runkey,  in  propria  persona;  Mrs.  Belle 
Bishop,  in  prq)ria  persona. 

DevUn,  Commissioner:  Applications  8808  and  3809  were  filed 
herein  together  on  May  31,  1918,  and  were  consolidated  into  one 
proceeding.  The  former  application  deals  with  the  properties 
F.U.R.lOiOB. 
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of  the  San  Diego  Electric  Railway  Company  (hereinafter  called 
the  San  Diego  company)  and  the  applicant  asks  that:  "•  .  . 
the  Railroad  Commission  .  .  .  make  fnll  investigation  of 
the  rates,  charges,  rules,  regulations,  and  practices  of  applicant 
in  the  said  municipalities  and  territory  in  which  the  railroad 
lines  of  applicant  are  in  operation  and  determine  whether  or  not 
same  are  sufficient  to  permit  of  the  necessary  operating  expenses 
and  a  reasonable  return  upon  the  fair  value  of  its  property  used 
in  the  service  of  the  public  in  the  conduct  of  its  business,  and  fix 
such  rates,  and  establish  such  regulations  and  practices  in  the 
operatiOTL  of  applicant's  lines  as  will  permit  of  a  fair  and  rea- 
sonable return  to  the  stockholders  of  this  company  over  and 
above  the  necessary  expenses  and  proper  depreciation  and  de- 
ductions.   .    .    ." 

Application  3809  deals  with  the  properties  of  the  Point  Loma 
Railroad  Company  (hereinafter  called  the  Point  Loma  Com- 
pany), and  the  prayer  in  this  application  is  identical  with  the 
prayer  in  Application  3808.  The  Point  Loma  Company  is 
owned  and  controlled  by  the  same  interests  that  own  and  control 
the  San  Diego  Company,  and  the  lines  of  both  companies  are,  in 
fact,  operated  as  one  system. 

On  September  29,  1919,  and  while  the  proceeding  dealing 
with  the  two  applications  referred  to  was  under  way,  Applica- 
tions 5008  and  5009  were  filed.  In  Application  5008,  the  Point 
Loma  Company  asks  that  the  Commission  authorize  the  discon- 
tinuance of  all  service  over  its  lines  and  permit  the  taking  up 
of  all  track.  In  Application  5009,  the  San  Diego  Company 
enumerates  a  number  of  street  railway  lines  in  the  cities  of  San 
Diego  and  East  San  Diego  and  in  the  county  of  San  Diego,  and, 
for  reasons  stated  in  the  application,  asks  for  authority  to  discon- 
tinue service  on  the  lines  designated  and  to  take  up  the  tracks 
on  those  lines. 

Since  the  matters  dealt  with  in  the  last-named  applications  are 
encompassed  within  the  investigation  undertaken  by  the  Commis- 
sion in  connection  with  the  original  proceeding,  it  was  decided 
to  consolidate  these  matters  with  the  larger  proceeding.  The 
subject-matters  of  all  four  applications  will,  therefore,  be  taken 
up  in  this  opinion. 
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1.  Scope  of  Proceeding. 

The  Commission  is  asked  to  make  a  complete  investigation  of 
the  entire  financial  and  operating  condition,  including  rates, 
charges,  rules,  regulations,  and  practices  of  applicants  in  all  of 
the  nuiiiicipalities  and  territory  served  by  applicants'  lines. 
These  lines  operate  within  the  cities  of  San  Diego,  East  San 
Diego,  Coronado,  Xa'tional  City,  Chula  Vista  and  in  unincor- 
porated territory  of  the  county  of  San  Diego. 

No  direct  challenge  to  the  jurisdiction  of  this  Commission  as 
distinguished  from  the  city's  jurisdiction  was  made  by  the  city 
of  San  Diego  in  the  initial  stages  of  this  proceeding,  and  there 
was  no  indication  of  any  objections  on  the  part  of  the  city  to  the 
scope  of  the  proceeding  at  the  earlier  formal  hearings.  At  an 
informal' conference  between  the  representatives  of  the  Commis- 
sion, the  applicants  and  the  other  parties  to  the  proceeding  held 
in  San  Diego  on  September  17,  1919,  the  city  attorney  of  San 
Diego  directly  challenged  the  Commission's  jurisdiction  as  to 
several  matters  and  intimated  some  doubt  as  to  the  Commission's 
jurisdiction  in  the  matter  of  rates  where  the  latter  included  trans- 
fer privileges.  It  is  clear,  of  course,  that  if  the  city's  contention 
had  been  concurred  in  and  had  been  followed  to  its  conclusion 
by  the  Commission,  any  investigating  into  service  and  most 
phases  of  operation  would  have  been  in  an  advisory  capacity  only. 
No  remedy  could  have  been  enforced  by  the  Commission  to  re- 
lieve the  public  and  the  company  from  unsatisfactory  service  and 
operating  conditions. 

In  the  presentation  of  its  case,  the  applicants  submitted  to  the 
Commission  data  and  exhibits  on  all  phases  of  street  railway  op- 
eration. I  reached  the  conclusion  that  in  order  to  deal  adequately 
with  the  issues  presented,  the  Commission's  staff  should  examine 
into  all  matters  pertaining  to  the  affairs  of  the  applicants,  and 
that  a  report  should  be  made  to  the  Commission  on  that  basis. 
Mr.  Sachse,  chief  engineer  of  the  Commission,  was  accordingly 
instructed  to  make  the  report  along  such  lines. 

The  financial  condition  of  applicants,  for  reasons  that  will  be 
discussed  later  in  this  opinion,  has  rapidly  been  growing  worse 
in  the  last  few  months,  and  in  the  latter  part  of  September  the 
applicants,  over  the  protest  of  the  city  of  San  Diego,  ordered  the 
discontinuance  of  service  over  certain  of  their  lines.  The  com- 
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mon  council  of  the  city  of  San  Diego  wired  the  Commission  a 
resolution  adopted  in  special  session  on  October  1,  1919,  wherein 
it  set  forth  the  serious  consequences  of  the  applicants'  action 
and  concluded:  "That  the  Eailroad  Commission  be  and  it  is 
hereby  respectfully  requested  to  issue  its  order  directing  the  San 
Diego  Electric  Railway  Company  immediately  to  resume  nor- 
mal service  upon  all  its  lines  in  this  city.    .    .    /^ 

A  rather  anomalous  situation  was  thus  created.  On  the  one 
hand  the  representative  of  the  city  of  San  Diego  challenged  the 
Commission's  jurisdiction  over  matters  of  service,  while  on  the 
other  hand  the  common  council  was  asking  the  Commission  "to 
issue  its  order  directing  the  San  Diego  .  .  .  company  to 
immediately  resume  normal  service  upon  all  its  lines  in  this 
city." 

The  Commission  on  the  day  of  the  receipt  of  the  resolution, 
October  1,  1919,  wired  the  San  Diego  Company  directing  the 
resumption  of  service  as  it  existed  on  September  30  pending  a 
further  order  of  the  Commission.  The  Commission  also  wired 
the  common  council  notifying  it  that  the  proceeding  had  been 
set  down  for  a  final  hearing  and  asking  the  city  to  make  clear 
at  that  hearing  its  position  on  the  question  of  jurisdiction* 

The  final  hearing  took  place  in  San  Diego  on  October  8,  1919. 
The  city  attorney  of  San  Diego  ^at  the  opening  of  the  final  hear- 
ing made  a  statement  dealing  with  this  question  of  jurisdiction, 
as  follows : 

^*The  municipal  authorities  have  authorized  me  and  directed 
me  to  say  to  you  that  it  is  their  wish  that  in  your  order  you  cover 
this  case  from  every  conceivable  standpoint  that,  in  your  opin- 
ion, will  be  for  the  best  interests  of  this  community  in  the  opera- 
tion of  this  public  utility.  If,  by  any  possible  conception,  it 
could  be  contended  that  the  municipality  has  jurisdiction  over 
any  phase  of  service,  I  cannot  too  plainly  say  that  it  is  our  desire 
that  we  be  released  of  any  responsibility  in  that  matter,  and  that 
the  Commission  cover  that  phase  as  well  as  every  other  phase. 
It  is  our  desire  that  nothing  be  left  for  the  municipal  authoritie:^ 
to  attend  to ;  that  the  entire  situation  be  covered  by  the  Railroad 
Commission." 

Thus,  it  is  apparent  that  none  of  the  parties  hereto  now  chal- 
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lenge  or  question  the  jurisdiction  of  this  Commission  in  the 
premises. 

Hearings  were  held  on  April  29  and  30,  on  June  17  and  18, 
and  on  October  8,  1919.  At  those  hearings  and  in  the  periods 
between  them  a  large  number  of  exhibits,  many  of  them  very 
voluminous,  were  introduced  in  evidence  by  the  company.  Ex- 
hibita  were  also  filed  by  the  city  of  San  Diego,  by  several  of  the 
other  parties  to  the  proceeding,  and  by  the  Commission's  depart- 
ments. In  addition  there  were  available  and  considered  as  paii: 
of  the  evidence  all  of  the  annual  reports  of  the  applicants  on  file 
with  the  Commission;  the  valuation  made  by  the  Commission 
of  the  San  Diego  Company's  property  in  1914  and  discussed  by 
the  Commission  in  Decision  No.  2834;  and  such  other  relevant 
data  as  had  been  filed  with^  or  prepared  for,  the  Commission  in 
prior  proceedings  dealing  with  these  applicants. 

Although  there  was  some  examination  and  cross-examination 
of  witnesses,  it  became  evident  to  me  during  the  course  of  the  pro- 
ceedings that  the  great  bulk  of  the  exhibits  and  the  wide  range 
of  subjects  covered  made  it  impracticable  to  advantageously 
pursue  an  examination  and  cross-examination  in  detail  of  the 
unusually  large  number  of  exhibits,  in  a  reasonable  .time  and  pur- 
sue the  usual  procedures  in  public  hearings  before  the  Commis 
sion.  I  suggested,  therefore,  that  a  preliminary  and  tentative 
report  be  made  on  the  San  Diego  street  railway  situation  by  the 
chief  engineer  of  the  Commission  and  that  this  report,  on  the 
basis  of  all  the  exhibits  filed  and  all  other  available  data  and 
also  on  the  basis  of  an  independent  investigation,  should  contain 
such  tentative  suggestions  and  recommendations  as  the  Commis- 
sion's staff  might  have  to  offer.  I  also  suggested  that  copies  of 
the  report  should  go  to  all  the  parties  to  the  applications  and 
that  thereafter  conferences  should  be  held  in  San  Diego  between 
these  parties  to  discuss  the  report  and  the  recommendations. 
Whatever  changes  it  might  appear  necessary  or  proper  to  make 
as  a  result  of  the  conferences  should  then  be  incorporated  in  the 
report.  The  report  should  thereupon  be  introduced  in  evidence 
and  become  an  exhibit  in  the  case.  My  views  and  suggestions 
were  acceptable  and  concilrred  in  by  all  parties  concerned  and 
the  Commission's  departments  were  instructed  accordingly.  The 
report  was  made  and  sent  out  as  agreed  and  was  fully  discussed 
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by  all  parties  at  a  conference  in  San  Diego  on  September  17, 
1919.  A  supplemental  report  was  written  as  a  result  of  that 
conference  and  the  original  report,  t<^ther  with  this  supple- 
ment, are  paii;  of  the  evidence  in  the  proceeding. 

2.  Financial  and  Operating  Condition  of  Applicant. 

The  substance  of  the  applicants'  complaint  is  that  under  pres- 
ent rates  and  with  present  operating  and  other  expenses  there  is 
a  steadily  increasing  loss  to  the  owners  of  these  properties  caused 
by  furnishing  street  car  service  to  the  people  in  the  San  Diego 
territory.  Applicants  maintain,  in  effect,  that  unless  revenue 
can  be  increased  or  expenses  decreased,  or  both,  to  a  point  where 
die  income  will  be  equal  to  the  operating  expenses,  taxes,  a  prop- 
er allowance  for  depreciation,  and  some  reasonable  return  on  the 
value  of  the  property,  service  will  have  to  be  curtailed  and,  if 
conditions  do  not  improve,  in  time  abandoned  entirely  except 
for  such  few  lines  as  may  be  self-sustaining. 

In  support  of  this  contention  there  have  been  introduced  sev- 
eral hundred  reports,  statements,  tabulations,  maps,  charts,  and 
other  data.  Generally,  the  exhibits  filed  by  applicants  give  a 
detailed  and  complete  operating  and  financial  history  of  the  prop- 
erties from  their  beginning  to  the  present  day.  They  give  fur- 
ther an  analysis  of  present  day  conditions  (traffic,  revenue,  and 
expenses)  with  estimates  and  deductions  for  the  future. 

There  have  also  been  submitted  a  number  of  exhibits  showing 
what,  in  applicants'  opinion,  is  necessary  in  the  way  of  recon- 
struction and  improvement  of  the  properties  over  an  extended 
period  in  the  future.  The  applicants'  accounts  have  been  re- 
written in  their  entirety  and  there  have  been  recomputed  on  the 
basis  of  classification  of  accounts  as  at  present  prescribed  by  this 
Commission  all  capital  expenditures  and  all  revenues  and  opeiv 
ating  expenses.  From  these  rehabilitated  accounts  there  have 
been  constructed  new  balance  sheets  for  the  periods  covered  and 
these  are  supposed  to  show  the  actual  financial  condition  of  the 
company  from  time  to  time  as  compared  with  the  conditions  ap- 
pearing in  the  books  and  in  the  annual  reports  filed  with  this 
Commission.  The  present  day  traffic  and  operating  exhibits 
show  that  in  proportion  to  the  increase  in  population,  traffic  in 

the  territory  served  by  these  properties  is  decreasing,  with  a  con- 
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sequent  reduction  of  operating  revenue,  while,  on  the  other  hand, 
operating  expenses  are  steadily  increasing. 

These  exhibits  have  been  carefully  analyzed  and  from  them, 
and  frcMn  the  Commission's  engineering  department's  report,  it 
has  been  possible  to  draw  very  definite  conclusions. 

(a)  Investment. 

There  are  before  the  Commission,  as  far  as  the  San  Di^o 
Company  is  concerned,  two  figures  for  investment  in  road  and 
equipment  of  the  company's  operative  property: 

L  Investment  in  road  aad  eqnipment  (December  31,  1918)  at 

per  annual  report  filed  with  the  Commission  $5,159,970.00 

2.  Investment  in  road  and  equipment  as  per  reconstructed 
capital  accounts  (Company's  Exhibit  No.  1,  Revised)  of 
December  31,  1918    5,068,119.00 

For  the  Point  Loma  Company  we  have  only  one  figure,  as  it 
appears  in  the  annual  report  filed  with  the  Commission,  totalling 
$217,939.20. 

As  an  index  to  the  total  inrestment  in  the  combined  properties 
of  the  two  corporations  under  consideration  in  this  decision, 
there  follows  the  consolidated  statement  compiled  from  the  cor- 
porate books  of  the  companies  and  sho\ving  investment  in  road 
and  equipment  as  of  December  31,  1918.  These  figures  are  iden- 
tical with  the  figures  in  the  annual  reports  filed  with  the  Com- 
mission. 

In  Applications  3808  and  3809  the  applicants  ask  that  the 
Commission  fix  rates  and  create  conditions  that  will  permit  of 
a  fair  and  reasonable  return  upon  the  fair  value  of  the  property 
used  in  the  service  of  the  public  in  the  conduct  of  their  business. 
At  the  hearing  on  April  30  the  companies  modified  their  applica- 
tion and  asked  that  the  ^'sacrifice  or  the  investment"  should  be 
taken  as  the  rate  base.  The  investment  figures  are  of  importance 
because  of  this  contention.  I  have  come  to  the  conclusion,  how- 
ever, that  the  investment  figures  cannot  be  considered  as  suffi- 
ciently reliable  to  justify  tlieir  use  as  a  rate  base. 

[1]  In  the  early  period  of  these  companies'  history,  especially 
from  1892  to  1900,  the  accounts  and  records  were  not  kept  in  a 
form  that  would  indicate  accurately  the  actual  cash  investment 
in  the  purchase  of  the  existing  properties  or  the  construction  of 
new  properties.     In  this  respect,  the  same  difficultiea  are  met 
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within  these  properties  as  we  find  them  in  almost  every  utility 
whose  history  goes  back  beyond  the  establishment  of  prop^  ac- 
counting rules. 

It  seems  to  me  a  ooincidenoe  rather  than  a  significant  fact  that 
the  investment  figures  appear  to  bear  a  close  relation  to  the 
valuation  figures  found  by  our  engineering  department.  What- 
ever the  actual  cash  investment  in  these  properties  may  have 
been,  it  appears  to  me  to  be  established  as  a  fact  that  the  re- 
production cost  on  the  basis  made  by  our  engineers,  and  not 
taking  into  consideration  accrued  depreciation,  is  a  figure  that 
is  in  excess  of  the  investment  in  road  and  equipmeut  as  it  stands 
on  the  books  of  the  company  on  December  31,  191S. 

Consolidated   Stateuipnt  Compiled  from   the  Corporate   Books  of  the   San    Diego 
Electric  Railway  Company.     Point   Loma  Railroad  Company. 
Investment  in  Road  and  Equipment  as  of  December  31,  1918. 


Acct. 
No. 


501 

502 
503 

504 
505 
506 
507 
508 
510 
511 
512 
515 
516 
517 

519 

520 

521 

521A 

523 

524 

525 
526 
529 

580 
532 
B83 
585 
586 
587 
588 
539 
540 
542 
543 
544 
545 
546 
547 
550 


Item. 


Bngineering  and  superiutend- 
ence 

Right  of  way   

Other  lands  iisod  in  electric 
railway  operation   

Grading 

Ballast 

jTies 

Rails,  rail  fastenings  and  Joints 

{Special  work 

iTi'ack  and  roadway  lal>or  .... 

I  Paving 

'Roadway  machinery  and  tools 

Bridges,  trestles  and   culverts 

Crossings,  fences  and  signs  . . 

Signal  and  interlocking  ap- 
paratus   

Poles  and  fixtures 

Underground  conduits 

Distribution  system 

Overhead  underground  feeders 

Shops  and  car  houses 

Stations  and  miscellaneous 
buildings  and  structures  . . . 

Wharves  and  docks 

Park  and  resort  property  .... 

other  expenditures  way  and 
structures   

Passenger  combination  cars  . . 

Service  equipment 

Electric  equipment  of  cars  . . . 

Floating  equipment 

Shop  equipment 

Furniture   

Miscellaneous  equipment 

I'ower  plant  buildings 

Substation  buildings 

Power  plant  equipment 

Substation  equipment 

Transmission  system 

Franchises 

Law  expenditures 

Interest  during  construction . . 

Miscellaneous  


Totals  .. 


TotaL 


16.535.33 
20,255.98 

107,562.40 
118.149.89 
120,878.91 
178,026.46 
575,615.36 
140,186.63 
356,601.22 
542,309.75 

6,638.28 
114,027.68 

1,979.98 

644.06 

73.991.22 

15,697.24 

152,254.43 

131,815.48 

320,332.45 

23,588.01 


37,556.77 

11,145.05 
547,983.07 

13,102.80 
252,731.81 


36.205.90 

29,194.06 

19,147.58 

.193,016.82 

367.89 

597,893.67 

10,645.69 

1,348.04 

87,656.29 

1,2;^0.40 

29.711.38 

.101,095.90 


San  Diego 
Ijlleotric 
Railway 

Company. 


$17,307.98 

107,5!J2.40 
103.rMr,.J7 
ii7,:ir>4.r»7 
160,700.46 
529,254.53 
187^3.28 
841.291.31 
540,9780)0 

6.683.28 
113.495.41 

1,8?  4.98 

644.06 

68.297.35 

16,697.24 

124,263.56 

181.815.43 

820.832.45 

22.815.82 


37.497.62 

10.826.32 
647,983.07 

13,102.80 
252,731.81 


36.205.90 

29,194.06 

19.147.58 

898,016.32 

367.89 

597,893.67 

10.645.69 

1,34S.04 

86.456.00 


Point    Loma 
Railroad 
Company. 


$6,535.3:; 
2,948.73 


14,574.62 
3,.%24.84 

37,2.36.00 

46,360.83 
2,853.35 

15,309.91 
1,331.25 

532.27 
105.00 


10,693.87 
'27,996.87 


1.272.19 

*"  59.ir. 

816.73 


26.013.62 
240,950.04 


$5,377.136.28  $5.159.197.81 


1,2(»0.29 

1.2.'i<i.40 

3.697.71 

60,14,->.S« 


$217,939.20 
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(&)  Valuation. 

To  the  extent  that  the  amount  and  the  value  of  the  property 
devoted  to  street  railway  service  is  of  importance  in  this  in- 
vestigation, it  is  my  opinion  that  the  valuation  of  the  property 
of  the  San  Di^o  company,  as  made  by  the  Commission  in  1914 
(Decision  No.  3834)  and  as  brought  up  to  date  by  the  engineer- 
ing department,  should  be  the  basis  of  calculation.  The  1914 
valuation  has  been  used  and  in  the  following  table  the  additions 
and  betterments  from  June  30,  1914  to  December  31,  1918, 
have  been  added  by  accounts. 

San  DIegD  Electric  Railway  Company. 
Reproduction  value  as  shown  in  Bxtiibit  '*C'*  of  Railroad  Commission  Decision 
No.  2384,  in  the  matter  of  the  Commission's  investigation  into  the  value  of  tho 
San   Diego  Klectric  Railway  Company,   Case  No.  745,  decided  May   12,  1915, 
with  additions  and  betterments  from  July  1,  1914  to  December  31,  1918. 
(Operative  Property) 


Acct. 
No. 


501 

502 
503 

504 
505 
506 
507 

508 

*^511 
612 
515 
616 
517 

€519 
620 
621 
523 
524 

526 
529 

530 

532 

r.33 

536 
r.37 
538 
539 
540 
542 
543 
545 
546 
547 
548 
549 
550 


Item. 


Ro"pro(luction 

cost    as    of 

June  30.  1914. 


EDgineerlng  and  superintend- 
ence  

Right  of  way 

Other  lands  used  In  electric 
railway  operation 

Grading 

Ballast   

Ties 

Ralls,  rail  fastenings  and  joints 

Special  work    

Track  and  roadway  labor  .... 

Paving 

Roadway  machinery  and  tools 

Bridges,   trestles  and   culverts 

Crossings,  fences  and  signs   . . 

Signals  and  Interlocking  ap- 
paratus   

Poles  and  fixtures •• 

Underground  conduits 

Distribution  system   

Siiops  and  car  houses   

Stations,  miscellaneous  build- 
ings and  structures 

Parks*  and  resort  property    . . 

Other  expenditures,  ways  and 
structures   

Passenger  and  eomblnatlou  cars 

Service  equipment    

Electric  equipment  of  ears   . , 

Shop  equipment 

Furniture   

Miscellaneous  equipment  ..... 

Power  plant  buildings    

Substation  buildings 

Power  plant  equipment    

Substation  equipment 

Franchises 

l^w  expenses «... 

Interest 

Injuries  and  damages 

Taxes  

Miscellaneous 

Total  operative   

Stores  and  supplies 


Total  as  of 
December 
31,  1917. 


$141,476.95 

217.774.00 

241,527.00 
117,764.00 

78.274.00 
108.354.00 
340,952.00 
100,028.00! 
120,242.00; 
465.480.00 
8,418.00 

23,592.11 
289.76 

631.40 

47,073.19 

15,839.36 

162,984.31 

312,105.61 

5,356.93 


488.342.34 
18,825.12 

238,164.90 
35,262.27 
22,392.75 
16,633.96 

295,594.22 


$141,476.95 
220,397.21 

240,260.35 
174,781.53 
128.734.44 
120,644.92 
444.022.76 
159,315.91 
167.473.80 
674,743.68 
9.137.62 
124,242.95 
941.23 

839.87 

61,281.03 

15,839.36 

285.278.43 

383.033.04 

24,668.60 


508.905.10 


70,738.48 
120.958.55 
18.0G4.91 
17.957.53 
96,008.58 


7,747.30 

672.959.58 
21,968.16 

314,589.76 
40,158.66 
25,755.70 
16,618.27 

400,959.14 
367.89 

672,883.40 

10.584.21 

51.00 

70,738.48 

152,517.61 
18,664.91 
17,957.53 
96,008.58 


$4,522,611.33  $6,612,639.49 
213,537.37        186,451.67 


Total  operative 


$4.736.148.70  $5,799,091.16  $5,704,928.57 


Total  as  of 
December 
31.  1918. 


$141,470.95 
221.01S.7r. 

240,260.35 

186,343.11 

128,000.08 

119,608.80 

464.974.80 

174,971.72 

180,180,52 

608,899.33 

9,389.15 

*  124,268-80 

1.723.02 

1,164.59 

61,279.53 

15.839.30- 

237,560.73 

333,670.95 

24,668  00 
128.15 

1 0,820. -i  2 

580.910.05 
21.908,16 

262.512.90 
40,155.23 
25,320.00 
18,000.21 

400,755.00 
307.89 

574.9."»1.95 

10,04r».09 

51.00 

70,738.48 

152,972.17 
18,064.91 
17,957.53 
96,008.58 


$5,578,251.57 
126,677.00 
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The  engineering  department  reports  that  it  was  impossible,  by 
reason  of  limited  time,  to  make  an  estimate  based  on  present 
conditions  of  reproduction  cost  less  depreciation.  Neither  do  I 
believe  that  the  effort  and  the  cost  required  to  make  such  an 
estimate  would  have  been  justified  for  the  present  purposes,  and 
closest  possible  approximation  of  such  a  figure  seems  to  me  suffi- 
cient for  our  purposes. 

Taking  account  of  the  present  condition  of  these  properties,  I 
accept  as  sound  the  engineering  department's  conclusion  that  a 
condition  per  cent  of  80  reflects  a  depreciated  value  of  the  San 
Diego  company's  property  and  a  condition  per  cent  of  75  the 
depreciated  value  of  the  Point  Loma  company's  property.  We 
have,  then,  the  following  figures: 


I  Reproduction!  ^?°^*- 

cost  I       *'^°' 

^^^'         [per  cent. 


1 — San  Diego  Electric  Railway  (as  per  above)  $5,704,929.00,        80 
2— Point  Loma  Rallrorid    I    1217.000.00        75 


Totals I  $5,921,929,001        79 


Reproduction 
cost    less    de- 
preciation. 


14.563,943.00 
162.750.00 


$4,726.6Q8.0(> 


1  Record  of  cost,  reclassified. 

[2]  It  does  not  seem  to  me  that  the  establishment  of  a  rate 
base  is  of  practical  interest  in  this  proceeding.  I  make  this 
statement  because  it  is  evident  to  me  that  a  fair  return  on  a 
proper  rate  base  figure  is  not  here  a  controlling  factor.  It  will 
become  clear  that  conditions  in  San  Diego  and  in  the  territory 
served  by  this  street  railway  system  are  such  that  rates  which 
theoretically  and  on  paper  might  produce  a  fair  return  on  a 
fair  rate  base  cannot,  as  a  practical  matter,  be  put  into  effect. 
If  the  fare  exceeds  a  certain  maximum,  traffic  will  automatically 
decline  to  such  an  extent  that  the  cure  will  be  worse  than  tlie 
disease.  And  the  result  would  be,  in  my  opinion,  the  end  of 
this  transportation  system. 

The  investment  and  valuation  figures  are  of  interest,  therefore, 
mainly  because  it  can  be  shown  very  definitely  and  very  clearly 
that  with  this  street  railway  system  it  is  not  a  question  of  exces- 
sive profits  or  even  of  fair  return  on  money  invested  or  on  value 
of  property,  but  it  is  rather  a  matter  of  pro\4ding  the  necessary 
operating  expenses  and  carrying  charges  and  of  creating  a  con- 
dition, if  possible,  where  it  is  to  the  advantage  of  the  owners 
of  these  properties  to  give  adequate  and  safe  street  railway  service 
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and  to  furnish  such  transportation  as  will  be  a  valuable  service  to 
the  public^  rather  than  let  the  service  decline  and  abandon  the 
property. 

(c)  Present  Financial  Oandiiion. 

Below  is  a  balance  sheet  of  the  company  as  of  December  81, 
1918,  showing  two  sets  of  figures:  the  first  set  based  on  the  re- 
classified accounts,  as  introduced  by  the  company  in  this  proceed- 
ing, and  the  second  set  reflecting  the  figures  on  the  corporate 
books  of  the  company. 

The  details  for  the  yearly  balance  sheet  are  found  in  appli- 
cants' Exhibit  No.  1.  It  will  be  noted  that  in  the  reclassification 
made  by  the  company  of  the  balance  sheet  accounts  there  is  a 
difference,  as  compared  with  the  corporate  books,  of  $3,866,678. 
The  principal  items  going  to  make  up  this  difference  are: 

1.  Accaiml  Jfil — Change  in  Road  <wui  Equipment  (decrease 
of  $91,078).  This  reduction  has  been  made  in  the  reclassified 
accoimts  because  of  property  retired  and  gone  out  of  existence  in 
the  past,  but  which,  however,  remains  on  the  books  of  the  San 
Diego  company.  This  item  should  be  permanently  eliminated 
from  the  company's  property  accounts. 

2.  Account  417 — Discount  on  Capital  Stock  (decrease  of 
$3,760,000).  This  amount  has  been  entirely  eliminated  in  the 
reclassification  accounts,  because  such  reclassified  accounts  are 
based  upon  the  assumption  that  the  stockholders  vrill  turn  back 
to  the  treasury  of  the  corporation  the  stock  to  which  this  discount 
applies.    The  entry  has  no  significance  in  this  proceeding. 

8.  Account  JfSS — Capital  Stock  (decrease  of  $J^,J^OO,000).  In 
reclassifying  the  books,  it  was  assumed  by  the  representatives  of 
the  company  that  the  stockholders  will  surrender  $4,400,000  of 
stock.  The  item  may  be  eliminated  from  consideration  in  this 
case. 

4.  Account  4$6 — Accrued  Interest,  Dividends  and  Bents  Pay-, 
able  (increase  of  $S03,SJffO),  This  item  appears  among  the 
liabilities  in  the  reclassified  balance  sheet  for  the  reason,  as  ex- 
plained by  representatives  of  the  company,  that  the  company 
owes  to  the  Spreckels  interests  the  sum  of  $803,240  for  unpaid 
interest.  From  time  to  time  the  Spreckels  interests  have  ad- 
vanced moneys  to  the  San  Diego  company,  which  moneys  so 
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San  Diego  Electric  Railway  Companj. 

ComparatlTe  Statement  of  Classlfled  Balance  Sheet  Accounts  wltli  Corporate  Books 

from  1892  to  1918,  indnsiYe. 


Acct 
No. 


401 

i02 
404 

40i8 


407 
409 
410 

411 

411- 

412 


418 


416 

417 
418 
4;20 


423 
427 


430 
433 


485 


439 
442 
443 

444 

446 


448 

449 
450 
461 


AsseU. 

Investments, 

ftoad  and  equipment  

Sinkine  fund    

Miscellaneous  physical  prop- 
erty   

Other  investments 

Total  investments 

Current  AsseU. 

Cash 

rx>an8  and  notes  receivable  . . 

Miscellaneous  accounts  receiv- 
able   

Material  and  supplies 

E<|uipment  held  for  disposition 

Interest,  dividends  and  rents 
receivable « . 

Total  current  assets  .... 

Deferred  Ass€t9, 
Other  deferred  assets 


Unaafu^ted  D«Mla. 
Bents  and  insurance  premiums 

paid  in  advance 

Discount  on  capital  sto<A  ... 
Discount  on  funded  debt  .... 
Other  unadjusted  debts 

Total  unadjusted  debts  . . 

Total  assets   

LiabillHes. 

Stock. 

Capital  stock  


Lena  Term  Debt. 
Funded  debt  unmatured 

Current   lAdbOitits. 
Loans  and  notes  payable  .... 
Matured     interest,     dividends 

and  rents  payable 

Accrued      interest,     dividends 

and  rents  payable 

Total  current  liabilities  . . 

Unadjusted  Credits. 

Tax  liability 

Operating  reserve   

Accrued    depreciation  —  road 

and  equipment 

Reserve    for    amortiaation    of 

franchise 

Other  unadjusted  credits  .... 

Total    unadjusted   credits 

Corporate  Surplus. 
runded   debt   retired   through 

surplus 

Sinking  fund  reserve  

Miscellaneous  fund  reserve  ... 
Profit  and  loss — balance  .... 

.  Total    corporate    surplus 

Total  llabnitiea 


Bedassifled. 


$5,068,118.83 
39.800.00 

6,677.57 
35,000.00 


$5,149,596.40 


$89,393.05 
4,000.00 

72,899.62 

126,676.99 

7,600.00 

142.13 


$260,711.79 


$2,570.00 


$2,664.59 

'526,559.i4 
7,826.72 


$537,039.45 
$5,939,917.64 

$600,000.00 

$3,803,000.00 

$54,074.27 
188,200.00 
303,239.52 


$545,513.79 


$18,084.32 
6,062.85 

1,664,348.04 

32,510.51 
10,025.19 


$1,731,025.91 


$492,000.00 

600.00 

8,303.60 

1 1;240,525.66 


1  $739,622.06 


$5.939,917.64 


Corporate 
books. 


$5,159,197.08 
39,800.00 

6,677.57 
35,000.00 


$«t  240.674.65 


$89,30.i.05 
4,000.00 

72,899.62 
126,676.99 


142.13 


$243,111.79 


$2,570.00 


$2,654.59 

8,750,000.00 

626,559.14 

41,025.72 


$4,820,239.45 
$9,806,595.89 

$6,000,000.00 

$8,803,000.00 

$54,074.27 
188,200.00 


$242,274.27 


$18,084.32 
6,062.85 

777,397.64 

14,663.09 
10,025.19 


$826,233.09 


$117,000.00 

600.00 

8,303.60 

190,815.07 


$64,911.47 


$9,806,595.89 


Increase  or 
decrease. 


$91,078.25 


$91,078.25 


$7,600.00 


$7,600.00 


$8,750,000.00 
"83,260.66 


$3,783,200.00 


$3,866,678.25 


$4,400,000.00 


$303,239.52 


$303,239.52 


$886,945.40 
17,847.42 


$904,792.82 

$375,000.00 
1,049,710.59 


$674,710.59 


$3,866,678.25 
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advanced  were  repaid  either  in  stock,  bonds  or  cash.  It  is  now 
claimed,  however,  that  the  company  still  owes  the  Spreckels 
interests  the  sum  of  $363,240  for  unpaid  interest 

There  is  no  need  to  pass  on  the  propriety  of  this  claim  in  this 
proceeding,  for  the  reason  that  the  item  in  no  way  affects  the 
conclusions  reached  in  this  decision. 

5.  Account  44$ — Accrued  Depreciation  on  Road  and  Equip- 
ment (increase  of  $886,945),  This  item  is  the  most  important 
one  in  connection  with  the  company's  finances,  as  the  question 
of  depreciation  is  probaby  the  controUing  factor  in  the  present 
precarious  condition  of  the  compaiiy. 

It  will  be  noted  that  there  is  an  accrued  depreciation  on  the 
fop&fexty  as  it  exists  at  present,  aeeoiding  to  the  corporate  books, 
of  over  $777,000.  On  reclassification,  the  company  finds^  accord** 
iiig  to  applicants'  Exhibit  "No.  1,  that  this  sum,  large  as  it  is, 
is  erroneous  and  that  an  additional  $887,000  should  be  added.- 
We  have,  therefore,  a  total  accrued  depreciation  on  December 
31,  1918,  of  $1,664,000. 

The  accrued  depreciation  as  found  by  the  company  through' a 
reclassificaticm  of  accounts  ($1,664,343)  equals  52  per  cent  of 
the  total  value  of  depreciable  property  less  salvage  ($3,206,262). 
This  is  an  unusually  large  percentage  and  can  be  accounted  for 
in  only  two  ways :  First,  that  the  property  has  depreciated  to 
an  unusually  large  extent,  and,  second,  that  the  life  of  the  various 
property  items  is  unusually  short.  Both  of  these  conditions  exist 
with  reference  to  certain  large  part  of  this  property. 

It  will  also  be  noted  that  there  is  no  cash  item  on  the  asset 
side  of  the  balance  sheet  corresponding  to  this  large  figure  on 
the  liability  side.  It  is  a  fact  that  the  company  has  no  actual 
depreciation  fund  and  this  fact  explains,  to  a  very  large  extent, 
the  present  unfavorable  financial  and  operating  condition  of  the 
railway  system.  This  matter  will  be  discussed  more  fully  in 
this  opinion. 

6.  Accourd  448 — Funded  Debt  Retired  Through  Surplus  (tV 
crease  of  $S75/)00).  This  item  appears  in  the  company's  annual 
report  at  $117,000,  while,  according  to  the  company's  reclassifica^ 
tion,  $492,000  should  appear  instead.  This  item  is  not  con- 
sidered in  this  proceeding. 

These  six  items  are  the  principal  ones  that  call  for  ooimnenti 
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on  the  balance  sheet  Their  significance  with  relation  to  the 
financial  ccmdition  of  the  San  Di^go  Company  is  that  the  actual 
deficit  of  the  company  is  less  than  would  appear  from  the  re- 
classified balance  sheet  above. 

In  this  connection,  attention  may  properly  be  called  to  De- 
cision No.  1851,  dated  October  6,  1914,  in  which  decision  the 
Commission  authorized  the  San  Diego  company  to  execute  a 
mortage  securing  the  payment  of  $10,000,000  general  first  lien 
sinking  fund  5  per  cent  gold  bonds  payable  January  1,  1955, 
and  to  issue  $4,497,000  of  said  bonds  at  not  less  than  85  per 
cent  of  their  face  value  plus  "Accrued  interest 

At  the  time  of  the  Commission's  decision,  the  company  re* 
ported  $1,625,000  of  first  mortgage  5  per  cent  bonds  outstandr 
ing.  Upon  investigation,  the  Commission  found  that  the  com- 
pany had  issued  its  note  for  $574,406.73  to  J.  D.  and  A.  B. 
Spreckels  Securities  Company  and  used  the  moneys  obtained 
through  the  issue  of  the  note  to  pay  for  construction  properly 
chargeable  to  capital  account.  In  addition,  the  Commission 
found  tiiat  the  company,  prior  to  April  30,  1914,  had  paid  out 
of  income  for  construction  purposes  $302,438.26.  In  its  decision, 
the  Commission,  as  hereinbefore  stated,  authorized  the  issue  of 
$4,497,000  of  bonds,  for  the  putpose  of  refunding  the  outstand- 
ing $1,625,000  of  first  mortgage  bonds,  the  refunding  of  $574,- 
406.73  of  notes,  the  reimbursement  of  the  company's  treasury  to 
the  extent  of  $302,438.26  and  to  pay  for  necessary  r  '  litions 
and  betterments,  the  cost  of  which  was  estimated  at  $1,523,9.57. 
Reports  filed  with  the  Commission  show  that  the  company,  under 
the  authority  granted  in  Decision  No.  1851,  issued  $3,920,000 
of  bonds — $117,000  of  which  have  since  been  redeemed,  leaving 
$3,803,000  outstanding  m  December  31,  1918. 

Through  the  issue  of  $3,920,000  of  bonds,  the  company  re- 
funded the  $1,625,000  of  first  mortgage  bonds  outstanding,  the 
$574,406.73  of  notes,  and  reimbursed  its  treasury  because  of 
expenditures  on  capital  accoimt  in  the  amount  of  $1,032,593.27. 
YHiile  the  company,  through  the  authority  granted  by  the  Com- 
mission, in  its  Decision  No.  1851,  increased  its  bonded  indebted- 
ness from  $1,625,000  to  $3,920,000,  the  fact  remains  that,  except 
for  the  discount  on  the  bonds,  the  increase  in  the  bonded  indebted- 
ness was  due  to  the  fact  that  the  company  had  expended  more 
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than  $1,600^000  on  capital  account^  against  which  it  never  had 
issued  either  stock  or  honds  and  which  might  properly  be 
capitalized. 

(d)  Future  Financial  Condiium. 

[3]  The  future  financial  condition  of  the  San  Diego  company 
is  bound  to  grow  rapidly  worse  unless  greater  revenue  or  reduced 
expenses,  or  both,  can  be  obtained.  It  is  clear  to  me  that  in  the 
past  tho  company  has  been  able  to  make  dividend  payments  (a 
total  of  $425,000  was  paid  in  cash  dividends  in  the  period  from 
1909  to  1915,  not  including  the  stock  dividend  of  $650,000  paid 
in  1908)  and  to  meet  all  of  its  fixed  charges  only  because  the 
necessary  provision  for  depreciation  was  not  made.  If  this 
practice  is  permitted  to  continue,  the  company  will  soon  find 
itself  in  a  position  where  it  can  no  longer  operate  its  property 
without  the  expenditure  of  very  large  sums  of  money  which  can 
not  possibly  be  charged  to  capital  accoimt  and  against  which  no 
additional  securities  can  be  issued.  If  operation  is  to  continue, 
it  is  absolutely  necessary  that  a  considerable  portion  of  the  prop- 
erty be  rehabilitated  in  the  near  future,  and  new  money  must, 
be  provided  in  order  to  bring  this  about 

It  IB  my  belief  that  with  a  proper  understanding  of  the  issues 
involved  and  of  the  actual  conditions  confronting  these  applicants 
and  the  people  served  by  them,  a  plan  can  be  worked  out  by 
which  the  company  will  be  relieved  from  certain  franchise  and 
service  burdens  which  will  make  it  possible  to  bring  the  neces- 
sary new  money  into  these  properties. 

I  am  equally  convinced  that  with  thoroughgoing  operating  and 
service  changes  as  will  later  on  be  suggested  in  this  opinion,  and 
with  efficient  and  public  spirited  management,  financial  results 
can  be  brought  about  that  will  make  the  property  of  the  San 
Diego  company  a  valuable  and  profitable  asset  to  its  owners  and 
to  the  city  of  San  Diego  and  the  other  communities  served  by 
this  street  railway  system.  The  rehabilitation  of  the  property 
seems  to  me  absolutely  essential,  and  unless  proper  provision  is 
made  in  the  future  for  an  adequate  depreciation  fund,  no  amount 
of  rate  increases  will  bring  the  desired  results. 

(e)  Physical  Condition  of  Properties. 

The  physical  condition  of  a  portion  of  the  track  is  such  that 
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reconstruction  under  the  best  possible  standards  suited  to  this 
system  is  an  immediate  and  imperative  necessity.  It  is  not 
practicable  to  accomplish  all  that  needs  to  be  done  within  the 
near  future,  and  a  reconstruction  program  will  have  to  be  adopted 
covering  sever;*  1  years.  It  is  also  necessary — although  of  less 
immediate  importance  than  track  reconstruction — that  provision 
be  made  for  the  acquisition  of  new  types  of  equipment  suited  to 
present  day  conditions,  in  order  that  operating  expenses  may  be 
reduced  and  net  revenues  may  be  increased. 

This,  I  believe,  can  be  accomplished,  to  a  very  material  extent, 
by  the  operation  in  practically  all  of  the  San  Diego  territory  of 
one-man  cars. 

There  has  been  introduced  as  company's  Exhibits  20  and  28 
a  program  of  track  reconstruction  made  by  Mr.  A.  Ei\;  t,  the 
chief  engineer  of  the  Spreckels  Companies.  This  program  has 
been  gone  over  thoroughly  by  our  chief  engineer,  and  he  urgently 
recommends  the  adoption  of  this  plan  in  its  entirety.  In  my 
opinion,  the  program  embodies  the  necessary  minimum,  and  1 
suggest  that  the  Commission  urge  upon  the  San  Diego  company 
the  acceptance  and  the  carrying  out  of  that  program. 

Inasmuch  as  this  matter  of  track  reconstruction  really  amounts 
to  one  of  rehabilitation  of  service,  it  is,  of  course,  of  great  im- 
portance and  interest  to  all  of  the  communities  affected — espe- 
cially to  the  city  of  San  Diego. 

The  amounts  of  money  required  for  this  purpose  for  the 
various  years  are  estimated  as  follows: 

Year.  Estimated  Cost. 

1919* $566,789.55 

1020    !!!!!.. '     273.809.21 

1921  v.. 424,702.94 

1922    525.140.07 

1923  !..!.. 864,453.35 

The  present  equipment,  to  the  extent  that  it  can  be  replaced 
by  more  economical  equipment  (from  the  standpoint  of  opera- 
tion), should  be  retired  progressively  as  early  as  possible  and 
should  be  replaced  by  lighter  and  more  economical  cars.  I  have 
no  doubt  that  with  such  equipment,  the  frequency  of  service  on 
a  number  of  car  lines  can  be  increased,  with  great  resulting  benefit 
to  the  company  and  the  public  alike. 

The  Commission's  engineering  department  has  also  made  a 
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preliminary  study  of  the  San  Diego  company's  power  problem. 
The  study  is  not  yet  completed  and  will  be  carried  forward.  In 
19d6  the  separation  took  place  between  the  street  railway  and 
the  electric  light  and  power  business  then  operated  together  by 
the  Spreckels  interests  in  San  Diego.  The  San  Diego  Con- 
solidated Gas  &  Electric  Company  took  over  a  portion  of  the 
electric  generating  plant,  while  another  portion  of  the  plant  was 
retained  by  the  street  railway  .company.  This  portion,  which 
was  enlarged  and  renewed  in  1911  and  since,  furnishes  power 
for  the  operation  of  the  system  at  the  present  time.  The  gen- 
erating plant,  together  with  the  buildings,  power  plant  equip- 
ment and  substation  equipment,  is  included  in  the  valuation  of 
the  San  Diego  company's  property  in  the  estimate  of  reproduc- 
tion cost  at  over  a  million  dollars. 

In  the  year  1918  there  were  charged  by  the  company  operat- 
ing expenses  of  $186,500  directly  against  "power"  (not  including 
overheads  and  general  expenses  and  not  including  interest,  but 
including  depreciation).  With  a  maximum  peak  of  2500  kilo- 
watt and  a  maximum  daily  consumption  of  40,000  kilowatt  hours 
and  a  yearly  output  of  approximately  11,000,000  kilowatt  hours, 
the  unit  power  cost  is  estimated  for  the  year  1919  at  1.22  cents 
per  kilowatt  hour,  exclusive  of  general  overhead  and  general 
administrative  expenses,  depreciation  and  interest.  Were  interest 
and  depreciation  on  the  present  plant  added  to  this  unit  cost, 
the  total  charges,  assuming  6  per  cent  interest,  would  be  approx- 
imately 2  cents  per  kilowatt  hour.  This  is  a  very  high  power 
cost. 

The  Commission  will  lend  its  assistance  in  working  out  a 
solution  of  this  power  problem  that  may  result  in  a  decrease  of 
operating  and  fixed  charges  and  may  be  of  benefit  to  the  street 
railway  and  the  power  company. 

3.  Remedies. 

I  shall  discuss  possible  remedies  under  three  headings,  (a) 
Service,  (6)  Depreciation  Fund,  and  (c)  Kates. 

(a)  Service. 

With  the  jurisdictional  issue  out  of  the  way,  it  will  be  possible 
to  consider  questions  of  service  on  their  merits  and  from  the 
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standpoint  only  of  what  is  to  the  hest  interests  of  the  public  and 
of  the  applicants.  Taking  up  the  possibility  of  modificattcn  of 
certain  franchise  conditions,  the  item  of  paving  is  the  most  im- 
portant. In  this  coimection  I  wish  to  quote  the  statement  of 
Mr.  Cosgrove,  ihe  city  attorney  of  San  Diego,  made  at  the  hearing 
held  in  San  Diego  on  October  8 : 

'There  are  one  or  two  matters  that  I  would  like  to  refer  to 
particularly.  First,  the  important  matter  of  paving.  In  that 
connection,  we  are  confronted  with  a  provisicm  of  the  city  charter. 
We  are  not  confronted  merely  with  a  provision  of  the  franchise 
which  is,  by  the  way  of  ordinance,  susceptible  of  amendment,  but 
we  have  a  provision  of  a  municipal  charter.  Under  the  terms  of 
this  charter  the  owner  of  this  street  railway  franchise  is  com- 
pelled to  pave  between  its  rails  and  for  two  feet  on  either  side 
of  its  tracks  whenever  ordered  to  do  so  by  the  common  council. 
Under  the  Vrooman  Act  the  proceedings  have  been  initiated,  and 
in  many  instances  finished.  The  obligation  to  pave  those  streets 
has  already,  I  believe,  been  incurred  by  the  city  railway  company. 
They  are  legally  obligated  and  bound  to  pave  the  streets  that 
have  been  paved,  on  both  sides  of  their  tracks,  and  there  is  no 
way,  as  I  xmderstand  the  law,  of  relieving  them  from  that  respon- 
sibility, and  as  I  understand  the  statement  of  counsel  for  the 
street  car  company,  the  applicant  herein,  that  is  their  impres- 
sion also. 

"With  reference  to  future  pavements,  as  long  as  the  charter 
provision  remains  as  it  is,  why,  the  city  council  consider  that 
they  are  obligated  to  take  the  same  action  that  they  have  taken 
heretofore.  In  addition  to  the  obligation  of  the  charter,  the  city 
council  are  informed  by  the  engineers  that  by  reason  of  .the 
character  of  soil  here,  the  adobe  which  we  have  on  many  of  our 
streets,  that  if  you  were  to  pave  the  street  on  both  sides  of  the 
street  car  track  and  not  pave  the  portion  between  the  rails  and 
the  tracks,  that  the  water  would  get  under  the  pavement  and 
that  it  would  within  at  least  two  seasons  completely  ruin  it.  So 
that  it  is  simply  a  question  of  being  compelled,  not  simply  by 
reason  of  charter  provision,  but  also  by  reason  of  the  character 
of  the  soil  of  the  streets,  if  you  pave  any  portion  of  the  street  to 
pave  the  entire  street. 

''I  want  to  say  in  this  connection,  Mr.  Commissioner,  that  I 
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am  not  unmindful — ^that  the  common  council  are  not  unmindful 
— of  the  fact  that  where  the  street  car  company's  fare  is  fixed  by 
the  Railroad  Commission,  that  ultimately  the  man  who  rides  on 
the  stareet  car  pays  for  the  pavement.  We  understand  that.  And 
if  the  charter  were  differwit  than  it  is,  I  am  sure  the  city  council 
would  have  an  entirely  different  attitude.  But  with  the  charter 
provision  as  it  is,  the  common  council  have  no  discretion ;  they 
have  no  authority  to  do  other  than  as  the  people,  speaking  through 
the  charter,  have  directed  them  to  do,  and  as  the  street  car  com- 
pany, in  acceptiftg  their  franchise  under  that  charter  provision, 
have  agreed  to  do.  There  are  many  streets  in  this  community 
that  have  been  paved  by  the  property  owners  and  have  not  been 
paved  by  the  street  car  company.  The  city  authorities  are  aware 
of  the  financial  condition  of  the  street  oar  company.  It  is  the 
desire  of  the  municipal  authorities  to  extend  to  the  street  car 
company  any  grace  that  the  Saiboad  Commission  will  recom- 
mend. In  other  words,  the  paving  program  which,  in  your  order, 
you  will  outline,  will  be  our  pleasure  in  the  matter.  We  simply 
ask  that  in  the  order  the  applicant  be  compelled  to  file  with  the 
council  and  with  the  Eailroad  Commission  a  statement  that  in 
following  the  program  outlined  by  the  Raiboad  Commission,  they 
agree  that  the  statute  of  limitations  may  not  run  against  them 
with  reference  to  being  compelled  to  comply  with  their  franchise 
promise." 

I  may  be  permitted  to  say  that  this  attitude  of  the  represen- 
tatives of  ike  city  '^f  San  Di^o  as  expressed  by  the  city  attorney 
appears  to  me  a  thoroughly  constructive  one  and  one  that,  if 
adhered  to,  will  go  a  long  way  toward  solving  many  of  the  seri- 
ous and  pressing  problems  now  confronting  the  city  of  San  Diego 
as  well  as  a  great  many  other  cities  and  the  companies  furnish- 
ing street  railway  service.  Under  existing  conditions  and  under 
existing  laws,  it  is  impossible  in  such  matters  and  in  certain 
other  matters  of  service,  to  reach  a  solution  unless  it  is  by  sin- 
cere and  continued  co-operation  between  the  cities,  the  companies 
and  this  Commission.  A  mere  passing  of  jurisdiction  from  one 
body  to  another  will  not  answer.  It  is  quite  ^xoper  and,  indeed, 
essential,  in  my  opinion,  tiiat  the  people  of  our  cities  in  which 
we  have  street  car  operation,  through  their  representatives, 
should  show  a  keen  interest  and  should  have  an  effective  voice 
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in  matters  that  affect  the  life  of  their  oommunitj  so  intimately 
and  powerfully  as  does  transportation. 

Mr.  Cosgrove  also  said  this: 

"Mr.  Conmiissioner,  it  is  no  admission  of  secret  fact  to  say 
that  the  organization  of  a  municipality— this  or  any  other  in 
this  commonwealth — is  entirely  inadequate  to  reasonably  and 
correctly  establish  the  rules,  rates,  and  regulations  for  the  ap- 
plicant in  this  case,  or  any  other  public  utility  operating  in 
the  particular  municipality.  I  say  to  you  frankly  what  every- 
one must  know,  and  that  is  that  this  municipality  is  without 
semblance  of  organization  to  carry  on  an  investigation  such  as 
is    being    carried   on   by    the    Railroad    Commission    in    this 

AVhat  Mr.  Cosgrove  says  is  true  for  all  except,  perhaps^  the 
very  largest  of  our  cities.  It  does  not  seem  to  me,  however,  that 
the  availability  or  the  lack  of  a  sufficiently  large  technical  organi- 
zation to  go  into  the  details  of  such  public  utility  problems  is 
as  much  an  item  of  difficulty  as  is  the  willingness  or  the  unwill- 
ingness of  the  various  parties  to  get  together  and  face  the  actual 
facts  and  make  a  decision  on  the  merits  of  the  case. 

The  sound  point  of  view  from  which  to  approach  the  matter 
of  paving  in  city  streets  occupied  by  street  railway  tracks  ap- 
pears to  me  this:  expensive  paving  construction  should  not  be 
required  and  insisted  upon  by  the  city  unless  it  can  be  shown 
that  the  people  are  actually  benefited  by  requiring  such  expendi- 
tures and  unless  a  different  or  less  expensive  type  of  construction 
would  not  better  serve  the  needs  of  the  street  railway  and  of  the 
city.  I  have  become  convinced  that  in  many  cases  the  standard 
franchise  clause,  regardless  of  conditions,  imder  which  the  com- 
pany assumes  the  obligation  of  bearing  the  expense  of  street 
paving  between  the  rails,  and  for  two  feet  on  the  outside  of  the 
rails,  is  no  longer  in  the  best  interest  of  the  community. 

It  is  clear,  of  course,  that  under  the  present  system  of  ac- 
counting for  capital  expenditures  and  for  operating  expendi- 
tures, all  paving  expenditures  made  by  the  company  are  charged 
either  to  capital  account  or  to  maintenance  account  and  that  all 
such  expenditures,  without  exception,  must  ultimately  be  borne 
by  the  public  through  the  street  car  fares  contributed  by  the  com- 
pany's patrons.  The  cost  of  all  paving,  therefore,  is  borne  by 
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the  people  who  ride  on  the  street  cars.  It  is  equally  evident  that 
it  is  not  the  people  who  ride  on  the  street  cars  who  profit  by  such 
paving.  On  the  contrary  it  can  be  demonstrated  that  they  are 
the  further  losers  because  of  longer  running  time,  all  kinds  of 
delays  and  other  handicaps  to  swift  and  efficient  service. 

Matters  stood  differently  in  the  past  when  these  franchise 
provisions  were  first  established.  Then  street  railway  operation 
was  a  speculative  and  oftentimes  a  highly  profitable  business. 
The  assumption  of  the  obligation  on  the  part  of  the  street  rail- 
way companies  to  bear  the  main  part  of  the  cost  of  street  im- 
provements on  such  streets  as  were  occupied  by  their  tracks  was 
the  expression  of  an  effort  on  the  part  of  the  communities  to 
share  in  the  street  railway's  profit.  This  franchise  clause  dates 
from  the  time  of  the  horse  car,  when  the  street  car  horses  used 
the  pavement  between  the  rails  as  much  or  more  than  other 
horses  drawing  other  vehicles  on  both,  sides  of  the  track.  This 
was  before  the  day  of  the  overhead  electric  trolley  and  the  auto- 
mobile. If  the  old  conditions  existed  to-day,  no  possible  objec- 
tion could  be  made  to  the  continuation  of  the  old  practice.  When, 
however,  the  cost  of  such  work  no  longer  comes  from  the  profits 
of  the  company  but  is  borne  by  a  portion  of  the  very  people  who 
are  supposed  to  benefit  by  the  franchise  requirements,  then  the 
matter  appears  in  a  different  light.  In  not  a  single  instance 
to-day  are  paving  costs  of  any  nature  paid  out  of  profits — that 
is,  out  of  surplus. 

There  is  no  doubt  that  during  the  last  few  years  the  speculative 
element  has  been  entirely  eliminated  from  street  railway  profits. 
And  in  the  majority  of  such  properties  it  is  not  any  longer  a 
question  of  profits  at  all.  It  is  now  at  best  a  question  of  mod- 
erate returns  on  actual  property  values  or  investment  and  more 
often  is  merely  a  problem  of  how  to  meet  operating  expenses, 
depreciation,  and  the  actual  cost  of  money. 

These  things  being  facts,  it  becomes  absolutely  essential  to 
eliminate  all  unnecessary  expenditures  such  as  street  paving  in 
cases  where  open  track  would  be  more  economical  and  would 
actually  serve  the  needs  of  the  public  better  than  closed  tracks, 
and  other  matters  of  this  nature. 

Suggestions  and  recommendations  are  made  in  detail  in  our 
chief  engineer's  report    These  recommendations  show  the  streets 
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and  the  portions  of  streets  in  San  Diego  where,  in  his  opinion,  a 
modified  type  of  track  constmction  is  practicable.  He  has  also 
made  certain  suggestions  as  to  possible  traffic  r^ulations  to 
divert  traffic  from  street  railway  streets  to  neighborhood  streets 
without  car  tracks. 

It  would  not  seem  necessary^  nor  is  it  feasible,  in  this  decision 
to  go  into  the  details  of  these  suggestions  and  recommendations. 
As  a  matter  of  fact,  it  would  appear  unwise  to  lay  down  in  mat- 
ters of  this  kind  suggestions  for  a  definite  and  unyielding  pro- 
gram when,  in  the  nature  of  things,  such  recommendations  must 
be  modified  from  time  to  time  in  accordance  with  changing  con- 
ditions. It  occurs  to  me  that  a  working  arrangement,  substan- 
tially as  follows,  would  prove  feasible,  depending,  of  course,  to 
a  large  degree,  for  its  success  upon  the  good  faith  and  upon  the 
sincere  co-operation  of  all  the  parties  to  the  arrangement. 

A  permanent  "paving  committee"  might  be  created,  consist- 
ing of  the  chief  engineer  of  the  applicants  and  the  city  engineer 
of  the  city  of  San  Diego.  It  should  be  the  duty  of  this  commit- 
tee to  recommend  such  paving  modifications  as  may  se^n  de- 
sirable from  time  to  time.  The  recommendations  should  be 
definite,  witii  detailed  specifications  and  estimates  of  costs  and 
of  savings.  In  case  these  engineers  cannot  reach  an  agreement, 
the  matter  should  be  referred  to  this  CJommission,  and  the  city 
and  the  company  should  agree  that  the  Commission's  decision 
should  be  final.  In  accepting  the  committee^s  recommendations, 
the  company  should  agree,  by  appropriate  language,  that  ''the 
statute  of  limitations  may  not  run  against  them  willi  reference 
to  being  compelled  to  comply  with  their  franchise  promise"  as 
suggested  by  Mr.  Cosgrove  in  his  statement  on  October  8  and 
as  quoted  above.  It  should  be  agreed  that  this  paving  com- 
mittee commence  its  functions  immediately  and  continue  until 
further  instructions  of  this  Commission  and  that  it  make  its 
recommendations  at  least  twice  a  year,  on  January  1  and  on 
Jime  1. 

It  should  be  understood  that  in  general  the  paving  modifica- 
tion to  be  considered  by  this  committee  should,  to  begin  with, 
follow  the  scope  of  the  recommendations  on  this  subject  in  Com- 
mission's Exhibit  I. 

If  other  municipalities  served  by  this  system  are  similarly 
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affeeted  by  the  paving  situation,  similar  "paving  committees" 
with  similar  functions  should  be. created  for  these  municipali- 
ties, consisting,  in  each  case,  of  the  chief  engineer  of  the  street 
railway  company  and  of  a  representative  of  the  conamunity. 

The  importance  of  this  item  of  paving  can,  perhaps,  best  be 
indicated  by  the  statement  that  the  paving  costs  to  the  San 
Diego  Company  in  the  city  of  San  Diego  directly  and  indirectly 
amount  to  approximately  $100,000  per  annimi,  and  that  a  change 
from  paved  to  open  track,  as  discussed  in  Commission's  Exhibit 
I  would  result  in  an  annual  saving,  after  the  entire  program  haa 
been  carried  out,  of  about  $33,000  and  a  saving  of  permanent 
capital  expenditure  of  about  $285,000. 

As  already  indicated,  it  is  not  my  intention  to  suggest  adher- 
ence to  a  rigid  program  but  rather  to  provide  the  means  of  a 
prompt  and  continuous  adjustment  of  the  paving  question  for 
the  future. 

There  seems  to  be  agreement  between  all  parties  that  further 
operating  economies  should  be  brought  about  through  headway 
changes  and  elimination  of  nonpayimg  or  duplicate  service  on 
certain  lines.  Headway  changes  already  put  into  effect  by  the 
company  have,  according  to  the  engineers'  estimate,  resulted  in 
a  saving  of  $17,000  per  annum. 

As  was  the  case  with  the  possible  paving  modifications  dis- 
cussed under  the  previous  heading,  it  does  not  seem  necessary 
in  this  opinion  to  go  into  the  details  of  the  proposed  rerouting 
schedules  or  of  proposed  trackage  elimination.  The  proposals 
are  set  fortii  fully  in  Commission's  Exhibit  I  and  in  exhibits 
introduced  by  applicants,  by  the  city  of  San  Diego  and  by  Mr. 
G.  F.  Qlidden,  representative  of  Kensington  Park  and  Normal 
Heights. 

In  this  matter  also  it  is  not  desirable  to  fix  upon  a  rigid 
program.  The  program  should  be  tentative,  rather,  and  modi- 
fied from  time  to  time  to  fit  existing  conditions  and  especially 
the  needs  and  convenience  of  the  public.  It  will  be  sufficient  to 
indicate  in  the  following  schedule  the  proposed  plan  on  certain 
lines  in  comparison  with  the  present  operating  aohedulei: 
P.U.R.1920B. 
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The  financial  results  from  such  operating  chauges  are  esti- 
mated as  follows: 

Additional  operating  revenue $200.00 

Reduction  in  operating  expenses 20,652.00 

Reduction  in  operating  expenses   $20,852.00 

Additional  railway  taxes   :]2.00 

Net  reduction  in  operating  expenses   $20,820.00 

The  Commission's  chief  engineer  has  suggested,  and  the  city 
of  San  Diego  and  the  San  Diego  company  appear  to  concur, 
that  elimination  of  certain  duplicate  and  nonpaying  service  and 
of  certain  trackage  can  be  brought  about  as  follows": 

The  K  street  line  in  the  city  of  San  Diego  should  be  ex- 
tended from  K  and  Twenty-fifth  streets  along  Twenty-fifth  street 
to  Market  street  and  the  K  street  service  should  be  operated 
from  Market  street  and  the  line  abandoned  from  Twenty-fifth 
and  K  streets  to  Sixteenth  street.  The  entire  F  street  line  from 
Twdfth  and  F  streets  to  Twenty-fifth  and  F  streets  can  be 
abandoned  and  service  suspended  from  Third  and  F  streets  to 
F  and  Arctic  streets. 

It  is  further  proposed  in  Commission's  Exhibit  I,  and  is  ap- 
parently concurred  in  by  the  company,  to  construct  tracks  on 
Laurel  street  between  Fourth  and  Fifth  streets  and  to  divert 
the  traffic  originating  west  of  Fifth  street  and  in  the  vicinity  of 
First  and  Walnut  streets  to  the  business  center  of  the  city  via 
First  street  north  and  the  First  street  line  between  First  and 
Laurel  streets  to  Third  and  B  streets.  The  street  railway  track 
on  K  street  from  Sixteenth  street  to  Twenty-fifth  street  can 
possibly  be  taken  up ;  also  the  track  on  F  street  between  Twelfth 
street  and  Twenty-fifth  street  and  on  Twenty-fifth  street  between 
Broadway  and  F  street. 

The  suggestions  that  were  made  by  the  city  and  were  set  forth 
in  detail  in  the  city's  exhibits,  modify  and  amplify  this  tentative 
program  to  some  extent.  Studies  are  now  being  made  by  the 
Commission's  engineers  to  ascertain  what  effect  on  traffic,  on 
operating  conditions  and  on  revenue  such  modifications  would 
have.  It  does  not  seem  necessary  to  me  that  the  Commission 
should  delay  its  decision  in  this  proceeding  until  these  studies 
are  complete.  I  recommend  that  the  San  Diego  company  be 
authorized  to  work  out  and  carry  into  effect  such  headway  and 
P.U.R.W20B. 
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service  changes,  in  line  with  the  program  indicated  above  and 
contained  in  Ooimnission's  Exhibit  I,  as  may  appear  feasible 
and  desirable  at  this  time.  I  further  recommend  that  the  San 
Diego  company  inunediately  and  prior  to  the  putting  into  effect 
of  such  service  changes  file  vnth  the  Commission  and  with  the 
city  of  San  Diego  a  statement  in  detail  showing  what  changes 
it  will  put  into  effect 

Similar  statements  should  also  be  filed  with  the  city  authori- 
ties of  the  city  of  East  San  Diego  and  the  board  of  supervisors 
of  the  county  of  San  Di^o  in  so  far  as  these  service  changes 
affect  these  communities. 

This  will  also  dispose  of  Application  5009  in  which  the  San 
Diego  company  asks  the  Commission  to  authorise  discontinuance 
of  service  over  the  foUovdng  lines: 

In  ike  OUy  of  Ban  Diego: 
Ob  Adams  avenue — 

From  the  west  line  of  Alabama  street  east  to  the  eity  limits  0.S56  miles 
On  Spmoe  street — 
From  Fourth  and  Spmce  streets  west  on  Spruce  to  First 

street  and  on  First  street  north  to  Washington 0.922  mUes 

On  M  street^ 

From  Thirly-second  street  east  to  Greenwood  Cemetery. . .  L046  miles 
On  K  streetp— 

Flrom  Sixteenth  and  K  streets  to  Twenty-fifth  street;  on 
Twentyfifth  street  south  to  Grant  avenue,  east  on  Grant 
avenue  to  Woolman  avenue  and  on  Woolmaa  avenue  east 

to  Thirtieth  street 1.465  miles 

On  F  street — 
From  Sixteenth  street  east  to  Twenty-fifth  street  and  on 

Twenty-fifth  street  north  to  Broadway  0.679  miles 

Logan  Heighs  line  (known  as  Route  No.  12) — 
Beginning  at  Sixth  and  Market  streets ;  thenoe  east  on  Mar- 
ket street  to  Sixteenth  street;  thence  south  on  Sixteenth 
street  to  Logan  avenue;  thenoe  on  Logan  av^iue  east  to 
Twenty-sixth  street;  thence  south  on  Twenty-sixth  street 
to  National  avenue;  thence  on  National  avenue  east  to 

Thirly-first  street  2.570  miles 

In  the  City  of  East  Scm  Diego: 
On  University  avenue  — 
From  the  east  line  of  Fai^mount  avenue  east  to  Euclid  ave- 
nue   0.490  miles 

In  ike  County  of  San  Diego: 
On  Adams  avenue — 
From  the  east  dty  limits  east  to  Kensington  Park 1.280  miles 

It  appears  from  this  application  that  the  principal  reason  for 
the  abandonment  of  services  contemplated  in  this  application  is 
the  expectation  by  applicant  of  large  capital  and  operating  expen- 
ditures that  will  have  to  be  incurred  because  of  paving  require 
ments  already  made  or  to  be  made  by  the  oommunitiea  in  quee- 

P.U.R.1920B. 
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tion.  In  view  of  my  recoxmnendation  in  the  matter  of  paving 
and  in  view  of  the  expressed  declaration  on  the  part  of  the  city 
authorities  to  co-operate  to  the  follest  extent  with  the  Commis- 
sion in  eliminating  all  unnecesBary  expenditure  for  new  paving 
not  absolutely  essential,  it  is  probable  that  applicant  may  wish 
to  modify  the  abandonment  program  contained  in  Application 
5009. 

In  any  event,  I  am  not  ready  at  this  time  to  agree  to  the 
abandonment  of  service  and  the  taking  up  of  track  on  any  of 
these  lines  and  before  any  order  is  made  on  this,  subject,  the 
company  should  submit  further  proof  that  such  abandonment 
is  justified. 

There  remain  to  be  considered  under  this  heading  of  service 
changes  the  San  Diego  company's  Fifth  street  line  in  the  city 
of  Coronado  and  the  line  of  street  railway  owned  by  the  Point 
Loma  Bailroad  Company  and  operated  by  the  San  Diego  com- 
pany in  the  city  of  San  Diego. 

Considering  first  the  Coronado  Fifth  street  line,  it  appears  to 
be  an  established  fact  that  this  line  is  not  self-sustaining  and 
service  is  given  to  but  very  few  people.  There  is  also  very  little 
doubt  in  my  mind  that  the  few  residents  now  served  by  this 
line  can  be  accommodated  by  the  remaining  service  in  Coronado. 

Mr.  Puterbaugh,  representing  the  city  of  Coronado,  said  that 
his  city  would  be  willing  to  agree  to  the  abandonment  of  this 
line  provided  there  was  no  increase  in  rates,  but  if  there  was  to 
be  an  increase  in  rates,  then  the  city  would  object  to  the  aban- 
donment and  would  ask  to  have  the  line  maintained.  He  justi- 
fied his  position  by  pointing  out  that  the  operation  of  the 
Coronado  lines  taken  together,  but  considered  as  a  separate  prop- 
osition and  apart  from  the  system's  operation  in  San  Di^o  and 
elsewhere,  showed  a  profit  to  the  company  and  that,  therefore 
Coronado  should  be  entitled  to  the  benefits  of  its  particular  and 
advantageous  situation. 

[4]  I  find  myself  in  partial  agreement  with  this  contention. 
Street  railway  service  in  any  one  community  and  on  any  one 
line  should,  in  so  far  as  such  a  condition  can  be  brought  about, 
stand  or  fall  on  its  merits.  Where  public  necessity  and  con- 
venience does  not  demand  the  continuation  of  service  on  a  par- 
ticular line,  and  where  such  operation  is  not  self-supporting  and 
P.U.R.1920B.  8 
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where  there  is  no  prospect  of  its  becoming  so,  then  there  is  no 
reason  why  the  balance  of  the  system  should  be  burdened  with 
such  a  loss  and  the  service  should  be  discontinued,  unless  there 
are  very  strong  considerations  of  operating  or  other  reasons  mak- 
ing necessary  the  continuation  of  such  a  service.  In  my  opin- 
ion, if  this  principle  is  adhered  to,  continued  service  over  the 
Fifth  street  line  in  Coronado  is  not  justified.  I  am  not  in  agree- 
ment with  Mr.  Puterbaugh,  however,  when  he  insists  that  this 
service  should  be  maintained  or  abandoned  by  reason  of  what  is 
done  in  the  matter  of  rates. 

The  rate  situation,  I  believe,  must  of  necessity  be  considered 
on  its  own  merits.  It  is  my  recommendation,  therefore,  that 
service  on  the  Fifth  street  line  in  Coronado  be  discontinued.  I 
am  not,  however,  recommending  the  taking  up  of  any  track, 
the  salvage  from  which  would  be  very  small.  It  appears  that 
certain  special  service  is  given  over  this  line  at  certain  times, 
and  there  is  no  reason  why  it  should  be  made  impossible  for  the 
company  to  render  such  extra  service  when  it  can  be  done  with- 
out loss. 

The  Point  Loma  situation  was  fully  gone  into  in  the  main 
proceeding  and  is  quite  exhaustively  dealt  with  in  Commission's 
Exhibit  I.  It  is  also  the  subject  of  the  Point  Loma  company's 
Application  5008.  In  that  application  the  Point  Loma  com- 
pany proposes  to  abandon  the  entire  railw^ay  and  the  mimicipal 
authorities  of  the  city  of  San  Diego  are  asked  to  consent  to  the 
abandonment  of  the  franchise. 

It  is  apparent  that  the  Point  Loma  service  is  now  operated  at 
a  loss.  In  Commission's  Exhibit  I  the  situation  is  reported  as 
follows : 

'The  evidence  submitted  is  to  the  effect  that  there  are  not 
enough  car  riders  served  by  this  road  to  produce  sufficient  money 
to  operate  the  road  as  an  independent  corporation.  It  is  sug- 
gested to  the  Commission  by  the  company  that  the  most  feasible 
plan  is  to  have  the  San  Diego  company  lease  the  properties  of 
the  Point  Loma  road.  This  suggestion  is  proposed  on  the  basis 
of  an  8  per  cent  return  on  the  investment  in  physical  property 
of  the  Pdint  Loma  Railroad  (not  including  the  loop)  amount- 
ing to  $180,257.16,  plus  annual  depreciation  at  $6,900.  If 
this  were  effected,  the  operating  results  for  1919  would  be  aa 

follows : 
P.U.R.1920B. 
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Eig^t  per  cent  retura $14,420.57 

B^recimtioo     6,893.62 

Maintenance  and  operating  expenses 46,032.49 

Total  expenses   $67,346.68 

Operating  revenue $1,537.50 

Deficit    $15,809.18 

"It  is  estimated  that  under  the  zone  plan  recommended  above, 
the  increased  revenue  would  just  about  offset  this  deficit. 

"The  lease  is  suggested  by  the  company  as  the  only  possible 
way  in  which  the  residents  of  Point  Loma  can  be  provided  with 
street  car  service.  It  is  apparent  that  the  proposed  8  per  cent 
return  cannot  be  paid  out  of  the  property's  earnings  and  the 
result  will  be  that  the  San  Diego  system  will  carry  the  Point 
Loma  linens  losses.  The  alternatives  are  either  immediate  aban- 
donment or  continued  operation  for  another  experimental  period. 
In  view  of  all  circumstances,  operation  might  continue  for  some 
time.  If,  after  six  months  or  a  year,  it  is  found  that  the  actual 
results  are  not  up  to  the  estimates,  or  if  other  factors,  as  noted 
hereunder,  are  introduced,  the  matte?  can  again  be  considered. 

"At  present  the  raising  of  Tide  street  is  contemplated  by  the 
city.  This  street  is  occupied  for  nearly  a  mile  by  the  Point 
Loma  Railroad,  and  this  work  will  necessitate  an  expenditure 
of  approximately  $60,000.  On  the  other  hand,  the  establish- 
ment of  a  marine  base  may  make  it  possible  for  the  Point  Loma 
Railroad  to  handle  freight  between  the  Santa  Fe  and  the  base 
and  in  this  way  to  add  to  its  revenue.  Other  government  activi- 
ties on  Point  Loma  are  now  under  consideration  and  may  result 
in  increased  traffic.  With  these  important  factors  in  suspense, 
further  experiment  with  the  road  seems  justified. '^ 

I  see  no  reason  why  the  proposed  lease  arrangement  would 
prove  of  advantage  to  the  company  and  do  not  recommend  its 
approval  by  the  Commission.  Neither  do  I  believe  that  under 
the  circumstances  set  forth  in  the  engineering  department's 
report  quoted  above,  the  complete  abandonment  of  the  line  at 
this  time  is  justified.  Further  experiment  as  suggested  should 
.be  carried  on  and  the  Point  Loma  company  should  be  instructed 
to  keep  its  accounts  in  such  a  way  that  the  results  of  this  fur- 
ther experimentation  can  at  any  time  be  made  available  to  the 
Commission.  The  Point  Loma  company  should  be  asked  to 
report  at  the  end  of  six  months  the  result  of  the  proposed  plan. 

r.L'.R.1920B. 


Digitized  by 


Google 


116  CALIFORNIA  RAILROAD  COMMISSION. 

There  does  not  appear  to  be  any  justification,  however,  for 
continued  service  over  all  of  the  Point  Loma  lines. 

I  recommend  that  the  service  over  the  so-called  Point  Loma 
loop  line  be  continued  over  the  northerly  and  westerly  part  of 
the  loop  only  as  far  as  Defoe  and  Santa  Cruz  streets  and  that 
service  be  discontinued  and  track  taken  up  over  the  southerly 
and  easterly  portions  of  the  loop  between  the  intersection  of 
Defoe  and  Santa  Cruz  streets  to  the  junction  point  on  Brighton 
and  Warrington  streets.  A  shuttle  car  service  might  be  operated 
during  the  busy  hours  of  the  day  from  this  latter  junction  point, 
along  Brighton  and  San  Clemente  streets  as  far  as  Del  Mar 
street. 

The  possibility  of  eliminating  the  expenses  of  the  proposed 
paving  of  Tide  street  referred  to  in  the  quotation  above  is  one 
of  the  subjects  that  should  be  considered  by  the  '^Paving  Com- 
mittee." It  may  be  possible  to  raise  the  street  railway  grade 
on  this  street  sufficiently  to  permit  of  safe  and  convenient  opera- 
tion and  also  to  adopt  open  track  construction  with  ballasted 
tract. 

(a)  RehabilUcdion  of  Property  tmd  One-Man  Cars. 

With  the  relief  granted  the  company  through  the  adoption  of 
the  recommended  service  and  operating  economies  and  such  other 
financial  relief  as  will  be  given,  it  seems  to  me  absolutely  essen- 
tial and  incumbent  upon  the  applicants  that  the  property,  and 
especially  the  track,  be  put  immediately  into  absolutely  safe 
and  good  operating  condition.  There  is  complete  agi-eement  in 
this  proceeding  on  the  part  of  the  applicants,  the  city  and  the 
Commission  that  many  of  the  lines  on  this  system  are  not  in  a 
good  state  of  repair  and  that  on  some  of  the  lines  operation  is 
positively  dangerous.  This  condition  cannot  be  allowed  to  con- 
tinue. Kehabilitation  of  the  track  is  so  clearly  in  the  interest 
not  only  of  the  public  but  of  the  applicants  that  it  is  diflicult 
for  me  to  see  why  a  construction  and  maintenance  program 
should  not  be  immediately  adopted  and  carried  out  by  the  own- 
ers. If  this  is  not  done,  operating  savings  and  rate  increases 
will  be  temporary  expedients  only  and  will  not  really  benefit 

the  public  or  the  applicants.    Service  will  continue  to  deteriorate 
P.U.R.1920B. 
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and  traffic  will  neoeasariljr  decline^  and  as  a  result  net  earnings 
must  disappear. 

There  is  before  this  Commission  and  also  before  the  appli- 
cants the  complete  and  detailed  construction  program  worked  up 
by  the  chief  engineer  of  the  applicants,  Mr.  A.  Ervast,  and 
examined  and  approved  by  the  chief  engineer  of  the  Conmiis- 
sion.  I  have  already  referred  to  the  amounts  estimated  by  the 
company's  chief  engineer  as  necessary  for  this  purpose.  The 
San  Diego  company  should  be  required,  in  my  opinion,  to  file 
monthly  estimates  with  the  Commission  based  on  Mr.  Ervast's 
construction  program  and  show,  in  quantities  and  in  money, 
what  has  been  done  each  past  month  to  carry  this  program  into 
effect. 

The  matter  of  one-man  cars  was  gone  into  very  fully  in  the 
exhibits  filed  and  the  testimony  given  by  applicants  and  also  in 
the  engineering  department's  investigation.  I  have  become  con- 
vinced that  a  radical  change  in  equipment  such  as  has  become 
available  through  the  development  of  the  one-man  car  may  prove 
one  of  the  means  of  saving  many  street  railway  systems  where 
the  totals  of  operating  revenues  and  of  operating  expenses  come 
closer  and  closer  together.  And  in  the  San  Diego  situation  par- 
ticularly, it  seems  to  me,  this  type  of  equipment  is  especially 
adapted  to  successful  operation  and  will  prove  eminently  satis- 
factory to  the  public  as  well  as  to  the  company. 

Studies  made  in  Conmiission's  Exhibit  I  indicate  that  the 
reduction  in  car  mileage  costs  for  such  equipment  will  be  so  ma- 
terial that  the  cars  will  pay  for  themselves  out  of  savings  in  a 
very  short  space  of  time.  If  these  estimates  are  correct,  it  would 
certainly  seem  wise  on  the  part  of  the  applicants  to  make  every 
effort  to  secure  the  necessary  money  for  the  immediate  acquisi- 
tion of  at  least  a  sufficient  number  of  such  cars  to  enable  them 
to  make  a  thorough  experiment.  Since  it  seems  to  be  agreed 
that  the  result  would  be  better  service  at  less  cost,  the  Commis- 
sion and  the  city  are,  I  believe,  justified  in  lending  all  possible 
assistance  to  bring  thia  about. 

(b)  Depreciation  and  Depreciation  Reserve, 

The  principal  cause  for  the  present  physical  and  operating 
difficulties  of  this  street  railway  system  is  found  in  the  fact,  in 
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my  opinioi^,  that  insufficient  provision  was  made  by  applicants 
in  the  past  to  take  care  of  the  depreciation  of  their  property. 

So  much  has  been  said  in  the  past  in  decisions  of  courts  and 
commissions  on  this  subject  of  depreciation  that  I  hesitate  to 
add  to  the  discussion.  In  this  proceeding,  however,  the  ques- 
tion of  depreciation  has  assumed  such  proportions  that  it  will 
be  necessary  for  the  Commission  to  deal  with  the  subject  by  a 
definite  order. 

Applicants  admits  that  their  books  and  accounts  and  the  an- 
nual reports  on  file  with,  this  ConMnission  do  not  properly  reflect 
the  actual  condition  of  the  property  because,  on  the  one  hand,  no 
proper  account  has  been  kept  of  such  property  as  has  gone  entire- 
ly out  of  existence  or  of  the  wastage  of  property,  and,  on  the 
other  hand,  money  has  not  been  set  aside  to  take  care  of  such 
wastage.  The  corporate  books  show  an  accrued  depreciation  of 
approximately  $777,000.  The  applicants  themselves,  however, 
in  their  Exhibit  II,  estimate  that  the  actual  accrued  deprecia- 
tion on  December  31,  1918,  was  $1,654,000.  When  there  is 
such  a  large  diflFerence  between  the  actual  physical  condition 
and  the  supposed  condition  of  a  property,  it  is,  of  course,  in- 
evitable that  sooner  or  later  there  must  be  a  total  collapse. 

It  must  be  self-evident  that  the  wastage  in  property  called 
depreciation  (which  goes  on  regardless  of  whether  its  existence 
is  acknowledged  or  not)  can,  in  a  public  utility,  be  taken  care  of 
in  only  three  ways:  first^  general  operating  expenses  may  take 
care  of  all  maintenance  replacements  and  renewals  as  they  oc- 
cur ;  second,  new  money  which  is  added  to  capital  account  may 
be  found  for  these  purposes ;  or,  third,  knowing  that  depreciation 
is  always  at  work,  a  fund  may  be  set  aside  to  make  good  the 
losses  when  they  occitr.  If  none  of  these  things  are  done,  the 
property  and  the  service  simply  disappear. 

With  public  utility  properties  it  is  no  longer  open  to  question 
that  from  the  standpoint  of  the  public  and  of  the  owTiers  of  the 
utility  the  only  safe  and  economical  method  of  dealing  with  this 
situation  is  through  the  creation  of  a  depreciation  reserve.  This 
principle  is  recognized  to  such  an  extent  that  probably  there  is 
to-day  no  utility  that  does  not  set  aside  a  depreciation  reserve. 
It  is  true,  however,  that  there  have  been  occasions  where  the 
moneys  so  provided  were  used  for  purposes  other  than  those  for 

which  they  were  intended. 
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There  is  no  disagreement  on  these  points  in  this  proceeding 
between  the  applicants  and  the  Commission.  The  cities  also  con- 
cur. The  one  and  most  important  thing  left  for  the  Commis- 
sion in  this  proceeding  is  to  determine  whether  it  will  be  satis- 
fied with  the  creation  of  a  depreciation  reserve,  or  whether  it 
shall  go  a  step  further  and  require  the  establishment  of  a  depre- 
ciation fund,  and  if  the  latter,  the  manner  in  which  the  fund 
shall  be  held,  used  and  accounted  for;  and  the  amount  which 
shall  be  reserved  for  depreciation  or  paid  into  the  depreciation 
fund. 

It  is  my  recommendation,  because  of  the  facts  and  circum- 
stances of  this  case,  that  the  Commission  require  applicants  to 
establish  a  depreciation  fimd,  pay  into  such  fund  monthly  in 
case  the  amount  hereafter  specified,  and  regard  the  fund  as  a 
trust  fund  strictly,  to  be  invested,  administered  and  used  by 
applicants  under  direction  of  this  Commission. 

It  will  be  necessary,  I  believe,  to  work  out  rules  for  the  ac- 
counting and  use  of  this  fund,  and  I  suggest  that  the  applicants 
be  asked  to  submit  to  the  Commission  immediately  whatever 
views  and  recommendations  they  may  have  in  this  matter.  Such 
niles  should  not  be  effective  until  approved  by  the  Commission. 

There  is  a  large  difference  l>etween  the  engineers  of  the  appli- 
cants and  the  chief  engineer  of  this  Commission  as  to  the  amount 
that  should  be  set  aside  annually  for  this  purpose.  The  San 
Di^o  company,  in  view  of  the  present  condition  of  the  property 
and  in  view  of  the  company's  past  history,  urges  that  an  annual 
allowance  of  not  less  than  $310,293  be  made.  Mr.  Sachse  points 
out  that  this  total  is  equal  to  29|:  per  cent  of  the  estimated  gross 
income  and  to  over  5^  per  cent  of  the  total  reproduction  cost 
of  all  the  company's  operative  property  and  to  nearly  10  per 
cent  of  the  total  reproduction  cost  of  the  company's  depreciable 
property.  He  contends  that  the  company's  figure  is  too  hrgh. 
He  has  worked  up  a  depreciation  schedule  resulting  in  an  annuity 
of  approximately  $218,000  a  year  and  suggests  that  $18,000  per 
month  or  $216,000  per  annum  be  paid  out  of  gross  earnings  into 
the  depreciation  fund. 

I  am  inclined  to  accept  the  figure  of  our  engineers.  The  appli- 
cants have  had  no  actual  depreciation  fund  in  the  past  and  to 
whatever  extent  a  real  fund  is  created^  to  that  extent  there  is 
P.U.R.1920B. 
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improvement  over  the  condition  of  the  past.  It  is  not  desirable 
that  there  should  be  deducted  irom  the  gross  earnings  of  the 
company  a  sum  larger  than  is  absolutely  necessary.  While  I 
am  in  agreement  with  the  proposition  that  payment  into  the 
depreciation  fund  should  come  ahead  of  both  interest  and  other 
fixed  charges^  I  do  not  consider  it  desirable  to  bring  about  a 
condition  where  at  least  a  portion  of  the  bond  interest  cannot 
be  paid  for  an  indefinite  period  of  time.  It  should  also  be  re- 
membered that  the  operating  expenses  of  the  company  have  not 
been  reduced  in  the  engineering  department's  estimate  of  future 
operation.  With  an  actual  fund  in  existence  in  the  future,  it 
will  not  be  necessary  to  burden  operating  expenses  with  items 
of  replacement  and  renewals  that  should  be  met  through  this 
fund. 

The  fund  is  not  intended  to  make  good  the  losses  of  the  past ; 
its  function  is  to  provide  for  the  future.  With  the  construction 
standards  better  suited  to  the  conditions  under  which  this  prop- 
erty operate  and  with  the  abandonment  of  a  number  of  lines  on 
which  depreciati(m  appears  to  be  particularly  heavy,  the  fund 
will  go  further  than  would  be  the  case  if  conditions  remained 
as  they  are  at  present; 

It  is  also  true  that  the  sum  determined  to  be  set  aside  is  even 
at  best  but  an  estimate  for  the  future.  It  will  certainly  be  sub- 
ject to  revision  from  time  to  time ;  not  only  because  our  knowl- 
edge of  actual  requirements*  will  be  more  complete  and  more 
accurate  after  a  few  years,  but  also  because  the  amount  of  prop- 
erty to  be  covered  by  the  depreciation  insurance  vriil  continually 
change  through  additions  on  the  one  hand,  and  abandonments 
on  the  other. 

I  believe,  therefore,  that  our  engineering  department's  esti- 
mate should  be  accepted  by  the  Commission  and  that  the  sum 
of  '$18,000  should  be  set  aside  each  month  until  further  order 
of  the  Commission.  All  earnings  of  the  fund,  frcan  whatever 
source  and  to  whatever  amount,  should  be  added  to  the  fund. 

(c)  Rates. 

The  two  governing  principles  in  rate  fixing  for  street  railway 
utilities  must  be  these:  First,  the  fare  must  be  a  figure  that 
will  make  it  possible  and  attractive  for  people  to  use  the  street 
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cars;  and,  seeond,  the  fare  must  produce  sufficient  revenue  to 
pay  for  the  cost  of  the  service. 

These  two  i»rinciples  carry  within  themselves  very  definite 
upper  and  lower  limits  beyond  which  it  is  impossible  to  go  in 
the  fixing  of  rates.  It  has  been  established  as  a  fact  in  this 
proceeding  that,  with  all  possible  operating  economies  in  effect, 
the  5  cent  fare  does  not  pay  the  cost  of  service  on  this  system ; 
and  the  owners  of  the  property  cannot  be  expected  to  continue 
service  at  an  ever-increasing  loss.  There  remains,  therefore, 
only  two  alternatives:  either  service  will  have  to  be  discon- 
tinued or  additional  revenue  must  be  provided. 

The  upper  limit  of  the  fare  is  equally  fixed.  The  kind  of 
transportation  furnished  by  street  railway  companies  is  no  longer 
a  monopoly*  The  development  of  the  automobile  has  brought 
about  a  condition  where  the  motor  vehicle  will  automatically 
take  the  place  of  the  street  railway  if  this  kind  of  transporta- 
tion can  be  rendered  more  economically  by  automobile  than  it 
can  be  by  the  street  car.  This  is  especially  true  in  California. 
I  am  not  convinced,  however,  that  the  time  has  arrived  when 
our  largest  cities  can  dispense  with  their  street  car  systems.  I 
am  also  satisfied  that  the  electrically  operated  street  car  will 
have  the  better  of  it  when  compared  with  the  motor  vehicle  in 
regard  to  actual  costs,  and  when  all  items  of  cost  are  taken  into 
consideration  as  they  should  be  and  if  unfair  and  unequal  bur- 
dens are  not  placed  on  the  street  railways.  This  is  especially 
apparent  when  modem  street  railway  equipment  is  taken  into 
the  comparison. 

Careful  estimates  of  revenues  and  expenses  for  various  rates 
and  systems  of  rates  and  under  various  methods  of  operation 
have  been  made  by  the  applicants  and  by  our  engineers.  Under 
the  present  method  of  operation  and  with  present  fares,  the 
Commission's  engineers  estimate  that  not  more  than  approxi- 
mately $1,015,000  in  gross  passenger  revenue  can  be  expected 
in  the  next  twelve  months.  Against  this  income  there  will  be 
operating  expenses,  taxes  and  depreciation  of  approximately 
$1,040,000,  leaving  $25,000  loss  without  taking  into  considera- 
tion any  fair  return  on  investment  or  property  values. 

It  is  estimated  that  approximately  16,390,000  passengers  will 
be  carried  in  the  next  twelve  months  with  the  present  fares  in 
P.U.R.1920B. 
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effect  Every  increase  in  fare  will  decrease  this  number  to  some 
extent. 

There  is  agreement  between  the  engineers  of  the  cities,  the 
companies  and  the  Commission  that  if  the  fare  were  put  higher 
than  7  cents,  the  falling  off  in  traffic  would  more  than  wipe  out 
any  increase  in  revenue  from  the  increased  fare.  Our  engineers 
also  estimate,  and  are  very  definite  in  their  conclusion,  that  a 
7-cent  flat  fare  will  not  produce  the  necessary  revenue.  In  addi- 
tion to  that,  I  am  of  the  opinion  that  a  7-cent  flat  fare  is  too 
high  and  should  be  avoided  if  there  is  any  other  remedy.  Under 
all  the  circumstances  the  only  alternative  remedy  appears  to  be 
the  zone  system. 

The  adoption  of  the  zone  system  is  recommended  by  the  Com- 
mission's engineers  and  also  by  the  company.  It  is  opposed  by 
Mr.  Cosgrove,  as  counsel  for  the  city  of  San  Diego,  although  it 
is  a  fact  that  the  mayor  of  San  Diego,  Mr.  Wilde,  appeared  at 
the  last  hearing  in  this  proceeding  and  in  an  extended  statement 
endorsed  the  zone  system.  The  representatives  of  the  other 
municipalities  concerned  did  not  oppose  the  zone  system  but 
desired  that  there  shall  be  no  discrimination  against  their  own 
particular  municipality,  and  unquestionably  there  is  a  very  sub- 
stantial part  of  the  community  which  vigorously  opposes  the 
zone  system.  In  the  last  analysis,  however,  the  sound  solution 
of  what  is  by  all  parties  conceded  to  be  a  most  serious  situation 
in  the  San  Diego  street  railway  service  becomes  to  a  greater 
degree  the  responsibility  of  this  Commission.  Leaving  the  solu- 
tion to  popular  expression  would  not  be  a  remedy  as  the  ever- 
present  factor  of  personal,  pecuniary  and  business  interest  would 
of  necessity  be  reflected,  to  say  nothing  of  the  honest  and  un- 
selfish difference  of  opinion  which  divides  in  all  such  questions 
any  considerable  number  of  people. 

A  great  deal  of  diligent  study  and  thought  has  been  given 
to  this  problem  by  this  Commission  and  its  staff  and  the  matter 
has  had  a  thorough  consideration  from  all  angles.  There  has 
been  in  our  minds  only  the  desire  to  find  the  solution  which  will 
come  as  near  to  a  just  and  proper  solution  as  conditions  will  per- 
mit. 

While  I  am  of  the  opinion  that  the  zone  system  cannot  be 
adopted  indiscriminately  for  other  cities,  I  am  of  the  belief  that 
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the  reascms  advanced  for  its  adoption  in  San  Diego  by  our  chief 
engineer  in  Commission's  Exhibit  I  are  substantially  sound: 

1.  "It  is  now  an  accepted  principle  of  rate  regulation  of  all 
public  utilities  that  the  rate  should  be  in  the  closest  possible 
relationship  to  the  cost  of  the  service.  In  street  railway  serv- 
ice this  means  that  the  short-haul  passenger  should  not  bear  an 
undue  proportion  of  the  cost  of  the  long-haul  passenger.  I  say 
^undue  proportion'  because  with  the  5-cent  fare  remaining  in 
effect  in  the  short-haul  district,  it  is  inevitable  that  the  short- 
haul  passenger  will  continue  to  bear  a  share  of  the  cost  of  the 
long-distance  traffic  in  any  event.  But  this  share  should  not  be 
^iisproportionally  increased. 

2.  **In  a  city  of  such  large  area  as  San  Di^o  (79  square 
miles)  it  is  a  practical  impossibility  to  adhere  to  the  ^one  city — 
•one  fare'  plan.  As  a  matter  of  fact,  the  zone  system  is  in  opera- 
tion in  this  city  now. 

3.  "The  zone  limits  proposed  for  San  Diego  will  give  the  bene-. 
€t  of  the  5-cent  fare  to  the  bulk  of  the  population,  including  the 
working  population. 

4.  "A  zone  system  will  tend  to  build  up  the  territory  within 
the  5-cent  zone,  a  result  that  is  of  benefit  to  the  citv  as  a  whole 
and  is  more  to  be  desired  than  the  continuing  of  indiscriminate 
real  estate  development  within  a  very  large  one-fare  radius. 

5.  "The  adoption  of  a  zone  system  is  much  more  likely  to 
secure  to  the  company  the  necessary  additional  revenue  than  a 
flat  increase.  This  is  true  because  a  large  amount  of  short-haul 
business  would  be  lost  to  the  company  under  a  flat  increase,  while 
tinder  the  zone  system  this  most  profitable  part  of  the  business 
will  remain  and  will  continue  to  increase. 

"This  feature  is  the  most  important  one  froln  the  standpoint 
of  the  company.  Experience  in  a  considerable  number  of  other 
communities  of  large  territorial  extent  where  the  experiment  of 
a  flat  fare  increase  has  been  tried  and  has  not  had  the  desired 
result,  shows  that  the  tendency  in  all  such  localities  (and  wher- 
ever a  careful  study  is  made  of  the  subject)  is  towards  the  estab^ 
lisliment  of  an  equitable  zone  system. 

6.  "Another  principle  that  is  well  recognized  and  has  been 
consistently  adhered  to  by  the  Commission  is  that  the  regular 
passenger  should  have  the  benefit  of  lower  fares  (wholesale  serv- 
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ice),  while  the  occasional  street  railway  patron  should  bear  his 
proportion  of  the  'stand-by*  cost  of  the  service.  With  street  car 
and  interurban  systems,  this  means  a  low  commutation  and 
higher  single  fare.  This  principle  will  be  recognized  in  the  pro- 
posed zone  system  in  the  San  Diego  territory. 

It  is  proposed  to  establish  two  zones,  an  inner  and  an  outer 
zone.  The  inner,  or  5-cent,  zone  has  a  radius  of  approximately 
one  mile  measured  from  the  intersection  of  B  street  and  Broad- 
way. The  outer  zone  extends  from  the  end  of  the  inner  zone 
to  the  ends  of  the  various  street  car  lines  and  to  the  limits  of 
National  City.  The  exact  limits  of  the  inner  zone  are  shown 
on  the  map  attached  to  Commission's  Exhibit  I  and  may  be 
described  as  follows: 

On  the  west  and  the  southwest,  the  bay  of  San  Diego.  Then 
from  a  point  on  the  bay  of  San  Diego  northeasterly  along  the 
extension  of  Crosby  stre^  to  the  southerly  end  of  Twenty-fifth 
jstreet  at  the  intersection  of  Twenty-fifth  and  B  streets.  Then 
northerly  along  the  easterly  line  of  Twenty-fifth  street  to  the 
intersection  of  Twenty-fifth  and  B  streets.  Then  northwesterly 
on  a  straight  line  to  a  point  opposite  the  easterly  end  of  Laurel 
street.  Then  westerly  and  southwesterly  along  the  north  line 
of  Laurel  street  to  a  point  on  the  bay  of  San  Diego. 

I  recommend  that  within  these  zones  the  following  fares  be 
fixed  by  the  Commission: 

1.  In  the  inner  zone,  a  5-cent  cash  fare,  including  transfer 
privilege  between  any  points  within  this  zone. 

2.  In  the  outer  zone,  a  5-cent  cash  fare,  between  all  points  with- 
in that  zone,  including  transfer  privil^e  to  any  points  in  the 
outer  zone  but  not  through  the  inner. 

3.  In  the  inner  and  outer  zones,  a  10-cent  cash  fare  between 
any  points  in  the  inner  and  outer  zones  with  transfer  privilege. 

4.  Bound  trip  tickets  in  blocks  of  4  tictets,  good  between  any 
points  in  inner  and  outer  zones  with  transfer  privilege  to  inner 
and  outer  zones.  Good  for  bearer;  to  be  sold  at  30  cents  per 
block  of  4  tidsets,  equivalent  to  7^  cents  per  ride. 

6.  Ticket  book  at  rate  of  $4,  equivalent  to  6^  cents  per  ride. 
Qood  for  bearer  of  individual  ticket  and  good  for  two  rides  or 
one  round  trip  each  day  of  the  calendar  month.  Good  for  date 
printed  on  the  ticket  and  limited  to  current  month.  Transfer 
privilege  in  inner  and  outer  zones. 
P.U.R.1920B. 
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6.  Fares  between  other  points  on  system  and  beyond  outer 
zone  to  be  readjusted  proportionately. 

Mr.  Puterbaugh,  for  the  city  of  Coronado,  suggests  that  there 
should  be  established  ior  the  service  between  San  Diego  and 
Coronado  either  in  lieu  of  the  4rdollar  ticket  book  or  in  addi- 
tion thereto^  a  20-round-trip  individual  commutation  book  good 
for  thirty  days,  to  be  sold  at  $2.70.  I  have  given  consideration 
to  this  proposaL  Adopted  for  the  Coronado  service  alone,  it 
would  be  a  discrimination  against  other  patrons  of  the  outer 
zone.  To  adopt  the  proposed  $2.70  book  for  the  entire  system 
would  result  in  a  considerable  decrease  in  estimated  revenue. 
The  4-dollar  commutation  book  provides  service  (through  both 
inner  and  outer  zones)  at  6^  cents  per  ride.  The  4-ticket  block 
provides  service  (through  both  inner  and  outer  zones)  at  7^ 
cents  per  ride.  The  addition  of  the  $2.70  book  would  provide 
service  at  6^  cents  per  ride.  I  can  see  no  need  for  this  fur- 
ther graduation  in  the  price  of  the  so-called  "wholesale  service" 
and  suggest  that  the  $2.70  book  be  not  experimented  with  at 
this  time. 

The  c(»npany  has  suggested  a  method  of  fare  collation  on  the 
"pay  as  you  entei'"  and  the  "pay  as  you  leave"  plan  which, 
appears  to  be  a  workable  arrangement  It  is  not  necessary,  in 
my  opinion,  to  deal  with  this  matter  in  this  decision  and  the 
company  should  be  left  free  to  work  out  a  collection  system  that 
will  not  interfere  with  the  convenience  of  the  public. 

The  engineering  department  of  the  Conmiission  estimates  that 
results  of  tlie  proposed  fares  under  the  zone  system  may  be 
expected  a^  follows: 

1.  6-ceiit   fares    4,700,000  #288,500.00 

2.  10-cent  fares    200,000  20,000.00 

3.  Round-trip  ticket  block   (7i-cent  fares)    ....  4,286,000  821,386.00 

4.  4-doUar  commutation  books  (equal  to  6^-cent 

fares)     6,800,000  442,000.00 

Totals    16,065,000         $1,021,885.00 

The  last  figure  compares  with  the  actual  passenger  revenue  in 
1918  as  reported  in  the  company's  annual  report,  as  folloT<rs : 

1918  passenger  revenue  (Act  101) $1)031,484.00 

Kstimated  as  per  above 1,021,885.00 

Difference   $9,699.00 

F.U.R.1920B. 
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It  will  be  noted  that  under  the  proposed  zone  plan  the  revenue 
for  the  year  is  estimated  at  approximately  $10,000  less  (approxi- 
mately 1  per  cent)  than  the  revenue  for  1918.  It  is  also  esti- 
mated that  the  number  of  passengers  under  the  proposed  plan 
will  be  16,055,000  as  compared  with  the  estimated  number  of 
passengers  under  the  present  plan  of  16,390,000,  a  decrease  of 
335,000,  or  approximately  2.2  per  cent. 

The  financial  results  estimated  by  the  engineering  department 
from  the  adoption  of  the  zone  system  are  shown  in  the  following 
table : 

Estimated  Financial  Results  of  Proposed  Zone  Plan  for  the  Next  Twelve  Montlis 
and  Comparison  with  Present  Plan  an4  with  1918. 


Present 
plan. 

Proposed 
plan. 

Year  1918, 
actual. 

Passenser   revenne    ....••. 

|950«688.11 
6S9.90 

$1,021,885.00 
689.90 

$1,031,484.20 
2,158.64 

Other  transportation   revenue   

Total  transportation  revenue 

Other  railwav  ooerations    ■••.. 

1951,373.01 
63,307.56 

$1,022,574.90 
63.307.56 

$1,033,642.84 
54.720.38 

Total  operating  revenues 

Total  operating  expenses 

$1,014,680.57 
1  753,461.31 

$1,085,882.46 
1691.451.31 

$1,088,363.22 
1  750,442.85 

Net  revenue ...••• 

1261.229.26 
77.265.58 

$394,431.15 
77.265.58 

$337,920.37 
74  395  48 

Taxes    ...•.•••••.. 

Operating  income 

1183.963.68 
8,720.00 

$317,165.57 
8.720.00 

$263,524.95 

Nonoperating  income 

8.571.64 

Grosft  income    

1192,688.68 
216,000.00 

$825,885.57 
216,000.00 

$272,096.59 
S  216.000.00 

Depreciation  fund  annuitv    • . 

Available  for  fixed  charges 

S  $23,316.32 

4  $109,885.57 

4  $56,096.59 

1  Not  including  depreciation. 
S  Using  same  as  1919  estimates. 
8  Loss. 
4  Profit. 

It  Will  be  noted  that  if  this  estimate  is  correct,  there  will  be 
available  for  fixed  and  other  charges,  a  balance  of  $110,000. 
This  amount  is  equal  to  a  return  on  the  reproduction  cost  less 
depreciation  of  the  operative  property  of  the  San  Diego  com- 
pany ($4,563,943)  of  2.4  per  cent. 

With  the  other  recommended  operating  economies  and  with 
the  reduction  of  operating  costs  following  the  abandonment  of 
unprofitable  service,  I  am  satisfied  that  there  is  complete  justi- 
fication for  the  maintenance  of  this  street  railway  service  in  the 
most  efficient  manner  possible.  I  have  also  pointed  out  further 
large  economies  that  will  be  possible  through  the  introduction 
of  a  more  economical  type  of  equipment,  and  if  the  program  is 
followed  as  outlined  in  this  opinion,  I  see  no  reason  why  the  San 
P.U.R.1920B. 
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Diego  Street  Railway  system,  under  proper  management,  should 
*not  become  an  efficient,  up-to-date  and  profitable  concern. 

It  will  be  desirable  in  this  decision  for  the  Commission  to  dis- 
tinguish between  those  features  of  the  proceeding  that  can  be 
dealt  with  by  order,  those  that  can  be  dealt  with  by  authorization 
to  the  applicants  and  those  that  can  be  dealt  with  by  recommen- 
dation and  suggestion  only.  Into  the  latter  class  belongs  any 
solution  that  the  Commission  might  have  to  offer  in  the  matter 
of  paving. 

Without  the  willingness  of  the  city  to  co-operate  in  giving 
effect  to  the  recommendations  made  in  the  foregoing  opinion  on 
the  matter  of  paving,  no  remedy  can  be  had.  In  view  of  the 
very  definite  language,  however,  that  Mr.  Cosgrove  employed 
in  behalf  of  the  common  council  of  the  city  of  San  Diego  in  the 
last  hearing  in  this  proceeding,  I  have  no  doubt  that  the  city 
will  be  ready  to  adopt  any  recommendations  made  by  the  Com- 
mission.   Mr.  Cosgi'ove's  statement  on  page  28  is  to  that  effect. 

The  matter  of  paving  will,  therefore,  not  be  dealt  with  in  the 
order,  but  left  as  a  suggestion  as  discussed  in  the  foregoing  opin- 
ion. 

Matters  of  service  and  operation  can  largely  be  dealt  with  in 
the  form  of  authorization  to  the  company,  and  I  have  no  doubt — 
also  in  view  of  the  position  taken  by  the  representatives  of  the 
various  communities  involved — that  any  authorizations  made 
will  be  concurred  in  by  the  city  authorities. 

All  matters  of  rates  where,  in  my  opinion,  the  jurisdiction 
of  the  Commission  is  beyond  question,  and  also  the  matter  of 
the  depreciaticto  reserve,  can  undoubtedly  be  dealt  with  in  the 
form  of  an  order. 


OAIilFORNIA  RAILROAD  COMMISSION. 

BE  EAST  BAY  WATEB  COMPANY. 
[Decision  No.  6853,  Application  No.  3215.) 

Service  —  Water  —  Large  conaumer  —  Standby  service, 

A  water  company  Bhotild  not  be  required  to  maintain  expensive 
Bervlce  installations  solely  as  a  standby  to  serve  one  large  consumer 
in  emergency  cases,  unless  such  consumer  is  willing  to  pay  a  reasonable 
P.U.IL1W0B. 
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rfltorn  on  the  cost  of  such  senrice  in  addition  to  the  regular  rata  lor 
water  actually  used. 

[November  19,  1919.] 

Appucation  for  permission  to  replace  certain  large  mains/ 
taps,  and  services  now  used  exclusively  in  supplying  the  South- 
em  Pacific  Company  at  Oakland,  California,  with  smaller  mains, 
taps,  and  services;  granted  unless  railroad  company  signifies 
willingaess  to  pay  for  extra  cost  of  service. 

Appearances:  McKee  and  Tasheira,  by  A.  G.  Tasheira,  for 
East  Bay  Water  Company;  Oeorge  D.  Squires,  for  Southern 
Pacific  Company. 

Eklgertoiiy  Commissioner:  This  is  an  application  of  the  East 
Bay  Water  Company  for  authority  to  remove  certain  pipe  lines 
and  facilities  now  supplying  water  to  the  Southern  Pacific  Com- 
pany at  its  Oakland  Pier  roundhouse,  yards,  freight  office,  depot, 
and  wharves. 

Applicant  proposes  to  replace  the  present  large  services  and 
other  facilities  with  smaller  pipes  and  meters  through  which  the 
amount  of  water  now  used  by  Southern  Pacific  Company,  or  even 
greater  quantities,  can  be  drawn  from  applicant's  water  system. 

Prior  to  May,  1917,  the  average  use  of  water  by  the  Southern 
Pacific  Company  was  somewhat  in  excess  of  130,000  cubic  feet 
per  month,  but  since  that  time  the  quantity  used  has  greatly  di- 
minished. This  is  due  to  the  fact  that  Southern  Pacific  Company 
purchased  water  from  the  Union  Water  Company,  a  competing 
utility.  In  emergencies  the  draft  on  applicant's  system  is  tem- 
porarily increased  to  large^amounts.  Applicant'  contends  that 
this  unrestricted  use  of  water  in  large  amounts  to  meet  emer- 
gencies caused  by  failure  of  its  competitor  to  deliver  an  adequate 
quantity,  necessitates  the  maintenance  by  it  of  facilities  of  such 
capacity  and  size  that  the  revenue  derived  from  the  service  is 
noncompensatory.  Furthermore,  such  use  will  draw  so  heavily 
upon  applicant's  system  as  to  seriously  deplete  the  supply  of 
many  other  consumers,  causing  thereby  poor  and  intermittent 
service. 

The  Southern  Pacific  Company  contends  that  applicant  should 
be  ready  at  all  times  to  supply  all  the  water  than  can  be  taken 
through  the  present  facilities,  likening  itself  to  the  ordinary 
householder  to  whom  the  East  Bay  Water  Company  is  under 
obligation  to  provide  service  at  any  time  and  for  brief  periods. 

P.U.R.1920B.  •     • 
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We  cannot  consider  the  Southern  Pacific  Company  in  that 
light,  as  of  approximately  60,000  consumers,  this  one  user  with 
seven  services  has  in  the  past  used  8  per  cent  of  all  water  de- 
livered by  applicant.  The  transportatiop  of  so  large  a  propor- 
tion of  the  water  supply  to  one  locality  is  obviously  an  entirely 
different  matter  from  the  transportation  of  the  supply  to  the  in- 
dividual householder. 

Applicant  submitted  evidence  to  show  that  the  valqe  of  the 
pipe  lines  and  services  heretofore  used  in  serving  the  Southern 
Pacific  Company  is  $100,000,  at  present  prices  of  material  and 
labor,  and  that  the  cost  of  removing  these  pipe  lines  and  replac- 
ing them  with  pipe  of  sufficient  capacity  to  serve  the  present 
normal  use  of  the  Southern  PacifiiC  Oo^ipany  will  cost  approx- 
imately $80,000,  leaving  about  $70,000  as  the  net  salvage  value. 

The  record  in  Case  Wo.  1008,  being  the  Commission's  investi- 
gation into  the  rates  and  service  of  the  East  Bay  Water  Company, 
has  been  analyzed  in  so  far  as  it  refers  to  these  particular  pipe 
lines  and  services.  This  analysis  shows  a  difference  in  the  ap- 
praised cost  of  the  present  facilities  and  the  pipe  lines  and  serv- 
ices  which  applicant  proposes  to  install,  or  from  $32,000  to  $36,- 
000.  The  difference  in  maintenance  and  operation  cost  of  the 
two  sets  of  facilities  is  between  $1,500  and  $2,000  annually,  the 
difference  in  depreciation  annuity  is  between  $50  and  $150  per 
annum,  and  interest  at  7  per  cent  on  the  difference  in  the  ap- 
praised cost  amounts  to  from  $2,240  to  $2,520  per  annum. 

It  is  therefore  evident  that  some  amount  between  $3,800  and 
$4,700  should  be  received  by  applicant,  if  the  present  facilities 
are  to  be  retained  and  if  it  is  to  be  required  to  stand  ready  with 
sufficient  water  for  the  Southern  Pacific  Company's  unrestricted 
draft. 

I  propose  that  the  East  Bay  Water  Company  be  granted  its 
application,  provided  the  Southern  Pacific  Company  does  not 
agree  to  pay  the  following  amounts  monthly  in  addition  to  the 
established  rates  for  water: 

Montfilj  Use.  Monthly  Payments. 

Over          130,000  cubic  feet   $0.00 

Between    110,000  and  130,000  cubic  feet 50.00 

Between      90,000  and  110,000  cubic  feet 100.00 

Between      70,000  and    90,000  cubic  feet 150.00 

Between     50,000  and    70,000  cubic  feet 200.00 

Between      30,000  and    60,000  cubic  feet 250.00 

Between      10,000  and    80,000  cubic  feet ,  300.00 

Lesa  than  10,000  cubic  feet 350.00 

P.UJ1.1920B.  9 
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IliLINOIS  PUBLIC  UmiinES  COHHISSIOir. 

BE  ALBION  BLBCTBIO  LIGHT  ft  GAS  COMPANY. 

[No.  8617.1 

BehMTn  —  Operating  expenses  —  DonaUons  to  aUrad  new  ^vettorm  -» 
Donation  to  a  fund. 

A  donation  to  induce  a  manufacturer  to  locate  in  the  city  in 
which  the  utility  is  doing  business,  is  a  proper  charge  to  the  operating 
expenses  of  an  electric  company,  where  it  appears  that  the  new  indus- 
try will  greatly  increase  the  business  of  the  utility,  the  amount  donated 
to  be  amortized  over  a  series  of  years. 

[December  2,  1919.] 

Pboposed  advance  of  rates  for  electric  service  in  Albion;  in- 
creased rates  continned. 

ShaWy  Commissioner:  On  January  7,  1919  the  Commission 
entered  an  order  in  the  above-entitled  cause  permitting  the  Al- 
bion Electric  Light  &  Gas  Company  to  place  in  effect  certain 
increased  rates  for  electric  service  furnished  by  it  in  Albion,  the 
said  rates  to  remain  in  effect  until  August  1,  1919.  The  Com- 
mission reserved  the  right  to  extend  the  effective  period  of  the 
above  rates  beyond  August  1,  1919.  The  matter  of  extending 
the  effective  period  of  the  aforesaid  rates  is  now  before  the  Com- 
mission. 

Inasmuch  as  the  Albion  Electric  Light  &  Gas  Company  is  a 
small  utility  no  hearing  has  been  held  for  the  purpose  of  consid- 
ering the  extension  of  the  effective  period  of  the  aforesaid  rates. 
An  investigation  has  however  been  made  of  the  books  and  records 
of  the  company  by  a  member  of  the  engineering  staff  of  the  Com- 
mission. From  this  investigation  it  appears  that  the  Albion 
Electric  Light  &  Gas  Company  has  made  additions  to  its  prop- 
erty since  the  date  of  the  former  order  to  an  amount  of  about 
$2,000  and  that  it  is  at  present  serving  about  400  consumers  in 
the  city  of  Albion. 

During  the  period  in  which  the  increased  rates  have  been  in 
effect,  that  is  from  January  1,  1919  to  September  30,  1919,  the 
total  revenue  from  all  sources  was  $6,271.76.  During  the  same 
period  the  operating  expenses  were  $5,182.84.     This  amoiut 
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included  an  amount  of  $227.26  for  taxes  paid,  which  represents 
the  taxes  for  the  year  instead  of  for  the  nine  months. 

At  the  rate  at  which  the  revenues  have  accrued  for  the  nine 
months'  period  covered  by  this  report,  the  operating  revenue  for 
twelve  months  would  be  approximately  $8,340. 

The  operating  expense  shown  above  includes  an  amount  of 
$600  paid  to  a  special  fund  raised  in  the  city  of  Albion  for  the 
purpose  of  inducing  a  clothing  manufacturer  to  locate  a  factory 
in  this  city.  Upon  the  books  of  the  Albion  Electric  Light  &  Gas 
Company  this  amount  is  charged  as  new  business  expense  and  is 
<4iarged  to  operating  expwwe  for  the  year  1919.  The  Commis- 
sioB  believes  that  this  is  a  proper  new  business  expense  but  does 
not  believe  that  such  an  amount  should  be  charged  to  new  busi- 
ness expense  for  one  year  inasmuch  as  the  benefits  to  accrue  from 
these  payments  will  be  realized  over  a  number  of  years  and  the 
inclusion  of  this  amount  in  the  new  business  expense  for  one 
year  would  result  in  this  expense  being  somewhat  above  normal 
for  a  company  of  this  size.  This  amount  paid  to  this  fund  was 
not  in  the  nature  of  a  donation  for  charitable  purposes  but  was 
paid  with  the  idea  in  view  that  the  location  of  the  factory  in  the 
city  of  Albion  would  be  of  great  benefit  to  the  business  of  the 
Albion  Electric  Light  &  Gas  Company. 

The  Commission  has  met  an  issue  similar  to  this  at  other 
times.  In  Piercy  v.  Citizens  Gas,  E.  &  H.  Co.  relative  to  rates 
at  Mt.  Vernon,  6  L  P.  TT.  C.  841,  the  Commission  discussed  the 
disposal  of  20  city  lots  which  had  been  purchased  by  the  com- 
pany with  the  idea  in  view  of  inducing  the  principal  industry 
in  Mt.  Vernon  to  remain  in  the  city.  In  this  case  the  Commis- 
sion said : 

"The  20  city  lots  are  not  used  for  the  purpose  of  public 
utility  service  in  any  manner  at  the  present  time  and  such 
a  use  does  not  appear  to  be  contemplated.  They  were  purchased 
by  the  respondent  at  the  time  of  a  campaign  waged  throughout 
the  city  for  the  purpose  of  securing  money  as  an  inducement  to 
the  car  works,  which  constitutes  the  main  industry  in  Mt.  Ver- 
non, to  remain  in  the  city.  This  campaign  consisted  in  selling 
to  various  public  spirited  citizens  and  organizations  750  lots  in 
the  so-called  city  park  addition.  This  purchase  was  not  intended 
primarily  as  a  good  business  investment  in  itself  but  to  insure 
P.U.R.1920B. 
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the  proeperity  of  the  city  upon  which  the  utility  was  dependent^ 

Further  on  page  358 : 

"The  testimony  appears  quite  conclusive  that  the  amount  paid 
for  those  lots  was  $2^700  and  that  at  least  50  per  cent  of  this 
amount  should  have  been  considered  in  the  li^t  of  new  business 
expense  and  amortized  throu^  the  operations  of  the  company. 
The  incentive  of  the  purchase  was  to  hold  the  business  of  the 
utility  and  make  possible  its  further  growth." 

In  the  present  case  the  Commission  will  follow  the  principle 
above  laid  down. 

The  investigation  of  the  Commission's  engineers  discloses  that 
whereas  a  year  ago  there  were  40  empty  houses  in  Albion^  at 
the  present  time  there  are  only  3,  and  that  within  the  past  year 
the  Albion  Electric  Light  &  Gas  Company  has  wired  60  new 
residences.  These  results  have  been  achieved  chiefly  on  account 
of  the  location  of  lliis  new  factory  in  the  city  of  Albion.  The 
beneficial  results  to  be  secured  from  the  location  of  this  factory 
are  therefore  not  problematical  but  are  real  and  have  already 
commenced  to  accrue  to  the  utility  company.  In  addition  to  these 
this  manufacturer  will  be  a  considerable  user  of  power  and  the 
utility  will  still  further  benefit  from  the  locati(m  of  this  factory 
in  Albion.  The  Commission  believes  that  this  amount  should  be 
spread  over  a  period  of  years  in  some  way  commensurate  with 
the  period  during  which  the  benefit  is  likely  to  accrue.  Consid- 
ering the  facts  existing  in  the  present  case  the  Commission  be- 
lieves that  an  allowance  of  $200  per  year  in  operating  expense, 
until  the  amount  above  stated  is  extinguished,  is  sufficient  allow- 
ance to  be  charged  annually  in  the  operating  expense  of  the  peti- 
tioner. Upon  this  basis  and  assuming  that  the  above  expense 
is  three  quarters  of  a  year,  the  yearly  operating  expense  will  be 
$6,400  including  an  allowance  of  $200  for  the  purpose  above  set 
forth. 

This  leaves  a  net  operating  revenue  to  pay  interest  and  depre- 
ciation of  $1,940.  Deducting  therefrom  an  amount  of  $1,000 
for  annual  accruing  depreciation  leaves  an  amount  of  $940  for 
the  payment  of  interest  on  the  investment  which  is  3A  per  cent 
upon  $28,000.  This  return  cannot  be  considered  as  excessive 
under  the  conditions  existing. 

The  Commission,  having  given  due  consideration  to  all  of  the 
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evidence  and  all  other  facts  pertaining  to  the  matter  under  con- 
sideration, and  being  fully  advised  in  the  premises,  finds  that  the 
present  rates  of  the  Albion  Electric  Light  &  Gas  Company  are 
not  unjust  and  unreasonable  and  should  be  continued  in  effect 
iubjeet  to  the  terms  and  conditions  hereinafter  specified 


IOWA  BOARD  OF  RAHiBOAD  OOMMISSIONERS* 

STACEYVILLB  GBAIN  &  COAL  COMPANY 

V. 

ILLINOIS  CENTEAL  RAILEOAD  COMPANY, 
[Docket  A-3101.1 

Cammissiona  —  Powers  —  ValidUy  of  statute, 

1.  The  Iowa  Commission  has  no  authority  to  determine  the  ▼»- 
lidity  or  invalidity  of  an  act  of  the  state  legislature. 

Rates  —  Power  of  Contfnission  —  Elevator  site  rentals  —  Federal  con- 
Irol. 

2.  Hie  Iowa  Commiflsion  h«6  power  to  pass  upon  the  reasonablenesB 
of  the  amount  charged  by  a  railroad  oompany  for  rental  of  an  ele- 
▼ator  site,  notwithstanding  the  railroad  is  under  Federal  control. 

Bates  —  Power  of  Commission  —  Regulation  of  rental  for  elevator 
9Ues. 

3.  The  power  of  a  Commiitlon  to  regulate  the  rental  to  be  paid 
to  a  railroad  for  an  elevator  site,  cannot  be  denied  upon  the  theory 
that  railroad  lands  are  private  property  with  which  the  railroad  com- 
pany may  deal  ae  it  wishes. 

JH^erimination  —  Rates  «—  Ruih^onOM  —  JElevaiors «—  Bidetrat^  moin- 
tenanoe. 

4.  To  require  the  owner  of  an  elevator  located  upon  a  sidetrack 
to.pay  for  the  maintenance  of  such  track,  while  not  requiring  any  such 
charge  from  a  trade  shipper  or  track  receiver,  is  discriminatory. 

jpuhlic  uUliUes  —  Test  of  status. 

5.  The  fact  that  the  state  has  not  attempted  to  regulate  the  charges 
for  handling  grain,  does  not  take  a  grain  elevator  out  of  the  class  of 
uilities  which  may  be  regulated. 

Mtates  —  Railroads  —  JBlevator  site  rentals. 

6.  A  railroad  company  should  not  receive,  as  rental  for  the  site  of 
an  elevator,  more  than  the  rental  value  on  like  land  in  that  vicinity, 
since  the  elevator  site  is  a  part  of  its  terminal,  the  charge  for  the  use 
of  which  is  embraced  within  the  line-haul  rate. 
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Elevators  —  Necessity  for  —  RuhUe  character, 

DiscQStion  of  necessity  of  grain  elevators  on  railway  right  of  way, 
and  the  public  character  attaching  to  them,  p.  148. 

[Noyember  17,  1919.] 

Complaint  as  to  alleged  excessive  rental  for  coal  and  elevator 
site;  rental  held  excessive. 

Appearances:  J.  H.  Henderson,  commerce  counsel,  for  the 
complainant ;  F.  H.  Helsell,  attorney  for  the  defendant. 

By  tiie  Board:  The  complainant  states  that  it  is  engaged  in 
the  buying  and  selling  of  grain,  coal,  feed,  and  other  products  at 
Stacyville,  having  its  elevator  and  coal  sheds  (m  the  right  of 
way  of  the  Illinois  Central  Railroad  Company,  and  for  a  num- 
ber of  years  has  held  a  lease  for  the  ground  upon  which  its  eleva- 
tor and  coal  sheds  are  erected.  The  elevator  and  coal  shed  tract 
being  200  feet  along  the  sidetrack.  The  rental  from  August, 
1911,  to  February,  1916,  was  $7.20  per  annum.  From  that  time 
to  1918,  $12  per  annum.  That  the  said  railroad  company  now 
asks  as  a  condition  of  renewal  $85  per  annum.  That  a  disagree- 
ment exists  between  it  and  the  carrier  company  as  to  the  terms 
and  conditions  on  which  the  lease  is  to  be  continued.  That  the 
rental  asked  is  excessive  and  the  conditions  of  the  lease  are  un- 
reasonable. Complainant  asks  that  after  hearing,  this  Commis- 
sion grant  such  relief  as  should  be  granted  imder  §§  2110-1, 
2110-m  of  Code  Supplement  of  1913  which  is  as  follows: 

Sec.  2110-1.  That  whenever  disagre^nent  arises  between  the 
ovmer  of  an  elevator  or  grain  warehouse,  coal  shed,  ice  house, 
buying  station,  flour  mill,  or  any  other  building  used  for  receiv- 
ing, storing,  or  manufacturing  any  article  of  commerce  trans- 
ported or  to  be  transported,  situated  on  a  railroad  right  of  way, 
or  on  land  owned  or  controlled  by  a  railroad  company,  and  such 
railroad  company,  as  to  the  terms  and  conditions  on  which  the 
same  is  to  be  continued  thereon,  or  removed  therefrom,  or  when- 
ever application  is  made  by  any  person,  firm,  or  corporation  for 
the  right  to  a  site  for  such  elevator  or  grain  warehouse,  coal 
shed,  ice  house,  buying  station,  flour  mill,  or  any  other  buildiiig 
used  for  receiving,  storing,  or  manufacturing  any  article  of  com- 
merce transported  or  to  be  transported,  and  such  railroad  com- 
pany and  said  applicant  cannot  agree  as  to  whether  said  elevator 
P.U.R.1920B. 
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or  grain  warehouse  shall  be  so  placed  on  said  right  of  way  or  on 
property  owned  or  controlled  by  the  railroad  company,  or  as  to 
the  character  of  the  buildings  to  be  erected  and  placed  thereon 
OH  the  place  where  the  same  is  to  be  so  erected  and  maintained 
or  as  to  the  terms  and  conditions  under  which  the  same  may  be 
SO  placed  or  operated,  then,  and  in  every  such  event  on  written 
application  to  the  Board  of  Railroad  Commissioners  by  such 
railroad  company,  person,  finn,  or  corporation,  the  said  Board 
of  Railroad  Commissioners  shall  have  authority,  and  it  is  here- 
by made  their  duty,  as  speedily  as  possible  after  the  filing  of 
such  application,  to  hear  and  determine  such  controversy,  and 
make  such  order  in  reference  thereto  as  shall  be  just  and  right 
between  the  parties  under  all  the  facts  in  the  case,  which  order 
shall  be  enforced  as  other  orders  of  said  Commission. 

Sec.  2110-m.  In  the  event  that  any  elevator,  warehouse,  coal 
shed,  ice  house,  buying  station,  flour  mill,  or  any  other  building  * 
used  for  receiving,  storing,  or  manufacturing  any  article  of  com- 
merce transported  or  to  be  transported,  situated  on  the  right  of 
way  or  other  land  of  a  railroad  company  shall  be  injured  or  de- 
stroyed by  the  negligence  of  any  railroad  company,  or  the  ser- 
vants or  agents  of  any  railroad  company  in  the  conduct  6i  the 
business  of  such  company,  the  railroad  company,  so  causing  such 
injury  or  destruction,  shall  be  liable  therefor  to  the  same  extent 
as  if  such  elevator,  warehouse,  coal  shed,  ice  house,  buying  sta- 
tion, flour  mill,  or  any  other  building  used  for  receiving,  storing, 
or  manufacturing  any  article  of  commerce  transported  or  to  be 
transported,  was  not  situated  on  the  right  of  way  of  other  land  of 
such  railroad  company,  any  provision  in  any  lease  or  contract 
to  the  contrary  notwithstanding. 

The  carrier  for  answer  says : 

1st.  A  minimum  rental  of  $60  for  elevator  and  $25  for  coal 
shed  site  is  reasonable.  That  the  track  facilities  of  complainant 
would  now  cost  $500  and  turnout  $420  with  annual  maintenance 
charges  of  $40.  That  complainant  is  served  with  200  feet  of 
track  not  available  for  use  by  others. 

2nd.  That  if  this  Board  has  -any  jurisdiction  in  this  matter, 
it  is  limited  to  whether  any  discrimination  is  exercised  by  the 
railroad  company  as  between  complainant  and  other  parties  sim- 
ilarly situated.  That  there  is  no  power  under  the  Iowa  statute 
P.U.R.1920B. 
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for  this  Board  to  pass  on  the  question  of  rentals  for  elevator  sites 
on  private  property  of  the  carrier. 

3rd.  That  if  by  the  terms  of  the  statute,  jurisdiction  is  given 
the  Board  of  Eailroad  Commissioners  to  determine  such  rentals^ 
the  said  statute  is  invalid  and  unconstitutional,  (a)  Being  an 
illegal  interference  with  the  right  of  parties  to  make  contracts 
affecting  their  private  property,  (b)  A  taking  of  private  prop- 
erty without  due  compensation,  (c)  The  taking  of  private  prop- 
•erty  for  alleged  public  use  when  in  fact  the  use  is  purely  private. 

4th.  That  by  the  Act  of  Congress  of  March,  1918,  and  the 
preceding  acts  relating  to  the  taking  over  of  the  railroads  by 
the  United  States  Government  and  by  proclamation  of  the  Presi- 
dent of  the  United  States,  this  defendant  is  under  the  exclusive 
possession,  control,  use,  and  operation  of  the  Kailroad  Adminis- 
tration of  the  United  States  and  the  state  of  Iowa  and  its  officers 
have  no  power  to  make  the  orders  asked  by  complainant.  By 
reason  of  all  of  which  it  asks  that  the  complaint  be  dismissed. 

Stacyville  is  at  the  east  terminus  of  a  branch  line  of  the  Illi- 
nois Central  Railway  and  is  a  town  of  about  450  population. 
The  station  grounds  are  more  than  400  feet  wide  and  1200  feet 
long,  upon  which  the  railroad  has  but  two  tracks,  the  main  line 
upon  which  the  station  building  is  located,  and  a  sidetrack  which 
is  used  as  team  and  industry  track.  Just  east  of  the  station  and 
on  the  sidetrack  is  the  coal  shed  of  the  Central  Limiber  Com- 
pany, 127  feet  long.  About  100  feet  east  of  that  is  the  elevator 
and  coal  shed  of  complainant  with  a  total  length  of  200  feet; 
east  of  that  the  site  of  the  Standard  Oil  Company,  then  the  tank 
house,  then  the  stock  yards,  then  team  track  which  ends  near 
the  river.  This  team  and  industry  track  is  used  for  every  pur- 
pose. In  the  months  of  January  and  February,  1919,  there  were 
loaded  at  the  east  end  of  this  team  track,  400  cars  of  ice  which 
were  hauled  west  past  the  elevator  of  complainant;  while  this 
was  being  done,  the  ice  people  used  the  track  twenty  hours  each 
day.  The  sidetrack  and  the  main  track  are  not  connected  at 
their  east  ends.  All  of  these  industries  are  built  on  the  south 
side  of  the  side  or  team  track.  The  public  generally  use  this 
sidetrack  as  a  team  track  to  load  and  unload  their  cars  both  from 
the  south  and  north  sides,  using  the  north  side  of  the  track  along 
complainant's  ^ite  and  the  other  industry  sites  for  sudi  purpose. 
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Most  of  the  switching  is  done  on  this  team  track,  going  back  and 
forth  by  complainant^s  site. 

This  elevator  was  built  about  sixteen  years  ago  and  has  a 
capacity  of  about  25,000  bushels  and  has  been  owned  by  com- 
plainant about  ten  years.  It  handles  from  150,000  to  250,000 
bushels  of  grain  and  30  cars  of  coal  per  annum.  The  rental  for 
the  years  1911,  1912,  1918,  and  1914  was  $7.20.  For  1915, 
1916,  and  1917  $12  per  annum.  In  1918  the  defendant  de- 
manded an  annual  rental  of  $85. 

The  lease  under  which  complainant  has  been  occupying  the 
dite  in  question  describes  only  the  land  covered  by  the  buildings, 
being  less  tiian  one-fifth  of  an  acre,  but  in  the  use  of  the  elevator 
and  coal  sheds,  the  lessee  and  patrons,  in  common  with  others, 
necessarily  use  the  grounds  between  the  south  side  of  the  eleva- 
tors and  coal  sheds  and  the  south  line  of  the  station  grounds, 
which  is  about  300  feet  south  of  the  team  and  industry  track; 
it  is  perhaps  fair  to  say  that  lessee  has  the  use  of  one-half  acre 
in  its  operations.  The  land  nearest  this  is  worth  about  $300  per 
acre  and  the  highest  rental  value  shown  was  $20  per  acre.  The 
railroad  company  and  the  elevator  people  heretofore  appraised 
the  station  grounds  at  $400  per  acre,  No  value  of  adjoining 
town  lots  shown.  The  manager  of  complainant  testified  it  would 
be  willing  to  pay  $20  rental  per  year.  No  showing  whether  or 
not  the  elevator  received  grain  on  storage,  nor  of  any  discrimi- 
nation as  between  shippers,  nor  any  showing  that  the  site  used  by 
complainant  interfered  with  other  shippers. 

At  the  close  of  the  testimony  in  this  case,  we  asked  counsel  for 
defendant  to  submit  his  views  upon  the  constitutional  questions 
raised,  and  also  on  the  question  of  jurisdiction  while  the  govern- 
ment has  control  of  the  railroads.  The  briefs  and  argument  of 
counsel,  filed  herein,  have  been  prepared  with  a  great  deal  of 
care  and  "in  a  manner  worthy  of  their  well  earned  reputations/' 
[1]  As  to  the  constitutional  questions  presented  and  our  ju- 
risdiction of  such  questions:  This  Board  is  a  Commission  and 
not  a  court  although  some  of  its  duties  are  of  a  quasi  judicial 
character.  In  Colorado,  the  utilities  Commission  being  called 
upon  to  determine  the  validity  of  an  election  before  it  could 
authorize  the  construction  of  a  plant,  said  "The  Commission  is 
of  the  opinion  and  so  finds  that  it  is  without  power  to  adjudicate 
P.U.R.1920B. 
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this  question,  such  question  being  one  for  the  courts  to  construe, 
and,  until  the  courts  have  passed  upon  this  matter,  the  Commia- 
sion  will  act  upon  the  presumption  that  the  election  was  valid/^ 
Western  Light  &  P.  Co.  v.  Loveland,  P.U.R.1918B,  644.  To 
the  same  effect  see  Re  Southern  Sierras  Power  Co.  2  Cal.  R. 
C.  647. 

The  New  Jersey  Utility  Commission,  when  its  jurisdiction 
was  attacked  on  constitutional  grounds,  said:  "This  is  not  the 
proper  form  to  litigate  the  validity  of  legislative  enactments.'^ 
Re  Bridgeton  &  M.  Traction  Co.  P.U.R1918B,  357.  The  Pub- 
lic Service  Commission  of  Missouri  held  that  it  could  not  in- 
quire into  the  validity  of  a  county  franchise  and  the  ruling  was 
upheld  by  the  supreme  court  of  that  state.  State  ex  rel.  Electric 
Co.  v.  Atkinson,  204  S.  W.  897-8,  P.U.R1919A,  343. 

Under  the  statutes  creating  this  Commission,  provision  is  made 
for  an  appeal  which  may  be  taken  by  the  carrier  for  an  order  of 
this  Commission,  but  no  provision  has  been  made  for  an  appeal 
by  any  other  person  making  complaint.  If,  therefore,  this  Com- 
mission should  hold  the  statutes  in  question  to  be  invalid  and 
should  be  clearly  mistaken,  the  complainant  would  be  without 
the  right  of  appeal.  Another  reason  why  this  Commission  should 
not  determine  the  validity  of  statutes  is  that  it  was  not  contem- 
plated that  the  members  of  this  board  should  be  learned  in  tlie 
law  or  constitutional  lawyers,  but  that  they  should  be  persons- 
of  administrative  ability.  This  Commission  has  no  power  to 
render  judgments  or  decrees,  and  its  orders,  if  not  obeyed,  are 
to  be  enforced  by  action  in  the  district  court.  Certainly  it  was 
never  intended  that  such  a  Commission  should  determine  con- 
stitutional questions.  We  have  reached  the  conclusion  that  it  i& 
not  within  the  scope  of  the  authority  of  this  Commission  to  de- 
termine the  validity  or  invalidity  of  an  act  of  the  legislature  of 
this  state.  It  is  our  duty  to  administer  it  until  it  is  held  invalid 
by  a  proper  court. 

It  is  perhaps  not  improper  that  we  refer  to  the  contention  of 
the  defendant  as  to  the  constitutionality  of  the  statute  -in  ques- 
tion. In  discussing  this  subject,  counsel  for  defendant  says: 
''Had  the  legislature  left  out  of  this  section  the  words  W  on  land 
owned  or  controlled  by  the  company^  there  might  be  some  reason 
for  not  calling  it  beyond  the  power  of  the  legislature  to  enact 
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it.**  The  statute  refers  to  these  industries  "situated  on  a  rail- 
road right  of  way  or  on  land  owned  or  controlled  by  a  railroad 
company."  Code  §  1995,  provides,  however,  for  the  acquisi- 
tion of  the  right  of  way,  which  is  not  to  exceed  100  feet  in  width, 
except  for  certain  peculiar  purposes.  Section  1998  provides  the 
Bttanner  in  which  station  grounds  may  be  acquired,  limited  only 
to  the  width  and  amount  reasonably  necessary  for  that  purpose. 
The  rule  is  that  such  construction  shall  be  placed  upon  a  statute 
as  will  carry  out  the  intentions,  if  such  intention  can  be  clearly 
discerned,  and  uphold  its  validity.  May  it  be  that  §§  2110-1 
and  2110-m  Code  Supplement  of  1913  refer  only  to  the  lands 
which  may  be  acquired  under  these  provisions  of  the  statute  ? 

[2]  As  to  the  jurisdiction  of  this  Commission  of  the  matters 
involved  in  this  case,  while  the  railroads  are  being  operated  and 
controlled  by  the  government,  §  15  of  the  Act  of  Congress  of 
March  21,  1918,  being  the  statute  which  provides  for  the  opera- 
tion of  transportation  systems  while  under  Federal  control,  pro- 
vides: 

"That  nothing  in  this  act  shall  be  construed  to  amend,  repeal, 
impair,  or  affect  the  existing  laws  or  powers  of  the  states  in  rela- 
tion to  taxation  or  the  lawful  police  regulations  of  the  several 
states,  except  where  in  such  laws,  powers,  or  regulations  may 
affect  the  transportation  of  troops,  war  materials,  government 
ffopplieS)  or  the  issue  of  stocks  and  bonds." 

Under  the  provisions  of  this  section,  it  was  contended  by  nearly 
all  of  the  regulatory  bodies  of  the  different  states,  and  by  some 
of  the  courts,  that  the  rate  fixing  body  of  each  state  had  reserved 
to  it  the  right  to  regulate  purely  intrastate  rates^  and  to  exercise 
police  powers  relative  to  the  rules  and  practices  which  should 
prevail  in  matters  properly  coming  before  said  Commissions 
within  the  exercise  of  police  power. 

The  Railroad  Administration  and  many  of  the  courts  contend- 
ed that  the  power,  authority,  and  rule  of  the  railroad  adminis- 
tration was  exclusive  and  governed  all  rate  making  and  all  con- 
trol of  the  property  and  rights  of  the  carriers.  This  Commis- 
sion, and  nearly  all  other  Commissions,  conceded  that  for  the 
purpose  of,  and  during  the  period  of  the  war,  it  was  right  and 
proper  that  the  government  should  control  all  rates,  but  there 
were  so  many  purely  local  matters  coming  within  the  fair  scope 
P.IJ.R.1920B. 
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of  reasonable  police  power  and  regulation  which  should  be  ex- 
ercised by  the  state,  that  the  condition  became  rather  strained. 
Growing  out  of  these  contentions,  the  Director  General  of  Kail- 
roads  "indicated  a  desire'^  to  confer  with  representatives  of  the 
state  Commissions  "relative  to  the  rules  and  practices  which 
should  prevail  in  matters  properly  coming  before  said  Commis- 
sions within  the  exercise  of  police  powers.''  Such  conference 
was  held  and  as  a  result  the  Director  General  on  February  20, 
1919,  issued  General  Order  No.  58,  a  part  of  which  is  as  fol- 
bws: 

"In  order  to  clarify  the  relationship  between  the  United  States 
Bailroad  Administration  and  the  state  railroad  and  public  serv- 
ice Commissions,  all  officers  and  employees  of  the  United  States 
Railroad  Administration  shall  be  governed  by  the  policies  and 
regulations  herein  set  forth. 

1.  Transportation  systems  under  Federal  control  continue  sub- 
ject to  the  lawful  police  r^ulations  of  the  several  stat^  which 
were  and  are  applicable  to  privately  operated  transportation 
systems,  in  such  matters  as  spur  tracks,  railroad  crossings,  safety 
appliances,  track  connections,  train  service,  the  establishment, 
maintenance,  and  sanitation  of  station  facilities,  the  investiga- 
tion of  accidents,  and  all  other  matters  of  local  service,  safety, 
and  equipment.  It  will  be  the  policy  of  the  Director  General  to 
cause  the  orders  of  the  state  Commissions  in  these  matters  to  be 
carried  out 

2.  In  all  proceedings  of  the  character  specified  in  paragraph  1 
hereof,  formal  or  informal,  officers  and  employees  of  the  United 
States  Railroad  Administration  shall  recognize  the  jurisdiction 
of  the  state  Commissions,  and  shall  assist  them  in  developing 
the  facts  and  in  applying  such  remedy  as  may  be  necessary,  and 
shall  fully  co-operate  with  them." 

Without  setting  out  the  whole  of  the  order,  it  may  be  sufficient 
to  say  that  the  interpretation  and  construction  then  placed  upon 
the  Act  of  March  21,  1918,  by  the  Director  General  of  Railroads 
required  the  railroad  companies  to  submit  all  local  matters  to 
state  Commissions  conformable  to  the  state  laws,  but  left  the 
question  of  control  over  the  intrastate  rates  to  be  settled  by  the 
Supreme  Court  of  the  United  States.  This  order  is  yet  in  effect, 
having  never  been  modified  or  revoked. 
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The  defendant  calls  our  attention  to  the  cases  of  Nneces  Valley 
Townsite  Co.  v.  McAdoo,  257  Fed.  143,  claiming  that  under  its 
ruling  this  Commission  has  no  jurisdiction  in  the  matter  before 
ua  The  case  referred  to  was  a  suit  brought  to  restrain  the 
Director  General  of  Railroads  from  changing  the  location  of 
certain  of  his  employees  or  to  remove  machine  shops  and  head- 
quarters. This  was  purely  an  operating  question  and  came  clear- 
ly within  the  reason  and  provisions  of  the  Act  of  Congress,  and 
is  not  within  the  terms  or  spirit  of  General  Order  No.  58.  In 
the  Nueces  Valley  case  concerning  §  15  of  the  Kailroad  Control 
Act,  the  court  said  "the  proper  construction  of  §  15  is  that  ih& 
ordinary  police  regulations  of  the  state  shall  remain  effective, 
except  in  bo  far  as  the  same  are  in  conflict  with  the  plain  and 
expressed  provisions  of  the  Act  of  Congress." 

It  is  not  alleged  in  the  answer  or  shown  in  the  proof  that  the 
increased  rental  in  this  case  is  sought  to  be  put  into  effect  by 
tiie  railroad  administration.  The  files  in  this  case  indicate  that 
the  proposed  increase  in  rental  is  only  the  plan  or  policy  of  the 
Illinois  Central  Railroad  Company.  Our  conclusion  is  that  ju- 
risdiction of  this  Commission,  of  the  matter  herein  in  controver- 
sy, is  not  in  conflict  with  any  provision  of  the  Act  of  Congress 
for  railroad  control. 

Sections  2110-1  and  2110-m,  of  Hie  Code  Supplement  of  1918, 
were  enacted  for  the  purpose,  in  case  of  disagreement  of  fixing 
the  terms  and  conditions  upon  which  elevators,  etc.,  shall  be  con- 
tinued upon,  removed  from,  or  placed  upon  the  right  of  way  or 
other  property  of  the  railroad  company.  We  understand  the 
words  "terms  and  conditions"  to  be  broad  enough  to  enable  us, 
among  other  things,  to  prevent  discrimination  as  between  tenants 
or  the  charging  of  excessive  rentals  by  the  carrier,  which  has  a 
monopoly  of  the  land  upon  which  elevators  may  be  built. 

[8]  The  defendant  denies  our  power  to  pass  on  the  question 
of  rentals  for  elevators  sites,  etc.,  on  station  groimds  or  railroad 
ways,  and  asserts  that  its  railway  grounds  are  private  property 
and  that  it  "is  entitled  to  the  highest  return  it  can  obtain  for  the 
use  of  this  land  in  the  market  for  the  purposes  for  which  it  is 
fitted,  and  to  command  any  advantage  that  any  private  property 
would  command."  Now  railroad  property  is  in  a  certain  sense 
private  property,  but  the  owner  has  devoted  it  to  a  public  use 
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and  it  is  impressed  with  limitations  which  must  be  recognized 
so  long  as  it  is  used  for  transportation  purposes,  one  of  which 
limitations  is  that  the  owner  shall  make  only  reasonable  charges 
for  its  use  or  service.  For  its  carrier  lands,  and  when  being  used 
to  expedite  or  aid  in  carrier  purposes,  it  should  be  subject  to  the 
same  principles  of  regulation  as  its  charges  for  transporting 
freight  or  passengers. 

Under  the  laws  of  this  state,  railroads  are  permitted  to  build 
spur  or  branch  tracks  from  their  lines  across  and  to  industries 
on  other  lands,  but  they  are  not  required  to  do  so.  At  the  ordi- 
nary station  throughout  this  state,  the  building  of  such  spur 
tracks  to  elevators  off  line  would  be  an  unnecessary  expense;  The 
result  is  that  the  railroad  has  a  complete  monopoly  of  the  only 
lands  which  can  be  economically  used  for  elevator  and  other 
shipping  purposes,  lands  which  the  railroad  company  was  only 
permitted  to  acquire  for  its  public  use  and  which  at  almost  every 
station  is  sufficient  to  accommodate  every  elevator,  and  every 
other  shipping  interest  and  purpose  to  which  such  lands  ^ould 
be  put  It  is  contemplated  by  our  statutes  and  recognized  by 
the  railroads  that  they  are  permitted  to  acquire  station  grounds 
in  addition  to  the  right  of  way,  for  the  purpose  of  providing  prop- 
er facilities  for  shippers  as  well  as  for  passing,  switch,  and  stor- 
age tracks.  The  case  before  us  is  perhaps  a  fair  example  of  the 
fact  that  the  station  grounds  are  generally  sufficient  size  to  ac- 
commodate the  shipping  public.  To  recognize  that  the  carrier 
may  exercise  its  discretion  as  to  the  charges  it  would  make  for 
a  site  for  shipping  facilities  and  demand  the  highest  rentals  it 
could  obtain  and  to  take  advantage  of  its  situation,  would  be  to 
permit  a  public  service  corporation  to  use  property  devoted  to  a 
public  use  in  an  oppressive  manner,  and  while  we  admit  that 
this  is  seldom  done,  yet  the  wisdom  of  the  Jegislature  in  attempt- 
ing to  regulate  the  use  of  such  property  is  apparent. 

[41  A  sidetrack,  which  is  used  as  a  team  and  industrial  track, 
is  a  necessary  part  of  the  station  equipment;  upon  such  tracks 
the  track  shipper  and  track  receiver  loads  and  unloads  his  freight 
and  pays  nothing  for  track  maintenance  or  rental,  the  right  to 
such  use  being  included  in  the  rate  charged  upon  the  commodity. 
The  elevator  or  coal  shed  owner  who  has  located  upon  the  same 
track,  who  has  invested  in  his  loading  and  unloading  facility, 
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which  is  to  the  mutual  advantage  of  the  carrier  and  such  ownei-, 
and  who  otherwise  receives  only  tlie  same  use  of  the  track  as  the 
track  shipper,  should  not  be  required  to  pay  for  track  mainte- 
nance ;  such  charge  would  certainly  be  discriminatory. 

A  country  grain  elevator,  like  that  at  Stacyville,  located  on 
station  grounds,  is  a  freight  accumulating,  storing,  and  handling 
facility,  and  is  so  recognized  by  thq  carriers.  Indeed,  the  estab- 
lishment of  such  facilities  has  been  considered  so  necessary  to 
the  service  of  the  railroads  that  it  has  been  the  practice,  of  the 
roads,  since  the  early  history  of  railroading  in  this  state,  to  solicit 
the  building  of  such  elevators  on  the  station  grounds  to  enable 
the  carrier  to  obtain  the  haul,  and  provide  proper  loading  facil- 
ities and  thereby  improve  and  expedite  its  service.  So  necessary 
have  the  railroads  considered  elevators  to  their  business,  that 
they  have  in  the  past  accorded  to  the  elevator  owners  special 
rates  upon  the  materials  to  be  used  in  their  construction.  On 
account  of  which  complaint  was  made  to  this  Commission  in 
1882  by  Spencer  Brothers  who  shipped  brick  to  build  a  store 
building.  They  complained  that  Johnson  was  given  a  lower  rate ; 
it  was  shown  that  Johnson's  brick  were  used  in  the  construction 
of  an  elevator.  This  Commission  said:  "the  railroad  company 
evidently  considered  an  elevator  different  from  a  private  build- 
ing. .  •  .  The  local  business  of  the  railroad  requires  eleva- 
tors. •  .  .  It  is  customary  for  companies  to  give  rates  to 
public  enterprises.  .  .  .  Both  shippers  are  private  individ- 
uals but  the  use  to  which  they  applied  the  brick  is  different  as 
regards  their,  relations  to  the  public.  .  .  .  Elevators  are 
often  built  by  public  enterprise  to  assure  general  convenience, 
the  railroad  company  hauling  the  material  usually  at  reduced 
rates.''  Spencer  Bros.  v.  Chicago,  B.  &  Q.  R.  Co.  la.  C.  R  1882, 
640. 

The  service  of  an  elevator  is  of  a  quasi  public  character.  It 
is  true  that  the  elevator  is  largely  a  private  business  but  so  far 
as  it  concerns  the  railroad  it  merely  furnishes  it  with  facilities 
for  shipping,  filling  the  place  and  purpose  as  respects  the  com- 
modity handled  of  the  public  freight  houses  at  the  stations.  Unit- 
ed States  ex  rel.  Northwestern  Warehouse  Co.  v.  Oregon  R.  &: 
N".  Co.  159  Fed.  975.    Railroads  have  found  it  to  be  impractical 
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such  business  by  the  carrierSt  Munn  t.  nUnois,  94  IT.  S.  113^ 
24  L.  ed.  77. 

[5]  The  fact  that  the  state  has  not  attempted  to  regulate  the 
charges  for  handling  grain  does  not  take  an  elevator  out  of  the 
class  of  utilities  which  may  be  regulated.  It  is  the  character  of 
the  business,  regardless  of  legislation  by  the  state,  which  im- 
presses it  with  its  public  character  and  determines  whether  or 
not  it  is  a  public  utility. 

We  liave  knowledge  sufficient  on  which  to  base  the  conclusion 
that  without  the  grain  elevators,  the  carriers  of  this  state  and 
of  the  country  at  large  would  be  utterly  lacking  in  terminal  facil- 
ities. For  forty  years  and  more  it  has  been  the  policy  of  the 
raiboads  to  develop  the  grain  businees  and  facilitate  its  move- 
ment by  having  these  elevators  built  upon  its  station  grounds ; 
and  80  universal  has  this  method  become  that  it  is  difficult  to 
conceive  of  any  other  manner  of  conducting  the  great  traffic  in 
grain  in  this  country  without  tlie  building  of  spur  tracks  to  loca- 
tions off  the  land  of  the  carrier,  which,  if  voluntarily  done  by  the 
railroads,  would  generally  be  an  unnecessary  expense,  both  of 
construction  and  operation. 

The  system  is  a  necessity  both  to  the  carrier  and  the  public 
under  the  modem  conditions  of  business  and  transportation.  The 
practice  has  such  a  long  history  and  been  so  universal,  that  it 
would  seem  to  constitute  a  substantial  admission  by  the  carriers 
that  these  elevators,  coal  sheds,  etc,  constitute  a 'part  of  the  sta- 
tion facilities. 

The  handling  and  transportation  of  grain  constitutes  a  very 
important  part  of  the  business  of  the  railways  in  this  state,  and 
grain  elevators  are  reasonably  necessary,  if  not  absolutely  essen- 
tial, to  the  feasible,  prompt,  and  economical  handling,  storing, 
and  transportation  of  grain  by  railroads.  Gurney  v.  Minneapolis 
Union  Elev.  Co.  63  Minn.  70.  Elevators,  com  cribs,  etc.,  are 
permissible  on  station  grounds  in  order  to  facilitate  the  business 
of  the  railway.  Illinois  C.  R.  Co.  v.  Wathen,  17  HI.  App.  Court, 
582.  And  to  the  same  effect  see  Danville  &  W.  R.  Co.  v.  Lay- 
brook,  111  Ya.  623.  ^^An  elevator  is  a  means  or  instrumentality 
for  loading  and  unloading  grain  into  and  out  of  cars.''  Rich- 
mond V.  Dubuque  &  S.  C.  R  Co.  26  la.  191.    And  mi^t  hav» 
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been  built  and  used  by  the  railroad  company.  Anderson  v.  Inter- 
state Mfg.  Co.  152  la.  455. 

The  lease  under  which  the  site  has  been  held  in  this  case  pro- 
vides,  among  other  things,  that  the  site  will  be  used  only  for  an 
elevator  and  coal  sheds,  and  the  tenant  will  build  and  put  to  use 
a  good  elevator,  and  coal  sheds  of  certain  capacity  and  shall 
handle  only  such  grain  and  coal  as  have,  if  brought  by  rail,  been 
carried  over  the  rails  of  lessor  and  without  exception  to  leave 
said  premises  by  rail  over  the  Illinois  Central  Eailroad  Com- 
pany, Lessee  assumes  all  risk  of  loss,  injury,  and  damage  by 
fire  even  thou^  throti^  negligence  of  lessor's  employees,  and 
all  such  loss  or  damage  which  the  lessor  may  suffer  by  fire  to  any 
car  or  contents  on  track  if  fire  originates  on  leased  premises  at- 
tributable to  occupancy  of  lessee,  provided  not  caused  proximate- 
ly by  n^ligence  of  lessor,  and  agrees  to  indemnify  the  carrier 
from  liability  on  account  of  loss  or  injury  to  the  property  or 
persons  of  the  lessee,  his  agents,  servants,  employees,  tenants, 
patrons,  agent,  employees,  or  servants  of  such  patrons  attribut- 
able to  the  operation  of  the  road  connecting  leased  premises  with 
main  line  or  on  any  part  of  the  leased  premises.  Lessor  may 
terminate  lease  any  time  on  sixty  days'  notice. 

Some  of  the  considerations  moving  to  the  railroad  company 
are  that  it  is  relieved  of  the  expense  of  building  and  maintain- 
ing an  elevator,  the  hazards  of  fire,  and  indemnified  against  dam- 
ages to  the  persons  operating  the  elevator  and  as  to  their  prop- 
erty and  secures  without  cost  the  operation  of  an  elevator. 

Grain  can  be  loaded  on  team  track  from  wagons  but  it  gener- 
ally takes  about  two  days  to  load  a  car.  A  like  car  is  loaded 
through  an  elevator  in  three  or  four  hours,  making  a  great  saving 
in  car  use.  The  county  grain  elevator  affords  storage  and  hand- 
ling facilities  as  weU  as  loading  facilities  at  the  times  when  the 
railroads  are  unable  to  furnish  cars,  and  move  the  grain  as  fast 
as  it  is  offered.  Even  with  these  facilities  railroads  are  always, 
in  the  grain  moving  seasons,  unable  to  move  the  traffic  as  fast  as 
it  is  offered  to  them.  Large  amounts  of  grain  are  accumulated 
and  thus  held  until  there  is  sufficient  equipment  to  move  it,  and 
thereby  there  comes  to  the  railroad  a  more  steady  flow  of  busi- 
ness, which  is  greatly  to  their  benefit.  The  carrier  must  at  all 
times  be  in  proper  condition  both  to  receive  from  the  shipper  and 
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to  deliver  to  the  consignee  according  to  the  nature  of  the  proper- 
ty to  be  transported,  as  well  as  care  for  the  necessities  of  the  re- 
spective localities  in  which  it  is  received  and  delivered.  Coving- 
ton Stock  Yards  Co.  v.  Keith,  139  TI.  S.  128,  11  Sup.  Ct.  469, 
35  L.  ed.  73. 

An  elevator  upon  station  grounds  is  a  necessary  station  facil- 
ity for  the  transportation  of  the  great  quantities  of  grain  offered 
for  transportation  in  this  state.  They  form  a  link  in  the  chain 
or  process  of  transferring  the  grain  from  the  local  station  ta  the 
markets  of  the  world.  It  is  essential  to  the  public  that  the  car- 
riers have  adequate  facilities  for  speedy  loading  and  movement 
of  this  traffic. 

The  uncontradicted  showing  in  this  case  is  that  in  the  early 
days  of  the  elevator  in  this  state  "the  rental  charge  for  an  eleva- 
tor site  was  nominar^  varying  from  $1  to  $5  per  year.  Some 
years  ago  the  Interstate  Commerce  Commission  found  that  the 
railroads  were  leasing  valuable  lands  to  large  grain  handling  cor- 
porations at  only  a  nominal  rental  which  the  Commission  con- 
sidered to  be  in  the  nature  of  rebates,  and  ruled  that  all  leases  of 
right  of  way  and  station  grounds  should  be  on  such  basis  as  to 
give  a  reasonable  return  on  the  value  of  the  land  so  leased,  after 
which  the  railroads  made  a  resurvey  and  valuation  of  their  sta- 
tion grounds,  and  fixed  the  rental  charged  at  5  or  6  per  cent  of 
the  valuation  of  the  site  covered  by  the  lease,  making  a  minimum 
charge  of  $5. 

In  view  of  the  history  of  the  building  up  of  the  elevator  busi- 
ness in  this  arid  many  other  of  the  grain  producing  states,  it 
would  be  manifestly  unfair  for  the  carriers  to  be  permitted,  now 
that  the  people  have  invested  large  sums  in  the  construction  of 
their  elevators,  etc.,  to  exact  such  rental  as  the  advantage  of  its 
position  might  enable  it  to  command,  or  that  the  owner  of  private 
property  might  command. 

The  defendant  raised  the  rent  for  this  site  from  a  nominal  sum 
to  the  sum  of  $7.20  in  1911,  then  to  $12  in  1915,  and  in  1918  to 
$85,  a  raise  of  more  than  700  per  cent  in  three  years.  The  rail- 
road company  attempts  to  justify  this  by  reason  of  the  adapta- 
bility of  the  site  for  the  particular  business,  the  grading,  ties, 
rails,  and  maintenance  of  the  track;  and  that  the  ovnier  of  the 
elevator  handles  260,000  bushels  of  grain  per  year,  and  claims 
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that  it  has  the  "right  to  have  all  these  elements  contributing  to 
rental  value  taken  into  consideration,  the  same  as  any  private 
individual  would  have/*  In  this  it  is  certainly  mistaken.  As 
we  have  said  above,  the  carrier  was  permitted  to  acquire  this 
property  only  for  transportation  purposes  and  it  has  devoted  it 
to  the  use  of  the  public  for  carrier  purposes. 

Certainly  the  necessity  of  the  sidetrack  at  Stacyville,  upon 
which  this  elevator  stands,  cannot  be  attributed  to  this  elevator. 
The  uncontradicted  showing  is  that  it  is  the  general  purpose 
track  used  by  the  railroad  in  the  conduct  of  its  business ;  that  it 
could  not  operate  without  it  and  the  public  uses  the  track  at 
times  along  this  site  as  a  team  track  loading  and  unloading  from 
the  side  of  the  track  opposite  the  elevator. 

Having  in  mind  the  history  of  the  country  station  elevator, 
the  necessity  of  such  station  facility,  that  the  railroad  is  relieved 
of  the  investment  and  expense  of  maintenance  and  operation  of 
the  elevator  and,  by  the  terms  of  the  lease,  is  relieved  of  practi- 
cally all  the  hazard  of  the  business,  and  that  the  elevator  people 
are  given  a  lease  of  such  uncertain  tenure  and  such  drastic  terms, 
we  are  inclined  to  think  that  such  a  lease  is  of  little  if  of  any 
more  value  than  a  mere  nominal  rental.  However,  we  must  also 
have  in  mind  the  holdings  of  the  Interstate  Commerce  Commis- 
sion as  above  stated. 

[6]  What  then  is  the  fair  rental  value  of  this  site  and  what 
should  be  taken  into  consideration  in  arriving  at  such  rental? 
Bates  for  the  railroad  are  based  upon  the  value  of  the  service, 
and  this  upon  the  value  and  character  of  the  property  transport- 
ed and  the  equipment  used;  the  cost  of  operation,  of  mainte- 
nance, and,  in  general,  the  investment  of  the  carrier  for  such 
purpose  including  its  right  of  way  and  station  grounds  and  facil- 
ities. If  the  rate  so  arrived  at  is  suflBcient  to  meet  the  income  to 
which  the  carrier  is  reasonably  entitled,  then  an  additional  rent- 
al f<nr  station  grounds  would  be  unreasonable.  "The  American 
railroad  rate  has  always  been  recognized  as  covering  the  full 
service  which  the  carrier  gives  in  furnishing  the  car,  a  proper 
place  to  load  it,  and  the  conveyance  of  that  loaded  car  and  the 
use  of  its  terminals  at  both  ends  of  the  line.*'  Associated  Jobbers 
of  Los  Angeles  v.  Atchison,  T.  &  S.  F.  R.  Co.  18  I.  C.  C.  310-14. 
See  same  case,  234  U.  S.  p.  294,  34  Sup.  Ct  814,  58  L.  ed.  1319. 
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The  rate  thus  fixed  takes  into  consideration  all  of  the  property 
used  by  the  carrier  including  the  station  grounds,  team  tracks, 
industry  tracks,  all  station  facilities,  as  well  as  the  use  of  the 
main  line.  When  the  carrier  has  in  its  rate  received  a  fair  re- 
turn for  the  use  of  its  station  ground,  it  is  in  our  judgment  not 
entitled  to  receive  an  additional  compensation  by  way  of  rental 
for  the  elevator  site,  the  lessee  of  which  enabled  the  carrier  to  per- 
form its  service  with  a  shorter  term  of  use  of  its  equipment  and 
improved  its  service.  U  these  things  be  true  then  the  rental  value 
of  the  site  can  be  no  more  than  the  rental  value  on  like  land  in 
that  vicinity,  either  as  town  lots  or  farm  lands,  and  stripped  of 
its  character  as  railroad  land  and  facilities  as  such.  There  is 
no  formula  for  the  ascertainment  of  the  fair  value  of  property 
used  for  the  convenience  of  the  public,  but  there  must  be  a  rea- 
sonable judgment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.  The  railroad  company  can  have  no  ground  for 
complaint  if  allowed  a  value  equal  to  the  fair  average  market 
value  of  similar  land  in  the  vicinity.  This  is  the  reasoning  in 
the  Minnesota  Rate  Case,  230  U.  S.  362,  33  Sup.  Ct.  729,  57  L. 
ed.  1511,  wherein  the  value  of  the  property  of  the  railroad  was 
sought  to  be  shown  for  the  purpose  of  determining  the  reason- 
ableness of  rates,  and  is  the  rule  of  the  Interstate  Commerce 
Commission  in  the  valuation  of  the  railroads  of  the  United  States. 
See  Texas  Midland  Railroad  1st  Valuation  Rep.  I.  C.  C.  1. 

There  was  no  showing  of  the  value  or  rental  value  of  any  town 
lot  in  the  near  vicinity;  "three  acres  north  of  the  depot  sold  for 
$300  an  acre."  Before  this  controversy  arose,  the  railroad  people 
and  the  owners  of  the  elevator  appraised  the  station  ground  landd 
at  $400  per  acre.  Accepting  this  appraisal  as  the  value  of  the 
land,  and  the  amount  occupied  and  used  by  the  complainant  as 
one-half  of  an  acre,  we  have  a  base,  of  $200  upon  which  to  fix  a 
fair  return.  Land  seldom  pays  a  net  cash  rental  of  more  than  • 
per  cent  of  the  market  value,  which  would  make  a  rental  of  $12 
per  year.  Remembering  that  the  owner  received  a  return  on  this 
same  land  in  its  rates,  this  certainly  is  sufficient. 

In  the  forgoing  ruling  we  have  confined  our  remarks  almost 

wholly  to  the  matter  of  the  elevator.    The  history  of  coal  sheds 

on  station  grounds  is  almost,  if  not  quite,  the  same  in  point  of 

time  with  the  elevator,  and  while  they  do  not  accumulate  traffic, 
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tiiey  are  very  valuable  as  an  unloading  facility,  saving  a  great 
deal  of  time  in  unloading  and  thus  returning  the  car  to  active, 
earning  use.  The  owner  of  the  coal  shed  unloads  and  handles 
his  coal  more  economically  than  the  dealer  whose  yard  is  not  on 
a  track,  therefore,  he  can  and  frequently  does  purchase  and  store 
coal  at  the  seasons  of  the  year  when  it  is  to  the  advantage  of  the 
carrier  to  have  the  tonnage.  In  principle  and  practice,  they  are 
much  like  the  elevator;  they  differ  most  in  degree. 

As  td  the  other  terms  of  the  lease,  there  was  but  little  complaint 
in  this  case.  During  a  long  p^icd  of  years,  substantially  the 
same  conditions  have  been  incorporated  in  the  leases,  and  lessees 
have  been  willing  to  accept  them  and  build  up  their  business  under 
such  terms.  These  matters,  among  other  things,  have  been  con- 
sidered above  in  arriving  at  the  value  of  the  lease.  For  these 
reasons  we  will  not,  at  this  time,  interfere  with  such  other  terms, 
except  to  say  that  §  2110-m  makes  the  provisions  of  this  lease  as 
to  damages  resulting  from  negligence  of  the  carrier  invalid. 

It  is,  thei-efore,  ordered  that  the  Illinois  Central  Railroad  may 
charge  as  a  rental  for  the  site  of  the  Stacyville  Ghrain  &  Coal 
Company  now  occupied  and  used  by  it,  not  to  exceed  $12  per 
annum,  and  that  a  lease,  not  materially  different  from  its  old 
lease,  shall  be  executed  or  the  present  lease  extended  therefor. 

Note— Similar  decisions  were  handed  down  in  Jost  &  Maynard 
V.  lUiQois  Central  B.  Co.  Docket  A-3106,  Nov.  19,  1919,  and  Wil- 
son ?.  lUinoia  Central  B.  Co.  Docket  A-3141,  Dec.  4,  1919. 


IflCHIGAN  PUBIilO  UTILITIES  COHMISSIOir. 

CITY  OF  HOLLAND 

V. 

CHABLBS  W.  McGUIBB. 
[D-S47.] 

VmUuHtUm  —  Items  —  JBeopenses. 

1.  Items,  such  as  "stove  nms,"  "reorganteatloii  expenses,'*  and  "new 
iHiBineBs  expenses,"  should  be  charged  to  opwrating  expenaes  rather 
than  to  property  account. 

WltMtUm  —  Overheads  —  SupervieUm. 

2.  In  the  valuation  of  a  gas  plant,  an  allowance  ahould  be  made 
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for  the  services  of  an  experienced  gas  plant  builder  who  had  devoted 
his  time  to  the  construction  of  the  plant 
VdiuatUni  —  Broperty  not  Ih  uae  —  JProperiy  hMd  4n  reserve. 

3.  In  the  valuation  of  the  property  of  a  gas  company,  no  allow- 
ance should  be  made  for  a  compressor  tank  which  is  not  on  the  prop- 
erty of  the  utilfty  and  has  never  been  used  by  it,  and  there  is  no  indi- 
cation of  its  ever  being  used  or  needed. 

Valuation  —  Property  not  in  use  —  Bxcese  conetnu^on^ 

4.  In  valuing  the  property  of  a  gas  company,  a  deduction  should 
be  made  in  the  cost  of  a  compressor  tank,  which  is  unnecessarily  heavy 
in  construction,  and  much  larger  than  the  use  to  which  it  is  put. 

Valuation  —  Property  not  in  use  —  Reserve  equipment, 

6.  In  valuing  the  property  of  a  gas  company,  an  allowance  ihould 
be  made  for  property  which  is  in  use  as  a  reserve. 
Apportionn^ent  —  C^as  plant  —  Different  communities  —  Sale* 

6.  In  a  proceeding  to  fix  gas  rates,  the  property  was  apportioned 
between  the  different  communities  served  by  it  on  the  basis  of  gas 
sales. 

Valuation  —  Cfoing  value  —  AUoumnce. 

7.  Going  value  should  be  considered  in  determining  the  value  of 
gas  property  for  rate-making  purposes,  where  the  testimony  shows  that 
the  plant  has  been  well  kept  and  is  in  good  working  condition,  and  it 
is  self-evident  that  the  plant  has  a  greater  value  at  the  present  time 
with  its  established  business  than  it  had  when  first  built. 

Valuation  —  Ascertainment  —  Reproduction  cost  —  High  level  of 
prices, 

8.  It  is  not  logical  to  require  the  customers  of  a  publie  utility 
to  pay  higher  rates  merely  to  enable  a  utility,  without  the  correspond- 

.    ing  expenditure  of  a  single  dollar  towards  an  increase  in  capital  invest- 
ment, to  profit  from  a  high  level  of  prices. 
Depreciation  —  Ga^  —  Amount, 

9.  The  Michigan  Commission  made  an  allowance  of  2  per  cent  for 
the  annual  depreciation  of  a  gas  plant. 

Return  —  Qas  —  Amount. 

10.  The  Michigan  Commission  fixed  a  rate  of  return  of  7  per  cent 
on  the  property  of  a  gas  company. 

Payn^^mt  —  Discount  for  prompt  payment, 

11.  After  fixing  a  rate  for  gas  which  would  yield  a  reasonable  re- 
turn upon  the  property,  the  Michigan  Commission  added  one  cent  per 
hundred  eubio  feet,  which  was  to  be  discounted  for  payment  of  the 
bills  within  ten  days  from  the  rendition  thereof. 

Service  —  Oas  —  Adequacy  —  Condition  of  increased  rates. 

12.  In  increasing  the  rates  of  a  gas  company,  the  Michigan  Commie- 
aion  stated  that  the  increase  was  upon  the  understanding  that  the  com- 
pany should  furnish  reasonably  adequate  service  and  should  maintain 
the  quality  of  its  gas  in  accordance  with  certain  standards  laid  dowB 
by  the  Commission. 
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VaHuition  —  Reproduction  cost  —  Vnit  prices  —  Trend  curve.       ^ 

Discussicm  of  trend  curve  theory  of  fixing  unit  costs,  p.  154. 
Valuation  —  Reproduction  cost  —  Unit  prices  «  Government  report. 
Discussion  of  weight  to  be  given  to  costs  based  on  statistics  cov- 
ering an  average  for  the  entire  United  States,  p.  155. 
Valuation  —  Reproduction  cost  —  ^ ^Original  proper  cost,** 

Definition  of  "original  proper  cost,"  p.  156. 
Valuation  —  Ascertainment  —  Rate  base  —  Rep}*oduction  cost. 

Discussion  of  weight  to  be  given  to  oost  of  reproduction  in  ascer- 
taining fair  value,  p.  157. 
Valuation  —  Going  value  —  Definition, 
Definition  of  going  value,  p.  163. 
Valuation  —  Going  value  —  Evidence, 

Statement  that  it  is  a  general  rule  that  going  valu«  must  be 
proven,  p.  168. 
Valuation  —  Going  value  —  Elements  —  Early  losses. 

Statement  that  <me  of  the  elements  entering  into  going  value  is 
early  losses,  p.  168. 
Valuation  —  W(ni*1eing  capital  —  Definition, 
Definition  of  working  capital,  p.  164. 
Return  —  Operating  expenses  —  Increase, 

Tables  showing  increase  in  cost  of  manufacturing  and  distributing 
gas  from  1012  to  1919,  p.  166. 
Depreciation  —  Methods, 

Discussion  of  the  *'straight-Iine"  and  "sinking-fund"  methods  of 
computing  depreciation,  p.  167. 
Mates  —  Kind  —  Minimum  charge. 

Discussion  of  propriety  of  minimum  monthly  charge  for  gas  serv- 
iee,  p.  169. 

[November  28,  1919.] 

Application  to  fix  gas  rates  to  he  charged  for  gas  consumed 
within  the  limits  of  city  of  Holland ;  rate  schedule  established. 

Appearances:  Charles  H.  McBride,  City  Attorney,  Charles 
E.  Ward,  attorney,  for  petitioner;  L.  W.  Harrington,  attorney, 
for  Holland  Gas  Works. 

Handy»  Commissioner:  This  matter  came  on  to  be  heard 
upon  the  application  of  the  city  of  Holland,  under  §  4,  Act  419, 
of  the  Public  Acts  of  1919  of  Michigan,  asking  the  Commission 
to  fix  the  rates  to  be  charged  by  the  Holland  Gas  Works,  owned 
and  operated  by  Mr.  Charles  W.  McGuire,  in  the  city  of  Hol- 
land. 

In  order  that  this  Commission  may  fix  a  fair  and  reasonable 
pate,  it  must  first  ascertain  what  is  a  fair  value,  for  rate-making 
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purposes,  of  the  used  and  useful  property  of  the  Holland  Gas 
Works  located  within,  and  devoted  to,  the  service  of  the  people 
of  the  city  of  Holland.  All  references  to  "values,"  "fair  values,'' 
"valuations,*'  or  similar  expressions  in  this  opinion,  must  be  con- 
sidered as  relating  to  values  for  rate-making  purposes  only,  and 
in  no  case  to  be  regarded  or  construed  as  indicating  a  value  for 
capitalization,  taxation,  condemnation,  or  any  other  purpose. 

In  determining  a  value  for  rate-making  purposes  the  Commis- 
sion has  oensidered:  (a)  Historical  cost;  (b)  reproduction  cost; 
(o)  going  concern  value;  and  (d)  working  capitaL 

Historical  Cost. 

In  the  early  part  of  the  year  1903,  Mr.  Bascom  Parker,  an 
experienced  builder  and  operator  of  gas  plants,  secured  from  the 
city  of  Holland,  a  franchise  permitting  him  to  build  and  operate 
a  gas  plant  within  the  limits  of  the  city  of  Holland,  and  to  sell 
gas  to  consumers  at  a  fixed  price  under  said  franchise.  Previous 
to  the  granting  of  this  franchise,  the  people  of  HoUand  had  ex- 
pressed a  desire  to  have  a  gas  plant  established  in  that  city,  and 
Mr.  Parker  was  given  the  franchise  because  the  proposition  pre- 
sented by  him  was,  in  the  opinion  of  the  council,  the  most  satis- 
factory one  to  the  people. 

Mr.  Parker  and  his  associates  started  the  construction  of  the 
gas  plant  in  the  city  of  Holland  in  April,  1903.  In  June  of  that 
year  the  Holland  Gas  Company  was  organized  and  incorporated 
with  an  authorized  capital  "stock  of  $200,000.  In  the  spring  of 
1904,  Mr.  Parker  and  his  associates  disposed  of  their  stock  in 
the  Holland  Gas  Company  to  certain  citizens  of  Holland  and  the 
company  was  owned  and  operated  by  these  parties  until  Septem- 
ber, 1905,  at  which  time  the  Holland  Gas  Company  sold  its  prop- 
erty to  the  Holland  City  Gas  Company.  The  Holland  City  Gas 
Company  owned  and  operated  this  property  until  February, 
1918,  at  which  time  the  company  went  into  bankruptcy.  As  a 
result  of  the  bankruptcy  proceedings,  the  property  of  the  Holland 
City  Gas  Company  was  sold  under  the  direction  of  the  United 
States  District  Court,  subject  to  a  bonded  indebtedness  ef  $303,- 
500,  to  Mr.  Charles  W.  ilcGuire,  for  the  sum  of  $5,000.  So 
far  as  this  record  is  concerned,  Mr.  McGuire  is  the  present  owner 
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of  the  property  of  the  Holland  City  Gas  Company,  subject  to 
the  said  bonded  indebtedness. 

Mr.  Parker  and  his  associates  began  the  construction  of  the 
gas  plant  in  Holland  in  April,  1903,  and  the  plant  was  in  opera- 
tion in  September  of  the  same  year.  At  that  time,  more  than 
15  miles  of  the  distribution  system  were  installed,  together  with 
about  1100  services.  The  main  plant  buildings  were  erected  at 
that  time  with  the  exception  of  the  boiler  room,  which  addition 
was  made  in  1914.  A  57,000  cubic  foot  capacity  holder  was 
erected  in  1903,  and  a  150,000  cubic  foot  capacity  holder  in  1912, 
together  with  the  necessary  yard  connections.  There  were  three 
benches  and  all  of  the  necessary  purification  and  auxiliary  appa- 
ratus installed  in  1903.  An  additional  bench  was  built  in  1917, 
and  an  additional  boiler  and  a  new  purifier  in  1914.  Many 
small  improvements  have  been  made  since  the  original  construc- 
tion, in  order  to  keep  the  plant  in  good  condition. 

In  September,  1919,  there  were  approximately  17  miles  of 
mains  and  1900  services  in  the  city  of  Holland,  showing  an  in- 
crease of  2  miles  of  mains  and  800  additional  services  since  the 
original  construction.  No  additions  to  msiijxs  ox  services  were 
made  during  the  years  1917,  1918,  and  1919. 

In  1914  and  1915,  the  Holland  City  Gas  Company  began  sup- 
plying the  municipality  of  Zeeland  with  gas  through  a  high- 
pressure  transmission  system  from  the  Holland  plant.  The  as- 
suming of  this  load  did  not  add  to  the  plant  investment  beyond 
the  cost  of  the  necessary  compressors,  compression  tanks,  and 
pipe  connections  for  same.  The  property  has  been  well  operated 
and  maintained  in  good  service  condition. 

[1,  2]  It  appears  from  the  testimony  in  this  case  that  the 
amouAt  expended  by  Mr.  Parker  and  his  associates,  to  construct 
and  put  in  operation  the  gas  plant  in  the  city  of  Holland,  was 
$94,000.  This  amount,  of  course,  did  not  include  any  compen- 
sation to  Mr.  Parker  for  his  services  during  the  period  of  con- 
struction. It  also  appears  from  the  testimony  that  the  cost  of 
the  additions  and  betterments  from  September  1,  1906  to  June 
30,  1919,  was  $122,762.53.  In  analyzing  the  items  making  up 
this  amount,  the  Commission  is  of  the  opinion  that  several  items, 
including,  "stove  runs,"  "reorganization  expenses"  "new  busi- 
ness expenses"  and  other  items,  aggregating  $9,036.95,  should 
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have  been  charged  to  operating  expenses,  rather  than  to  property 
account,  and  we  have  deducted  the  same,  leaving  the  amount 
chargeable  for  additions  and  betterments  during  that  period 
$113,725.  The  original  cost,  plus  the  additions  and  betterments 
would  make  a  total  investment  of  $207,725.  The  Commission 
is  of  the  opinion  that  to  the  original  cost  should  be  added  a  rea- 
sonable amount  for  the  services  of  Mr.  Parker,  who  was  an  ex- 
perienced gas  plant  builder.  We,  therefore,  feel  that  the  origi- 
nal cost  of  this  plant  June  30,  1919,  was  $213,000.  This  amount 
represents  the  investment  in  the  property  which  supplied  both 
Holland  and  Zeeland. 

As  this  Commission  is  concerned  only  in  the  fixing  of  rates 
in  the  city  of  Holland,  it  is  necessary  that  the  various  elements 
making  up  this  value  should  be  allocated  to  each  city,  in  so  far 
as  possible,  and  to  assign  to  each  of  the  cities  such  proportion  of 
the  common  used  property  as  could  be  properly  considered  to  be 
applicable  to  each.  A  careful  examination  of  the  costs,  due  to 
the  installation  of  the  Zeeland  extension,  satisfies  us  that  $44,- 
000  should  be  deducted  on  that  account,  thus  leaving  $169,000, 
which  fairly  represents  the  proportion  chargeable  to  the  city  of 
Holland.  This,  however,  does  not  include  working  capital  or 
any  allowance  for  going  concern  value. 

Reproduction  Cost 

Three  appraisals  were  submitted  to  this  Commission  as  evi- 
dence; one  submitted  by  the  Holland  Gas  Works  was  compiled 
by  Hagenah  &  Erickson,  public  utility  statisticians  of  Chicago, 
Illinois;  one  by  Byron  T.  Giilord,  consulting  engineer  of  Grand 
Eapids,  ^Iichigan,  on  behalf  of  the  city  of  Holland;  the  other 
by  Fred  K.  Harris,  valuation  engineer  of  this  Commission. 

Hagenah  dk  Erickson  Appraisal. 

The  unit  cost  prices  attached  to  their  items  of  property,  as 
tabulated,  are  based  on  what  is  knovrn  as  the  "trend  curve'* 
theory.  It  is  their  claim  that  from  the  year  1899  to  1915,  the 
prices  of  labor  and  material  have  increased  in  a  sufficiently  nor- 
mal manner  to  enable  the  establishing  of  a  curve  showing  a  rela- 
tively equal  rise  in  prices  each  year  of  the  period  covered.  In 
establishing  this  "trend  curve,''  Hagenah  &  Erickson  used  index 
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figures  secured  from  the  United  States  Labor  Bureau.  Starting 
late  in  1915,  the  costs  of  material  and  labor  have  shown  an  in- 
crease which  they  claim  is  abnormal  due  to  war  conditions.  It 
is  claimed  that  the  present  day  costs  are  abnormally  hi^  They 
have  extended  their  "trend  curve"  from  1915  through  to  1919, 
not  following  the  actual  costs  of  labor  and  material  during  the 
period  covered  by  it,  but  at  an  increase  relatively  equal  to  the 
average  increase  per  year  during  the  period  from  1899  to  1915. 
After  establishing  their  1919  point  on  the  "trend  curve"  they 
have,  by  comparison  with  a  curve  established  by  using  actual 
prices  during  the  period  from  1916  to  1919,  arrived  at  the  con- 
clusion that  the  prices  in  effect  in  June,  1916,  are  the  prices  that 
would  have  been  in  effect  in  September,  1919,  had  there  been  no 
unusual  conditions,  occasioned  by  the  war,  and  assuming  that 
the  appreciation  of  property  values  and  the  increase  in  cost  of 
labor  and  material  had  been  normal  as  compared  with  previous 
years.  Depreciation  was  ascertained  in  their  report  by  the  actual 
inspection  method. 

The  Commission  hesitates  in  approving  or  disapproving  any 
theory  brought  forth  in  arriving  at  a  reproduction  value  sub- 
mitted as  evidence  of  fair  value.  It  is  evident,  however,  that  a 
theory  based  upon  statistics  covering  an  average  for  the  entire 
United  States,  or  at  least  a  large  part  of  it,  is  correct  as  an  aver- 
age only.  When  conclusions  thus  arrived  at  are  applied  to  specif- 
ic localities,  the  best  that  can  be  hoped  for  is  an  approximation, 
the  correctness  of  which  is  governed  by  conditions  locally.  The 
Commission  feels  that  such  a  method  is  only  true  when  consid- 
ered in  conjunction  with  actual  local  conditions.  The  error  in 
the  theory  is  brought  out  in  the  testimony,  which  shows  that 
Hagenah  &  Erickson  have  used  a  labor  cost  of  27^  cents  per 
hour,  in  all  their  computations,  whereas,  the  actual  rate  per  hour 
paid  in  Holland  at  that  time  was  22^  cents,  showing  that  the 
average  as  secured  from  the  Bureau  of  Labor  was  22  per  cent 
higher  than  the  actual  local  wage. 

Harris  Valuation. 

This  Commission  instructed  Mr.  Fred  R.  Harris,  its  valuation 
engineer,  to  compile  and  submit  a  report  relative  to  the  value 
of  the  Holland  Gas  Works'  property  in  the  city  of  Holland.    Mr. 
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Harris  made  a  complete  detailed  inventory  in  the  field  of  all 
items  of  property,  noting  description,  use,  age,  and  condition. 
He  used  as  a  basis  for  computing  unit  cost  prices,  the  prices  in 
effect  at  Holland  during  1915  and  the  early  part  of  1916,  with 
the  exception  of  items  of  property  acquired  from  1916  to  1919. 
He  examined  the  vouchers  of  the  company  and  ascertained  the 
exact  cost  of  all  acquisitions  of  property  from  1916  to  1919,  and 
used  in  his  report  the  prices  thus  found,  plus  the  actual  necessary 
expense  of  installing  or  erecting,  based  upon  actual  conditions 
found  in  Holland.  His  report  shows  that  he  abided  by  no  fixed 
rule,  but  endeavored  to  ascertain  as  nearly  as  possible  the  actual 
fair  value  of  the  property  from  an  engineering  standpoint. 

The  reports  of  Hagenah  &  Erickson  and  Mr.  Harris  fail  to 
agree  as  to  corrected  reproduction  value  by  only  $10,000,  due 
to  the  fact  that  Hagenah  &  Erickson  used  as  a  basis  a  general 
average  as  of  the  date  stated,  and  that  Mr.  Harris  based  his 
computation  on  actual  conditions  in  Holland. 

Oiffard  Appraisal. 

Mr.  Gifford  did  not  make  an  inventory  of  the  property,  but 
after  reviewing  the  Hagenah  &  Erickson  report  and  consulting 
with  Mr.  Harris,  the  valuation  engineer  of  this  Commission, 
accepted  the  inventory  of  Hagenah  &  Erickson,  except  for  a  few 
changes.  Mr.  Gifford  stated  that  he  accepted  the  depreciation 
as  found  by  Hagenah  &  Erickson,  as  he  spent  but  forty  minutes 
inspecting  the  plant  and  entire  property.  He  used  as  a  basis 
for  establishing  unit  cost  prices,  what  he  termed,  ^'original  proper 
cost."  He  attempted  to  ascertain  the  exact  date  at  which  each 
item  of  property  was  acquired  and  applied  to  each  item  the  cost 
in  effect  at  that  specific  time.  He  attempted  to  show  the  proper 
cost  and  not  the  original  actual  cost  although  the  two,  under 
average  conditions,  should  check  closely  in  a  well-constructed 
property,  if  conditions  were  average  in  Holland  at  these  certain 
specific  dates. 

Mr.  Gifford  testified  that  he  used,  as  a  base  rate,  15  per  cent 
per  hour  on  all  labor  entering  into  his  computation.  The  testi- 
mony of  Mr.  Parker  who  constructed  the  plant  was  to  the  effect 
that  he  attempted  to  pay  his  men  15  cents  per  hour  but  that 

they  refused  to  work  for  such  a  wage,  whereupon  different  ai^ 
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rangements  were  made  whereby  the  labor  received  more  money. 
This  applies  to  original  construction  only.  The  testimony  shows 
that  the  company  now  has  approximately  2000  active  services, 
whereas,  in  1903  there  were  but  1100  services.  Mr.  Gifford  has 
applied  his  1903  figures  to  all  services.  He  also  applied  1903 
prices  to  his  entire  building  schedule,  whereas,  approximately 
all  of  Uie  buildings  have  been  erected  since  that  date.  The  Com- 
mission, in  view  of  the  testimony,  cannot  agree  with  Mr.  Gifford 
in  his  application  of  prices.  The  Oonmiission  believes  that  when 
these  facts  are  considered  and  Mr.  Gifford's  report  is  corrected 
accQvdingly,  it  will  approximate  tiiat  of  Mr.  Harris. 

The  weight  to  be  given  that  important  element  of  fair  value, 
co0t  e£  reproduction,  the  Commission  feels  is  of  great  impor- 
tanoe  in  this  case.  It  has  established  the  accuracy  of  the  inven- 
tory of  all  property  included  in  the  reports  of  the  engineers,  and 
leaves  only  to  be  consid^ed  the  claims  of  the  company  that  the 
prices  of  1915-1916  be  increased,  due  to  the  higher  normal  costs 
of  September,  1919,  and  the  claim  of  the  city  that  a  certain 
"original  cost,"  as  compiled  by  their  engineer,  be  used  as  a  prop- 
er base  for  fair  value.  The  Commission  feels  that  both  claims 
deserve  consideration  in  arriving  at  a  fair  value,  but  does  not 
believe  that  either  could  be  used  in  its  strictest  interpretation  as 
a  fair  value  of  the  property. 

Original  findings  of  the  engineers,  as  shown  in  Company's  Ex- 
hibit "C,''  Conamission's  Exhibit  Number  2,  and  City's  Exhibit 
Number  5,  relative  to  fair  value,  are  as  follows: 


Land    

Buildings,  fixtures  ^nd  grounds  •• 

Holders   

Coal  gas  equipment 

Boilers  and  boiler  plant  equipment 

Residual  equipment  

MisceUaneous  equipment 

Distribution  system  mains 

Distribution  system  services  

Distribution  system  meters 

Commercial  arc  lamps 

Furniture  and  fixtures   

Tools  and  appliances  

Utility  equipment 

Orerhead  values,  15%  of  the  above 

Total  physical  value 

P.U.R.1920B. 


Company.    Commission.        City. 


$6,076.00 
15,499.00 
35,167.00 
24,431.00 
4,617.00 

828.00 

9,990.00 

45,985.00 

,30,964.00 

17,171.00 

718.00 
2,755.00 

917.00 

530.00 
30,875.00 


$6,050.00 

10,896.00 

32,304.00 

22,347.00 

4,210.00 

1,192.00 

6,669.00 

46,281.00 

25,839.00 

15,085.00 

740.00 

1,086.00 

1,233.00 

530.00 

20,329.00 


$6,000.00 
10,767.00 
24,000.00 
22,867.00 

3,990.00 
Not  shown 

6,552.00 

89,465.00 

11,039.00 

15,108.00 

Not  shown 

2,500.00 

1,000.00 

530.00 

22,267.00 


236,706.00!     208,732.00      170,641.00 
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The  Commission  is  of  the  opinion,  after  a  careful  examination 
of  all  the  testimony,  that  the  following  corrections  are  advisable 
in  each  report,  relative  to  inventory  only: 


Company's 

Exhibit  "C.'* 

Original. 

Deduction. 

Addition. 

Final. 

Land    

Buildings,  fixtures  and 
in'ounds  ••....•.•.. 

$6,075.00 

15,495.00 
35.167.00 
26,431.00 

4,617.00 

828.00 

9,990.00 

8,184.00 

45,989.00 

30,964.00 

17.171.00 

718.00 

2,755.00 

917.00 

530.00 

30,875.00 

$1,122.00 
2,017.00 

8.263.00 

1,376.00 
8,643.00 

$760.00 

$6,075.00 
14,377.00 

Holders   

35,167.00 

Coal  gas  equij^ment . . . 
Boiler  and  boiler  plant 

equipment   

Residual  equipment . . . 

Misc.  equipment 

Gas  works  piping 

Distribution         system 

mains • 

25,164.00 

4,617.00 

828.00 

•     6,727.00 

8,184.00 

44,609.00 

Distribution        system 
services    

27,421.00 

Distribution        system 
meters 

17,141.00 

Commercial   aro  lamps 
Furniture  and  fixtures 
Tools  and  equipment  . . 
Utility  equipment  • . . . 
Overhead  values 

718.00 

2,755.00 

917.00 

530.00 

29,289.00 

Total  physical  value  . . 

236,706.00 

(11,321.00) 

($750.00) 

224,649.00 

The  Commission  does  not  feel  that  the  testimony  has  substan- 
tiated the  costs  allowed  for  "building  service  during  construc- 
tion'' or  a  fee  for  architect,  other  than  on  the  main  building.  We 
have,  therefore,  deducted  the  same. 

The  testimony  brings  out  the  fact  that  the  company's  report 
is  in  error  relative  to  the  duplication  in  listing  of  a  station  meter 
and  house  governor,  also  the  fact  that  a  wagon  scale  has  heexk 
removed  and  replaced  by  a  new  one.  We  have,  therefore,  deduct- 
ed the  sapie. 

[8,  4]  The  Commission  feels  that  there  should  not  be  includ- 
ed in  the  rate  base  as  property  used  and  useful  the  item  of  one 
steel  compressor  tank  marked,  **held  in  reserve,"  as  this  tank  is 
not  on  the  property  of  the  utility,  has  never  been  used  by  it,  and 
there  is  no  indication  of  its  ever  being  used  or  needed.  Further, 
the  tank  that  is  in  use  at  present  is  unnecessarily  heavy  in  con- 
struction and  overly  large ;  the  Commission  feels  if  this  tank  had 
been  made  for  the  purpose  for  which  it  is  used  that  the  cost  would 
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have  been  much  less  than  the  cost  shown.  We  have,  therefore, 
deducted  the  same. 

The  testimony  brings  out,  and  the  reports  show,  a  difference 
in  the  length  of  mains.  The  Commission  accepts  the  report  of 
Mr.  Harris  as  being  correct  and  has  made  the  necessary  correc- 
tions. 

The  testimony  of  Mr.  Davis  is  to  the  eflFect  that  there  are  now 
100  more  services  installed  than  are  in  use.  The  company's  re- 
port has  been  revised  to  agree  with  this  testimony. 

The  above  corrections  are  entirely  of  the  inventory,  no  attempt 
having  been  made  to  change  unit  prices.  When  the  inventory 
was  corrected,  the  unit  prices  as  shown  in  the  company's  report 
were  applied  to  the  new  figures. 

Commission's  Exhibit  No.  2. 


Original.       Deduction. 

Addition. 

Final. 

Und   ;. 

Buildings,  fixtures  and 

grounds    

Holders         

$6,050.00 

10,896.00 
32,304.00 
22,347.00 

4,210.00 
1,192.00 
6,669.00 
8,941.00 

46,281.00 

25,839.00 

16,085.00 

740.00 

1,086.00 

1.233.00 

630.00 

20,329.00 

$798.00 
$162.00 

760.00 
1,320.00 

7,689.00 

$6,050.00 

11,604.00 
32,304.00 
22,347.00 

4,210.00 
1,192.00 
7,267.00 
8,941.00 

46,281.00 

27,169.00 

15,085.00 

740.00 

1,086.00 

1,233.00 

630.00 

27,918.00 

Coal  gas  equipment . . . 

Boiler       house      plant 

eauioment • 

Residual  equipment . . . 
Misc.  equipment  ....•• 

Gas  works  piping 

Distribution       system, 
mains  ..••••••*•••• 

Distribution       system, 
services • 

Distribution        system, 
met^s 

Commercial  arc  lamps 
Furniture  and  fixtures 
Tools  and  appliances  . . 
Utility  equipment  .... 
Overhead  values 

Total  physical  valua  . . 

203.732.00 

214,037.00 

The  Commission  feels  that  the  item  of  "residence''  should  be 
included.  From  testimony  of  Mr.  Davis  it  is  evident  that  this 
building  is  used  and  useful.  We  are,  therefore,  making  the  addi- 
tion. 

The  testimony  brings  out  the  fact  that  a  set  of  wagon  scales 
were  removed  and  another  installed  after  Mr.  Harris  had  taken 
his  inventory.    We  also  make  this  addition. 

The  testimony  of  Mr.  Davis  regarding  the  number  of  services 
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led  US  to  believe  that  Mr.  Harris  is  in  error  on  this  point  We 
are  adding  the  required  number  to  bring  the  total  to  the  figure 
testified  by  Mr.  Davis. 

Mr.  Harris  failed  in  his  origianl  report  to  show  an  overhead 
allowance  in  either  laijd  or  holders.  We  are  making  this  correc- 
tion. 

aty's  Exhibit  No.  5. 


Original. 

Deduotion. 

Addition. 

Final. 

laaid    , 

$6,000.00 

11,767.00 
24,000.00 
22,867.00 

3,990.00 

Not  shown 

4,596.00 

6,522.00 

89,465.00 

11,039.00 

15,108.00 

$798.00 
349.00 

419.00 

11,000.00 
740.00 

$6,000.0$ 

Buildings,  fixtures  and 
irroirnds 

11,565.00 

Holders ...• 

24,000.00 

Coal  gas  equipment  . . . 

Boiler  and  boiler  plant 

eauinment 

23,216.00 
3,990.00 

Residual  equipment . . . 

Misc.  equipment 

Gas  works  piping 

Distribution        system 
mains  

Not  shown 
6,016.00 
6,522.00 

39,465.00 

Distribution        system 
services  

Distribution         system 
meters 

22,039.00 
15,108.00 

Commercial  arc  lamps 
Furniture  and  fixtures 
Tools  and  appliances  . . 
Utility  equipment  .... 
Overhead  values 

Not  shown 

2^00.00 

1.000.00 

530.00 

22,257.00 

1 
1 

740.00 
2^00.00 
1,000.00 

530.00 
24,254.00 

Total  physical  value  . . 

$170,641.00 

$185,944.00 

The  Commission  feels  that  the  residence,  classified  as  not  used 
or  useful  by  Mr.  Gifford/  should  be  placed  in  the  valuation,  as 
Mr.  Davis  testified  regarding  its  use  sufficiently  to  satisfy  tlie 
Commission  as  to  the  unfairness  of  the  exclusion.  The  addition 
has  been  made. 

[5]  The  testimony  shows  that  the  condenser  which  Mr.  Gif- 
ford  stated  was  not  used  or  useful  is  used  as  a  reserve.  The  Com- 
mission is  making  this  addition. 

The  Commission,  for  the  same  reason,  is  adding  to  Mr.  Gif- 
ford's  inventory,  the  reserve  station  meter  excluded  by  him. 

Mr.  Gifford  has  computed  the  length  of  services  at  40  feet^ — 
both  Hagenah  &  Erickson  and  Mr.  Harris  have  used  the  length 
of  70  feet  for  services.  As  Mr.  Harris  and  Hagenah  &  ErioksiMi 
made  a  detailed  study  of  the  matter  in  the  field,  and  Mr.  GKfford 
did  not,  the  Commission  is  making  an  Addition  to  Mr.  Gifford's 
value  for  services  accordingly. 
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Mr.  Gifford  failed  to  include  tbe  item  of  arc  lampe  in  his 
rejkirt.  Testimony  shows  their  presence.  The  Commission  is 
making  the  proper  addition. 

Engineer's  Valuations  witk  Inventory  (Corrected. 
Reproduction-  Value. 


lAnd    

Bnildings,  fixtvres  and  gnmnds  ... 

Holders  * 

Coal  gas  equipment  

Boilers  and  boiler  plant  equipment 

Besidual  equipment 

Miscellaneous  equipment 

Gas  works  piping 

Bifltribution  system  mains 

Distribution  system  services 

Distribution  system  meters 

€k>mmercial  are  lamps 

Furniture  and  fixtures 

Tools  and  appliances 

Utility  equipment 

Overhead  values   


Total  physical  property 


Company.  ! Commission.! 
(H.  k  E.)   I    (Harris.) 


City. 
(QilFord.) 


$6,076.00; 

14,377.00. 

35,167.00 

26,164.00 

4,617.00i 

828.00' 

6,727.00 

8,184.00 

44,609.00 

27.421.00 

lt,171.00 

718.00 

2,765.00 

dl7.00 

530.00 

29,289.00 


$6,050.00 

11,094.00 

32,304.00 

22,347.00 

4,210.00 

1,192.00 

7^67.00 

8^941.00 

46,281.00 

27,169.00 

15,085.00 

740.00 

1,086.00 

1,233.00 

630.001 

27,918.001 


$6,000.00 

11,565.00 

24,000.00 

23,216.00 

3,990.00 

Not  shown 

6,015.00 

6,522.00 

89,465.00 

22,039.00 

15,108.00 

740.00 

2,500.00 

1,000.00 

630.00 

24,254U>0 


$224,549.00    $214,037.00;   $185,944.00 


Reproduction  Less  Depreciation, 


Land 

Buildings,  fixtures  and  grounds  . . . . 

Holders   , 

Coal  gas  equipment 

Boilers  and  boiler  plant  equipment 

Residual  equipment  

Miscellaneous  equipment 

Gas  works  piping 

Distribution  system  mains 

Distribution  system  services  

Distribution  system  meters  

Commercial  arc  lamps 

Furniture  and  fixtures 

Tools  and  appliances  

Utility  equipment 

Overhejui  values   


$6,075.00 

11,541.00 

32,170.00 

22,810.00 

3,865.00 

724.00 

5,984.00 

7,186.00 

38,157.00 

23,308.00 

14,695.00 

538.00 

2,459.00 

734.001 

530.00 

25,601.00 


Total  physical  property $196,277.00    $182,775.00    $158,725.00 


$6,050.00 

9,404.00 

27,986.00 

18,995.00 

3,368.00 

1,013.00 

6,426.00 

8,087.00 

39,727.00 

21,727.00 

12,822.00 

481.00 

1,086.00 

1,283.00 

530.00 

23,840.00 


$6,000.00 

9,421.00 

21.900.00 

20,976.00 

2,972.00 

Not  shown 

4,644.00 

5,759.00 

33,551.00 

17,631.00 

12,087.00 

481.00 

1,750.00 

600.00 

530.00 

20,703.00 


[6]  The  foregoing  tables  relate  to  the  property  of  the  Holland 
Gas  Works,  located  in  the  city  of  Holland  and  the  city  of  Zee- 
land.  It  now  becomes  necessary  to  ascertain  what  amount  should 
be  deducted  on  account  of  the  Zeeland  plant.  It  appears  from  the 
testimony  that  17  per  cent  of  the  total  gas  sold  by  the  company 
during  the  year  ending  August  31, 1919,  was  sold  to  Zeeland  con- 
sumers and  83  per  cent  was  sold  to  H-olland  conshmers.  Taking 
these  figures  as  a  basis,  we  make  the  following  division,  using  the 
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BeprpductUm  ViOue, 


HollaBd. 

Common. 

Land    

$82,525.00 

740.00 

1,086.00 

434.00 

530.00 

$6,050.00 
11.694.00 
32,304.00 
40,841.00 

799.00 

Biiildinm.  €tc 

Holders   

• 

Plknt  equipment •.••••...• 

$3,116.00 

DiBtiibiftion  system  ..•• «. 

Commercial  arc  lamps ,. 

Fumitare  and  fixtures 

Tools  and  annliances  ........••.••. 

Utilitv  eQuinment 

Overhead  costs 

13,697.00^        13,754.00 
$105,012.00    2105.442.00 

467.00 

Total  physical  yalne 

$3,583.00 

' 

Reproduction  Vaiue  Lest  Depreciation. 


$74,276.00 

481.00 

1,086.00 

434.00 

580.00 

11,521.00 

$6,050.00 

9,404.00 

27,986.00 

35,301.00 

799.00 
11,931.00 

Buildings,  etc  ...•. 

Holders   • 

Plant  eouinment  ..«• 

$2,588.00 

Distribution  system 

Commercial  arc  lamps 

Furniture  and  fixtures  •••• 

Tools  and  i^ppliances 

Utility  eouipment 

Orerhead  costs 

388.00 

Total  lAysiakl  value 

$88,328.00 

$91,471.00 

$2,976.00 

Common  Property  Dvoision, 


Holland. 

Zeeland. 

Beproduc- 

tion. 

(83%) 

Depreciated. 
(83%) 

Reproduc-     Depreciate. 
(17%*)             (17%) 

Land 

$5,021.50 
9,706.02 
26,812.32 
33,898.03 
663.17 
14,415.82 

$5,021.50 

7,805.32 

23,228.38 

29,299.83 

663.17 

9,902.73 

$1,028.50 '        $1,028.50 

Buildings,  etc 

Holders    

1,987.98           1,598.68 

5,491.68           4,767.62 

6.942.97           6,001.17 

135.83              135.83 

Plant  equipment  ..... 
Tools,  etc 

Overhead  cost 

2,338.18.          2,028.27 

Total 

$87,517.00 

$75,921.00 

$17,925,001      $15,550.00 

Recapitulation — Zeeland  Property  Emduded. 


Land 

Buildings,  fixtures  and  grounds 

Holders    

Plant  equipment   

Distribution  system   

Commercial  arc  lamps 

Furniture  and  fixtures 

Tods  and  appliances 

Utility  equipment 

Overhead  costs  . . .' 


Reproduc- 
tion. 


I  Depreciated. 


$5,021.50 

0.706.02 

26,812.32 

33,898.03 

88,525.00 

740.00 

1,086.00 

1,097.11 

530.00 

25,112.82 


$5,021.50 

7,805.32 

23,228.38 

29,299.83 

74,276.00 

481.00 

l/)86.00 

1,097.17 

530.00 

21,423.78 


Total  physical  property   $192.529.00    $163,250,00 
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Making  the  same  computations  using  the  company's  corrected 
figures  and  the  city's  corrected  figures^  show  the  following  re- 
sults: 


Company 
City    .... 


Reproduction. 


Heproduction  Less 
Depreciation. 


$201,620.00 
167,467.00 


$175,860.00 
142,412.00 


Ooing  Concern  Value, 

Courts,  CommiasKms,  tad  ecrperts  do  not  agree  on  a  definition 
of  so-called  '^gmi^  vahie.''  Ooing  yalne  may  properly  be  defined 
as  representing  the  difference  in  the  value  of  a  utility  when  first 
constructed,  without  any  business  attached  to  it,  and  the  value  of 
it  after  it  is  in  operation  and  on  a  paying  basis.  In  this  case, 
it  may  be  defined  as  representing  the  coot  of  securing  for  the 
plant  its  present  number  of  customers.  The  Holland  Gas  Works, 
without  any  customers,  has  a  certain  value.  The  same  property,? 
with  the  present  customers  and  service  connections,  also  has  a' 
certain  value.  The  difference  between  these  two  values  should 
represent  going  concern  value. 

It  is  a  general  rule  that  going  value,  like  physical  value,  must 
be  proven.  There  is  no  proof  in  this  case  of  the  actual  cost  of 
attaching  the  business  to  the  Holland  gas  plant;  the  only  testi- 
mony offered  consisted  of  estimates  made  by  Hagenah  &  Erick- 
son. 

One  of  the  elements  entering  into  going  value  is  early  losses — 
losses  sustained  in  the  early  history  of  the  utility  while  it  is 
building  up  a  business.  In  this  connection,  the  proofs  show  that 
at  the  end  of  the  first  three-year  period  of  the  life  of  this  utility, 
it  was  brought  to  an  earning  basis  of  at  least  9  per  cent,  after 
allowing  for  depreciation. 

[7]  The  testimony  shows  that  the  Holland  gas  plant  has  been 
well  kept  up  and  is  now  in  good  working  condition.  That  it  has 
a  greater  value  at  the  present  time,  with  its  established  business, 
than  it  had  when  first  built  without  any  business,  is  self-evident 
The  going  value  of  this  plant  should,  and  will,  be  considered  in 
determining  the  value  of  the  property  for  rate-making  purposes. 
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Working  Capital. 

Working  capital  is  the  amonnt  of  cash  and  supplies  reasonably 
necessary  to  be  kept  on  hand  for  the  purpose  of  meeting  the  com- 
pany's current  obligations  as  they  arise,  imd  to  enable  it  io  (^>er- 
ate  economically  and  efficiently,  and  to  bridge  the  gap  between 
outlay  and  reimbursement.  This  is  as  much  an  investment  in 
the  public  service  as  is  other  capital,  which  is  actually  invested 
in  the  plant,  and  other  physical  property  used  in  such  service^ 
and  should,  therefore,  be  included  in  the  rate  base. 

[8]  The  Holland  Gtes  Worics  dftims  an  increase  amounting  to 
20  per  cent  in  the  cost  of  reproduction,  as  shown  in  its  report,  by 
teason  of  the  rise  in  ccmmiodity  and  labor  prices  which  has  taken 
place  since  1915. 

This  Commission  realizes  that  the  great  rise  in  commodity 
and  labor  costs  caused  by  the  war  are  not  materially  receding; 
will  be  slow  to  recede,  and  doubtless  will  never  fall  to  the  prewar 
level.  The  Commission  further  realizes  that  a  new  normal  of 
price  level  on  a  higher  plane  is  a  fact.  Admitting  the  above,  it, 
nevertheless,  does  not  appear  as  logical  to  the  Commission  that 
the  customers  of  a  public  utility  should  be  required  to  pay  higher 
rates  merely  to  enable  a  utility,  without  the  corresponding  ex- 
penditure of  a  single  dollar  towards  an  increase  in  its  capital 
investment  to  profit  from  a  high  level  of  prices. 

Ex-Justice  Hughes,  as  referee  in  the  case  brought  by  the  Brook- 
lyn Borough  Gas  Company  against  the  New  York  Public  Service 
Conunission  for  the  First  District  (P.U.R1918F,  335)  has 
stated  our  views  very  forcibly.  His  opinion  handed  down  July 
24,  1918,  ccmtains  this  statement: 

'^While  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  reproduction  of  its  property  at  a  particular  time,  re- 
gardless of  circumstances.  To  base  rates  upon  a  plant  valuation 
simply  representing  a  hypothetical  cost  of  reproduction  at  a  time 
of  abnormally  high  prices  due  to  exceptional  conditions  would  be 
manifestly  unfair  to  the  public,  and  likewise  to  base  rates  upon 
an  estimated  cost  of  reproduction,  far  lower  than  the  actual  bona 
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fide  and  pmdent  investment  beoause  of  abnormally  low  prioes, 
would  be  unfair  to  the  company. 

"This  question  of  taking  the  hypothetical  reproduction  cost 
under  abnormal  conditions  as  a  rate  base  should,  of  course,  not 
be  confused  with  the  necessity  of  recognizing  actual  costs  of  op* 
eration  even  though  a]^<»rmal.  A  public  service  corporation  is 
entitled  to  be  reasonably  compensated  for  its  service,  and  the 
actual  cost  of  its  operations  must  always  be  taken  into  consider- 
ation in  determining  whether  or  not  it  receives  a  fair  compensa- 
tion above  that  cost.  But  it  is  a  different  thing,  after  cost  has 
been  defrayed  and  the  question  is  as  to  the  compensation  to  be 
allowed  in  excess  of  cost,  to  take  as  the  basis  for  a  compensatory 
return  an  asserted  plant  value,  far  above  the  actual  investment, 
wiiich  is  reached  merely  by  expert  estimates  of  a  cost  of  repro- 
duction under  abnormal  conditions.  This  would  result  in  allow- 
ing a  public  service  corporation  to  take  advantage  of  a  public 
calamity  by  increasing  its  rates  above  what  would  be  a  liberal 
return  not  only  on  actual  investment,  but  upon  a  normal  repro- 
duction cost,  in  the  view  that  unless  it  could  make  an  essentially 
exorbitant  demand  upon  the  public  it  would  be  deprived  of  its 
property  without  due  process  of  law.  The  enforcement  of  the 
constitutional  guaranty  does  not  require  the  application  of  any 
artificial  formula.    .    .    ." 

"If,  however,  we  are  not  to  take  the  actual  cost  of  reproduction 
at  the  present  time,  or  within  a  year  or  so,  because  it  would  be 
an  abnormal  cost,  and  we  are  to  seek  some  fairer  basis  of  esti- 
mating the  value  of  plaintiff's  property  for  the  purpose  of  deter- 
mining the  validity  of  rates,  it  would  be  difficult  to  find  any 
basis  more  just  than  the  appraisal  carefully  made  by  public  au- 
thority and  based  on  reproduction  cost  before  the  outbreak  of  the 
European  war,  with  proper  consideration  of  the  actual  invest- 
ments since  that  time.    .    .    . 

'*When  the  value  of  a  plant  has  been  properly  determined  by 
the  regulating  authority,  and  suitable  allowance  is  made  for  the 
investment  in  subsequent  additions,  it  is  manifestly  proper  to 
calculate  the  fair  return  upon  this  basis,  at  least  for  a  reasonable 
period.  In  the  present  case,  the  interval  has  been  one  of  unusual 
circumstances  incident  to  war  and  especially  high  costs,  and  there 
is  no  reason  wliy  there  should  be  substituted  for  the  official  ap- 
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praisal  a  hypothetical  estimate  of  reproduction  cost  under  abnor- 
mal conditions  reaching  an  amount  vastly  in  excess  of  the  actual 
investment." 

This  Commission,  after  giving  due  consideration  to  all  the  evi- 
dences of  value  produced,  including  the  original  cost, — the  his- 
torical value — the  reproduction  cost  depreciated,  the  going  value 
of  the  property  and  its  working  capital,  concludes  that  a'just  and 
fair  valuation  of  the  used  and  useful  property,  belonging  to  the 
Holland  Gas  Works,  located  in  the  city  of  Holland,  is  the  sum 
of  $180,000. 

Rate. 

Having  fixed  a  rate  base  we  now  come  to  a  consideration  of 
what  rate  should  be  applied,  in  order  to  provide  the  utility  with 
sufficient  money  to  pay  the  necessary  operating  expenses,  pro- 
vide a  sufficient  reserve  to  take  care  of  depreciation,  and  allow  a 
reasonable  return  upon  a  fair  valuation. 

'  ♦^       '"     •"  Operating  Expenses. 

An  examination  of  City's  Exhibit  5,  page  50,  discloses  the  fact 
that  Mr.  Giflford,  consulting  engineer  for  the  city  of  Holland, 
made  a  compilation  of  the  operating  expenses  of  the  Holland  G^s 
Works  for  the  city  of  Holland  only,  during  the  ten  months  end- 
ing June  30,  1919,  based  upon  the  manufacture,  and  sale  of  38,- 
000,000  cubic  feet  of  gas  per  annum,  which  amounted  to  $40,052. 
From  an  examination  of  the  testimony,  we  find  that  an  average 
of  over  38,000,000  cubic  feet  of  gas  was  sold  in  the  city  of  Hol- 
land during  the  years  1917  and  1918,  and  for  the  purpose  of 
establishing  this  rate,  we  base  the  same  upon  an  annual  produc- 
tion and  sale  of  38,000,000  cubic  feet.  Mr.  GiflFord,  in  arriving 
at  the  total  operating  expense  of  $40,052  or  $1,054  per  thousand 
cubic  feet,  used  the  amount  of  gas  manufactured  and  sold  for  the 
ten  months  preceding  July  1,  1919. 

In  view  of  the  fact  that  the  months  of  July  and  August  are 
months  of  heaviest  demand  for  gas  at  Holland,  vi%  have  caused 
the  same  compilation  to  be  made  with  these  months  included  and 
find  that  the  operating  cost  is  $1,031  per  thousand  cubic  feet, 
or  $39,178  for  38,000,000  cubic  feet. 

The  increase  in  the  cost  of  manufacturing  gas  during  the  past 
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few  years  has  been  very  marked.  The  following  table  has  been 
prepared  which  shows  the  comparative  actual  costs  for  the  years 
1912  and  1919  of  manufacturing  and  distributing  gas  in  the 
city  of  Holland,  computed  on  the  basis  of  an  annual  sale  of  88,- 
000,000  cubic  feet : 


1912.       1        1919. 

Cost . of  coal 

$19,100.00      $34..'>80.00 

C  o«t  of  labor   

4,408.00          7,486.00 

Cost  of  Dlant  reoaira 

2,470.00          a,572.00 

Cost  of  aistributinflT  flras ..i.. 

1,786.00          3,840.00 
1,976.00           2,052.00 

Co8t  of  office  rent  and  expense 

Cost  of  manager's  and  clerk's  ?alarv 

2.850.00           3,.'JS2.0M 

Cost  of  taxes  and  insurance 

1.368.00           3.724.00 

Cost  of  unclassified  expense 

228.00 

Received  for  coke  and  tar • 

$34,486.00      $58,636.00 
14,060.00.        19.458.00 

Reserve  for  depreciation 

$20,426.00*      $39,178.00 
2^94.00          3.440.00 

Return  upon  actual  investment 

10,075.00        12,600.00 

TotaA  required  income 

$32,895.00      $55,218.00 
.865       1          1.45 

?ro{»er  rate  per  1,000  cubic  feet  of  gas  sold  on 
38.000,000  cubic  feet  basis  

Deprecialion. 

It  has  now  come  to  be  a  fundamental  rule  of  all  rate-makinfl: 
authorities,  that  in  addition  to  current  operating  expen.ses  and  a 
fair  return  on  a  fair  valuation,  a  public  utility  is  entitled  to  earn 
an  amount  sufficient  to  replace  its  depreciable  property  when  it 
must  be  abandoned  or  superseded  for  whatever  cause. 

Two  general  methods  of  setting  aside  reserves  for  the  replace- 
ment of  depreciable  property  are  in  general  use.  One  of  these 
is  known  as  the  "straight-line^^  method  and  the  other  as  the  "sink- 
ing-fund'' method.  Under  the  "straight-line"  method,  amounts 
'  are  set  aside  annually  which,  without  the  interest  accruals  there- 
to, or  unaided  by  the  earnings  of  the  unexpended  balances  in 
such  fund,  will  replace  the  depreciable  property  at  the  end  of 
its  useful  life. 

Under  the  "sinking  fund"  method,  only  such  amounts  are  set 
aside  annually,  as  with  the  interest  accruals  thereto,  will  replace 
the  depreciable  property  at  the  end  of  its  useful  life. 

Both  of  these  methods  are  fundamentally  correct,  and,  when 
properly  applied,  are  fair  to  the  consumer  and  to  the  utility  alike. 
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The  Commission  is  of  the  opinion  t^at  either  method  may  prop- 
erly be  employed. 

[9]  Testimony  in  this  case  shows  that  from  2  to  2|  per  cent 
on  the  depreciable  property  of  the  Holland  Gas  Works,  located 
within  the  city  of  Holland,  should  be  set  aside  annually  as  a  re- 
serve to  take  care  of  depreciation.  We  are  of  the  opinion  that 
2  per  cent  per  annum  on  the  depreciable  property  of  this  plant 
will  create  a  sufficient  reserve  to  replace  its  property  as  it  wears 
out  and  keep  it  in  good  condition.  Applying  2  per  cent  to  the 
depreciable  property  as  found  in  a  previous  schedule,  the  com- 
pany should  set  aside  annually  the  sum  of  $3,440. 

Betym. 

This  Commission  believes  in  such  a  return  to  a  utility,  where 
it  is  judiciously  conceived,  honestly  constructed  and  efficiently 
managed,  that  it  can  grant  to  its  employees  proper  conditions  of 
service,  a  reasonable  rate  of  pay,  maintain  a  good  service,  and 
return  a  fair  rate  to  the  investor.  In  this  instance,  it  is  compar- 
able with  ownerdiip  by  the  people,  for  municipal  ownership  is 
but  the  substitution  of  one  class  of  owners  for  another. 

Rate-making  authorities  in  the  different  states  do  not  agree 
upon  a  uniform  return  for  gas  utilities.  Some  hold  that  6  per 
cent  per  annum  is  a  fair  and  reasonable  return,  others  hold  that 
7  per  cent  should  be  allowed,  while  some  approve  of  8  per  cent. 
The  rate  of  return  should  not  be  based  upon  the  value  of  the 
property  entirely  but  upon  the  quality  and  value  of  the  servnce 
rendered  as  well. 

[10]  We  are  of  the  opinion  that  a  return  of  7  per  cent  per 
annum  upon  a  valuation  which  is  herein  fixed  at  $180,000  is  a 
fair  and  reasonable  return.  It  will,  therefore,  be  seen  that  the 
amounts,  necessary  to  be  received  by  the  Holland  Gas  Works  per 
annum,  are  as  follows: 

Operating  expenses   $39,178.00 

Depreciation  reserve  3,440.00 

Return   12,600.00 

$55,218.00 

[11]  In  order  to  raise  this  amount  of  money  from  the  sale  of 
38,000,000  cubic  feet  of  gas,  it  will  be  necessary  to  make  a  net 
charge  of  $1.45  per  thousand  cubic  feet.    This  rate  is  arrived  at 
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on  the  theory  that  payments  shall  be  made  promptly.  We  realize, 
however,  that  payments  are  not  always  made  promptly  and  in 
such  cases,  where  it  is  necessary  to  send  out  additional  statements 
and  be  without  the  use  of  the  money,  that  an  additional  charge 
of  1  cent  per  himdred  cubic  feet  will  be  required.  We,  therefore, 
conclude  that  the  Holland  Gas  W<wks  should  be  entitled  to  charge 
and  collect  15^  cents  per  himdred  cubic  feet  for  gas  sold,  provid- 
ing that  the  consumer  shall  be  entitled  to  a  discount  of  1  cent  for 
each  one  hundred  cubic  feet,  in  case  he  shall  pay  his  monthly 
bill  or  bilk  within  ten  days  from  the  rendition  thereof. 

The  principle  of  a  ^^minimum  monthly  charge''  in  the  case  of 
public  utilities,  has  long  been  recognized  and  applied.  This 
charge  is  made  on  the  theory  that  there  are  certain  fixed  expen- 
ses which  the  utility  is  obliged  to  incur  for  each  of  its  customers, 
regardless  of  whether  the  customer  makes  use  of  the  service  dur- 
ing the  particular  month  or  not.  The  company,  under  this  meth- 
od, is  providing  for  a  return  on  its  investment  made  for  the  cus- 
tomer, even  if  no  consumption  of  gas  is  recorded.  A  minimum 
charge,  of  course,  implies  that  said  charge  will  be  absorbed  in  the 
rate  in  the  event  the  monthly  bill  for  gas  amounts  to  at  least  the 
specified  minimum.  We  feel  that  the  Holland  Gas  Works  should 
be  entitled  to  a  monthly  minimimi  charge  of  60  cents. 

[12]  The  foregoing  rates  are  granted  with  the  understanding 
that  the  company  shall  furnish  reasonably  adequate  service,  and 
shall  maintain  its  gas  quality  in  accordance  with  the  following: 
The  monthly  average  total  heating  value  of  all  gas  distributed 
by  the  company  shall  be  at  any  point  between  one  mile  and  one 
and  one-half  miles  from  the  storage  holder  at  the  manufacturing 
plant  not  less  than  575  British  Thermal  Units  per  cubic  foot  of 
gas.  A  cubic  foot  is  hereby  defined  to  be  that  volume  of  gas  con- 
tained in  a  cubic  foot  when  the  gas  is  saturated  with  water  vapor 
and  under  a  temperature  of  60  degrees  Fahrenheit  and  a  pressure 
of  30  inches  of  mercury,  said  80  inches  of  mercury  to  be  at  a 
temperature  of  32  degrees  Fahrenheit.  The  gas  at  no  time  shall 
fall  below  550  British  Thermal  Units  nor  at  any  time  go  above 
600  British  Thermal  Units. 

In  arriving  at  a  monthly  average,  the  daily  average  of  not  less 
than  fifteen  days  shall  be  used.  The  company  is  hereby  required 
to  make  a  sufficient  number  of  tests  to  meet  the  above  require- 
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uients  in  arriving  at  a  monthly  average,  provided  that  no  4aily 
average  shall  be  based  on  less  than  two  tests  taken  at  least  two 
hours  apai*t.  The  place  of  testing  shall  be  so  located  as  to  be 
within  the  above  stated  distances  from  the  gas  plant.  All  gas 
distributed  by  the  company  shall  at  no  time  show  more  than  a 
trace  of  hydrogen  sulphide.  The  gas  shall  be  considered  to  con- 
tain not  more  than  a  trace  of  hydrogen  sulphide  if  a  strip  of 
white  filter  paper,  moistened  with  a  solution  containging  6J  per 
cent  by  weight  of  lead  acetate,  shows  no  darkening  after  the 
paper  has  been  exposed  to  a  stream  of  gas  flowing  at  a  rate  of  5 
cubic  feet  per  hour,  the  paper  being  held  at  a  distance  of  one  inch 
from  the  tip  of  the  gas  outlet  for  a  period  of  one  minute.  This 
Commission  retains  jurisdiction  of  the  matter  and  will,  upon 
proof  shown,  that  the  quality  of  gas  furnished  by  said  company 
is  not  up  to  the  standard  herein  provided  for,  or  that  the  services 
rendered  are  not  reasonably  adequate,  modify  these  rates  so  as  to 
allow  compensation  in  accordance  with  the  quality  of  gas  de- 
livered or  services  rendered. 

The  Holland  Gas  Works  should  be  required  to  furnish  to  this 
Commission  retains  jurisdiction  of  the  matter,  and  will,  upon 
months  thereafter,  a  full  and  complete  statement  'showing,  the 
actual  operating  expenses,  including  the  cost  of  material  and 
labor,  the  total  amount  of  gas  sold,  the  total  amount  received  from 
the  sale  of  gas  and  residuals,  and  such  other  information  as  it 
may  desire  to  furnish,  or  this  Commission  may  require  from 
time  to  time. 

An  order  in  accordance  with  this  opinion  will  issue. 


MICHIGAN  PUBLIC  UTIIilTIES  COMMISSIOlf. 

CONSUMERS  ICE  COMPANY 

V. 

PERE  MARQUETTE  RAILROAD  COMPANY. 

[D-496.] 

Procedure  *  Reheartng  «  Laclc  of  time. 

The  Michigan  Commission  will  not  grant  a  rehearing  on  a  rate 
order  after  nine  years,  where  conditions  have  so  changed  that  any 
finding  as  to  reasonableness  of  rates  as  of  that  time  would  be  of  bo 
present  value* 

[January  5,  1920.] 
P.U.R.a920B. 
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Appuoation  for  rdiearing  on  an  order  entered  July  31,  1912, 
fixing  rates  on  ice  from  Ramona  to  Grand  Rapids ;  denied. 

Stewart,  Commissioner:  A  brief  statement  of  the  situation 
r^arding  the  facts  in  this  controversy  is  necessary  in  order  to 
have  a  thorough  understanding  in  the  matter. 

The  Consumers  Ice  Company  is  the  largest  corporation  sup- 
plying ice  at  wholesale  and  retail  in  the  city  of  Grand  Eapids. 
Its  consumption  is  so  large  that  it  has  ice  houses  at  various  places 
within  a  radius  of  50  or  60  miles  of  Grand  Rapids,  in  which 
houses  it  stores  ice  during  the  winter  season,  and  during  the  sum- 
mer ships  the  same  to  Grand  Rapids  to  be  consumed. 

The  defendant  railroad  company,  for  a  number  of  years,  has 
hauled  many  thousand  tons  of  the  petitioner's  ice  to  the  city  of 
Grand  Rapids.  Ramona  is  an  ice  loading  point  on  the  Pere  Mar- 
quette Railroad  aboul  3  miles  north  of  White  Cloud  and  about  60 
miles  north  of  Gtand  Rapids.  For  a  number  of  years  prior  to 
January  15,  1912,  there  had  been  a  rate  of  30  cents  per  ton  on 
ice  between  Ramona  and  Grand  Rapids  on  the  Pere  Marquette 
Railroad.  At  about  this  time  this  rate  appeared  to  be  inadequate 
to  the  railroad  company,  and  it  filed  its  tariff  to  become  effective 
January  15,  1912,  making  a  rate  of  40  cents  per  ton.  This  rate 
was  complained  against,  and  the  Michigan  Railroad  Commission 
suspended  the  operation  of  the  tariff  pending  an  inquiry  into  the 
same,  and  this  was  the  origin  of  this  docket  Xo.  496. 

Various  hearings  were  had  upon  this  rate  and  the  charge  of 
30  cents  per  ton  was  reinstated,  and  afterwards  a  rehearing  was 
had,  and  finally,  on  July  31,  1912,  a  supplemental  order  was 
made  fixing  a  rate  of  35  cents  per  ton  from  Ramona  to  Grand 
Rapids.  It  is  apparent  from  our  files  that  both  parties  to  this 
controversy  were  present  before  the  Michigan  Railroad  Commis- 
sion, and  that  a  compromise  understanding,  or  agreement,  was 
reached  between  the  two  contending  parties. 

We  have  no  doubt  but  that  as  a  consideration  for  the  rate  of  35 
cents,  dt  was  understood  that  cars  should  be  set  aside  for  this  traf- 
fic exclusively,  and  that  these  cars  should  be  specially  prepared 
so  that  the  shrinkage  of  ice  due  to  melting  would  be  reduced  to 
the  minimum  but  it  does  not  appear  that  these  conditions  were 
made  a  part  of  the  order.    In  fact,  it  is  apparent  that  the  order 

was  not  sufficiently  explicit     We  are  mindful  of  the  fact  that 
P.U.R.1920B. 
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in  controversieB  of  this  nature,  nothing  should  be  left  in  an  order 
for  the  interpretation  of  either  party.  However,  we  may  say 
that  the  rate  of  35  cents  per  ton  was  very  promptly  put  into  effect. 

Shortly  after,  due  to  the  vagueness  of  the  order  of  the  Com- 
mission of  July  81,  1912,  controversies  arose  between  the  ship- 
per and  the  carrier  in  this  case,  the  shipper  claiming  that  equip- 
ment such  as  was  contemplated  in  the  order  of  July  31,  1912, 
had  not  been  provided  for  it  by  the  carrier.  The  testimony  seems 
to  show  that  considerable  correspondence  was  had  during  this 
time  between  the  petitioner  and  the  carrier,  and  finally,  when  it 
became  evident  to  the  petitioner  that  correspondence  would  never 
bring  about  a  solution  of  the  difficulties,  the  petitioner  brought 
the  matter  before  the  Commission  in  a  claim  for  reparation, 
which  is  our  file  No.  D-1013.  This  matter  of  .reparaticm  was 
submitted  on  briefe  and  was  denied  by  the  Michigan  Railroad 
Commission  on  the  ground  that  more  than  the  statutory  six 
months'  limitation  had  passed.  The  suspicion  of  the  shipper  that 
correspondence  would  not  solve  the  difficulty  had  been  amply 
justified. 

The  matter  now  comes  before  this  Commission  upon  a  petition 
for  a  rehearing  for  the  purpose  of  reopening  our  original  Docket 
No.  496.  Should  we  grant  this  petition,  it  would  be  necessary 
to  consider  the  case  anew.  We  would  of  necessity  have  to  con- 
sider the  condition  of  the  railroad  company  some  eight  or  nine 
years  ago,  and  would  have  to  decide  what  would  have  been  a 
reasonable  charge  eight  or  nine  years  ago.  That  this  would  be 
of  any  value  under  pesent  conditions,  of  course,  must  be  an- 
swered in  the  negative.  Since  that  time  the  Pere  Marquette  Rail- 
road Company  has  been  in  the  hands  of  receivers,  has  seen  its 
mortgage  foreclosed,  and  has  gone  through  a  process  of  reorgani- 
zation and  adjustment,  and  has  found  itself  projected  into  the 
bunds  of  a  benevolent  government,  and  is  now  above  and  beyond 
any  criticism  or  supervision  from  this  Commission. 

We  express  no  opinion  as  to  the  correctness  of  the  controversy 
in  this  case,  but  we  are  entirely  satisfied  that  due  to  the  lapsation 
of  time  and  to  the  various  and  changing  situations  which  have 
come  into  being  and  have  ceased  to  exist  regarding  this  carrier 
during  the  past  nine  years,  we  cannot  now  attempt  to  rehear  and 
make  any  order  which  pan  at  this  time  do  justice.    We  do  not 
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attempt  to  state  a  period  of  time  beyond  which  we  will  not  rehear 
a  oontroversy,  but  we  do  bdieve  that  in  this  case  a  period  of  time 
has  elapsed  of  so  great  a  duration  that  we  must  now  refuse  to 
reopen  this  matter. 
An  order  to  this  effect  will  be  prepared. 


MOKTANA  BOARD  OF  RAILROAP  COMMIS8IONSS8. 

J.  HENKY  NIBBB 

V. 

ITOBTHBBN  PACIFIC  RAILWAY  COMPANY  et  aL 

[Docket  N«.  729,  R^ort  &  Ordtr  No.  279.] 

Service  —  Power  of  ComnUseion  —  tUUI/roadB  -^  Cone^ntcMon  of  epur 

Under  the  Montana  statutes,  the  GomnissioB  has  no  authoritj  to 
require  a  railroad  company  to  construct  a  spur  track  at  the  site  of  a 
pro^»ective  town  where  there  are  no  industries  or  established  business 
to  be  mved,  particularly  where  the  prospective  town  Ilea  between  ata^ 
**««•  less  seven  miles  impart. 

[January  12,  1920.] 

CoMPLAiNi  asking  for  the  construction  of  a  spur  track  one 
mile  in  length  along  the  north  side  of  the  right  of  way  of  the 
Northern  Pacific  Kailway,  commencing  at  the  east  end  of  the 
present  Newton  siding;  dismissed. 

By  the  Board:  Hearing  was  r^ularly  held  at  Billings,  Mon- 
tana, November  1,  1919,  at  9  o'clock  A.  M.,  with  the  following 
appearances :  J.  Henry  Nibbe,  and  George  Amott,  for  the  Com- 
plainant; V.  W.  North  (Worden)  for  the  Citizens  of  Worden; 
0.  A.  Bartholomew  (Pompeys  Pillar  for  the  Citizens  of  Pom- 
peys  Pillar ;  Gunn,  Kasch  &  Hall,  by  Mr.  Hall,  for  the  Defend- 
ants; Commissioners  Boyle  and  Dennis. 

By  complaint  filed  September  10,  1919,  the  complainant  here- 
in allies  that  he  is  the  owner  of  the  E  ^  of  the  NE  i,  Section 
30,  Township  8  North,  Range  30  East,  TellowBtone  County, 
Montana;  that  he  purchased  said  land  in  November,  1915,  for 
townsite  purposes;  that  he  has  had  said  townsite  platted  in  order 
to  establish  a  town  thereon ;  that  the  residents  in  and  about  the 
locality  of  said  townsite  request  that  a  town  be  established  there- 

P.U.R.1920B. 


Digitized  by 


Google 


174  MONTANA  BOARD  OF  RAILROAD  COMMISSIONERS. 

on ;  that  said  townsite  is  in  every  way  admirably  adapted  for  the 
building  of  a  town;  that  the  community  and  adjacent  country 
around  and  about  said  townsite  have  grown  and  developed  to 
such  a  degree  that  the  need  and  demand  for  a  town  thereon  are 
urgent  and  warrant  the  establishment  of  same;  that  various  per- 
sons have  requested  sites  for  business  houses  on  said  townsite. 

It  is  further  asserted  that  before  said  town  can  be  established 
or  developed  a  spur  one  mile  in  length  is  required  and  necessary, 
said  spur  to  connect  with  the  present  siding  now  located  at  New- 
ton, Montana,  commencing  at  the  extreme  east  end  of  said  siding 
on  the  north  side  of  the  Northern  Pacific  Company's  main  line 
track, .  and  thence  running  in  a  northeasterly  direction  on  the 
right  of  way  of  said  Northern  Pacific  Railway  Company  for  a 
distance  of  one  mile.  Complainant  avers,  and  it  is  admitted, 
that  he  has  requested  defendant  to  put  in  such  spur  track ;  that 
the  request  has  been  refused;  likewise  complainant's  request  to 
bo  permitted  to  build  said  spur  himself  on  his  own  land  and  con- 
nect as  aforesaid.  There  are  general  allegations  that  such  spur 
is  a  public  necessity,  and  that  refusal  to  construct  same  as  ap- 
plied for  has  resulted  in  injury  and  damage  to  plaintiff  Xibbo 
and  prevented  the  establishment  of  said  town.  The  ans\ver  of 
the  defendants  puts  the  material  allegations  of  the  complaint  in 
issue,  and  further  contends  that  there  are  not  now,  nor  have  there 
ever  been,  at  or  upon  said  townsite  any  shippers,  industries,  or 
business  requiring  transportation  facilities  or  service,  and  wheth- 
er a  town  ever  can  or  will  be  established  upon  said  townsite  is 
purely  a  matter  of  conjecture,  speculation,  and  surmise. 

The  matter  came  on  regularly  for  hearing,  and  thereat  a  wide 
latitude  of  inquiry  was  permitted.  It  must  always  be  remem- 
bered so  far  as  hearings  are  concerned  that  the  Commission's 
investigation  is  not  determined  by  the  formal  issues  framed  by 
the  pleadings,  but  that  the  Commission,  in  the  exercise  of  its 
legislative  function  may  go  into  the  whole  subject-matter  of  a 
given  question  in  addition  to  the  specific  phase  or  phases  pre- 
sented by  the  parties'  pleadings.  The  public  interest  is  always 
before  the  Commission  whether  asserted  by  the  particular  parties 
contendant  or  not.  Parties  cannot  cut  down  the  Commission's 
jurisdiction  and  efficacy  by  their  pleadings. 

Conceding  that  the  relevant  proof  submitted  by  the  complain- 
r.U.R.1920B. 
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ant  supports  the  material  fact  all^^tions  of  his  complaint^  there- 
by giving  such  proof  its  full  force,  and  further,  assuming  that 
such  proof  is  not  seriously  controverted  by  defendants'  evidence, 
is  complainant  entitled  to  the  order  sou^t  t  This  CcHumission 
has  no  power  to  compel  railway  companies  to  construct  sidetracks 
or  industrial  spurs,  except  under  the  conditions  and  upon  the 
terms  authorized  by  statute.  What  are  those  conditions  and 
terms? 

(A)  Section  4,  Chapter  186  of  the  Laws  of  1909,  gives  the 
Commission  authority,  after  hearing,  to  compel  railroad  com- 
panies ^^  .  .  to  construct  industrial  or  conmiercial  spurs  to 
industries  when  there  is  or  will  be  sufficient  traffic  to  require  such 
facilities  .  .  ."  provided  further:  "That  such  industrial  or 
commercial  spur  shall  not  be  ordered  constructed  except  within 
the  limits  of  extreme  switches  of  stations  or  yards,  or  at  sidings, 
unless  such  station,  yards,  sidings  or  spurs  are  more  thwn  seven 
mUes  apart,  nor  unless  such  spurs  can  be  so  placed  as  to  be  reason- 
ably safe  and  not  unnecessarily  interfere  with  main-line  opera- 
tion." 

The  undisputed  evid^ice  shows  that  the  distance  between  New- 
ton station  on  the  west  and  Pompeys  Pillar  station  on  the  east 
is  only  5^  miles.  Complainant's  proposed  spur  would  connect 
"with  the  present  siding  now  located  at  Newton,  Montana,  com- 
mencing at  the  extreme  east  end  of  said  siding  on  the  north  side 
of  the  Northern  Pacific  Railway  Company's  main  line  track, 
and  thence  running  in  a  northeasterly  direction  on  the  right  of 
way  of  said  Northern  Pacific  Railway  Company  for  a  distance 
of  one  mile.'' 

It  is,  therefore,  obvious  that  complainant  does  not  bring  him- 
self within  the  provisions  of  the  aboye  act  for  his  proposed  spur 
would  be  taken  out  at  a  siding  lacking  the  statutory  distance 
interval  from  the  next  station  or  siding  by  approximately  two 
mile8« 

(B)  Section  7,  Chapter  43  of  the  Laws  of  1913  (grain  eleva- 
tors on  railroad  right  of  way),  provides  that:  "Every  railroad 
company  .  .  .  shall,  upon  application  in  writing,  provide 
reasonable  sidetrack  facilities  and  running  connections  between 
its  main  track  and  elevators  and  warehouses  upon  or  contiguous 
to  its  right  of  way  at  stations ;    .    •    •    and  where  stations  are 
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10  miles  or  more  apart^  the  raflroad  oompanj,  when  required  so 
to  do  bj  the  Board  of  Bailroad  CommiasionerB  of  the  Btate  of 
Montana,  shall  construct  and  maintain  a  sidetrack  for  the  use 
of  shippers  betweai  such  stations/' 

The  uncontradicted  evidence  shows  that  there  are  no  elevators, 
warehouses,  or,  in  fact,  any  buildings  of  any  nature  on  the  town- 
site  to  be  served  by  the  proposed  spur,  or  on  the  contiguous  right 
of  way  thereof,  or  any  elevators  or  warehouses  contiguous  to  the 
main  line  right  of  way  at  the  place  in  question.  If  complainant 
were  seeking  a  sidetrack,  instead  of  a  spur,  no  relief  could  be 
granted  under  tids  section  for  the  reason  that  a  sidetrack  at  the 
point  proposed  by  him  would  intersect  between  two  points  less 
than  ten  miles  apart  Kealizing  that  the  facts  do  not  bring  this 
application  within  llie  1913  Act,  complainant  makes  no  serious 
contention  under  it.  It  is,  ther^ore,  eliminated  from  considara- 
tion. 

(0)  Section  1,  Ohapter  186  of  the  Laws  of  1917,  provides 
that:  ^The  Board  of  Railroad  Commissioners  shall  have  power 
and  authority  to  after  such  investigation  .  •  •  compel  rail- 
roads ...  to  extend  or  construct  oommercial  or  industrial 
spurs  from  constructed  lines  or  tracks  at  stations  or  from  within 
station  limits ;  provided,  the  length  of  sudi  commercial  or  indus- 
trial spurs  or  tracks  shall  be  not  to  exceed  2  miles  from  the  head- 
lock  to  end  of  track." 

This  act  ccmtains  the  clause:  "All  acts  and  parts  of  acts  in 
conflict  herewith  are  hereby  repealed."  Careful  comparison  of 
the  1917  Act  with  the  1909  Act  evidences  that  the  only  conflict 
between  such  laws  is  the  provision  relating  to  the  length  of  the 
industrial  or  commercial  spurs.  There  seems  to  be  no  repeal  of 
the  7-mile  limitation,  or  any  other  of  the  provisos  of  the  1909 
Act  In  relation  hereto  the  Commission  takes  cognizance  of  the 
history  of  the  1917  Act,  which  exhibits  that  it  was  passed  to  give 
the  Commission  authority  to  order  constructed  a  spur  long  enou^ 
to  connect  Augusta,  Lewis  and  Clark  County,  Montana,  with  the 
Great  Northern  terminal  at  Gilman,  Lewis  and  Clark  County, 
Montana.  The  1909  Act  limited  spurs  so  constructed  to  a  length 
of  one  mile.  The  1917  Act  extended  authority  to  order  a  two 
mile  spur,  to  meet  the  Augusta-Gilman  situation.  It  is  plain 
that  the  additional  spur  length  was  the  inducement  for  the  pas- 
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sage  of  the  Act,  and  none  of  the  other  restraints  on  the  Commis- 
sion's authority  to  order  the  construction  of  such  spurs  was  re- 
moved by  the  Act  of  1917.  Complainant's  facts  are  not  within 
the  1917  Act  for  the  same  reason,  then,  that  they  are  not  within 
the  1909  Act 

However,  if  there  were  no  specific  limitations,  as  recited  above, 
on  the  Commission's  authority  to  compel  railroads  to  construct 
spurs,  the  general  language  of  the  grant  of  authority  to  the  Com- 
nkission  is  not  sufficient  to  meet  plaintiff's  case.  It  is  ^HndusiriaV^ 
or  ^'commercial''  spurs,  or  "industrial  or  commercial  spurs  to 
industries  when  there  is  or  wiU  be  sufficient  traffic  to  require  such 
facilities/'  which  the  Commission  may  order  constructed.  The 
language  assumes  the  existence  of  some  industry  or  industries, 
and  of  established  commerce  which  is  to  be  served,  and  these 
things  more  or  less  concentrated  at  the  terminus  of  the  spur,  not 
at  remote  farming  areas.  There  is  nothing  of  that  kind  here. 
There  are  no  shippers,  industries,  or  business  on  Nibbe's  town- 
site  requiring  traniportation  facilities  or  service.  Whether  there 
will  ever  be  a  town  thereon,  or  any  industries,  or  any  business 
originating  therefrom  is  a  matter,  as  yet,  resting  in  the  zone  of 
conjednire.  To  order  in  a  spur  for  Wibbe's  townsite  would  form- 
ulate a  precedent  whereby  every  real  estate  promoter  or  townsite 
owner  holding  property  contiguous  to  a  railroad  right  of  way 
could  compel  the  railroad  to  lend  its  agency — a  public  agency — 
to  the  development  of  a  private  venture.  When  Nibbe's  townsite 
contains  persons  and  business,  it  will  be  time  enough  to  consider 
the  merits  of  his  application. 

The  record  further  shows  that  Nibbe's  townsite  is  within  the 
area  comprehended  by  the  Huntley  Irrigation  Project  and  that 
the  United  States  Government,  through  the  Reclamation  Service, 
laid  out  the  townsites  on  the  Huntley  Project  so  that  no  man  on 
any  of  the  Huntley  units  would  have  over  6  miles  to  go  to  any 
townsite.  The  railroad  company  accorded  with  this  scheme  with 
the  result  that  it  has  stations  at  the  various  townsites  at  approxi- 
mately 5-mile  intervals  along  its  right  of  way.  Huntley,  Osbom, 
Worden,  Newton,  Pompeys  Pillar,  Bull  Mountain,  and  Waco 
stations  serve  the  farming  territory  or  some  portion  of  it  which 
ccwnplainant  avers- would  be  accommodated  by  the  proposed  spur. 
Pompeys  Pillar  is  only  2^  miles  from  the  eastern  terminal  of 
P.U.R.1920B.  12: 
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Xibbe's  proposed  spur,  and  connected  by  wagon  road.  Villagers 
have  established  themselves  there,  opened  stares,  a  bank,  and 
elevator.  Even  if  authonty  existed,  no  convincing  reason  is 
shown  why  stations  or  sidings  should  be  multiplied,  the  existing 
arrangement  disturbed,  or  the  permanency  of  Pompeys  Pillar 
and  business  investments  thereat  threatened  by  allowing  the  spur 
which  complainant  asks. 

The  Commission  finds  that  the  facts  presented  by  complainant, 
viewing  them  in  their  most  favorable  light,  and  giving  them  all 
possible  force,  fail  to  present  a  situation  wherein  the  Commission, 
under  its  jurisdictional  limitations,  may  order  the  service  peti- 
tioned. 


K£VADA  PUBIilO  6£RVICB:  COMMISSION. 

EE  BENO  TEACTION  COMPANY. 

[Case  C-633.] 
CITY  COUNCIL  OF  RENO  et  al. 

BENO  TBACTION  COMPANY. 

[Cases  C-496,  C-497.] 

Service  —  Street  railways  —  Discontinuance, 

The  Nevada  Commission  authorized  a  company  operating  a  street 
railway  and  an  interurban  railway  to  abandon  its  city  street  railway 
lines,  where  it  appeared  that  the  total  earnings  of  the  company  for  tho 
past  year  was  less  than  half  of  the  operating  expenses,  taxes,  inteu-st 
on  indebtedness,  etc.,  and  it  appeared  that  the  cost  of  putting  the 
existing  system  into  a  safe  and  proper  condition  was  absolutely  pro- 
hibited. 


Service  —  Street  railways  ^  Auto  bus  line  as  a  substitute. 

Discussion  of  disadvantages  of  using  auto  bus  line  as  substitute 
for  street  railway  service,  p.  187. 
Service  ^  Street  railways  ^  Onc'tnan  cars. 

Discussion  of  advantages  of  operating  one-man  cars  on  street  rail- 
way, p.  189. 
Rates  —  Street  railways  ^  increases. 

Discussion  of  increases  in  street  raiiwaj  larea  in  Tarions  eitles 
of  the  United  States,  p.  190. 
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Service  —  Abandonment  —  Operation  at  a  lose, 

Diwmssion  of  dutj  of  utility  to  render  service  althou^  operating 
ftt  a  los9,  p.  195. 

(SHAU0HNB88T,  Chairman,  diflsentt.) 

[December  22,  1919.] 

Application  for  permission  permanently  to  discontinue  serv- 
ice over  certain  lines  within  city  of  Reno ;  granted. 

Appearances:  W.  D.  Jones,  City  Attorney,  LeRoy  F.  Pike, 
City  Attorney,  F.  J.  Byington,  Mayor,  H.  E.  Stewart,  Mayor, 
for  the  City  Council  of  Reno;  Francis  Cunningham,  City  At- 
torney, C.  N.  Cheney,  Mayor,  for  the  City  of  Sparks;  C.  J. 
Goodell,  Attorney,  A.  N^  Baldwin,  Secretary,  for  the  Reno  Trac- 
tion Company ;  P.  A.  McCarran,  Attorney,  A.  Grant  Miller,  At- 
torney, Paul  L.  Ross,  Assemblyman  from  Washoe  County, 
Charles  Gorman,  Chairman,  John  T.  Read,  Member,  Charles  H. 
Burke,  Member,  Robert  L.  Fulton,  Member,  for  the  Citizens' 
Committee. 

Scrugham,  Commissioner:  The  issues  here  under  considera- 
tion are  raised  by  the  application  of  the  Reno  Traction  Company, 
hereinafter  called  the  company,  for  permission  under  §  86|  of 
the  Public  Service  Commission  Act,  approved  March  28,  1919, 
to  discontinue  service  upon  certain  portions  of  its  system  within 
the  city  of  Reno,  known  as  the  Second-street  line  and  the  Burke's 
addition  and  University  lines.  In  this  behalf  the  company  shows 
that  it  is  a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  California,  and  that  it  operates  a  street  railway  line 
within  the  city  of  Reno  and  an  interurban  line  between  the  city  of 
Reno  and  the  city  of  Sparks,  in  the  state  of  Nevada,  and  has  so 
operated  said  lines  for  upwards  of  ten  years  last  past ;  and,  final- 
ly, that  for  more  than  five  years  last  past,  it  has  operated  all  of 
said  lines  at  a  loss  and  has  not  during  said  time  had  sufficient 
revenue  from  its  system  to  pay  the  cost  of  operation,  taxes,  main- 
tenance, and  depreciation  on  its  property  and  equipment,  inter- 
est on  its  bonded  indebtedness,  and  its  share  of  street  repair 
work  in  the  city  of  Reno,  and  that  the  operation  of  said  system 
never  has  yielded  the  stockholders  of  said  corporation  any  in- 
terest or  income  whatsoever  upon  their  investment. 

There  is  included  by  a  stipulation  of  record  in  the  hearing 
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taken  upon  this  application  at  Reno  under  date  of  September  24, 
1919,  the  issues  raised  in  consolidated  Cases  496  and  497,  City 
Councils  of  Reno  and  Sparks  v.  Reno  Traction  Company,  yet 
undecided,  wherein  complaint  is  made  and  was  on  March  22, 
1919,  heard  before  the  Commission  sitting  at  Reno.  At  this 
hearing  it  was  shown  that  the  traction  company  was  operating 
and  maintaining  its  cars  in  a  manner  dangerous  to  the  traveling 
public  and  with  annoyance  and  inconvenience  to  the  inhabitants 
of  said  two  cities,  in  that  cars  were  being  operated  without  head- 
lights or  fenders  and  with  worn  condition  of  gearings,  motors, 
trolleys,  brakes,  and  bearings  and  that  the  electric  equipment  was 
in  poor  and  dangerous  condition. 

Hearings  before  the  Commission  at  Reno  have  been  held  in 
these  cases  as  follows:  March  22,  1919;  May  17,  1919,  when 
conference  was  held  with  the  city  council  of  Reno  and  represen- 
tatives of  the  company;  September  24,  1910;  October  8,  1919; 
and  October  24,  1919,  when  hearings  were  held  upon  the  appli- 
cation of  the  company  to  discontinue  the  operation  of  certain 
portions  of  its  lines  within  Reno. 

CapUaiization. 

The  capitalization  of  the  company  as  reported  to  the  Public 
Service  Commission  is  given  at  $1,000,000  in  stock  authorized 
and  $1,000,000  in  bonds  authorized,  of  which  there  is  $100,000 
in  bonds  issued  and  owned  by  the  stockholders,  while  there  is 
outstanding  in  the  hands  of  private  investors  $36,000  in  bonds. 
The  company  failed  to  put  in  specific  evidence  as  to  the  value  of 
the  property,  but  estimated  that  it  could  not  be  built  at  this  time 
for  less  than  $250,000.  The  line  of  railway  operated  comprises 
approximately  7  miles  of  track,  3  miles  of  which  may  be  credited 
to  the  Reno  street  car  service  and  the  balance  to  the  Reno-Sparks 
interurban  service. 

During  the  past  summer  the  company,  because  of  the  high  cost 
of  living,  was  required  to  increase  the  wages  of  its  motormen, 
conductors,  and  other  employees  approximately  40  per  cent  and, 
therefore,  as  a  result  the  net  income  of  the  company  for  ensuing 
periods  will  not  be  as  good  as  it  has  been  in  the  past.  For  the 
years  1918  and  1919,  paving  expenses  levied  by  the  city  of  Reno, 
and  which  theretofore  had  been  running  on  an  average  of  $5,000 
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per  axmum,  were  not  incurred  because  of  war  economies.  If  this 
street  paving  expenditure  is  required  of  the  company,  together 
with  the  increased  cost  of  labor,  it  is  obvious  that  the  company 
will  show  a  very  substantial  deficit  for  the  future.  The  company 
undertakes  to  save  itself  in  so  far  as  it  can  by  proposing  that  it 
be  permitted  to  abandon  the  operation  of  the  Reno  city  street  car 
lines,  which,  for  the  past  five  years,  have  been  operated  at  a  sub- 
stantial loss.  But,  in  response  to  this  proposal,  a  petition  of  pro- 
test signed  by  certain  property  ownei^s  was  filed  at  the  hearing 
before  the  Commission,  on  September  24,  against  abandoning 
the  operation  and  the  service  rendered  by  these  lines.  These 
protectants  set  out  that  abandonment  of  service  would  tend  to 
decrease  the  rental  and  sale  value  of  residence  properties  within 
different  districts  served  by  lines,  to  the  extent  of  a  large  sum  of 
money;  and,  further,  that  if  the  street  car  system  of  Reno  is 
abandoned  it  will  be  a  step  backward. 

From  the  testimony  introduced  it  was  shown  that  the  total 
earnings  of  the  Reno  city  lines  for  the  year  1918  were  $0,714.60 ; 
the  operating  expenses  of  the  city  lines  alone  were  $17,884.57. 
When  to  this  expense  is  added  taxes^  interest  on  indebtedness, 
etc.,  of  $3,489.63,  and  the  various  items  involved  are  carefully 
analyzed,  it  becomes  obvious  that  it  is  impracticable  from  the 
point  of  view  of  either  the  interest  of  the  public  or  that  of  the 
traction  company  to  continue  operation  of  the  city  car  lines.  Fur- 
thermore, the  cost  of  putting  the  existing  system  of  city  lines  into 
a  safe  and  proper  condition  appears  to  be  absolutely  prohibitive, 
even  if  the  fares  and  patronage  were  sufficiently  increased  to  pay 
the  normal  operating  expenses. 

The  petition  of  the  Reno  Traction  Company  for  a  discontin- 
uance of  such  city  service  will,  therefore,  be  grafted,  effective 
January  15,  1920. 

In  the  matter  of  Cases  496  and  497,  filed  by  the  city  council 
of  Reno,  Nevada,  and  the  city  of  Sparks,  Nevada,  respectively, 
against  the  Reno  Traction  Company,  alleging  poor  and  danger- 
ous condition  of  poles,  wires,  track,  roadbed,  and  equipment 
maintained  and  operated  by  the  company  in  and  between  the 
city  of  Reno  and  the  city  of  Sparks,  the  Commission  finds  that 
the  allegations  are  well  founded.  This  poor  and  unsafe  condi- 
tion is  due  to  lack  of  maintenance  and  can  be  partly  attributed 
P.U.R.1920B. 
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to  the  fact  that  (Juring  the  past  few  years  the  world-wide  market 
shortage  has  made  it  very  difficult  to  obtain  the  necessary  supplies 
and  material  for  the  proper  upkeep  of  the  property  and  equip- 
ment. However,  the  war  period  is  now  past  and  with  diligent 
effort  the  required  equipment  and  material  should  be  obtained, 
therefore  the  Commission  will  direct  that  the  Reno  Traction  Com- 
pany shall  exercise  the  utmost  diligence  in  repairing  and  renew- 
ing the  poles,  wires,  track,  roadbed,  rolling  stock  and  other  equip- 
ment of  the  company  maintained  and  operated  in  and  between 
the  city  of  Reno  and  the  city  of  Sparks  to  conform  to  the  stand- 
ard street  railway  practices  for  lines  of  this  character. 

The  Commission  will  further  order  and  direct  that  the  Reno 
Traction  Company  shall  maintain  for  the  future  such  property 
and  equipment  in  a  safe  and  efficient  condition.  If  any  question 
arises  as  to  the  meaning  of  the  term  "standard  street  railway 
practice'^  or  "a  safe  and  efficient  condition,"  the  Commission  will 
exercise  the  right  to  rule  on  the  specific  points  at  issue. 

In  connection  with  Cases  496  and  497,  the  Commission  will 
reserve  jurisdiction  for  the  purpose  of  making  such  further  or- 
ders as  may  be  niecessary  to  effectuate  the  aforementioned  im- 
provements on  the  traction  system. 

An  order  will  be  entered  in  conformity  with  the  views  herein 
expressed. 

Simmons,  Commissioner,  concurring. 

Shaughnessy,  Chairman,  dissenting:  I  am  unable  to  agree 
with  the  majority  opinion  for  the  reason  primarily  that  I  am 
not  willing  to  authorize  the  traction  company  to  discontinue 
operation  of  its  Reno  city  lines  until  it  has  been  shown 
beyond  a  reasonable  doubt  that  the  public,  after  being  fully 
informed,  will  not  adequately  support  the  road.  The  company 
undertakes  to  save  itself  in  so  far  as  it  can  by  proposing  that 
it  be  permitted  to  abandon  the  operation  of  its  Reno  city  lines, 
but,  generally  speaking,  I  feel  that  a  line  having  been  built, 
equipped  and  put  into  operation  between  points  where  it  is  ren- 
dering an  essential  public  service,  should  not  be  abandoned  until 
after  the  people  have  been  given  an  opportunity  to  make  opera- 
tions successful  through  the  medium  of  increased  rates  and  pat- 
ronage if  necessary,  and  the  company  has  been  required  to  re- 
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habilitate  and  modernize  its  facilities  where  by  so  doing  snbstan- 
tial  economies  in  operation  can  be  effected ;  and  this  is  especially 
true  if,  by  such  co-operative  action,  an  essential  public  service 
can,  for  the  future,  be  maintained  and  improved. 

Earnings,  Increased  Expenses  and  Valuation, 

The  Eeno  city  car  lines  are  not  earning  sufficient  to  pay  the 
operating  expenses  and  taxes  at  the  present  time  and  have  not 
done  so  for  the  past  several  years.  In  this  behalf  it  may  be  noted 
from  the  earnings  and  expenses  placed  in  evidence  for  the  years 
1915,  1916,  1917,  1918,  and  1919,  based  on  eight  months  ending 
August  31,  that  the  company  has,  after  paying  operating  expen- 
ses and  taxes  and  carrying  $3,000  per  year  for  the  years  1918 
and  1919  to  depreciation  reserve,  incurred  a  loss  amounting  to 
an  average  of  $9,173  per  year,  or  a  total  of  $45,866  on  said  city 
lines  for  said  five-year  period ;  but,  aa  opposed  to  this,  and  taking 
the  system  as  a  whole,  the  net  earnings  have  amounted  to  an  aver- 
age of  $4,449  per  year,  or  a  total  of  $22,249  for  said  five-year 
period.  In  connection  with  this  financial  statement,  however,  it 
must  be  recognized  that  during  the  past  summer  the  company, 
because  of  the  high  cost  of  living,  found  it  only  just  and  fair  to 
increase  the  wages  of  its  motormen,  conductors,  and  other  em- 
ployees approximately  40  per  cent  and  that  therefore  the  net  in- 
come of  the  company  for  its  system  as  a  whole  for  ensuing  peri- 
ods, assuming  that  the  cost  of  materials  and  supplies  remain  on 
the  present  war  basis,  wiU  not  be  as  good  as  it  has  been  in  the 
past.  In  fact,,  this  may  have  the  effect  of  practically  wiping  out 
the  net  earnings  entirely.  Further,  paving  expenses  levied  by 
the  city  of  Eeno  as  provided  for  by  franchise  have  been  heavy 
during  past  years  and  for  the  future  it  is  conceded  that  this  cost 
will  not  be  less  than  $5,000  per  annum.  With  the  aforesaid  in- 
crease in  the  cost  of  labor,  plus  the  paving  costs,  if  required  for 
the  future,  it  is  obvious  that  the  company  will  not  be  able  to 
make  ends  meet  for  the  future  and  therefore,  if  the  people  of 
Reno  and  Sparks  are  to  have  an  adequate  street  railway  service 
for  the  future,  a  remedy  should  be  found  and  applied.  This  is 
manifestly  true  without  regard  to  what  the  fair  property  or  in- 
vestment valuation  may  be  at  this  time.  In  this  behalf  it  may 
be  stated  that  the  company  has  failed  to  report  to  the  Commis- 
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sion  or  to  put  in  evidence  in  these  cases  any  testimony  covering 
either  the  actual  investment  or  the  fair  value  of  the  property 
in  its  present  condition.  On  the  basis  of  the  average  net  earnings 
of  $4,449,  during  the  aforesaid  five-year  period,  it  may  be  stated 
that  the  commercial  value  of  the  property,  if  capitalized  at  6  per 
cent,  would  be  approximately  $75,000,  but,  for  the  reasons  before 
stated,  this  net  income  may,  for  the  future,  be  wiped  out,  and, 
therefore,  there  is  no  reliable  "earning  basis''  upon  which  an  esti- 
mate of  value  can  be  measured.  Considering  the  service  facilities, 
such  as  they  are,  the  property  probably  could  not  be  reproduced 
in  its  present  condition  for  less  than  $15,000  per  mile,  or  a  total 
of  $105,000  for  the  7-mile  system. 

In  Re  Reno  Citizens  Committee. 

During  the  hearings,  a  committee  of  representative  Reno  citi- 
zens was  formed  and  was  represented  by  counsel.  They  appeared 
as  protestants  against  the  granting  of  the  company's  application 
and  strongly  maintained  that  the  abandonment  of  service  on  the 
city  lines  would  take  from  the  people  of  Reno  and  Sparks  an 
essential  service  which  rfiould  be  maintained,  and  that  its  effect 
would  be  to  destroy  an  essential  public  service,  while  at  the  same 
time  heavily  decreasing  the  rental  and  sale  value  of  residence 
property  within  differait  districts  of  the  city  served  by  the  lines ; 
that,  if  the  street  car  system  of  Reno  is  abandoned,  it  will  be  a 
step  backward;  that  said  paving  assessments,  amounting  to  ap- 
proximately $5,000  per  year  as  aforesaid,  should  not  be  charged 
against  the  company,  but,  instead,  should  be  raised  from  general 
taxation  of  all  property  within  the  city  limits;  that,  should  the 
company  remove  its  tracks,  the  cost  of  paving  the  streets  would 
in  no  wise  be  reduced,  and  the  city  would  in  any  event  be  required 
to  assume  this  obligation ;  that  the  removal  of  the  city  street  car 
lines  or  the  abandonment  of  service  would  be  a  catastrophe  to 
the  city;  that  its  effect  on  the  morale  of  the  city  would  become 
apparent  almost  at  once;  that  in  addition  to  the  direct  influence 
on  real  estate  rental  and  sale  values,  it  would  affect  the  city's 
credit  in  selling  bonds  for  the  improvement  of  the  city  for  the 
future ;  and  that  it  would  affect  the  growth  of  the  city  by  causing 
capital  to  hesitate  before  investing,  on  the  ground  that  the  city 
was  going  backward  instead  of  forward. 
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I  concur  in  these  views,  because,  on  the  quality  and  continu- 
ance of  the  transportation  service  in  qi^stion  largdy  depend  the 
prosperity,  growth,  and  importance  of  the  cities  and  their  addi- 
tions which  are  served,  and  therefore  the  abandonment  of  the 
city  lines  carries  with  it  a  heavy  loss  in  prestige  to  Reno  and  in 
values  to  its  property  o^vners  and  taxpayers.  "  Further,  because 
the  property  of  all  taxpayers  within  the  city  is  benefited  by  the 
continued  operation  and  improvement  of  a  modem  street  car 
service,  it  should  fairly  be  required  by  taxation  to  take  care  of 
all  street  paving  instead  of  placing  such  burdens  on  the  car  pa- 
trons in  the  form  of  reduced  service  facilities  and  increased  rates. 
When  spread  over  an  assessment  valuation  of  all  property  within 
the  city — approximately  $15,000,000  for  1920 — manifestly  the 
amount  raised  for  said  purposes  will  not  only  be  wisdy  expended 
but  at  the  same  time  will  be  only  a  trifling  addition  to  each  tax 
biU. 

In  Re  G<hoperation  and  Public  Transportation  Necessity,  Corir 
venience  and  Value. 

In  my  judgment  the  real  question  is  not  one  of  aiding  the 
street  railway  company  or  of  placing  any  unreasonable  burden 
upon  the  people,  but  rather  it  is  one  of  retaining  essential  public 
service  facilities  for  the  benefit  of  the  city  and  the  residents  of 
Eeno  and  Sparks,  and,  in  order  to  accomplish  this  result,  the  im- 
portant thing  to  bring  out  and  maintain — and  this  is  entirely 
aside  from  alleged  and  actual  shortcomings  whioh  a  searching 
analysis  may  develop — is  thoroughgoing  co-operation  on  the  part 
of  the  public,  the  local  authorities,  and  the  railway  company. 
Such  co-operation  is  of  much  more  importance  to  the  communi- 
ties served  than  to  the  railway,  which,  because  of  indifference  and 
lack  of  adequate  support,  may  discontinue  operations  and  move 
its  plant  to  more  profitable  fields.  The  mutual  benefit  and  wel- 
fare of  the  people  and  the  cities  of  Reno  and  Sparks  and  of  the 
traction  oompany  are  at  stake  in  this  proceeding  when  all  matters 
are  fairly  considered.  For  example,  B^qo  is  naturally  interested 
in  making  attractive  and  serviceable  to  the  citizens  of  Sparks, 
who  desire  and  enjoy  the  benefit  of  the  university,  and  the  shop- 
ping and  amusement  opportunities  afforded  by  the  metropolis 
of  Nevada,  a  high  grade  transportation  service.    At  present  ap- 

P.U.R.1920B. 


Digitized  by 


Google 


186  NEVADA  PUBLIC  SERVICE  COMMISSION. 

proximately  five  hundred  citizens,  based  on  those  who  use  street 
car  service,  are  interchanging  residence  and  occupation  within 
these  two  cities.  In  other  words,  they  live  in  one  and  work  in 
the  other  and  ride  to  and  from  their  work  daily  <m  the  traction 
company's  lines.  These  patrons  are  granted  a  5-cent  fare  by  the 
purchase  of  monthly  books  for  $3,  covering  transportation  in 
either  direction  morning  and  evening  and  limited  to  the  month 
for  which  sold,  whereas  the  cash  fare  between  said  cities  of  Reno 
and  Sparks  is  10  cents  in  each  direction.  Compared  with  these 
charges,  it  may  be  noted  that  the  fare  between  Beno  and  Sparks 
on  the  Southern  Pacific  lines  is  15  cents  in  each  direction.  In 
connection  with  the  aforesaid  cash  fares  and  monthly  book  rates, 
free  transfers  are  issued  by  the  company  to  its  Sparks  and  Reno 
'  patrons  to  and  from  all  sections  of  Reno  served  by  the  street  car 
lines,  including  the  Nevada  Interurban  Railway  for  service  from 
Reno  to  Moana  Springs  and  points  intermediate.  In  this  behalf, 
I  understand  that  there  is  a  substantial  number  of  such  transfer 
services  rendered  daily.  The  public  necessity  and  convenience 
of  this  street  car  line  service  may  therefore  be  made  clear  by  the 
statement  that  under  the  company's  generous  plan  of  operation 
a  patron  may  make  a  journey  from  Sparks  to  Reno  either  under 
the  10-cent  cash  fare  or  the  5-cent  monthly  book  rate  and  then  by 
said  free  transfer  privilege  reach  any  portion  of  Reno  served  by 
the  city  car  lines.  Likewise,  a  Reno  patron  living  in  the  Burke's 
Addition  or  at  the  end  of  the  Second  street  line  or  in  the  Univer- 
sity section  of  the  city  is,  under  said  present  rates  and  transfer 
privileges,  assured  of  a  joint  city  and  interurban  line  service 
from  said  points  all  the  way  to  Sparks. 

Moana  Springs  Interurban  Railway  Connection  at  Reno  Put 
out  of  Business. 

In  addition  to  what  is  said  above,  it  is  important  to  keep  in 
mind  that  the  Nevada  Interurban  Electric  Railway,  operating  a 
2-mile  line  between  Reno  and  Moana  Springs,  a  bathing  and 
pleasure  resort,  uses  the  Reno  Traction  Company^s  line  for 
transportation  and  depot  service  into  and  out  of  Reno  between 
California  and  Second  street.  Abandonment  of  the  city  lines 
authorized  by  the  majority  decision  in  this  case  will  very  serious- 
ly injure  said  interurban  railway,  if  it  does  not  in  fact  have  the 
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effect  of  putting  it  out  of  business,  thus  destroying  the  direct  and 
transfer  public  service  which  is  now  rendered  to  the  people  of 
Beno  and  Sparks. 

In  Re  Auto  Bus  Line  Service  Independently  Operated, 

Su^estion  has  been  made  that  automobiles  will  take  care  of 
individual  wants  and  that  common  carrier  auto  bus  lines  may  be 
substituted  for  the  city  street  car  lines.  If  it  ever  becomes  neces- 
sary seriously  to  consider  the  adoption  of  such  a  substitute  serv- 
ice, it  should  be  based  upon  a  co-ordinated  plan  of  operation  un- 
der the  ownership  of  the  traction  company,  in  order  that  the 
aforesaid  transfer  schedule  services  between  the  more  important 
Reno  districts  and  Sparks  may  be  harmoniously  and  profitably 
maintained  at  the  minimum  cost  to  the  public  for  the  future. 
Otherwise,  it  will  doubtless  be  found  that  an  automobile  bus  line 
service,  operating  independently  and  upon  schedule  heretofore 
and  now  maintained  by  the  city  car  lines,  will  be  more  costly 
and  it  probably  could  not  be  started  or  long  continued  upon  a 
10-cent  fare  and  there  wx>uld  be  no  free  transfer  privileges  as  at 
present.  Under  the  Conunission's  ruling  in  the  Albert  Pearl 
case,  decided  July  28, 1919,  P.U.R.1919F,  299,  it  is  made  clear 
that  an  established  railway  may  supplement  its  senuce  by  the 
ownership  and  operation  of  automobile  busses  and  trucks  under 
§  36i  of  the  Public  Service  Commission  Law,  as  amended  in 
1919. 

In  connection  with  auto  bus  line  service,  it  would  seem  to  ap- 
pear frnm  the  testimony  put  in  evidence  before  the  Federal  Elec- 
tric Railway  Commission  since  its  creation  by  the  President  dur- 
ing the  past  summer,  and  now  about  ready  to  render  findings  and 
recommendations  upon  street  railway  problems  and  remedies, 
that  the  automobile  bus  costs  more  for  fuel,  repairs,  and  deprecia- 
tion per  unit  of  traflSc  and  therefore,  generally  speaking,  is  more 
expensive  than  up-to-date  street  car  transportation.  However, 
this  cannot  be  said  to  be  true  of  the  electric  companies  that  have 
allowed  their  plant  and  equipment  to  become  obsolete  and  there- 
fore expensive  in  operation.  On  the  contrary,  in  order  to  ac- 
complish the  aforesaid  result,  it  has  been  found  necessary  to  re- 
sort to  a  comparatively  radical,  although  wise,  departure  from 
the  present  heavy  cars  to  a  very  much  lighter  and  more  efficient 
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standard  of  street  car,  that  can  be  run  during  off-peak  hours  at 
a  fraction  of  the  cost  per  passenger  because  of  the  elimination 
of  wasteful  dead  weight  in  equipment.  Further  in  this  behalf, 
it  has  been  shown  that  cars  must  be  light  and  attractive,  equipped 
with  high  speed  motors,  and  increase  1  braking  power  provided ; 
also  provisions  for  lightweight  trailers  during  rush  hours.  By 
the  adoption  of  these  methods  it  has  been  found  that  an  appeal 
may  be  made  to  the  public  from  both  a  service  and  a  pleasure 
riding  standpoint  which  is  not  now  possible,  and  that  street  car 
service  can  be  i^ejuvenated  and  made  profitable. 

Difficulties  of  the  Traction  Company  and  Failure  of  the  Cities 

to  Co-operate. 

Some  of  the  factors  which  have  prevented  the  company  from 
making  needed  replacements  and  betterments  by  which  its  serv- 
ice could  have  been  maintained  at  a  more  economical  and  modem 
standard  have  been  due  to  (a)  its  failure  to  reach  an  agreement 
with  the  city  of  Beno  by  which  certain  earnings  could  be  trans- 
ferred from  street  paving  requirements  and  placed  into  new 
equipment ;  (b)  after  unsuccessful  effort  to  accomplish  this  result 
the  company  failed  to  file  increased  rates  to  cover  its  reasonable 
necessities. in  the  matter  of  keeping  its  service  up  to  standard; 
(c)  from  its  inception,  the  company  and  the  cities  interested 
have  never  made  adequate  provision  for  depreciation  reserve, 
out  of  which  necessary  replacements  should  have  been  made 
from  time  to  time;  (d)  this  policy  of  deferred  maintenance 
and  replacements  has  prevented  the  accomplishment  of  operating 
economies  which  would  have  otherwise  been  possible,  and  has 
caused  a  substantial  portion  of  its  equipment  to  become  obsolete, 
costly  in  operation,  and  unattractive  to  the  public;  (e)  and 
because  this  practice  of  ordinary  operating  maintenance  has 
erroneously  been  relied  upon  to  continue  the  rendering  of  a  satis- 
factory service  in  the  fact  of  rapidly  mounting  costs  and  improve- 
ments in  the  art  of  urban  and  city  transportation  which  have 
taken  place  during  the  past  five  years. 

It  should  be  noted  in  passing  that  the  experience  of  the  Reno 
Traction  Company  and  the  cities  of  Reno  and  Sparks  in  this 
behalf  is  no  different  than  that  which  has  been  found  and  is  now 
being  remedied  in  hundreds  of  other  cities.    Manifestly,  it  must 
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be  recogmzed  at  the  start  that  repairs  alone  will  not  make  anti- 
quated equipment  attractive,  efficient  and  economical,  and  fur- 
ther, judged  by  changing  and  improved  standards,  it  dees  not 
prevent  obsolescence  and  excessive  cost  of  operation  from  taking 
place  in  plant  and  equipment.  The  cars  in  use  bj  the  company 
are  much  heavier  than  necessary,  from  which  it  follows  tliat  they 
are  costly  in  operation  and  maintenance  and  unnecessarily  severe 
in  wear  and  tear  on  track  and  paving.  Most  of  these  cars  are 
obsolete  and  have  served  their  fair  life  of  modem  usefulness  and 
should  either  be  junked  or  used  for  work  or  freight  train  service 
in  the  future.  Their  out  of  date,  dingy,  dilapidated  appearance 
is  8u<^  as  to  discourage  patronage  if  any  other  means  of  trans- 
portati<m  is  available,  and  this  has  had  its  effect  in  defreloping 
the  walking  habit  and  the  purchase  of  automobiles,  privatdy 
and  coK>peratively  owned,  to  offset  a  service  considerably  belaw 
a  fair  and  reasonable  staSMlard. 

The  Modem  ''One-Man  Safety  Car/' 

In  lieu  of  the  aforesaid  equipment,  one-man  ^^safety  cars" 
with  high-speed  motors,  equipped  for  rapid  acceleration  and 
with  increased  braking  power  for  quick  starting  and  stoppings 
should  be  substituted.  The  safety  car  is  much  lighter,  faster, 
and  more  accessible  and  inviting  to  the  public.  It  is  designed 
largely  for  the  puipose  of  meeting  automobile  bus  competition 
and  seats  about  28  people,  but  crowded  has  carried  as  high  as 
50.  It  is  operated  by  one  man  and  has  a  number  of  safety  fea- 
tures which  gives  it  its  name,  important  among  which  is  a  device 
by  which,  if  the  hand  of  the  operator  is  taken  off  the  control,  it 
immediately  flies  to  the  "off"  position,  the  rail  is  sanded,  the  air 
brakes  applied  automatically  and  the  car  brought  to  a  stop.  The 
door  and  steps  are  operated  by  compressed  air  and  fold  up  along 
the  side  of  the  car  when  same  is  in  motion.  The  car  has  high 
lowered  braking  capacity  for  quick  stopping  and  very  rapid  ac- 
celeration which  makes  it  possible  to  get  under  full  headway  very 
quickly  after  stopping.  It  has  25  horsepower  motors  and  all 
bearings  are  ball  or  roller.  The  car  complete,  all  ready  to  oper- 
ate, weighs  about  15,000  pounds,  whereas  the  present  type  of 
car  weighs  from  26,000  to  30,000  pounds.  The  ordinary  cars, 
on  the  level,  use  approximately  2.5  kilowatt  hours  in  electrical 
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energy  per  car  mile,  which  the  safety  car  takes  only  about  a  third 
of  this,  or  actually  0.8  kilowatt  hours  per  car  mile.  The  reduc- 
tion in  current  consumption  is  much  greater  than  the  reduction 
in  weight  due  to  the  use  of  ball  or  roller  bearings  and  especially 
efficient  motors.  A  large  number  of  these  cars  have  been  in- 
stalled during  the  past  two  years.  They  are  being  operated  suc- 
cessfully and  with  substantial  economy  in  Santa  Bosa,  Sacra- 
mento, San  Diego,  and  many  other  cities  throughout  the  United 
States. 

The  price  of  a  safety  car  laid  down  in  Reno  is  estimated  to 
be  about  $6,500,  and  in  this  connection  it  is  also  said  that  the 
General  Electric  Company  will  sell  them  on  the  basis  of  one- 
fourth  payment  down  at  time  of  purchase  and  thereafter  accept 
installments  until  the  cars  are  fully  paid  for.  Obviously,  these 
terms  are  reasonable  and  not  arduous  or  burdensome.  As  the 
adoption  of  such  a  standard  will  result  in  the  pa^^ment  of  the 
cars  within  a  few  years  from  the  economies  they  will  effectuate, 
as  well  as  rendering  an  attractive  and  expedited  service,  which 
will  promote  car  riding  in  place  of  walking  or  using  other  means 
of  transportation,  the  company  should,  in  my  view,  be  required  by 
the  Public  Service  Commission  to  begin  to  make  such  changes  in 
its  equipment  forthwith,  while  at  the  same  time  the  Commission 
should  provide  for  such  increased  fares  as  will  fairly  meet  the. 
increased  cost  of  wages,  materials,  and  supplies  which  the  com- 
pany is  now  incurring  and  will  for  the  future  be  required  to  meet. 
Further  in  this  same  connection,  the  city  of  Reno  should  forth- 
with relieve  the  company  from  street  paving  costs  and  gross  earn- 
ings franchise  taxes,  which,  from  a  service  standpoint,  are  not 
warranted  and  have  become  an  unreasonable  burden  under  pres- 
ent conditions.  The  modernization  and  continuance  of  street 
car  service  is  of  the  highest  value  to  Reno  and  Sparks,  so  much 
so  in  fact,  that  the  aforesaid  franchise  payments  should  be  re- 
linquished with  the  understanding  that  they  may  be  used  for  the 
future  in  providing  up-to-date  plant  facilities  and  equipment. 

Action  Taken  in  Other  Cities. 

In  order  to  meet  present  high  cost  conditions,  and  during  the 
time  which  will  be  necessary  to  substitute  lighter  and  more  eco- 
nomical equipment,  the  governmental  authorities  in  many  states 
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and  cities  throughout  the  country  have  found  it  necessary  to  au- 
thorize an  increase  in  street  car  fares.  Certain  representatiye 
examples  are  set  forth  below: 

At  Harrisburg,  Pennsylvania,  the  street  car  fares  were  on 
August  1, 1918,  increased  from  5  to  7  cents  a  ride. 

At  Pittsburg,  Pennsylvania,  the  street  car  fares  were,  effective 
July  15,  1919,  increased  by  the  Pennsylvania  Public  Service 
Commission  from  a  5-  and  7-cent  zone  basis  of  fares  to  a  10-cent 
cash  fare  for  a  single  ride,  or  two  tickets  for  15  cents. 

At  Denver,  the  Public  Utilities  Commission  and  the  city,  by 
ordinance,  during  the  early  part  of  this  year  granted  a  6-cent 
fare,  and  after  further  hearing  and  investigation  and  valuation 
of  the  property  by  the  Commission  it  was  found  that  a  7-cent 
fare  was  justifiable;  upon  appeal  to  the  courts,  it  was  found  that 
the  Commission  was  without  jurisdiction  and  an  effort  was  then 
made  to  have  the  city  ordinance  permitting  the  6-cent  fare  re- 
scinded. Ex'President  Taft,  after  being  called  into  consulta- 
tion, urged  the  city  to  retain  the  present  6-cent  fare,  stating  that 
the  company  could  not  operate  for  less  and  avoid  bankruptcy. 
Oakland,  Portland,  and  Seattle,  where  the  volume  of  traflSc  is 
heavy,  have  this  year  raised  street  car  fares  from  6  to  6  cents. 

At  Kansas  City,  effective  August  20,  1919,  the  Public  Serv- 
ice Commission  of  Missouri  found  it  necessary  to  increase  fares 
from  6  to  8  cents  for  a  single  ride  or  two  tickets  for  15  cents. 

At  St.  Louis,  Missouri,  effective  September  10,  1919,  the  Mis- 
souri Public  Service  Commission,  after  full  investigation,  or- 
dered the  fares  increased  to  10  cents  for  a  single  ride  or  two  rides 
for  15  cents,  and  the  sale  of  50-ride  books  for  $3.50  or  at  the 
rate  of  7  cents  a  ride. 

At  Oshkosh,  Wisconsin,  effective  August  10,  1919,  the  Wis- 
consin Railroad  Commission  found  it  necessary  to  increase  fares 
from  5  to  7  cents  with  graduated  reductions  in  said  rates  for 
quantity  rides  or  commutation  book  service.  In  this  case,  re- 
ported in  P.U.R.1919F,  640,  the  Eastern  Wisconsin  Electric 
Company  made  application  for  an  increase  in  rates  for  service 
within  the  city  of  Oshkosh  from  5  to  6  cents.  This  company 
operates  street  car  service  within  the  cities  of  Oshkosh  and  Fond 
du  Lac,  and  an  interurban  line  service  between  said  cities  and 

other  nearby  interurban  points^  including  Neenah-Menasha. 
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During  the  year  1918  the  grosB  earnings  for  the  system  as  a 
whole  were  llTO^OOO,  but  operating  expenses  and  taxes  exceeded 
this  amount  by  $6,200.  Within  the  city  of  Oshkosh  the  gross 
earnings  were  $101,450,  but  the  deficit  resulting  from  an  excess 
of  operating  expenses  and  taxes  amounted  to  $4,976.  In  this 
behalf  it  was  shown  that  the  average  cost  of  operation,  after  con- 
sideriiig  increased  cost  of  labor,  material,  and  supplies,  was  16.68 
cents  per  car  mile,  compared  with  which  the  cost  of  similar  street 
car  operations  at  Madison,  Wisconsin,  was  17.6  cents  per  car 
mile,  while  at  La  Crosse,  Wisconsin,  the  cost  was  approximately 
14.5  cents  per  car  mile.  (Incidentally  the. car  mile  cost  of  oper- 
ation of  the  Reno  Traction  Company  averages  22.86  cents  for 
the  past  five  years.)  After  various  tests  and  inventories  the 
Commission  was  satisfied  that  the  Oshkosh  operating  coets  and 
a  property  valuation  amounting  to  $688,000,  based  up<m  the 
heavy  standard  of  operating  plant  and  equipment  in  use^  were 
not  excessive  and  that  therefore,  under  existing  conditions,  the 
fares  were  too  low.  The  city  of  Oshkosh,  represented  by  its 
mayor,  councilman  and  attorney,  intervened  as  parties  of  record 
and  showed  that  the  service  was  unsatisfactory  to  the  public ; 
that  the  cars  in  use  were  antiquated  and  had  gone  beyond  the 
point  of  further  repair  and  usefulness;  that  under  such  condi- 
tions of  service  an  increase  in  fares  was  not  warranted  and  that 
the  service  rendered  was  worth  no  more  than  the  5-cent  fai-es 
which  the  people  were  required  to  pay.  However,  tliey  made  it 
clear  that  the  people  of  Oshkosh  wore  willing  to  pay  an  increased 
fare  if  provision  was  made  whereby  the  company  would  purcliaso 
and  operate  new  and  up-to-date  equipment  To  this  view  the 
Commission  subscribed  and  urged  the  company  and  the  city  to 
co-operate  in  working  out  a  plan  that  would  provide  for  modern 
city  service  and  compensatory  rates.  The  company  at  once  made 
arrangements  and,  on  August  10,  1919,  had  secured  and  put  into 
operation  within  the  city  of  Oshkosh  fifteen  new  one-man  safet  v 
cars,  at  a  cost  of  $90,000,  which  has  to  a  large  extent  remedied 
the  bad  service  theretofore  complained  of  and  has  opened  the 
way  by  which  the  city  and  the  traction  company  will  ultimately 
bring  the  service  up  to  a  very^  satisfactory  standard.  After  a 
full  understanding  of  the  situation,  the  city,  in  order  to  enable 
the  company  to  purchase  and  properly  carry  out  its  investment 
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in  this  new  equipment^  passed  an  ordinance  releasing  tke  com- 
pany frcMn  the  burden  of  all  fntuie  street  paving  obligations. 
Further,  recc^izing  that  increased  revennes  were  necessary  for 
an  adequate  and  continued  high  grade  service  to  its  people,  the 
city  petitioned  the  Bailroad  Commission  to  increase  the  cash  fare 
from  5  to  10  cents  a  ride,  iBchiding  graduated  rates  to  take  care 
of  quantity  transp(»rtation  and  commutation  book  service.  But, 
in  lieu  thereof,  the  Commission  has,  as  aforesaid,  effective  Au- 
gust 10,  1919,  tentatively  ordered  into  effect  a  7-cent  cash  fare, 
including  graduated  rates  to  take  care  of  quantity  transportation 
and  commutation  service,  with  the  specific  provision  that  the  or- 
der was  tentative  and  subject  to  change  if  satisfactory  earning 
r^ults  fail  to  accrue  from  said  rates  after  a  fair  trial. 

This  r6sumS  of  the  Oahkosh  situation  and  its  treatment  is 
representative  of  the  action  taken  in  many  other  cases  in  various 
cities  throughout  the  United  States  during  the  past  two  years. 
In  my  view  it  affords  an  example  which  can  be  successfully  and 
very  beneficially  followed  in  the  Reno  traction  case  here  under 
consideration. 

Suggested  Bates,  Including  Free  Transfer  Privileges,  for  Reno- 
Bparks  Interurban  Service. 

It  is  urged  that  the  Reno-Sparks  line  has  been  profitable  dur- 
ing the  past  five  years  and  will  so  continue  for  the  future,  but. 
based  on  present  conditions  and  costs,  this  is  doubtful,  and  in 
my  judgment  it  will  be  found  especially  so  when  proper  consid- 
eration is  given  to  renewals,  additions  and  betterments  to  track 
and  equipment  which  are  necessary  at  once,  and  the  maintenance 
of  which  has  been  deferred  during  past  years.  In  addition  to 
these  improvements,  adequate  cars  and  accommodations  must 
for  the  future  be  provided  for  the  rush  morning  and  evening 
hours,  while  the  semihourly  schedule  between  Reno  and  Sparks 
must  be  continued  until  midnight  in  order  to  satisfactorily  meet 
thje  service  requirements  of  the  people  of  Sparks.  In  consid- 
eration of  the  purchase  and  operation  of  new  equipment,  the 
increased  cost  of  wages,  material^  and  supplies  and  the  afore- 
said improvements  of  schedules,  I  am  of  the  opinion  that,  while 
the  present  10-cent  cash  fare  should  be  allowed  to  stand  between 
Reno  and  Sparks,  there  has  been  too  violent  a  reduction  from 
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said  basis  in  the  sale  of  monthly  commutation  booka.  Inetead 
of  their  sale  on  a  basis  of  a  5-cent  fare  as'  now  provided,  I  feel, 
in  view  of  the  aforesaid  costs  which  must  be  met,  that  a  7^  cent 
fare  basis  wx)uld  be  just  and  reasonable  for  said  monthly  commu- 
tation book  service.  In  consideration  of  the  high  cost  of  every 
other  necessity  to-day,  this  would  afford  only  a  reasonable  and 
necessary  compensation  for  the  purpose  of  building  up  and 
maintaining  this  essential  transportation  service  at  a  high  state 
of  eflSciency  for  the  future. 

Suggested  Boies,  Including  Free  Tramsfer  Privileges  for  the 
Beno  Street  Car  Service. 

The  cash  fares  within  the  city  of  Beno  for  the  future  should, 
for  the  reasons  hereinbefore  given,  be  increased  from  5  to  10 
cents  for  single  rides  or  two  tickets  for  15  cents,  to  be  sold  by 
the  conductor;  further,  that  books  limited  to  thirty  days  from 
date  of  purchase,  and  interchangeable  among  members  of  a 
family,  be  sold  as  follows:  15-ride  books  for  $1;  30-ride  books 
for  $1.80 ;  62-ride  books  for  $3 ;  i25-ride  books  for  $5.  Further, 
that  the  fares  for  children  between  the  ages  of  8  and  12  years 
be  charged  for  on  a  basis  of  one-half  the  above  rates  for  both  the 
city  street  car  and  the  Eeno-Sparks  services. 

Conclusion. 

It  may  be  urged  that  an  increase  in  fares  will  cause  a  loss  in 
patronage  and  therefore  a  loss  in  earnings,  but  experience  in 
other  cities,  however,  shows  that,  while  in  some  cases  there  have 
been  such  losses  immediately  after  the  granting  of  the  increased 
fares,  yet,  as  a  rule,  the  patronage  has  returned  and  the  earnings 
increased.  When  the  people  have  become  fully  informed  of  the 
necessities  in  such  cases,  they  have  been  equally  as  anxious  about 
working  out  a  proper  solution  of  their  city's  transportation  prob- 
lem as  the  transportation  company  and  the  r^ulating  authorities 
have  been.  I  believe  that  it  may  fairly  be  said  that  the  people 
of  Sparks  and  Eeno  will  be  found  ready  and  willing  to  co-operate 
in  working  out  a  proper  solution  of  their  transportation  problem 
along  reasonable  and  effective  lines,  and,  in  this  behalf,  I  am 
sure  that  the  Commission  will  be  glad  to  render  every  assistance 
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possible  in  making  effective  such  mutual  plans  as  will  afford  a 
feasible  remedy  for  the  future. 

In  my  judgment  the  public  necessity  and  convenience  is  the 
paramount  consideration  in  such  cases  as  the  one  &ere  under 
treatment.  While  adequacy  of  patronage  and  earnings  are  im- 
portant considerations  and  may  ultimately  control  in  proving — 
after  the  public  is  fully  informed  and  necessary  improvements 
and  economies  have  been  brought  about — that  the  aforesaid  neces- 
sity is  not  of  sufficient  importance  to  warrant  further  service  at 
an  unreasonaUe  loss,  yet  merely  because  it  may  be  shown  that 
certain  portions  of  a  system  are  unprofitable  does  not  warrant 
its  abandonment  if  it  can  be  shown  that  the  system  as  a  whole 
is  profitable  or  that  action  has  been  or  can  be  taken  to  make  it 
profitable  to  the  owners.  One  of  the  most  important  functions 
of  the  Commission  is,  after  investigation,  to  order  and  enforce, 
by  proceedings  in  mandamus  through  the  attorney  general's 
department  when  necessary,  compliance  with  obligations .  arising 
from  charter  or  franchise  grants  as  to  all  matters  relating  to 
rates  and  services  to  be  established  and  carried  on  by  public 
service  corporations.  In  addition  to  this  power,  additional  rem- 
edies are  placed  within  the  jurisdiction  of  the  Commission  under 
which,  various  other  effective  regulations  can  be  made  for  the 
protection  and  welfare  of  the  public. 

One  of  the  duties  of  a  railroad  company  doing  business  as  a 
common  carrier  is  that  of  providing  reasonable  and  adequate 
facilities  for  serving  the  public  at  just  and  reasonable  rates.  This 
duty  arises  out  of  the  acceptance  and  enjoyment  of  powers,  priv- 
ileges, and  property  rights  granted  by  the  state  and  endures  so 
long  as  they  are  retained.  It  represents  a  part  of  what  the  com- 
pany undertakes  to  do  in  return  for  them,  and  its  performance 
cannot  be  avoided  simply  because  it  will  be  attended  by  some 
pecuniary  loss.  See  Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23 
L.  ed.  428;  New  Orleans  M.  &  T.  R  Co.  v.  Mississippi,  112  U. 
S.  12,  5  Sup.  Ct.  19,  28  L.  fed.  619;  St.  Louis  &  S.  F.  R.  v. 
Gill,  156  U.  S.  649,  15  Sup.  Ct.  484,  39  L.  ed.  567;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77 ;  Gibbs  v.  Baltimore  Gas  Co. 
130  U.  S.  410,  9  Sup.  Ct.  553,  32  L.  ed.  979;  Thomas  v.  Rail- 
road Co.  101  TT.  S.  71,  25  L.  ed.  950;  L.  S.  &  M.  S.  R.  R.  v. 
Ohio,  173  U.  S.  285 ;  Atlantic  Coast  Line  R  Co.  v.  North  Car- 

P.U.R.1920B. 


Digitized  by 


Google 


196  NEVADA  FUBUC  SERVICE  COMMISSION. 

olina  CommissioB,  206  U.  S.  1^  27  9ap.  Ct  686^  61  L.  ed.  9S8; 
Missouri  P.  R.  Co.  v.  Kansas,  218  TJ.  S.  262,  30  Sup.  Ct.  880, 
64  L.  ed.  472 ;  Oregon  Railroad  &  N.  Co.  v.  Fairchild,  224  IT.  S. 
610,  32  Sup.  Ct.  636,  66  L.  ed.  868;  Chesapeake  &  O.  R.  Co. 
V.  Public  Service  Commission  of  West  Virginia,  242  U.  S.  603, 
37  Sup.  Ct.  234,  61  L.  ed.  620;  Minnesota  Rate  Cases,  230  TJ. 
S.  362,  33  Sup.  Ct.  720,  67  L.  ed.  1611 ;  Puget  Sound  Traction, 
L.  &  P.  Co.  V.  Reynolds,  244  U.  S.  674,  87  Sup.  Ct  706,  61  L. 
ed.  1326. 

In  the  Gill  case,  supra  (166  U.  S.  649),  the  railroad  insisted 
and  was  able  to  prove  before  the  court  that  a  maximum  3-cent 
fare  law,  adopted  by  the  legislature  of  Arkansas,  was  actually 
less  than  the  cost  of  transporting  passenger  over  certain  lines 
of  its  system.  In  disposing  of  this  question,  the  United  States 
Supreme  Court  said : 

"It  therefore  appears  that  the  allegations  made  and  the  evi- 
dence offered  did  not  cover  the  company's  railroad  as  an  entirety 
even  in  the  state  of  Arkansas,  but  were  made  in  reference  to 
that  portion  of  the  road  originally  belonging  to  the  St.  Louis, 
Arkansas  &,  Texas  Railway,  and  extending  from  the  northern 
boundary  of  Arkansas  to  Fayetteville  in  said  state.  In  this  state 
of  facts  ...  it  could  not  claim  the  right  to  earn  a  net  profit 
from  every  mile,  section,  or  other  part  into  whidi  the  road  might 
be  divided,  nor  attack  as  unjust  a  regulation  which  fixed  a  rate 
at  which  some  such  part  would  be  unremunerative;  iiiat  it  would 
be  practically  impossible  to  ascertain  in  what  proportion  the  sev- 
eral parts  should  share  with  the  others  in  the  expenses  and  re- 
ceipts in  which  they  participated ;  and,  finally,  that  to  the  extent 
that  the  question  of  injustice  is  to  be  determined  by  the  effects 
of  the  act  upon  the  earnings  of  the  company,  the  earnings  of  the 
entire  line  must  be  estimated  as  against  all  its  legitimate  expen- 
ses under  the  operation  of  the  act  within  the  limits  of  the  state 
of  Arkansas." 

To  the  same  effect,  see  Puget  Sound  Traction  case  (Seattle), 
244  TJ.  S.  674,  wherein  the  same  issues  were  raised  by  an  order 
of  the  Washington  Public  Service  Commission  fixing  rates.  The 
court's  decision  follows  the  reasoning  laid  down  in  the  Gill  case, 
supra. 

See,  also,  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Cor- 
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poration  Commission,  wherein  Chief  Justice  White  distinguished 
between  a  rate  fixing  case  and  a  service  case,  by  requiring  the 
railway  company  to  perform  its  duty  to  the  public,  even  though 
the  train  service  was  performed  at  a  loss. 


NEW  YORK  PTTBMC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BE  OBANQE  COUNTY  TBACTION  COMPANY. 

[Case  No.  6921.] 

Service  —  Aband4m$nent  —  DeeluroHon  of  ahandonmefit  —  Treatment 
as  a  whole. 

The  New  York  Gommiaaion  must  disapproTe  a  declaration  of 
laMLndonment  of  a  street  railway  line  as  a  whole,  where  it  appears  that 
a  portion  of  the  line  pr<>posed  to  he  abandoned  serves  public  conven- 
ience, since  the  Commission  has  no  power  to  modify  the  "deolaration 
of  abandonment"  submitted  for  its  approval,  so  as  to  render  it  applica- 
ble only  to  that  portion  of  the  line  whi<di  does  not  serve  public  con- 
venience. 

[January  6,  1920.] 

Petition  for  approval  of  abandcmment  of  a  portion  of  a  con- 
structed route  of  the  Orange- County  Traction  Company  in  the 
city  of  Newburgh;  disapproved. 

Appearances:  Ainsworth,  Carlisle,  Sullivan  &  Archibald  (by 
Mr.  Carlisle),  Albany,  New  York;  B.  Bryant  Odell,  Secretary, 
and  William  F,  Cassedy,  Counsel,  for  petitioner;  Jonathan  B. 
"Wilson,  Mayor,  and  John  B.  Corwin,  Corporation  Counsel,  for 
the  city  of  Newburgh;  Graham  Witschief,  Newburgh,  for  various 
objectors. 

Fennelly  Commissioner :  This  is  an  application  by  the  Orange 
County  Traction  Gompanj  for  approval  of  a  deolaration  ef  aban- 
donment of  a  branch  of  its  line  within  the  city  of  Newburgh 
known  as  the  Bridge  street  line.  This  line  begins  at  the  inter- 
section of  Benwick  and  Liberty  streets  and  extends  through  Ren- 
wiek  street  and  Bridge  street  to  the  terminus  of  the  line  near 
Quassaie  bridge,  a  distance  of  2,900  feet 

The  reason  given  in  the  petition  for  the  abandonment  is,  in 
effect,  that  the  porticm  of  the  oompany^s  route  sought  to  be  dis- 
oontinued  is  no  longer  necessary  for  the  successful  operation  of 
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the  railroad  of  tlie  petitioner  and  the  convenience  of  the  public. 
The  main  reason  developed  by  the  testimony  is  the  claim  of  the 
railroad  company  that  the  Bridge  street  line  is  not  financially 
successful. 

The  evidence  in  the  case,  and  the  reports  of  the  corporation 
on  file  with  the  Commission,  show  that  the  system  as  a  whole 
has  not  produced  a  fair  return  upon  investment,  and  that  the 
line  in  question  has  never,  since  its  construction,  been  a  paying 
one. 

The  Bridge  street  line  extends  from  its  junction  with  the 
Liberty  street  line  at  the  corner  of  Renwick  and  Liberty  streets 
in  a  westerly  direction  along  Renwick  street,  a  distance  of  1,425 
feet  to  the  corner  of  Renwick,  William,  and  Bridge  streets, 
thence  along  Bridge  street  in  a  southwesterly  direction  1,475 
feet  to  Quassaic  bridge.  The  evidence  in  the  case,  a  personal 
inspection  of  the  locality  by  the  sitting  Commissioner,  and  a 
subsequent  inspection  and  study  of  the  same  locality  by  the  chief 
of  the  division  of  street  railroads  of  the  Public  Service  Commis- 
sion show  that  the  line  on  Renwick  street  from  Liberty  street  to 
William  street,  a  distance  of  four  blocks,  serves  a  public  con- 
venience as  the  territory  on  both  sides  of  the  track  along  those 
blocks  is  reasonably  well  built  up,  and  while  the  line  does  not 
pay  its  own  way,  it  would  seem  as  though  the  rest  of  the  system 
might  reasonably  carry  this  portion  of  the  line  for  the  public 
convenience.  However,  that  portion  of  the  line  extending  from 
the  corner  of  Renwick,  William,  and  Bridge  streets  along  Bridge 
street  to  Quassaic  bridge  runs  through  a  sparsely  settled  section, 
and  the  use  of  the  line  over  a  period  of  years  indicates  that  it 
does  not  serve  the  public  convenience  to  a  very  large  extent. 

It  has  been  suggested  that  the  territory  lying  in  the  right 
angle  between  Renwick  street,  which  runs  westerly  from  Liberty, 
and  Liberty  street,  which  runs  southerly  from  Renwick,  would 
be  better  served  by  a  loop  connecting  the  clead  end  at  the  end  of 
Liberty  street  line,  and  what  would  be  a  dead  end  on  the  Ren- 
wick street  line  if  the  Bridge  street  end  of  that  line  were  aban- 
doned. Such  a  loop  would  probably  require  the  abandonment 
of  the  Renwick  street  line  beyond  Monument  street,  and  the 
construction  of  a  new  line  southerly  on  Monument  street  four 
blocks  to  Henry  street,  thence  easterly  on  Henry  street  to  Liber- 
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ty  street.  There  would  be  sufficient  track  in  the  abandoned  line 
to  build  the  loop.  Such  a  loop  would  probably  serve  a  greater 
public  convenience  than  either  the  present  layout  or  the  two 
dead  ends  if  part  of  the  Bridge  street  line  is  abandoned. 

While  it  would  seem  proper  to  permit  the  abandonment  of 
the  Bridge  street  line  from  the. corner  of  Renwick,  William,  and 
Bridge  streets  to  the  Quassaic  bridge,  and  refuse  permission  to 
abandon  the  line  from  the  corner  of  Renwick,  William,  and 
Bridge  streets  to  the  corner  of  Renwick  and  Liberty  streets,  there 
may  be  some  question  as  to  the  power  of  the  Commission  to  make 
such  an  order.  As  there  is  before  the  Commission  in  the  instant 
case  a  "declaration  of  abandonment''  of  the  whole  line,  and  as 
such  "declaration"  has  been  submitted  to  this  Commission  for 
its  approval,  and  as  the  Commission  should  not  approve  the  dec- 
laration as  it  stands  and  has  no  power  to  modify  the  declaration, 
the  Commission  cannot  give  its  approval  to  the  declaration  of 
abandonment  of  the  whole  line  as  submitted  to  it,  and  an  order 
has  been  drawn  accordingly. 

If  the  petitioning  company  desires  to  submit  a  declaration  of 
abandonment  of  the  Bridge  street  line  between  the  corner  of  Ren- 
wick, William,  and  Bridge  streets  and  the  Quassaic  bridge,  the 
Commission  can  give  speedy  action  thereon  as  the  evidence  in 
this  case  will  be  available. 

All  concur. 


OREGON  PrBLIC  SERVICE  COMMISSION. 

RE  PACIFIC  TELEPHONE  ft  TELEGRAPH  COMPANY. 
[U-F-266,  P.  S.  C.  Ore.  Order  No.  557.] 

Rates  —  Telephones  —  Federal  control  —  Legal  rates. 

1.  Telephone  rates  established  by  the  Oregon  Commission  on  May 
1,  1919,  and  approved  by  the  Postmaster  General  on  June  17,  1919,  are 
the  legal  rates  in  effect  after  the  period  of  Federal  control,  and  not 
rates  attempted  to  be  put  in  force  by  the  utility,  claiming  to  act  under 
the  authority  of  the  Postmaster  General,  at  a  time  subsequent  to  the 
order  of  the  President  returning  the  utility  to  private  management, 
and  subsequent  to  the  date  specified  in  such  order  when  rates  fixed  by 
the  Postmaater  General  should  continue  in  effect  until  December  1, 
1919. 
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Rates  —  Power  of  Commission  —  RetroaaHve  rate  orders, 

2.  The  Oregon  Commission  has  no  power  to  make  a  rate  order 
retroactive. 

Rates  -^  Reasonableness  —  Burden  of  proof  —  Existing  rates. 

3.  The  Oregon  Commiesion  is  bound  to  consider  rates  established 
by  a  previous  order  as  reasonable,  in  the  absence  of  evidence  of  any 
material  error  in  respect  thereto. 

Rates  -*  Telephones  —  Connection  between  toll  and  exchange  rates. 

4.  In  a  proceeding  dealing  primarily  with  exchange  rates,  toll 
rates  must  also  be  considered,  where  the  toll  operations  are  closely 
combined  with  the  exchange  operations. 

Rates  —  Telephones  —  Factors  —  Operations  of  consolidated  cotti- 
pany. 

5.  The  Oregon  Commission,  in  fixing  telephone  rates  for  a  well 
established  company,  refused  to  consider  a  small  plant  which  had 
recently  been  consolidated  with  the  former,  and  which  was  not  remun- 
erative, as  an  integral  part  of  the  larger  company,  although  it  appeared 
that  the  consolidation  would  be  advantageous  in  the  future. 

Payment  —  Forms  of  Wll«  —  Character  of  service  rendered, 

6.  A  telephone  company  was  required  to  specify  upon  their  bills 
to  customers,  all  pertinent  information  regarding  the  service  for  which 
the  bill  is  rendered,  so  that  the  customer  may  check  his  bill  against 
the  service  received. 

Rates  —  Telephones  — >  Apartment  houses, 

7.  A  telephone  company  was  authorized  to  discontinue  rendering 
teleplione  service  to  apartment  houses  at  wholesale  rates  and  to  apply 
the  regular  rates  to  subscribers  residing  in  such  houses. 

Rates  —  Factors  —  Adequacy  of  service, 

8.  Adequacy  of  the  service  rendered  bears  a  direct  and  important 
relationship  to  the  reasonableness  of  the  rate  charged. 


Rates  —  Power  of  Commission  —  Suspension  —  Federal  control. 

Statement  that  Oregon  Commission  has  no  power  to  suspend  rstss 
not  duly  filed  with  it,  such  for  instance  as  the  Burleson  telephone  rates, 
p.  203. 

[November  29,  1919.] 

Investigation  on  the  Commission's  own  motion  of  the  rates, 
rules,  and  regulations  of  the  Pacific  Telephone  &  Telegraph 
Company;  existing  exchange  rates  found  unreasonable  and  new 
schedule  established,  reparation  of  overcharges  ordered,  and  toU 
rates  ordered  continued. 

By  the  Commission:  This  is  a  proceeding  instituted  by  the 
Commission  on  its  own  motion  for  the  purpose  of  determining 
the  legality  and  roasonableness  of  all  the  rates  and  charges,  rules 
and  regulations  of  the  Pacific  Telephone  and  Telegraph  Com- 
pany for  exchange  telephone  service  within  the  state  of  Oregon. 
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Pursuant  to  the  terms  of  the  order  instituting  the  investiga- 
tion, which  order  was  served  upon  all  of  the  principal  cities  and 
town  of  the  state,  and  copies  of  which  were  forwarded  to  in- 
terested parties  and  to  the  press  generally,  the  case  came  on 
regularly  for  hearing  and  investigation  before  the  Commission 
at  its  offices.  252  Court  House,  Portland,  on  the  27th  day  of  Au- 
gust, 1919.  At  this  time  and  place  evidence  was  offered  on 
behalf  of  the  respondent  company  and  others,  and  arguments 
were  made  and  briefs  submitted  upon  the  legal  questions  in- 
volved. An  adjournment  was  then  taken;  and,  pursuant  to  the 
adjournment,  and  after  due  notice,  the  case  came  on  for  final 
hearing  at  252  Court  House,  Portland,  on  November  12,  1919, 
when  all  parties  were  fully  heard. 

The  following  appearances  have  been  entered  in  the  case: 
Appearances:  James  T.  Shaw,  Attorney;  H,  D.  Pillsbury, 
of  Pillsbury,  Madison  &  Sutro;  and  C.  H.  Car^  of  Carey  & 
Kerr,  Counsel ;  C.  E.  Fleager,  for  The  Pacific  Telephone  and 
Telegraph  Company ;  H.  M,  Tomlinson,  Assistant  City  Attorney, 
and  J.  P.  Newell,  Consulting  Engineer  for  city  of  Portland; 
Veazie,  McCourt  &  Veazie,  by  John  McCourt,  for  Oregon  State 
Chamber  of  Commerce;  O.  B.  Setters,  City  Attorney,  for  City 
of  Astoria  and  city  of  Warrenton ;  O.  H.  Foster,  City  Attorney, 
for  city  of  Eugene;  Dan  Johnston,  City  Attorney,  for  City  of 
Albany;  Jas.  S.  Stewart  and  John  F.  Moore,  for  City  of  Cor- 
vallis  and  Corvallis  Commercial  Club;  E.  E.  Morrison,  Mayor, 
E.  O.  Potter  and  E.  O.  Immel,  Attorneys,  for  City  of  Spring- 
field.; J.  W.  Day„  Attorney,  for  City  of  St.  Helens  and  St. 
Helens  Chamber  of  Commerce;  A.  L.  Morris  and  A.  H.  Tarbell, 
for  Farmers  of  Southern  Columbia  County;  E.  N,  Lovelace, 
for  Farmers  of  Central  Columbia  County;  W.  O.  Sims,  Attor- 
ney, for  Fremont  Everett  and  E.  B.  Barthrop;  Edward  M. 
Cousin,  for  Himself. 

History  of  the  Case. 

After  an  exhaustive  and  careful  investigation,  this  Commis- 
sion issued  its  Order  No.  499,  Re  Pacific  Teleph.  &  Teleg.  Co. 
P.U.R.1919D,  345,  effective  May  1, 1919,  establishing  a  schedule 
of  telephone  exchange  rates  applicable  to  the  service  of  the  re- 
spondent company,  which  were  just,  reasonable  and  sufficient, 
in  the  light  of  the  conditions  then  existing.     Thige  rates  were 
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immediately  adopted,  established  and  put  into  effect,  and  bo 
continued  until  the  29th  day  of  July,  1919. 

By  Act  of  Congress  signed  by  the  President  on  July  11,  1919, 
the  possession,  control  and  supervision  of  the  facilities  and 
property  of  this  company  were  released  from  Federal  control, 
effective  July. 31,  1919,  with  the  provision  "that  the  existing 
toll  or  exchange  telephone  rates  as  established  or  approved  by 
the  Postmaster  General,  on  or  prior  to  June  6,  1919,  shall  con- 
tinue in  force  for  a  period  not  to  exceed  four  months  after  the 
Act  takes  effect,  unless  sooner  modified  or  changed  by  the  pub- 
lic authorities^  state,  municipal  or  otherwise,  having  control  or 
jurisdiction  of  tolls,  charges  or  rates,  or  by  contract,  or  by  vol- 
^  untary  reduction." 

Substantial  raises  in  the  wages  of  operators  and  other  em- 
ployees were  made  on  May  1st  and  June  16th,  respectively  the 
latter  of  which  was  retroactive  to  January  1,  1919.  Contend- 
ing for  increased  revenue  to  provide  for  these  increased  wages, 
the  company,  claiming  to  act  by  authority  of  the  Postmaster 
GeneraJ,  on  July  29th,  1919,  inaugurated  and  attempted  to  place 
in  force  and  effect  a  schedule  of  exchange  rates  similar  to  or 
identical  with  that  which  formed  the  basis  of  the  hearing  result- 
ing in  Order  Xo.  499.  While  the  effective  date  of  this  tariff 
was  stated  therein  as  being  July  29,  1919,  the  record  discloses 
that,  except  as  to  new  business,  the  rates  therein  contained  were 
not  made  effective  until  August  1st. 

It  appearing  that  the  rates  contained  in  such  schedule,  which 
is  designated  as  P.  S.  C.  Or.  No.  4,  ^^'cre  in  many  instances  in- 
creases over  the  rates  fixed  by  Order  Xo.  499,  tod  the  Commis- 
sion, believing  that  suflScient  grounds  existed  to  warrant  a  hear- 
ing being  had  to  determine  the  legality  and  reasonableness  of 
the  rates  and  charges,  rules  and  regulations  contained  therein, 
by  order  under  date^of  August  5,  1919,  instituted  this  investiga- 
tion. 

Opinion. 

[1]  It  will  appear  from  the  forgoing  statement  that  there 

are,  primarily,  two  distinct  matters  before  us  for  consideration, 

namely;  (1)  what  are  the  legal  telephone  exchange  rates  of  the 

Pacific  Telephone  &  Telegraph  Company  at  the  present  time, 
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and  (2)  what  are  reasonable  telephone  exchange  rates  for  it  to 
apply  in  the  future  ? 

The  first  question  may  be  disposed  of  by  reference  to  the  opin- 
ion of  attorney  general  George  M.  Brown,  to  whom  the  matter 
was  referred,  and  from  which  opini<»i  we  quote. 

"You  are  therefore  advised  that  the  Burleson  rates  which  are 
now  being  charged  and  collected,  were  not  the  existing  rates  on 
June  6th,  or  on  July  11th,  1919. 

"The  collection  of  the  May  1st  rates  for  May  and  June  and  the 
fonnal  approval  of  those  rates  by  the  Postmaster  General  on 
June  17th,  1919,  after  ample  opportunity  had  been  afforded  him 
to  go  into  the  question  of  the  reasonableness  thereof,  completely 
took  from  the  rates  attempted  to  be  established  in  November. 
1918,  the  last  breath  of  life  that  said  rates  ever  possessed,  if  in 
fact  they  ever  had  any  vitality. 

*ln  view  of  what  has  been  said,  you  are  further  advised  that 
it  is  the  opinion  of  this  office  that  the  May  1st  rates  are  the  law- 
ful telephone  exchange  rates  of  the  Pacific  Telephone  &  Tele- 
graph Company  at  the  present  time  in  the  state  of  Oregon,  and 
that  the  so-called  Burleson  rates,  are  imlawf ully  attempted  to  be 
charged  and  collected.'^ 

In  connection  with  this  matter  there  has  also  arisen  another 
legal  feature,  which,  while  it  does  not  require  our  decision  at 
this  time,  has  been  of  great  importance  in  determining  the  Com- 
mission's course  of  procedure.  At  the  time  of  the  early  hearing 
herein  it  was  urged  that  the  Commission  had  and  should  exercise 
power  of  suspension  over  the  soKjalled  Burleson  rates.  In  this 
connection  we  quote  further  from  the  attorney  generaFs  opin- 
ion. 

"The  Public  Utility  Act  as  originally  passed  contained  no 
provision  authorizing  your  Commission  to  suspend  rates  without 
the  consent  of  the  utility.  Chapter  336,  General  Laws  of  Oregon 
for  1919,  purporting  to  confer  upon  your  Commission  the  power 
*o  suspend  rates  of  public  utilities  other  than  railroads  applies 
^^ly  to  such  cases  where  a  public  utility  shall  file  with  your 
Commission,  *any  rate  or  schedule  of  rates  stating  or  establishing 
*  new  rate  or  schedule  of  rates  or  increasing  an  existing  rate  or 
^liedule  of  rates.'  After  the  filing  of  the  so-called  Burleson 
schedule  of  rates  on  Itfovember  4th,  1918,  your  Commission  or- 
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dered  a  hearing  to  determine  what  were  reasonable  rates,  and 
on  May  Ist,  1919,  an  order  was  made  and  entered  prescribing 
rates  in  most  instances  lower  than  the  rates  set  forth  in  the 
schedule  of  rates  filed  on  November  4th,  1918.  The  attempt  to 
put  into  eflFect  on  July  29th,  or  August  1st,  1919,  as  the  case 
may  be,  of  the  Burleson  rates  without  filing  a  new  schedule  there- 
of after  your  order  of  May  1st,  1919,  did  not  bring  the  Pacific 
Telephone  &  Telegraph  Company  within  the  purview  of  chapter 
336  Laws  of  1919,  and  left  your  Commission  without  any  power 
to  suspend  said  rates/' 

[2]  With  reference  to  the  power  of  the  Commission  to  make 
a  rate  order  retroactive,  which  has  also  been  in  question  in  con- 
nection with  this  case,  it  is  perhaps  suflicient  to  say  that  attor- 
ney general  George  M.  Brown  has  advised  that  the  Coinmission 
has  no  such  power. 

Having  disposed  of  this  matter,  we  now  proceed  to  a  determi- 
nation of  what  are  reasonable  rates  for  the  future. 

Reasonable  Rates. 

[3]  In  our  consideration  of  what  are  reasonable  rates  for  the 
future  we  are  boimd  to  assume  at  the  outset  the  substantial  cor- 
rectness of  our  Order  No.  499,  Re  Pacific  Teleph.  &  Teleg.  Co. 
P.U.E.1919D,  345,  inasmuch  as  the  same  has  not  been  shown 
to  be  in  error  in  any  material  respect.  Conditions  have  not 
changed  suflSciently  since  the  issuance  of  that  order  to  warrant 
us  in  making  any  radical  departure  from  the  conclusions  therein 
set  forth.  Except  for  the  increases  in  wages  granted  by  the  com- 
pany, the  operating  expenses  of  the  company  are  practically  un- 
changed. The  testimony  indicates  that  no  appreciable  change 
has  occuiTed  in  material  prices,  which  will  be  reflected  in  main- 
tenance charges  as  a  whole,  since  our  last  investigation. 

Offsetting  the  above-mentioned  wage  increases,   there  have 

been  certain  very  material  and  unanticipated  revenue  increases. 

The  system  of  toll  rates  initiated  by  the  Postmaster  General  in 

January  last  had  been  in  effect  but  a  short  period  prior  to  the 

issuance  of  our  May  order  and  it  was  impossible  at  that  time  to 

forecast,  with  accuracy,  what  the  result  upon  the  revenues  would 

be.    It  is  apparent  that  this  additional  revenue  has  been  derived, 

to  a  large  extent,  not  from  the  imposition  of  increased  charges 

to  the  toll  business  previously  handled,  but  from  new  business 
P.U.R.1920B. 
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of  a  different  class  than  that  formerly  carried,  which  has  been 
attracted  by  reason  of  the  new  type  of  rate. 

[4]  While  this  investigation  deals  primarily  with  exchange 
rates,  nevertheless  the  revenues  and  expenses  of  tie  toll  opera- 
tions are  indissolubly  combined  with  those  of  the  exchange  opera- 
tions and  have  consequently  been  considered.  And,  in  view  of 
the  effect  which  any  radical  change  in  toll  rates  may  have  upon 
those  for  exchange  service  we  are  compelled,  at  this  time,  also 
to  give  consideration  to  the  existing  toll  rates. 

Inasmuch  as  the  toll  rates  now  in  effect  were  established  by 
authority  of  the  Postmaster  General,  unless  some  action  is  taken 
by  this  Commission,  they  will  automatically  expire  on  the  30th 
day  of  November,  1919.  While  these  rates  have  demonstrated 
their  popularity  and  have  proven  to  be  better  adapted  to  condi- 
tions than  those  pi:eviously  in  effect,  and  sinoe  tiiey  will  soon 
automatically  expire  unless  continued  by  order  of  this  Commis- 
sion, we  believe  that  the  interests  of  the  public  require  their 
continuanpe.  SuflScient  necessity  is  therefore  found  to  exist  to 
warrant  the  Commission  in  declaring  an  emergency  and  issuing 
an  order  continuing  such  rates  in  effect,  and  it  will  be  so  ordered. 

Desk  Phones. 

It  also  appears  that  there  has  been  a  larger  use  of  desk  tele- 
phones than  was  estimated  in  our  previous  order,  and  as  a  con- 
sequence, a  greater  amount  of  revenue  is  being  received  from 
this  source  than  was  anticipated. 

Home  Consolidation. 

One  of  the  factors  which  influenced  the  Commission  in  mak- 
ing its  May  order  of  a  temporary  nature  was  the  purchase  of  the 
properties  of  the  Home  company  at  Portland,  Oregon  City, 
Albany,  and  Corvallis,  and  the  proposed  consolidation  thereof 
with  the  Pacific  Plant.  It  was  not  then,  nor  is  it  now  possible 
to  determine  what  the  financial  and  practical  results  of  this 
consolidation  will  be,  as  it  has  been  completed  only  since  this 
proceeding  was  instituted. 

The  utility^s  witness  admitted  that  at  the  present  time  the 
operating  expenses  (including  depreciation  as  charged)  and  taxes 
of  this  newly  acquired  property  would  exceed  the  revenue  de- 
rived therefrom.  Notwithstanding  this  condition,  in  the  presen- 
tation of  its  case,  the  company  has  assumed  in  every  instance 

P.U.R.1920B. 


Digitized  by 


Google 


206  OREGON  PUBLIC  SERVICE  COMMISSION. 

that  this  new  property  was  an  integral  part  of  its  system,  and 
that  it  was  as  much  a  completely  established  telephone  utility 
as  the  remainder  of  its  plant. 

[6]  While  it  is  apparent  that  this  plant  may  be  advantageous- 
ly combined  with  the  purchaser's  manual  system  with  resulting 
economy  to  both  company  and  subscriber,  we  cannot  agree  that 
a  plant,  however  valuable  in  the  future,  but  as  yet  with  a  rela- 
tively small  and  disproportionate  amount  of  attached'  business, 
should  be  considered  as  an  integral  part  of  a  well  established 
public  utility.  Consequently,  in  our  calculations  of  revenue, 
e^enses,  and  plant,  the  former  Home  company  property  has 
been  excluded. 

The  Commission,  in  its  order  of  May  first,  made  an  estimate 
of  the  revenues  and  expenses  and  resulting  income  under  the 
conditions  then  existing.  We  believe  that  such  estimate,  modi- 
fied to  adapt  it  to  the  existing  situation  as  to  increased  wages 
and  increased  revenue,  is  the  proper  one  on  which  to  base  a  com- 
parison of  conditions  at  this  time.  Such  procedure  eliminates 
the  abnormalities  with  which  the  actual  operations  of  the  year 
1919  have  been  filled,  and  which  are  reflected  throughout  the 
exhibits  of  the  respondent.  The  cost  of  the  strike  and  of  the 
abnormal  mmiber  of  station  removals  and  changes,  amounting 
to  not  less  than  $72,000,  though  charged  against  this  year's 
operations,  is  not  a  proper  inclusion,  in  its  entirety,  in  an  esti- 
mate for  a  normal  year's  expenses.  Further,  in  accordance  with 
the  opinion  above  stated,  the  revenues,  expenses  and  plant  value 
of  the  former  Home  c(Mnpany  system  have  been  similarly  ex- 
cluded. 

Depreciation  Reserve. 

In  our  order  of  May  first,  the  specific  requirement  was  made 
that  "its  proper  portion  of  the  existing  depreciation  reserve  be 
segregated  to  the  state  of  Oregon  in  a  separate  account  and  that 
hereafter  this  reserve  account  for  Oregon  shall  be  so  kept  and 
reported  as  to  show  all  details  as  now.  and  heretofore  shown  for 
the  entire  property."  Testimony  shows  that  there  had  been  no 
compliance  with  this  requirement.  The  Commission  believes 
that  July  Ist,  1919,  was  a  reasonable  date  to  have  b^un  com- 
pliance therewith.  The  utility  should,  accordingly,  be  required 
P.U.R.1920B. 
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to  correct  its  books  of  record  in  this  respect^  and  as  of  the  date 
just  specified.  It  should  also  be  required  to  furnish  the  Com- 
mission^ within  sixty  days  from  and  after  the  eflPective  date  of 
this  order,  a  statement  showing  the  total  amount  of  the  deprecia- 
tion reserve  for  the  "entire  system^'  as  of  June  30,  1919,  and  the 
amount  assigned  to  the  "state  of  Oregon^'  on  July  1st,  1919,  to- 
gether with  the  detail  of  the  method  of  assignment. 

This  reserve  for  the  state  of  Oregon  on  July  1st,  1919,  should 
bear  the  same  ratio  to  the  reserve  for  the  "entire  system"  of  the 
same  date,  as  the  total  amount  of  depreciable  fixed  capital  for  the 
state  of  Oregon  on  June  30th,  1919,  bears  to  the  total  amount^of 
depreciable  fixed  capital  for  the  entire  system  on  th^  same  date. 

A  statement  of  the  method  of  assignm^it  should  also  be  ap- 
pended to  the  depreciation  reserve  account  in  the  annual  report 
for  the  year  ended  December  31st,  1919.  It  is  to  be  understood 
that  the  reserve  for  the  *.^state  of  Or^on''  will  be  a  subaccount 
of  the  reserve  for  the  entire  system. 

Intangible  Capital. 

Heretofore  this  utility,  in  its  annual  reports,  has  not  included 
in  its  "fixed  capital  statement  for  state  of  Oregon  (Schedule 
211-B),"  any  allowance  for  intangible  capital.  The  utility 
should,  on  December  31st  of  each  year,  assign  to  the  state  of  Ore- 
gon an  equitable  amount  of  its  intangible  capital  and  append  to 
its  annual  report  a  statement  showing  the  method  and  detail  of 
such  assignment. 

Inadequate  Billing. 

[6]  In  the  past  it  has  not  been  the  practice  of  this  utility  to 
specify,  in  its  monthly  billing,  the  number  and  kind  or  class  of 
units  of  exchange  service  rendered,  making  it  quite  impossible 
for  the  customer  to  check  his  bill  against  the  service  received. 

By  general  rules  and  regulations  heretofore  adopted  by  this 
Commission,  electric,  gas,  and  water  utilities  are  required  to 
specify  upon  their  bills  to  customers,  all  pertinent  information 
regarding  the  service  for  which  the  bill  is  rendered.  This  prac- 
tice will  be  extended  to  telephone  utilities  as  rapidly  as  occasion 
will  permit,  and  our  findings  in  this  case  will  contain  this  re- 
quirement insofar  as  the  Pacific  company  is  concerned. 
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Free  Interexchange  Service. 

In  connection  with  the  free  interexchange  service  Bach  as  has 
heretofore  been  in  effect  between  Eugene  and  Springfield,  As- 
toria and  Warrenton,  and  a  number  of  other  places,  which  was 
improperly  eliminated  by  the  application  of  toll  charges  named 
in  the  so-called  Burleson  rate  schedules,  it  will  be  sufficient  to 
say  that  in  holding  the  Burleson  rates  to  be  illegal,  this  service 
will  be  restored'  to  its  former  status  and  be  continued  as  prior  to 
the  inauguration  of  the  Burleson  rates.  As  to  the  service  be- 
tween Astoria  and  Warrenton,  and  Eugene  and  Springfield,  the 
record  is  sufficiently  complete  to  permit  us  to  make  a  decision  at 
this  time.  Fostered,  no  doubt,  by  their  community  of  interest, 
the  subscribers  in  Warrenton  and  Springfield,  acting  through 
their  respective  attorneys,  have  signified  their  willingness  to 
pay  the  rate  applicable  to  the  larger  exchange  and  thus  receive 
unlimited  service  through  that  exchange  rather  than  to  receive 
a  lesser  exchange  rate  and  be  forced  to  pay  a  toll  in  order  to  ob- 
tain service  to  the  larger  civic  center.  This  order  will  take  cog- 
nizance of  these  facts  and  the  rates  will  be  adjusted  accordingly. 
As  to  the  other  municipalities  named  in  Order  No.  499,  the  free 
interexchange  of  service  shall  remain  as  it  was  then  established 
and  until  this  Commission  can  make  a  study  of  each  individual 
case,  inasmuch  as  they  were  not  represented  at  this  hearing. 

However,  in  order  to  discourage  unreasonable  and  unnecessary 
use  of  these  facilities,  the  Commission  is  willing  to  permit  a 
limitation  of  three  minutes  to  be  placed  on  each  conversation, 
with  a  charge  of  6  cents  for  each  additional  three  minutes  or 
fraction  therecrf  beyond  such  initial  free  period. 

Apartment  House  Bates. 

[7]  Under  the  previous  tariffs,  service  has  been  sold  to  apartr 
ment  houses  at  wholesale  rates,  the  owner  paying  for  all  instru- 
ments installed  whether  in  use  or  not.  The  company  is  in  this 
manner  assured  of  a  continuous  revenue  and  spared  the  expense 
of  collection,  while  the  owner  receives  service,  if  all  instruments 
are  in  use,  for  about  two-thirds  of  the  regular  rate.  We  see  no 
reason  why  the  company  should  continue  such  a  practice  if  not 
mutually  agreeable.  Consequently,  it  will  be  permitted  to  apply 
the  regular  rates  to  these  subscribers  in  the  future. 
P.D.R.1920B. 
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Instruments  once  installed  in  an  apartment  house,  however, 
should  not  be  removed  without  the  consent  of  the  owner  so  long 
as  the  rental  is  paid  for  their  use  in  the  intercommunicating 
system  between  apartments. 

Where  exchange  service  is  discontinued  by  the  apartment 
house  management,  and  application  is  made  by  the  tenant  for 
residence  service  within  ten  days  thereafter,  no  service  connec- 
tion charge  shall  be  made. 

Measured  Service, 

The  Commission  is  not  yet  convinced  that  the  establishment 
of  a  measured  business  service,  especially  in  the  city  of  Port- 
land, is  not  essential  to  a  final  and  equitable  solution  of  the  util- 
ity's rate  problems.  To  this  end  we  are  desirous  of  obtaining 
all  the  available  data  relating  to  this  feature,  but  as  yet  the  com- 
pany has  shown  no  disposition  to  comply  with  the  suggestions  of 
our  May  order,  and  have  neglected  to  furnish  any  information 
whatever  bearing  upon  measured  service  or  the  practicability  of 
its  adoption  here.  It  is  imperative  that  the  company  prepare, 
for  submission  to  us  in  the  future,  sufficient  data  to  enable  us  to 
form  an  opinion  in  this  matter. 

Service. 

Familiarity  \nth  the  recent  history  of  the  operations  of.  the 
Pacific  Telephone  &  Telegraph  Company,  up  to  and  including 
the  final  hearing  and  the  record  made  therein,  discloses  that  the 
company  officials  have  deliberately,  or  otherwise,  apparently  dis- 
regarded the  public  interest  and  by  their  arbitrary  methods 
aroused,  on  the  part  of  their  patrons,  the  rate  payers,  a  spirit 
of  antagonism  or  resentment  that,  beyond  reasonable  doubt,  has 
materially  and  adversely  affected  their  revenues.  This  Com- 
mission will  not  countenance  a  continuance  of  the  deplorable 
conditions  that  have  heretofore  and  are  now  existing  as  regards 
the  service  afforded. 

Conclusion. 

In  conclusion,  we  find  that  the  general  situation  presented  is 

but  little  different  from  that  existing  at  the  time  of  the  issuance 

of  our  Order  No.  499,  and  the  same  reasons  which  prompted 

the  Commission  in  making  that  order  temporary  should  have  a 

like  effect  upon  any  order  issued  now.    At  that  time  the  Com- 
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mission  fixed  such  a  schedule  of  rates  as  it  considered  just,  rea- 
sonable, and  proper  in  the  light  of  the  conditions  then  existing. 
Consequently,  only  such  alterations  in  conditions  or  advances  in 
expenses  as  have  occurred  since  May  1st,  1919,  will  be  considered 
here. 

We  find  that  the  company  is  now  confronted  with  an  annual 
increase  in  operating  expenses  occasioned  by  recent  wage  in- 
creases, over  and  above  that  estimated  in  our  previous  order. 
Offsetting  this  increased  expense  there  have  been  unanticipated 
revenue  increases  from  toll  and  other  sources. 

After  (fonsidering  these  estimated  increases,  with  the  advances 
in  operating  expenses,  and  making  a  reasonable  allowance  for. 
the  anticipated  revenue  to  be  realized,  it  becomes  necessary  to 
adjust  the  rates  of  the  utility  in  such  a  manner  as  to  produce  the 
needed  revenue,  making  due  allowance  for  the  public  welfare,  and 
in  such  a  manner  as  to  occasion  the  least  disturbance  to  normal- 
ity that  is  possible  under  the  circumstances. 

It  was  under  the  pretense  of  meeting  this  deficiency  that  the 
so-called  Burleson  rates  which  were  arbitrary,  unreasonable,  and 
excessive  and  without  warrant  of  law,  were  initiated  and  it  is 
our  opinion  that  a  far  lower  rate  schedule  will  provide  all  reve- 
nue necessary  to  meet  every  probable  exigency  that  may  face  the 
utility  during  the  life  of  this  order. 

[8]  The  company,  in  advocating  its  cases  is  generally,  if  not 
exclusively,  interested  in  the  presentation  of  statements  of  reve- 
nues and  expenses,  while  the  value  of  the  service  to  the  patron, 
his  ability  to  pay,  and  the  service  afforded  for  the  rate  received 
or  requested  is  apparently  of  very  minor  importance  to  the  com- 
pany officials,  inasmuch  as  these  latter  items  are  seldom,  if  ever, 
mentioned. 

This  Commission  naturally  concedes  the  relevancy  and  im- 
portance of  a  financial  showing:,  but  certainly  not  to  the  exclu- 
sion from  our  consideration  of  the  general  service  conditions, 
and  other  circumstances  surrounding  the  case,  and  in  this  order 
we  must,  in  fairness  and  equity  to  the  company's  patrons,  em- 
phatically reaflSrm  that  the  adequacy  of  the  service  bears  a  direct 
and  important  relationship  to  the  reasonableness  of  the  rate. 

This  Commission  has  no  intention  of  denying  relief  when, 

with  all  elements  pertinent  to  a  final  conclusion  in  consideratioii| 
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it  ean  be  conclusively  shown  that  additional  revenue  is  necessary, 
and  in  the  rates  hereinafter  fixed  a  full  allowance  has  been  made 
to  meet  the  increased  wages  to  operators  and  other  employees, 
and  enable  the  company  to  maintain  full  and  adequate  service. 

Note.— In  Re  Home  Teleph.  &  Teleg.  Co.  U-P-266,  P.  S.  C. 
Or.  Order  No.  668,  Nov.  29,  1919,  the  Oregon  Commission  ex- 
pressly held  that  it  had  no  power  to  suspend  rates  being  charged  by 
a  utility  which  had  not  been  duly  filed  with  the  Commission,  the 
decision  being  made  with  reference  to  rates  which  a  telephone  com- 
pany attempted  to  enforce  claiming  to  act  upon  the  authority  of 
the  Postmaster  General. 


HiIiINOIS  PUBTilC  UTILITIES  COMMISSION. 

CITY  OF  ALEDO  et  aL 

V. 

ILLINOIS  NOETHERN  UTILITIES  COMPANY. 
[No.  9473.1 

Service  —  Adequacy  —  Partien, 

1.  The  produciBg  company  is  not  a  necessary  party  to  a  complaint 
as  to  the  inadequacy  of  the  service  of  a  distributing  company, 

CotnmisMons  ~  Jurisdiction  ~  Violation  of  franchise, 

2.  The  question  whether  a  public  utility  has  violated  its  fran- 
chise by  raising  rates  or  rendering  inadequate  senrioe,  is  not  within 
the  jurisdiction  of  the  Illinois  Commission. 

Commissions  —  Jurisdiction  ~  Injunction. 

3.  The  Illinois  Commission  has  no  power  to  issue  an  order  en- 
lorcing  a  court  injunction. 

[November  17,  1919.] 

Petition  for  an  order  requiring  proper  and  sufficient  lighting 
and  power  service,  and  for  an  order  setting  aside  a  certain  ordi- 
nance of  the  city  of  Aledo,  No.  14  Series  of  1914,  granted  to 
Bolton  Brothers,  for  right  to  use  streets  and  alleys  for  purpose 
of  operating  an  electric  light  and  power  system;  petition  as  to 
ordinance  set  aside  for  lack  of  jurisdiction;  petition  as  to  serv- 
ice sustained. 

Shaw,  Commissioner:  On  September  8,  1919,  the  cities  of 
Aledo  and  Keithsburg,  and  the  villages  of  Joy,  Viola,  and  Wood- 
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hull  filed  a  joint  petition  with  this  Commission  alleging  that  the 
electric  service  being  rendered  to  the  petitioners  by  the  IlUnois 
Northern  Utilities  C<Hnpany  was  insufficient  and  unsatisfactory. 
On  September  19,  1919,  Ae  Illinois  Nortiiem  Utilities  Com- 
pany filed  its  answer  to  the  petition,  and  on  October  8,  1919, 
the  Commission  held  a  hearing  at  its  office  in  Springfield,  Illi- 
nois, on  the  matters  involved  in  said  petition  and  answer. 

The  petition  in  this  case  sets  up  the  following  matters  of 
complaint: 

(1)  That  the  Illinois  Northern  Utilities  Company  has  vio- 
lated the  franchise  under  which  it  is  operating  in  the  city  of 
Aledo,  and,  therefore,  has  no  legal  right  to  have  its  poles  and 
wires  in  the  streets  of  the  city  of  Aledo. 

(2)  That  the  Illinois  Northern  Utilities  Company  is  under 
franchise  obligations  to  furnish  continuous  light  and  power  serv- 
ice in  the  other  villages  and  cities,  petitioners  herein,  and  that 
not  having  done  so  it  is  violating  the  franchises  under  which  it  is 
operating  in  the  said  cities  and  villages. 

(3)  That  the  service  at  present  being  furnished  by  the  Illi- 
nois Northern  Utilities  Company  to  the  petitioners  is  unsatis- 
factory, inadequate,  and  unreasonable. 

The  petitioners,  therefore,  pray  for  an  order  of  this  Commis- 
sion finding  that  the  Illinois  Northern  Utilities  Company  is 
operating  its  electric  light  and  power  system  in  the  streets  and 
alleys  of  Aledo  without  right  under  its  ordinance  and  directing 
the  said  company  to  remove  the  poles,  lines,  and  other  electric 
equipment  from  the  streets  and  alleys  of  Aledo. 

The  petitioners  further  pray  for  an  order  of  the  Commission . 
finding  the  service,  being  rendered  by  the  Illinois  Northern  Util- 
ities Company,  to  be  insufficient,  unsatisfactory,  and  not  in  com- 
pliance with  the  duty  of  the  company  under  its  ordinance,  and 
directing  the  Illinois  Northern  Utilities  Company  to  render  a 
continuous  electric  service  in  the  said  cities  and  villages. 

The  answer  of  the  Illinois  Northern  Utilities  Company  sets 
forth: 

(1)  That  the  company  is  duly  authorized  by  ordinance  of 
the  city  of  Aledo,  No.  14  Series  1914,  to  furnish  electric  service 
in  the  said  city  of  Aledo. 

(2)  The  company  denies  that  there  it  now  in  effect  an  en- 

P.U.R.1920B. 


Digitized  by 


Google 


ALEDO  V.  ILLIN0I8  NORTHERN  IfTILITIES  00.  213 

forcible  injunction  restraining  the  company  from  bringing  elec- 
tric current  into  the  city  of  Aledo  from  outside. 

(3)  That  the  company  recognizes  that  the  electric  service  ren- 
dered by  it  in  the  cities  and  villages,  petitioners  herein,  has  been 
unsatisfactory,  but  states  that  the  interruptions  to  service  com- 
plained of  have  been  due  to  the  failure  of  the  Edwards  Biver 
Power  Company  to  supply  electrical  energy  to  the  company. 

(4)  That  rtie  company  has  been  for  some  weeks,  and  is  now 
investigating  what  steps  can  best  be  taken  to  secure  a  permanent 
reliable  source  of  energy  to  serve  this  territory. 

(5)  That  it  suggests  the  desirability  of  making  the  Edwards 
River  Power  Company  a  party  to  these  proceedings. 

In  the  hearing  held  on  October  8,  1919,  it  developed  that  the 
natters  involved  in  this  case  were  principally  three  things: 
lirst:  The  petitioners  contend  that  by  reason  of  the  Illinois 
[Northern  Utilities  Company  having  raised  its  electric  rates  in 
the  territory  known  as  its  District  F  which  includes  the  cities 
and  villages,  petitioners  herein,  that  it  has  violated  its  franchise 
in  the  city  of  Aledo,  which  franchise  purports  to  state  maximum 
rates  for  electric  service.  That  the  violation  of  this  provision 
of  the  franchise  renders  the  whole  instrument  null  and  void  and 
the  Commission  is  requested  to  enter  an  order  so  declaring. 
Second:  That  if  the  franchise,  above  referred  to,  is  rendered 
null  and  void  that  a  certain  injunction  issued  out  of  the  circuit 
court  of  Mercer  county  restraining  the  Illinois  Northern  Util- 
ities Company  from  bringing  electrical  energy  from  outside, 
into  the  city  of  Aledo  over  a  high  tension*  transmission  line,  and 
furnishing  to  its  ciMisumers  alternating  instead  of  direct  cur- 
rent, is  in  full  force  and  effect,  and  the  Comnoission  should  issue 
an  order  enforcing  the  said  injunction.  Third :  That  the  service 
being  furnished  in  the  territory  known  as  District  F  of  the  Illi- 
nois Northern  Utilities  Company  which  includes  the  cities  and 
villages,  petitioners  herein,  is  unsatisfactory,  inadequate,  and 
uni*eliable,  and  that  the  OonamissiiHi  should  issue  an  order  re- 
quiring the  said  company  to  furnish  adequate  and  satisfactory 
service. 

At  the  hearing  the  petitioners  were  represented  by  Sobert  L. 
Watsen  of  Aledo.    L.  S.  Mayer  also  appeared  on  bdialf  of  ihe 
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city  of  Keithsburg.  The  respondent  was  represented  by  its  at- 
torney, Ralph  D,  Stevenson. 

[1]  The  attorney  for  the  respondent  made  a  motion  that  the 
Edwards  River  Power  Company  be  niade  a  party  to  this  proceed- 
ing to  the  end  that  the  said  Edwards  River  Power  Company 
should  be  fully  advised  as  to  the  matters  complained  of  by  the 
petitioners  herein,  and  in  order  that  the  Commission  might  re- 
quire the  said  Edwards  River  Power  Company  to  furnish  to  the 
respondent  adequate  and  reliable  electric  service  for  distribu- 
tion to  the  petitioner  herein.  The  respondent  alleged  that  the 
chief  cause  of  the  present  condition  of  the  service  in  its  District 
F  was  the  unreliable  service  furnished  by  the  Edwards  River 
Power  Company. 

After  having  heard  the  arguments  of  counsel  on  the  motion 
proposed,  the  said  motion  was  overruled  on  the  ground  that  it 
is  immaterial  to  the  petitioners  herein  as  to  whether  or  not  a 
third  party  is  responsible  for  the  interruptions  to  service  com- 
plained herein,  inasmuch  as  the  petitioners  are  entitled  to  re- 
ceive satisfactory  service  from  the  respondent,  regardless  of  any 
contract  relations  it  may  have  with  a  third  party.  The  Com- 
mission affiiTns  this  ruling. 

The  petitioner  called  as  witnesses  on  its  behalf  the  vice-presi- 
dent of  the  respondent  company  and  its  operating  electrical  en- 
gineer. The  testimony  of  both  these  witnesses  shows  that  they 
are  fully  acquainted  with  the  unsatisfactory  nature  of  the  serv- 
ice being  rendered  in  District  P,  and  that  they  are  aware  that 
the  service  is  unreliable.  Documents  presented  in  evidence  and 
marked  Petitioners'  Exhibits  1  and  2  show  that  this  matter  has 
been  within  the  knowledge  of  the  officers  of  respondent  company 
since  March  8,  1916,  when  certain  negotiations  were  carried  on 
between  the  respondent  company  and  the  city  council  of  the 
city  of  Aledo,  which  resulted  in  the  placing  of  an  electric  gen- 
erator for  reserve  purposes  in  the  respondent's  power  station  in 
Aledo.  The  testimony  shows  that  from  that  time  until  up  to  the 
past  six  months  the  service  was  somewhat  better  than  it  had  been 
before,  but  that  in  the  last  six  months  the  service  has  become 
increasingly  linreliable,  and  at  the  present  time  is  exceedingly 
unsatisfactory.    Other  witnesses  for  the  petitioners  testified  that 

the  unsatisfactory  service  being  furnished  by  the  respondent 
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herein  had  caused  numerous  losses  to  the  owners  and  operators 
of  various  manufacturing  enterprises  in  the  petitioning  cities 
and  villages,  and  also  had  caused  considerable  loss  of  time  to 
workmen  engaged  in  various  lines  of  manufacturing.  That  in 
certain  industries  which  required  a  continuous  supply  of  elec- 
trical energy,  quantities  of  materials  in  process  of  manufacture 
had  been  spoiled  and  become  worthless  as  a  result  of  interrup- 
tions to  the  power  supply  furnished  by  the  respondent 

The  same  officials  of  the  respondent  company,  who  testified 
on  behalf  of  the  petitioner  were  recalled  on  behalf  of  the  re- 
spondent, and  testified  further  that  the  Illinois  Northern  Utili- 
ties Company,  while  being  aware  that  the  service  rendered  was 
not  such  as  would  meet  the  requirements  of  the  standard  set  by 
this  Commission,  were  nevertlieless  doing  all  in  their  power  to 
improve  the  service  and  to  furnish  a  satisfactory  grade  of  serv- 
ice. The  respondent  owns  two  plants  in  the  district  involved 
herein,  which  are  used  for  the  purpose  of  furnishing  emergency 
service  to  the  petitioning  communities.  These  stations  are  main- 
tained in  condition  to  operate  upon  short  notice,  and  in  case  of 
an  interruption  to  the  power  supply,  are  expected  to  get  into 
operation  as  soon  as  possible  and  furnish  service  until  service 
is  resumed  from  the  normal  source  of  supply. 

Respondent's  witnesses  further  showed  that  a  majority  of  in- 
terruptions to  service  were  due  to  a  failure  on  the  part  of  the 
Edwards  River  Power  Company  to  furnish  respondent  with  an 
adequate  supply  of  electricity.  The  evidence  further  shows  that 
the  respondent  has  been  negotiating  for  some  time  with  other 
parties  for  the  securing  of  an  additional  supply  of  energy  which 
shall  be  continuous  and  adequate,  and  that  it  has,  also  investi- 
gated the  alternative  of  installing  and  maintaining,  in  some  lo- 
cality in  this  district,  a  steam  driven  station  of  sufficient  size 
and  such  construction  as  to  be  able  to  furnish  the  energy  neces- 
sary to  supply  the  petitioners  herein  with  an  adequate  and  un- 
interrupted supply  of  electrical  energy.  The  respondent  shows 
that  these  negotiations  are  still  going  on,  but  that  it  has,  up  to 
the  present  time,  been  unable  to  complete  the  same,  and  is  not 
now  in  a  position  to  show  what  its  future  plans  for  the  rehabili- 
tation of  this  service  are. 

The  testimony  shows  further  that  the  reserve  stations  of  the 
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respondent. are  not  kept  under  steam,  and,  consequently,  cannot 
be  ready  to  resume  the  service  in  case  of  an  interruption  upon 
less  than  two  or  three  hours  notice,  except  that  during  the  winter 
time,  when  the  station  at  Aledo  is  being  operated  to  furnish 
steam  for  the  respondent's  heating  system,  that  it  may  be  brought 
on  to  the  line  in  from  fifteen  to  twenty  minutes.  The  total  capac- 
ity required  to  furnish  all  the  villages  and  cities  in  this  district 
is  about  450  kilowatts  while  the  reserve  stations  have  a  rated 
capacity  of  350  kilowatts,  and  may  be  able  to  continuously  fur- 
nish about  400  kilowatts. 

The  Commission  believes  that  it  is  the  duty  of  the  respondent, 
in  view  of  its  knowledge  of  the  condition  in  which  this  service 
is  at  present,  that  it  should  keep  its  reserve  stations  in  such  a 
condition  that  they  may  be  able  to  resume  service  in  case  of  an 
interruption  in  much  less  than  the  time  now  required.  The 
Commission  also  believes  that  it  will  be  a  hardship  to  require 
respondent  to  install  any  additional  capacity  in  the  stations  now 
existing,  in  view  of  the  fact  that  it  will  order  the  respondent  to 
provide  an  additional  source  of  energy.  The  Commission  desires 
to  recommend  to  the  respondent  that  it  shall  so  operate  these  sta- 
tions as  to  enable  them  to  carry  the  portion  of  the  load  which  is 
most  important,  leaving  out  of  serv'ice  only  that  class  of  consum- 
ers whose  demands  are  least  important. 

[2,  3]  Referring  to  the  ordinance  under  which  the  respond- 
ent company  is  operating  in  the  city  of  Aledo,  and  the  injunc- 
tion previously  issued,  the  Commission  has  little  to  say,  inas- 
much as  the  enforcement  of  either  one  of  these  documents  is 
entirely  without  its  jurisdiction,  and  a  matter  over  which  it  has 
no  control.  In  a  previous  proceeding  (Re  Illinois  Northern 
Utilities  Co.  6  Dl.  P.  U.  C.  749,  P.U.R1919D,  817),  these 
matters  were  discussed  as  having  been  presented  in  the  course 
of  that  proceeding,  as  an  argument  on  behalf  of  the  objectors  in 
that  case,  to  support  their  contention  that  the  Commission  had 
no  jurisdiction  over  the  rates  being  charged  by  the  Illinois 
Northern  Utilities  Company  in  the  city  of  Aledo.  The  Com- 
mission there  indicated  its  attitude  in  this  matter,  and  sees  no 
reason  to  depart  therefrom  in  the  present  proceeding. 

The  Commission  having  considered  all  of  the  evidence,  the 
representations  and  arguments  made,  and  being  fully  advised 
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in  the  premises,  finds  that  it  is  without  jurisdiction  to  set  aside 
the  ordinance  of  the  city  of  Aledo,  herein  referred  to,  and  that 
the  prayer  of  the  petitioner  in  that  respect  should  be  dismissed. 
The  Commission  further  finds  that  it  is  without  any  jurisdiction 
over  the  injunction  granted  by  the  circuit  court  of  Mercer  coun- 
ty, herein  referred  to,  and  that  the  matter  of  the  enforcement  of 
the  said  injunction  is  a  matter  for  judicial  review  by  the  said 
court,  and  that  the  prayer  of  the  petitioner  for  the  enforcement 
of  the  said  injunction  by  this  Commission  should  be  dismissed. 
The  Commission  further  finds  that  the  service  of  the  Illinois 
Xorthem  Utilities  Company  furnished  the  petitioners  herein 
for  electric  light  and  power  purposes,  is  unsatisfactory,  insuffi- 
cient, and  inadequate,  and  that  the  petitioners  herein  should  be 
required  to  immediately  take  steps  to  improve  the  service  fur- 
nished in  such  a  way  Aat  it  shall  be  in  accordance  with  the  rules, 
regulations,  and  general  orders  of  this  Commission  heretofore 
issued.  The  Commission  further  finds  that  the  presait  source 
of  power  supply  of  the  Illinois  Northern  Utilities  Company, 
from  which  it  receives  the  energy  distributed  by  it  in  its  District 
F,  is  inadequate,  insufficient,  and  unsatisfactory,  and  that  the 
Illinois  Northern  Utilities  Company  should  be  required,  as  here- 
inafter ordered,  to  secure  a  source  of  supply  which  shall  be  ade- 
quate to  its  needs.  The  Commission  further  finds  that  the  Illi- 
nois Northern  Utilities  Company  should  be  required  to  imme 
diately  make  such  repairs  as  are  necessary  to  place  its  reserve 
generating  stations,  located  in  Aledo  and  Keithsburg,  in  opera- 
ting condition  to  the  end  that  the  case  be  operated  continuously 
in  case  of  the  interruption  of  its  present  source  of  energy.  The 
Commission  further  finds  that  the  Illinois  Northern  Utilities 
Company  should  be  required  to  maintain  a  sufficient  force  to 
man  the  said  stations,  and  to  keep  the  boilers  of  the  said  com- 
pany in  the  said  stations  at  a  steam  pressure  of  not  less  than  60 
pounds  per  square  inch* 
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IlililNOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  GBEEISTIEW  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[No.  9563.] 

Service  —  Extenaion  —  Mutual  company  —  Certificate  of  convenience. 

Under  the  Illinois  Commission's  General  Order  No.  59,  covering 
the  construction,  ownership,  and  maintenance  of  electric  distribution 
circuits  in  rural  districts,  an  electric  company  is  not  required  to  obtain 
a  certificate  of  convenience  and  necessity  for  the  extension  of  service 
to  rural  lines  owned  and  maintained  by  a  mutual  association  for  opera- 
tion without  profit. 

(November  17,  1919.] 

Application  for  a  certificate  of  convenience  and  necessity  to 
operate  an  electric  line  in  and  near  Sweetwater;  dismissed. 

Shaw,  Commissipner :  On  September  13,  1919,  the  Greenview 
Electric  Light  and  Power  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Illi- 
nois, now  engaged  in  the  distribution  and  sale  of  electrical  energy 
in  the  village  of  Greenview,  filed  an  application  for  a  certificate 
of  convenience  and  necessity  to  authorize  it  (1)  to  operate  an 
electric  line  from  the  village  of  Greenview  through  the  unincor- 
porated village  of  Sweetwater  into  the  farming  community  east 
of  the  said  unincorporated  village  of  Sweetwater,  and  (2)  to  en- 
gage in  the  business  of  rendering  electric  service  in  the  said 
unincorporated  village  and  along  the  said  electric  line. 

A  hearing  in  this  matter  was  held  at  the  office  of  the  Commis- 
sion, in  Springfield,' on  October  2,  1919,  at  which  A.  H.  Cleve- 
land, treasurer  of  the  company,  appeared  in  behalf  of  the  peti- 
tioner. 

The  evidence  shows  that  the  petitioner  has  been  operating  an 
electric  utility  in  the  village  of  Greenview  for  the  past  thirteen 
years,  and  that  it  now  secures  its  current  for  distribution  from 
the  lines  of  the  utility  operating  in  the  city  of  Petersburg. 

The  evidence  further  sho^v15  that  about  four  years  ago,  four 
farmers  residing  between  the  village  of  Greenview  and  Sweet- 
water, an  unincorporated  village,  approximately  three  miles  east 
of  the  said  village  of  Greenview,  desired  to  secure  electric  service 
and  asked  the  company  to  construct  the  line  and  they  would 
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furnish  the  necessary  funds.  In  accordance  with  this  under- 
standing, the  line  was  constructed  between  the  above-named 
points.  All  repairs  required  are  paid  for  by  the  farmers  being 
served. 

During  the  spring  of  1919,  it  appears  that  seventeen  new 
rural  consumers  residing  east  of  Sweetwater  were  attached  to 
the  line  of  the  four  original  consumers  by  means  of  an  extension 
having  been  constructed  by  and  at  the  expense  of  the  new  con- 
sumers. Both  the  old  and  new  consumers  have  formed  an  organ- 
ization or  association  and  the  cost  of  the  original  line  has  been 
prorated  among  all  consumers.  Any  new  consumer  desiring 
service  can  secure  the  same  by  assiuning  his  portion  of  the  cost. 

Taking  into  consideration  the  circumstances  recited  above,  it 
appears  that  a  situation  of  this  character  has  been  covered  by  the 
second  requirement  of  the  Commission's  General  Order  59,  cov- 
ering the  ^^construction,  Ownership  and  Maintenance  of  Electric 
Distribution  Circuits  in  Rural  Districts,"  which  provides  as 
follows : 

^'If  the  prospective  rural  consumers  have  formed  a  corpora- 
tion, organization  or  association  of  a  mutual  character  for  the 
purpose  of  operating  without  profit,  any  electric  utility,  before 
connecting  its  circuits  with  the  circuits  of  such  a  corporation, 
organization  or  association,  must  make  certain  that  the  character 
of  construction  installed  will  meet  all  requirements  of  the  Com- 
mission's General  Order  30,  establishing  rules  for  overhead  elec- 
Wcal  construction." 

J^  therefore,  appears  that  the  only  duty  incumbent  upon  the 

utility  is  to  satisfy  itself  that  the  line  to  be  connected  to  its  line 

has  been  constructed  in  accordance  with  the  Commission's  Gen- 

^'•al  Order  30,  establishing  rules  for  overhead  electrical  construc- 
tion, 

■*■  he  Commission,  having  considered  all  the  evidence  and  being 

"'\T  advised  in  the  premises,  finds  that  under  General  Order  59, 

^^eritig  the  "Construction,  Ownership  and  Maintenance  of  Elec- 

^^^   tiistribution  Circuits  in  Rural  Districts,"  the  petitioner  is 

^    ^^uired  to  obtain  a  certificate  of  convenience  and  necessity 

p^Jr  ^liat  the  application  herein  should  be  dismissed* 
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ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

WILLAM  B.  BEAND 

V. 

COMMONWEALTH  EDISON  COMPANY. 
[No.  92ie.] 

IHacrimlnaUon  —  BatM  —  ElectrloUy  —  Differmit  service  —  Single 
meier. 

1.  A  method  of  billing  residence  electric  lighting  eenrice  and  oom- 
mercial  lighting  service  over  one  meter  on  the  basis  of  the  total  maxi- 
mum demand  calculated  separately  for  each  olass  of  service,  it  unjust. 

Bates  •»  Electrieity  *  Maximum  MUnoaU  hours  ^  Em^y  sockets. 

2.  Empty  sockets  should  not  be  rated  in  determining  maximum 
kilowatt  hours  under  a  schedule  requiring  such  determinatioii  from 
the  rated  capacity  in  watts  of  installation  connected. 

Rates  —  Electricity  —  Maximum,  demand  —  Determination. 

8.  An  electrical  company  which  reeervea  the  right  to  determine 
a  customer's  maximum  demand  only  by  the  installation  of  a  meter,  or 
by  the  inspection  of  the  premises,  cannot  change  the  base  of  a  con- 
sumer's bill  on  the  mere  report  of  its  lamp  department  to  its  meter 
department,  that  the  consumer  has  increased  the  watts  in  his  con- 
nected load. 

[December  2,  1919.] 

Complaint  as  to  charges  of  practices  regarding  electric  serv- 
ice at  complainant's  premises;  certain  practices  held  discrimi- 
natory. 

Shaw,  Commissioner:  On  June  18,  1919,  William  B.  Brand, 
filed  a  complaint  with  the  Commission  alleging  that  the  Com- 
monwealth Edison  Company,  a  public  utility  subject  to  the  juris- 
diction of  this  Commission,  bad  been  rendering  electric  service 
to  the  apartment  of  the  complainant  at  1526-1528  Rosemont 
avenue,  Chicago,  and  that  (1)  the  rates  and  charges  for  such 
service  from  May  28,  1918  to  June  7,  1919,  were  excessive, 
(2)  the  meter  reading  was  incorrect,  and  (3)  the  maximum 
hours  were  excessive. 

On  June  18,  1918,  a  copy  of  the  complaint  was  sent  to  the 
attorneys  for  the  respondent,  and  on  July  3,  1919,  said  attorneys 
filed  with  the  Commission  an  answer  to  this  complaint.  A  hear- 
ing thereon  was  held  in  the  offices  of  the  Commission  in  Chicago 

on  July  10,  1919,  at  which  William  R  Brand  appeared  in  bis 
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own  behalf  and  Isham,  Liiicoln,  and  Beale,  attorneys,  appeared 
in  bdudf  of  the  respondent. 

It  appears  that  the  complainant  herein  purchases  electricity 
irom  die  respondent  for  the  lighting  of  his  premises  at  1526- 
1528  Rosemont  avenue,  Chicago,  under  a  rate  known  as  respond- 
ent's ^^{ate  A/'  the  same  being  the  legal  rate  for  general  light- 
ing  service  on  file  with  the  CiHnmission*    This  rate  is  as  follows : 

BaU. 

10  cents  per  kilowatt  hour  for  electricity  used  equivalent  to, 
or  less  than  thirty  hours'  use  per  month  of  the  maximum  demand 
in  the  month. 

6  cents  per  kilowatt  hour  for  additional  electricity  used  equiva- 
lent to,  or  less  than  the  next  thirty  hours'  use  per  month  of  the 
maximum  demand. 

3  cents  per  kilowatt  hour  for  all  electricity  used  per  month  in 
excess  of  the  equivalent  of  sixty  hours'  use  of  the  maximum  de- 
mand. 

Prompt  Payment  Discount. 

1  cent  per  kilowatt  hour  from  the  portion  of  any  monthly  bill 
represented  by  charges  at  the  10  cent  rate,  or  at  the  10  and  6 
cent  rates,  provided  the  bill  be  paid  on  or  before  10  days  after 
its  date. 

The  rates  also  state,  among  other  things,  the  method  by  which 
the  maximum  demand  is  determined.  From  this  statement  it  is 
noted  that  the  maximum  demand  is  based  on  ^Hhe  rated  capacity^ 
in  watts,  of  installation  connected." 

[1]  The  complainant  contends  that  the  bills  rendered  by  the 
respondent  for  services  at  his  premises  have  been  in  error  due  to 
inaccurate  calculations  of  the  "number  of  kilowatt  hours  equiva- 
lent to  thirty  hours'  use  per  month  of  the  maximum  demand."  It 
appears  that  the  complainant  resides  in  one  of  the  apartments 
at  the  location  in  question,  the  maximum  demand  of  which  is 
calculated  on  the  basis  of  residence  lighting.  It  further  appears 
that  the  complainant  has  also  contracted  for  lighting  service  in 
the  boiler  room  and  halls  of  the  building,  the  maximum  d^^maud 
for  which  is  calculated  on  the  basis  of  commercial  lighting,  all 
as  set  forth  in  the  respondent's  Rate  A,  on  file  with  the  Commis- 
sion.   The  two  maximum  demands,  so  calculated,  are  added  to- 
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gether  and  the  sum  then  used  as  the  maximum  demand  for  the 
combined  service.  Only  one  meter  being  used  for  measuring 
electricity  consumed  by  the  two  classes  of  service,  the  bills  for 
both  services  are  calculated  from  the  registration  of  this  meter 
on  the  basis  of  a  total  maximum  demand,  as  calculated  above. 
The  Commission  believes  that  such  a  method  of  billing  two 
classes  of  sen-ice  over  one  meter  is  unjust,  inasmuch  as  to  do  so 
assumes  that  the  ratio  of  the  use  of  energy  by  the  twx>  classes  of 
service  is  in  direct  proportion  to  the  ratio  of  the  demands  as 
calculated  for  the  two  classes  of  service.  The  only  reason  for 
the  different  basis  of  calculating  the  demand  of  these  two  classes 
of  service  is  because  the  company  recognizes  that  the  use  made  of 
the  two  classes  of  service  is  not  in  the  same  ratio  with  respect  to 
their  maximum  demands.  By  assuming  that  this  ratio  is  the 
same  in  billing  for  two  classes  over  the  same  meter,  the  company 
has  destroyed  its  only  valid  reason  for  the  difference  in  the 
classes  of  service. 

[2,  3]  The  only  item  of  controversy  in  this  case  is  the  method 
of  calculating  the  maximum  demand.  From  the  evidence  it  aj>- 
pears  that  up  to  May  28,  1918,  the  number  of  kilowatt  hours 
equivalent  to  thirty  hours'  use  per  month  of  the  maximum  de- 
mand was  14;  from  May  28,  1918,  up  to  and  including  Decem- 
ber 10,  1918,  it  was  16;  and  from  December  10,  1918,  up  to  the 
present  time  it  was  22. 

It  appears  in  the  rate  on  file  with  the  Commission  that  the 
respcmdent  retains  the  option  of  installing  a  maximum  demand 
indicator  for  the  purpose  of  determining  the  consumer's  maxi- 
mum demand,  instead  of  figuring  such  demand  from  the  connect- 
ed load.  It  further  appears  that  one  of  the  provisions  in  the 
terms  and  conditions  of  service  to  be  incorporated  in  all  applica- 
tions and  contracts,  on  file  with  the  Commission,  states  that  the 
properly  authorized  agents  of  the  company  shall,  at  all  reason- 
able hours,  have  free  access  to  the  premises  for  the  purpose  of, 
among  other  things,  inspecting  the  customer's  installation,  and 
of  examining  the  company's  lamps.  From  the  above  it  would 
appear  that  the  respondent  has  reserved  the  right  to  determine 
the  ccmaplainant's  maximima  demand  either  by  installing  a  max- 
imum demand  indicator,  or  by  an  inspection  of  the  premises 
and,  as  there  is  no  other  stipulation  on  file  with  the  Commission 
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as  to  the  method  of  determining  said  demand,  that  the  respond- 
ent intended  to  determine  said  demand  in  no  other  way. 

The  evidence  shows  that  the  respondent  inspected  the  com- 
plainant's installation  some  time  prior  to  May  28,  1918;  that 
the  wattage  of  the  lamps  connected  at  the  time  of  the  inspection, 
not  allowing  anything  for  empty  sockets,  was  such  that  the  num- 
ber of  kilowatt  hours  equivalent  to  thirty  hours'  use  per  month 
of  the  maximum  demand,  figured  in  accordance  with  the  table 
stated  in  the  rate,  was  14  kilowatt  hours ;  and  that  prior  to  May 
28,  1918,  the  complainant  was  billed  for  electricity  consumed 
on  that  basis.  The  evidence  further  shows  that  no  maximum  de- 
mand indicator  has  ever  been  placed  on  the  complainant's  prem- 
ises, and  that  between  October  28  and  December  10,  1918,  the 
respondent  again  made  an  inspection  of  the  complainant's  in- 
stallation, at  which  time  the  wattage  connected  was  530  in  the 
apartment  and  180  in  the  boiler  room  and  in  the  halls,  which 
results  in  a  total  of  16  kilowatt  hours  as  the  equivalent  of  thirty 
hours'  use  per  month  of  the  maximuiii  demand  according  to  the 
table  included  in  the  rate.  At  this  inspection,  however,  it  was 
noted  that  there  were  four  empty  sockets,  and  one  empty  base- 
board outlet  in  the  apartment,  and  two  empty  sockets  in  the  halls. 
The  respondent,  the  record  shows,  rated  these  empty  sockets,  but 
not  the  empty  baseboard  outlet,  at  fifty  watts  each  arriving  at  a 
value  of  22  kilowatt  hours  instead  of  the  value  of  16  mentioned 
above. 

An  investigation  of  the  legal  rates  on  file  with  the  Commis- 
sion fails  to  disclose  any  wattage  value  to  be  placed  on  empty 
sockets,  while  it  does  disclose  the  statement  that  the  maximum 
kilowatt  hours  is  to  be  determined  from  the  rated  capacity,  in 
watts,  of  installation  connected. 

The  two  inspections,  above  noted,  were  the  only  ones  men- 
tioned in  the  record.  It  appears,  however,  that  subsequent  to 
May  28,  1918,  the  respondent's  lamp  exchange  department  re- 
ported to  its  meter  department  that  the  complainant  has  ex- 
changed four  30  watt  lamps  for  four  60  watt  lamps,  and,  on 
receipt  of  this  information,  the  respondent's  records  were 
changed  to  show  an  increase  of  120  watts  in  the  complainant's 
connected  load,  and  the  complainant's  bills  computed  in  accord- 
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anoe  with  this  increase.  No  inspection  was  made  in  order  to 
find  out  if  the  petitioner's  connected  load  had  been  increased 
120  watts,  and  it  does  not  appear,  in  view  of  the  reservations 
made  in  the  respondent's  rates,  that  the  respondent  would  be  jus- 
tified in  changing  the  base  on  which  bills  are  made  purely  on  in- 
formation obtained  from  its  lamp  exchange  department.  It 
would  appear,  therefore,  that  the  respondent  is  not  justified  in 
assigning  a  wattage  value  to  empty  sockets,  for  the  purpose  of 
calculating  the  rated  capacity,  in  watts,  of  installation  connected. 
It  would  also  appear  that  respondent  should  not  have  changed 
the  base  of  the  complainant's  bill,  unless  or  until  it  had  dis- 
covered a  change  in  the  connected  load  by  means  of  an  inspection 
of  the  complainant^s  installation. 

The  coijaplainant  sets  forth  that  the  meter  reading  is  incorrect. 
It  is  not  stated  whether  the  accuracy  of  ike  meter  is  in  questicm 
or  whether  the  meter  has  been  inaccurately  read.  The  respond- 
ent testified  that  on  December  31,  1918,  an  inspection  was  made 
as  the  result  of  a  complaint  filed  by  the  complainant  to  the  effect 
his  meter  was  registering  when  no  lights  were  turned  on.  The 
report  of  this  inspection  states  that  the  meter  was  found  to  be 
registering  at  the  rate  of  8  watts  per  hour  due  to  a  bell  trans- 
former which  was  connected  in  the  circuit.  While  some  bell 
transformers  do  and  some  do  not  cause  a  meter  to  register  when 
bells  are  not  being  run,  it  does  not  appear  that  the  complaint  in 
this  regard  need  be  given  further  consideration. 

The  Commission,  having  considered  the  evidence,  the  repre- 
sentations and  arguments  made,  and  being  fully  advised  in  the 
premises,  finds  that  the  practice  of  the  Commonwealth  Edison 
Company  of  billing  two  classes  of  service  from  the  readings  of 
one  meter  is  unjust  and  discriminatory.  The  Commission  fur- 
ther finds  that  the  practices  of  the  Commonwealth  Edison  Com- 
pany in  assigning  a  wattage  value  to  empty  sockets  in  computing 
consumer's  connected  load  and  in  chauging  the  consumer's  con- 
nected load  whenever  a  consumer  exchanges  lamps  of  small  watt- 
age for  those  of  a  larger  size,  are  not  in  accordance  with  its  legal 
rates  as  filed  with  this  Commission.  The  Commission  further 
finds  that  the  bills  for  electric  service  rendered  to  William  R. 
Brand  at  1526-28  Rosemont  avenue,  Chicago,  Illinois,  from 
May  28, 1918,  should  be  recomputed  in  accordance  with  the  legal 
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rateB  of  the  oonpany  on  file  with  this  Commiaeion  govemiiig  the 
famishing  of  snch  service.  The  Commission  further  finds  that 
the  complaint  herein  regarding  the  inaccuracy  of  the  meter  read- 
ing is  without  merit  and  should  be  dismissed. 


NEBRASKA  STATE  RAIIiWAY  COMMISSIOlf. 

BE  HOOPER  TELEPHONE  COMPANY. 

[Application  No.  3765.] 

VaUiation  —  Original  cost  —  Stockholders  —  Deduction  of  reboH* 

1.  In  ascertaining  the  original  cost  of  a  telephone  plant,  the 
Nebraska  Commission  took  the. actual  cash  paid  in  by  stoekholdert, 
added  thereto  the  amount  of  unpaid  dividends  with  interest  from  the 
date  such  diridends  were  due,  and  subtracted  the  rebate  to  stockholders 
from  the  charges  made  to .  nonstockholders  in  the  early  history  of  the 
utility,  with  interest  from  the  date  of  such  rebate. 

Valuation  —  Items  —  Vncontpensaled  services, 

2.  In  arriving  at  the  amount  due  to  stockholders  because  of  unpaid 
dividends,  the  Nebraska  Commission  allowed  10  per  cent  for  the  early 
years  of  the  utility,  not  only  for  the  purpose  of  paying  a  fair  return 
upon  the  money  invested,  but  also  to  compensate  the  directors  and 
stockholders  for  services  rendered  for  which  they  were  not  paid. 

Hetum  —  Surplus  —  Present  rvalue  —  Stockliolders*  sacrifice, 

3.  The  Nebraska  Commission  set  aside  the  difference  between  the 
present  value  of  the  property  and  the  actual  sacrifice  made  by  the 
stockholders  as  a  surplus  not  to  be  capitalized  or  used  as  a  basis  for 
a  return,  but  only  for  the  protection  of  the  stockholders  and  of  the 
properties  themselves. 

Return  —  Operating  expenses  —  EoUensions  and  bettem%ents. 

4.  Extensions  and  betterments  are  not  to  be  paid  for  out  of  rates, 
but  out  of  the  proceeds  of  the  sale  of  stock  or  other  liabilities  the 
rate  paying  public  to  pay  rates  sufficient  to  pay  fair  profits  on  the 
investment. 

Return  —  Dividends  —  Investment  in  new  property. 

5.  The  N^raska  Commission  does  not  look  with  favor  upon  with- 
holding dividends  from  the  stockholders  and  investing  the  same  in 
more  property,  since  this  practice  tends  to  discourage  investment  by 
the  public  in  the  securities  of  utilities. 

Return  —  Dividends. 

6.  In  increasing  the  rates  of  a  telephone  company,  the  Nebraska 
Commission  ordered  the  utility  to  pay  annually  a  dividend  at  the  rate 
of  7  per  cent. 
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Security  issues  *  Otmiership  of  stode  *  Local  comm^uniUee. 

Statement  that  Nebraska  Commission  believes  that  the  pec^le  of 
local  oommtmitiee  should  own  the  stock  in  their  own  local  public 
utiUtiet,  p.  232. 

[December  81,  1919.] 

Application  for  increase  in  telephone  rates;  granted. 

Hall,  Commissioner:  The  Hooper  Telephone  company  was 
organized  in  February,  1901,  and  during  that  year  a  telephone 
system  was  installed  within  the  town  of  Hooper  consisting  of 
58  phones  and  a  small  switchboard.  Stock  was  sold  to  the 
amount  of  $1,250.  During  succeeding  years  stock  was  sold  as 
follows: 

1902    $2,225.00 

1903    2,782.60 

1904    6,226.00 

1905    '. 3,737.60 

1906    2,242.50 

1007    1,152.60 

1908    2,260.60 

1909    962.00 

1910    150.00 

p 

$21,737.60 

Total  stock  sales  for  cash   $22,987.60 

This  is  all  that  has  been  put  into  the  plant  from  stock  sales. 
No  dividends  were  paid  until  1913  when  one  at  6  per  cent  was 
declared,  another  in  1914  at  6  per  cent,  and  a  third  in  1917  at 
3  per  cent,  making  a  total  of  15  per  cent,  amounting  to  $3,- 
448.00.  All  earnings  above  this  amount  has  been  spent  in 
operation,  maintenance,  and  extensions. 

The  company  operated  practically  as  a  mutual  for  approxi- 
mately three  years  and  had  few  rented  phones.  That  is,  the 
stockholders  were  phone  users.  The  company  diarged  50  cents 
for  residence  and  75  cents  for  business  phones,  per  month.  Dur- 
ing this  period  it  became  evident  that  the  company  could  not 
continue  to  restrict  its  service  to  stockholders  and  at  the  end  of 
the  period  phones  were  rented  and  a  charge  was  made  to  renters 
who  were  nonstockholders  of  $1.25  for  rural,  $1.00  for  tovm  resi- 
dence, and  $1.50  for  business,  while  the  stockholders  continued 
to  pay  50  cents  for  residence  and  75  cents  for  business  phones. 
This  schedule  of  rates  continued  down  to  January,  1910,  when, 
by  order  of  the  CommiBsion,  the  company  discontinued  this  dia- 
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eriinination  and  charged  all  phone  users  the  same  ritte  for  similar 
elass  of  service.  The  company  then  charged  all  farm  subscribers 
$1.25,  town  residence  subscribers  $1.00,  and  business  subscribe 
ers  $1.50.  These  rates  have  continued  as  the  base  rates  until 
the  present  time,  but  as  the  oompanj's  busineea  devdoped  and 
demand  for  special  classes  of  service  increased,  a  more  detailed' 
classification  bad  to  be  made.  To  illustrate:  Town  residence 
party  line  wall  phones  were  $1.  A  demand  devdoped  for  "party 
line  desk,"  "party  line  wall,"  "individual  line  wall,"  and  "in- 
dividual line  desk,"  so  it  was  necessary  to  make  an  extra  charge 
for  the  particular,  or  higher  class  of  service,  which  gradually 
developed  into  the  following  schedule  of  rates,  which  are  now  in 
effect,  to  which,  however,  has  been  added  the  gross  rate  of  26 
cents  peir  month,  upon  which  there  is  a  discount  of  that  amount 
provided  the  rent  is  paid  within  a  specified  time.  The  following 
tabulation  also  shows  the  number  of  phones  now  operated  by 
classes  and  the  total  annual  revenue: 

TabU  No.  I. 

Grots 
rate. 


Rural  wall  

Rural  defik , 

Business  wall  

Business  desk , 

Business  party  desk 

Business  party  wall   

Residence  individual  desk   

Residence  individual  wall 

Residence  party  wall 

Residence  party  desk 

Rural  single  line  wall  and  mileage 


Total 


Net 

No.  of 

Annual  net 

rate. 

I^ones. 

revenue. 

$1.25 

475 

17,125.00 

IM 

2 

36.00 

1J5 

16 

836.00 

2.00 

22 

528.00 

1.76 

21 

441.00 

1.50 

24 

432.00 

1.50 

5 

90.00 

1.25 

56 

870.00 

1.00 

141 

1,692.00 

1.25 

8 

45.00 

2.06 

1 

24.60 

626 

$11,619.60 

$1.50 
1.75 
2.00 
2.25 
2.00 
1.75> 
1.75 
1.60 
1.25 
1.50 
2.25 


The  Commission  held  hearings  on  January  28,  February  25, 
and  August  8,  1919,  in  this  matter,  and  since  the  last  hearing 
has  continued  to  make  studies  of  the  operating  revenues  and  ex- 
penses for  the  entire  year  1919.  We  find  that  the  net  toll  revenue 

for  the  year  is  approximately $  1,438.67 

and  rentals  on  buildings  and  miscellaneous  earnings  . .       668.22 


making  a  total  from  these  sources  of $  2,106.89 

The  amount  as  shown  above  earned  from  phone  rentals  11,619.60 


making  a  total  earning  for  the  year  of 
P.U.R.1920B. 
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The  oompaay  aaks  for  an  increase  ott  all  phone  rentals  of  76 
qents  per  month,  which  applied  to  tibe  phones  in  service^  as  shown 
above,  amounts  to  a  total  increase  of  $6,652,  or  approximately 
49  per  cent. 

.  It  is  not  particularly  difficult  to  ascertain  the  total  operating 
Yevenues  of  any  company  when  its  books  are  kept  in  the  ordinary 
manner^  but  in  reaching  conclusions  as  to  how  the  disbursements 
were  made  in  the  past,  we  are  confronted  with  problems  very 
complex. 

[1]  The  applicant  company  entered  into  the  public  service 
in  1901.  It  made  an  investment  of  $1,250  during  that  year, 
and  installed  58  phones  and  a  small  switchboard  in  the  town  of 
Hooper.  It  charged  its  members  50  and  76  cents  for  service. 
The  property  was  new  and  it  was  not  necessary  to  spend  much 
moMy  in  maintaining  it,  but  the  life  of  the  properly  was  run- 
ning towards  its  close  just  the  same.  The  second  year  the  com- 
pany increased  its  capital  stock  at  par  $2,226,  the  third  year 
$2,782.50,  and  so  on  down  to  1910,  as  shown  above,  when  a  total 
of  cash  for  stock  had  been  paid  in  of  $22,987.60.  The  stock- 
holders did  not  pay  themselves  any  dividends,  but  they  paid  for 
their  phone  service  50  and  75  cents  per  month,  while  the  non- 
stockholders paid  $1,  $1.25,  and  $1.50  per  month,  depending 
upon  the  class  of  service,  received.  The  following  tabulation 
ahows  the  results  of  such  a  system  of  rate  rebating: 


Table  No.  II. 

No.  of 
phones. 

Rebate 
per 
year. 

Rebate. 

Total 
Rebate. 

1904,  BuBinofls  stockholder 

35 

$9.00 

f315.00 

Residenoe  stockholder  .... 

39 

6.00 

234.00 

Rural  stockholder 

116 

9.00 

1,044.00 

$1,698.00 

1905,  Business  stockholder 

37 

9.00 

883.00 

Residence  stockholder  .... 

45 

6.00 

270.00 

Rural  stockholder 

163 

9.00 

1,467.00 

2,070.06 

1906,  Business  stockholder  . . . . . 

38 

9.00 

342.00 

Residence  stockholder  .... 

44 

6.00 

264.00 

Rural  stockholder 

195 

9.00 

1,755.00 

2,361,00 

1907,  Business  stockholder 

41 

9.00 

369.00 

Residence  stockholder  .... 

46 

6.00 

270.09 

Rural  stockholder   

211 

9.00 

1,899.00 

2,538.00 

1908,  Business  stockholder 

40 

9.00 

360.00 

Residence  stockholder  .... 

44 

6.00 

264.00 

Rural  stockholder 

238 

9.00 

2,142.00 

2,766.00 

1909,  Business  stockholder 

39 

9.00 

851.00 

Residence  stockholder  .... 

45 

6.00 

270.00 

Rural  stockholder  

242 

9.00 

2,178.00 

2,799.00 

Total  r^>ate  to  stockholders 

$14,127.00 
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This  8h6w8  a  total  rebate  to  the  atookholders  for  the  years 
1904  to  1909,  inchisive^  but  no  cash  dividends  having  been  paid 
OB  the  stock,  which  was  outstanding  jat  the  end  of  the  years  1904 
to  1909,  inclusive.  Beginning  witii  1904,  and  allowing  10  per 
cent  for  dividends  on  the  $12,482.50,  we  have  $1,248.25  for 
dividends.  By  table  No.  II  the  rebate  amounted  to  $1,593.00, 
resulting  in  a  rebate  above  10  per  cent  on  the  stock  for  the  year 
of  $344.75.  The  following  tabulation  will  show  the  result  of 
the  system  down  to  the  end  of  1909  when,  by  order  of  the  Com- 
mission, all  subscribers  for  similar  classes  of  service  were  charged 
alike: 

Table  No.  III. 


1904 
1905 
1906 
1907 
1908 
1909 


Stock. 


$12,482.50 
16,220.00 
18,462.50 
19,615.00 
21,887.60 
22,837.50 


Dividends 
at  10% 


11,248.25 
1,622.00 
1,846.25 
1,961.50 
2,188.75 
2,283.75 


Rebate. 


$1,593.00 
2,070.00 
2,361.00 
2,538.00 
2,766.00 
2,799.00 


Excess  of 
10% 


$344.75 
448.00 
514.75 
576..'>0 
577.26 
516.25 


Total  excess  above  10  per  cent  return  rebated $2,976.^d 

Interest  on  the  excess  at  10  per  cent  to  December  31,  1918  3,711.51^ 

Total  excess  above  10  per  cent   $6,688.00 

As  shown  above,  the  amount  of  stock  outstanding  at  the  end 
of  1909,  which  was  fully  paid  up,  was  $22,837.50.  During 
1910,  $150  was  paid  in  on  new  stock,  making  total  stock  $22,- 
987.50.  This  amount  of  stock  has  remained  constant  to  the 
present  time.  As  stated  above,  from  January,  1910,  all  sub- 
scribers having  similar  classes  of  service  were  charged  the  same 
rate,  but  the  plant  was  of  light  construction  and  during  the  first 
nine-year  period  very  little  was  sspent  upon  it  for  \^vo  reasons, 
first,  the  plant  ^as  new  and  required  but  little  to  be  spent  on  it 
as  maintenance;  and  second,  the  rates  were  not  sufficient  to  set 
aside  a  depreciation  reserve  fund.  What  little  there  was  was 
invested  in  extensions  and  is  shown  in  a  surplus  account  amount- 
ing to  $3,833.76.  It  therefore  became  necessary  to  begin  an 
extensive  reconstruction  program.  When  the  reconstruction  was 
determined  upon,  it  was  also  decided  to  reconstruct  with  stand- 
ard materials,  which  made  a  much  more  expensive  plant  than  the 
original  and  which,  in  the  opinion  of  the  Commission,  was  the 
wise  thing  to  do.     This  reconstruction  has  been  done  entirely 
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out  of  the  rates.  Of  course  money  was  borrowed  from  time  to 
time,  but  was  in  turn  paid  off  out  of  the  operating  revenues,  the 
result  of  which  was  that  no  dividends  could  be  paid  to  the  stock- 
holders, with  the  following  exceptions : 

1913,  dividends  at  6  per  cent $1,371).26 

1914,  dividends  at  6  per  cent 1,370.25 

1917,  dividends  at  3  per  cent ; 689.62 


Total  cash  dividends  for  the  entire  period   »  $3,448.12 

Now  starting  with  1910  and  allowing  8  per  cent  for  dividends, 
we  have  the  following : 


Tabh  No.  lY. 


Stock. 

Dividends 
unpaid  at 

8% 

Interest  at 
8%  to  Janu- 
ary 1,  1919. 

1910 

$22,987.50 
22,987.50 
22,987.50 
22,987.60 
22,987.50 
22,987.50 
22,987.50 
22,987.50 
22,987.50 

$1,839.00 
1,839.00 
1,839.00 
459.75 
459.75 
1,839.00 
1,839.00 
1,149.87 
1,839.00 

$1,176.96 
1,029.84 

882.72 

1911   

1912 

1913 

183.90 

1914 

147  12 

1915 

441.36 

1016 

294.24 

1917 

91.25 

1918 

• 

Total 

$13,102.87 

$4,248.09 

Amount  forwarded 
Amount  forwarded 


$13,102.87 
4.248.0i» 


Amounting  to  a  total  due  the  stockholders  for  the  period  3910 

to  1918,  inclusive,  at  8  per  cent $17,350.96 

For  the  first  period  ending  January  1,  1910,  the  company  had  re- 
ceived in  rebates  above  10  per  cent  return 6,038.00 


This  deducted  from  that  which  is  due  the  stockholders  for  the 

last  period  we  have  a  balance  due  the  stockholders  of 10,602.96 

This  plus  the  outstanding  stock, 22.987.50 


makes  a  total  credit  to  the  stockholders  of $33,650.46 

[2]  In  arriving  at  this  amount  due  the  stockholders  we  are 
using  10  per  cent  for  the  first  period  and  8  per  cent  for  the  sec- 
ond, not  only  for  the  purpose  of  paying  a  fair  return  upon  the 
money  invested,  but  to  also  compensate  the  directors  and  stock- 
holders for  services  rendered  during  those  periods  for  which  they 
were  not  paid,  and  these  percentages  are  not  to  be  taken  as  a 
precedent  in  other  cases.  The  Commission  undertakes  to  make 
due  allowance  for  services  rendered  based  upon  the  history  of 
the  company  as  nearly  as  it  can  be  ascertained, 
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In  checking  the  expenditures  of  the  operating  revenues  of 
the  past,  prior  to  a  proper  method  of  bookkeeping,  it  is  impos- 
sible to  determine  how  much  was  spent  for  operation,  how  much 
for  maintenance  and  replacements,  and  how  much  actually  went 
into  new  properties.  The  annual  reports  showing  the  amount 
of  money  collected  and  the  expenditures  by  it  indicate  that  be- 
tween $50,000  and  $60,000  has  gone  into  the  plant  for  new  con- 
struction from  all  sources,  including  proceeds  from  the  sales  of 
stock. 

The  engineers  of  the  Commission  have  made  inventories  and 
depreciation  studies  of  the  properties,  and  have  made  a  return 
to  the  Commission  on  the  original  cost  basis  of  $72,992.02  and 
a  depreciated  value  of  $47,495.77,  which  shows  the  plant  to  be 
in  a  condition  per  cent  of  sixty-five.  As  shown  hereinbefore,  the 
Commission  has  found  that  the  total  sacrifice  by  the  stockhold- 
ei-s  is  $33,650.46,  making  a  difference  between  this  figure  and 
the  present  value  of  the  property,  as  shown  by  the  engineers,  of 
$13,845.31.  The  engineers'  return,  however,  includes  not  only 
the  property  put  in  place  as  the  result  of  capital  contribution, 
but  also  includes  material  and  labor  donated  by  subscribers,  both 
stockholders  and  nonstockholders,  during  the  early  years  of  the 
company's  existence.  It  also  includes  a  considerable  amount 
for  engineering  expenses,  cost  of  organization,  superintendence, 
interest  during  construction,  etc.,  which  were  not  pro|jably  paid 
for  in  full  by  the  company,  but  were  largely  provided  without 
compensation. 

[3]  Eegai-dless  as  to  what  the  figure  of  $13,845.31  actually 
stands  for,  whether  tangible  or  intangible  properties,  the  Com- 
mission is  of  the  opinion  that  after  a  company  has  operated  for 
a  period  of  seventeen  years  a  reasonable  surplus  should  have  been 
provided  for,  not  only  for  the  protection  of  the  stockholders,  but 
for  the  protection  of  the  properties  themselves,  and  the  Com- 
mission is  of  the  opinion  that  whatever  may  be  actually  repre- 
sented by  this  figure,  it  should  stand  as  a  surplus  not  to  be  cap- 
italized or  used  as  a  basis  for  a  return  in  profits  to  the  stockhold- 
ers. The  Commission  will  therefore  take  the  $33,650.46  as  a 
basis,  to  wliieh  shall  be  added  the  proceeds  of  the  sale  of  an  addi- 
tional security  of  $3,349.54.  This  will  bring  the  total  fair  value 
for  capitalization  and  return  to  the  company  up  to  $37,000,  We 
r.U.R.1920B. 
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therefore  find  that  the  $37,000  is  a  fair  value  of  the  property 
to  be  used  for  capitalization  purposes  and  the  basis  for  a  return. 
The  Commission  is  also  of  the  opinion  that  the  company  should 
be  allowed  a  stock  dividend  of  $10,662.96,  subject  to  conditions 
of  the  order  herein.  We  then  have  the  following  as  capital  lia- 
bility: 

Present  stock  $22,987.50 

stock  dividend  10,662.9t> 

Additional  stock  for  cash   3,849.54 

Total  stock $37,000.00 

This  means  that  $14,012.50  of  stock  at  par  must  be  sold  for 
cash,  $3,349.54  to  be  used  in  building  up  the  plant,  and  $10,- 
662.96  to  be  distributed  to  the  stockholders  for  dividends  fore- 
gone in  the  past  It  must  be  remembered  that  the  present  stock- 
holders have  the  first  option  on  the  stook  to  be  issued.  If  they 
do  not  care  to  take  it,  it  must  then  be  offered  to  the  general  pub- 
lic. In  the  opinion  of  the  C!ommi8sion  this  stock  v^ill  alvrays  be 
worth  par  on  the  basis  of  a  7  per  oent  return.  The  Commission 
is  also  of  the  opinion  that  it  is  better  for  the  people  of  local  com- 
munities to  own  the  stock  in  their  own  local  public  utilities. 

After  a  careful  and  painstaking  study  and  analysis  of  the  o)> 
crating  expense  for  1919  and  comparing  it  with  the  immediate 
preceding  year,  we  find  operating  expenses  to  be  . . .  .$  4,989.40 

taxes 277.27 

maintenance  and  depreciation  10  per  cent  on  $68,000  6,800.0(> 
dividends  on  $37,000  at  7  per  cent 2,590.00 

Total  disbursements    $14,656.67 

As  shown  above  the  total  earning  for  the  year  is  ap- 
proximately       18,726.4^ 

leaving  a  deficit  of $      930.18 

From  the  foregoing,  it  is  apparent  that  there  must  be  a  rise 
in  rates  if  the  facilities  are  to  be  operated,  built  up  and  main- 
tained to  a  standard  that  the  service  will  be  adequate.  We  will 
now  recast  the  present  schedule  and  for  that  purpose  will  repro- 
duce the  present  schedule^  which  will  be  found  supra  table  No.  I: 
P.U.R.1920B. 
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Table  No,  V. 


Rural  wall  

Rural  desk  

Buaineaa  wall 

Business  desk 

Business  party  desk   

Business  part^  wall    

Keeidence  individual  desk   . 
Residence  individual  wall  . . 

Residence  party  wall 

Residence  party  desk 

Rural  wall  and  mileage  ... 

Total  under  new  rate 

Present  toll  

Rentals   and  miscellaneous 


earnings 


Total  earnings  under  new  rate 
Total  expense  as  shown  above 


Surplus 


Present 
net 
rate. 


Increased  to 


Net.  I  Gross. 


91.25 
1.50 
1.75 
2.00 
1.75 
1.50 
1..50 
1.25 
1.00 
1.25 
2.05 


$1.40 
1.90' 
2.00 
2.25, 
2.00' 
1.751 
1.70' 
1.45 
1.25 
1.45 
2.25 


Total  net 
per  year. 


$1.65 
1.95 
2.25 
2.50. 
2.25 
2.00 
1.95 
1.70 
1.50i 
1.70 
2.60 


$7,980.00 

40.80 

384.00 

504.00 

504.00 

417.60 

102.00 

1,009.20 

2,115.00 

52.20 

27.00 


$13^25.80 

1,438.67 

668.22 


$15,332.69 
14,656.67 


$676.02 


[4]  It  will  be  noted  that  this  gives  the  company  a  total  rise 
of  $1,606.20.  In  asking  for  a  total  increase  of  $6,652,  the  com- 
pany seems  to  be  laboring  under  the  impression  that  the  rates 
are  to  build  the  plant  and  pay  returns  too.  Not  so.  Extensions 
and  betterments  must  be  provided  for  out  of  the  proceeds  of  the 
sale  of  stock  or  other  liabilities,  and  of  course  the  rate  paying 
public  must  pay  rates  sufficient  to  pay  fair  profits. 

[5]  Nor  does  the  Commission  look  with  favor  upon  the  with- 
holding of  dividends  from  the  stockholders  and  investing  the 
same  in  i^^ore  prc^erties.  Many  of  the  small  stockholders  do  not 
understand  that  just  in  proportion  as  this  is  done  they  are  en- 
titled to  a  stock  dividend. 

We  are  of  the  opinion  from  a  study  of  the  stock  transferred 
that  many  stockholders  who  have  sold  their  stock  would  not  have 
done  so  for  the  price  they  received  had  they  known  that  later, 
in  the  year  1920,  $10,662.96,  would  be  paid  out  in  cash  for  past 
dividends  that  had  been  invested  in  the  properties.  We  do  not 
charge  wrong  motives  in  this  particular  instance,  but  we  do  say 
that  in  principle  it  is  wrong  from  an  economic  standpoint.  There 
is  a  general  feeling  throughout  the  United  States  that  public 
utilities  securities  are  iar  below  par  and  that  investors  are  lack- 
ing in  such  securities  except  at  high  rates  of  discount  and  prom- 
ise of  large  returns, 
P.U.R.1920B. 
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This  applicant  has  said  that  no  one  wants  its  securities.  Cer- 
tainly not  when  only  three  dividends  have  been  paid  in  cash  in 
seventeen  years. 

[6J  The  Commission  is  therefore  of  the  opinion  and  so  finds 
that  the  applicant  shall  pay  annually  a  dividend  at  the  rate  of 
7  per  cent.  The  first  of  such  dividends  shall  be  paid  as  of  this 
date,  December  31,  1919.  This  can  be  taken  care  of  at  the  time 
of  its  stock  readjustment.  It  will  be  for  the  year  1919.  This 
will  result  in  a  small  deficit  which  will  be  taken  care  of  out  of 
the  surplus  which  is  provided  for. 


NEW  JBRSET  SUPKEBfB  OOURT. 

EDISON  STOBAGE  BATTERY  COMPANY 

V. 

BOARD  OP  PITBLIC  UTILITY  COMMISSIONERS  rt  al. 

(108  Atl.  247.) 

Appeal  and  review  —  Certiorari  — >  Rate  order. 

1.  Where  a  public  utility  company  increases  Its  rates  to  take  effect 
on  a  fixed  date,  and  the  Board  of  Public  Utility  Commissioners,  on 
hearing,  modifies  the  rates  without  suspending  them  by  any  order,  an 
order  affirming  the  modified  rates  to  take  effect  at  the  date  fixed  by  the 
company  will  not  be  set  aside  on  certiorari. 

Constit^Uional  law  —  Impairment  of  contract  —  PuhUc  welfare, 

2.  Private  contracts  as  to  rates  to  be  charged  for  furnishing  elec- 
tric power  must  yield  to  the  public  welfare,  and  the  state  may  fix  a 
just  and  reasonable  rate  without  regard  to  that  reserved  in  the  oou- 
tract. 

[November  Z,  1919.] 

Headnotes  by  the  Couinr. 

Writ  of  error  by  the  Edison  Storage  Battery  Company,  Cru- 
cible Steel  Company  of  America,  Snead  &  Company  Iron  Works, 
Independent  Lamp  &  Wire  Company,  and  Bound-Brook  Oil-Less 
Bearing  Company,  to  review  orders  of  the  Board  of  PubUc  Util- 
ity Commissioners  and  others;  dismissed. 

Appearances:  McCai-ter  &  English,  of  Newark,  for  Edison 
Storage  Battery  Company;  Treacy  &  Millon,  of  Jersey  City,  for 
Crucible  Steel  Company  of  America;  Clarence  E.  Case,  of  Som- 
erville,  for  Snead  &  Company  Iron  Works*  Bound-Brook  Oil-Less 
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Bearing  Company,  and  Independent  Lamp  &  Wire  Company; 
L.  Edward  Herrman,  of  Jarsey  City,  for  Board  of  Utility  Com- 
missioners; Frank  Bergen,  of  Newark,  for  Public  Service  Elec- 
tric Company. 

Bergen,  J. :  In  each  of  the  five  cases  above  set  out,  a  writ  of 
certiorari  was  allowed  to  review  an  order  of  the  Board  of  Public 
Utility  Commissioners,  dated  July  16,  1918,  granting  to  the 
Public  Service  Electric  Company  the  right  to  increase  its  rate  of 
charges  for  electric  energy  furnished  by  it  to  users  of  electric 
current  for  mechanical  power  to  be  applied  to  such  energy  sup- 
plied after  February  1, 1918.  The  record  shows  that  the  electric 
company  extensively  published  its  intention  to  make  an  addition- 
al charge  for  all  electricity  served  for  power  commencing  with 
sales  during  the  month  of  February,  1918.  Under  the  statute 
this  became  effective  February  1,  1918,  subject  to  the  power  of 
the  Board  of  Public  Utility  Commissioners  to  determine  whether 
the  proposed  change  of  rates  is  just  and  reasonabte,  but  the  Board 
is  not  compelled  to  act  except  on  the  written  complaint  of  a  prop- 
erly interested  person.  O'Brien  v.  Board  of  Public  Utility  Com- 
missioners, P.U.R1919B,  865,  105  Atl.  132. 

[1-2]  After  the  rates  were  changed,  the  electric  company 
presented  to  the  Board  its  petition  for  approval,  which  the  Board 
refused  but  gave  leave  to  the  company  to  file  new  tariffs  provid- 
ing for  a  war  surcharge  of  25  per  cent,  and  a  coal  clause,  to  go 
into  effect  with  the  February  sales,  which  the  Board  said  it  would 
approve.  This  the  company  did,  and  the  Board  filed  its  report 
approving  the  new  tariffs.  No  order  of  suspension  was  made, 
but  immediately  after  the  report  an  application  for  a  rehearing 
was  made,  and,  after  a  laigthy  discussion,  the  Board  adhered  to 
its  former  finding,  and  made  the  order  complained  of.  A  short 
analysis  of  the  proceeding  is  that  the  electric  company  gave  no- 
tice of  an  increase  of  rates ;  that  it  applied  to  have  the  Commis- 
sion to  approve  the  rates;  that  the  Board  modified  the  rates,  stat- 
ing what  it  would  approve ;  that  a  schedule  of  the  agreed  rates 
was  presented;  that  an  application  for  a  rehearing  was  made 
and  granted ;  that  the  Board  approved  the  modified  schedule  of 
rates  to  apply  to  February  sales  and  made  its  order  to  that  effect. 
We  are  of  the  opinion  that  the  written  application  for  a  rehear- 
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ing  was  in  substance  a  complaint  against  the  rates  recommended 
by  the  Board,  and  adopted  by  the  electric  company,  for,  while  the 
Board  indicated  that  it  would  approve,  it  had  not  made  any  or- 
der, and  by  its  subsequent  hearing  treated  the  matter  as  one  not 
finally  determined,  and  that,  therefore,  the  complainants  had  a 
standing  which  permitted  them  to  object.  We  are  also  of  opin- 
ion that  the  Board  had  the  right  to  order  the  modified  rates  to 
be  eflfective  as  of  the  date  fixed  by  the  company  which  were  never 
suspended  by  any  order  of  the  Board.  This  result  leaves  but 
two  questions  to  be  considered:  First,  should  the  writs  be  dis- 
missed, as  urged  by  defendants,  because  no  application  for  their 
allowance  was  made  within  30  days  from  the  date  the  order  be- 
came effective  ?  We  are  of  opinion  that  this  motion  has  no  merit. 
The  only  order  under  review  is  that  of  July  16,  1918;  in  fact, 
there  is  no  other'  order  mentioned  in  the  writs,  and  these  were 
all  allowed  within  30  days  after  the  date  of  the  making  of  the 
order.  Second,  the  prosecutors  show  that  they  have  contracts 
with  the  electric  company  covering  a  period  later  than  February, 
1918,  which  fixes  the  rates  during  the  terms  of  their  respective 
contracts  at  a  lower  sum  than  that  fixed  by  the  order  complained 
of,  which  they  claim  impairs  the  obligation  of  their  contracts  in 
violation  of  their  constitutional  rights.  But  this  question  has 
been  determined  contrary  to  the  prosecutor's  contention  by  the 
Supreme  Court  of  the  United  States  in  Union  Dry  Groods  Co.  v. 
Georgia  Public  Service  Corporation,  248  U.  S.  372,  P.U.R. 
1919C,  60,  39  Sup.  Ct.  117,  63  L.  ed.  309,  where  the  identical 
objection  was  raised.  There  the  public  service  corporation,  act- 
ing under  the  orders  of  a  state  Commission  having  power  to  reg- 
ulate rates  for  the  service  of  electricity,  adopted  rates  fixed  by 
the  state  Commission  which  were  higher  than  those  contracted 
for  by  the  respective  parties,  ^^^lether  the  utility  Commission- 
ers are  required  to  determine  private  rights,  arising  on  contracts, 
in  fixing  rates  for  the  public  good,  and  to  discriminate  between 
those  of  the  public  who  have  contracts  and  those  who  have  not, 
and  thus  make  a  discrimination  according  to  agreements  between 
citizens,  or  whether  their  orders  should  be  general  as  to  all  who 
are  within  the  class  affected,  we  are  not  required  to  pass  on  in 
this  case,  although  inclined  to  the  opinion  that  such  orders  shoidd 
be  general,  leaving  the  contracting  parties  to  settle  their  rigktt 
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in  an  action^  raising  that  questifm,  in  which  they  are  partiea,  asd 
not  hy  certiorari. 

The  record  sustains  the  finding  of  the  Board  that  the  rates 
filled  are  just  and  reasonable,  and  we  being  of  qpinion  that  the 
order  properly  relates  to  the  initial  proceeding  dianging  the 
ratesy  and  that  private  oontracta  must  give  way  to  the  public 
welfare  when  they  conflict,  if  that  question  can  be  raised  in  these 
proceedings,  the  writs  in  all  the  cases  will  be  dismissed^  with 
costs. 


NfiW  ISROBST  BOABB  OF  PUBIilO  UTHilXT  OOliMISSIOlVBm. 

ALLEN  C.  MIDDLETON 

V. 

CTJMBEKLAND  COUNTY  GAS  COMPANY. 

payment  —  Prepayment  meters  ^  Excess  priee  whmeH. 

1.  A  gas  company  will  not  be  allowed  to  maintain  price  wheels  .la 
prepayment  gas  meters,  whereby  the  constuner,  in  order  to  get  gas,  is 
reqtiired  to  pay  not  only  the  current  price  for  gas,  but  also  an  ezeest 
ank>nBt  which  is  credited  upon  his  bill  for  merchandise. 


Payment  —  Enforcement  hetween  service  and  m,erchandise. 

Discussion  of  distinction  between  the  duty  of  a  gas  company  te 
furnishing  gas  serrice  and  in  selliog  appliances^  and  between  tlie  nwth- 
oda  of  enforcing  payment  therefor,  p.  239. 

[December  30,  1919.] 

Complaint  against  the  use  of  a  price  wheel  in  gas  meters; 
complaint  sustained  and  company  ordered  to  remove  price  ^eel. 

Appearances :  H.  C.  Bartlett  and  S.  J.  Franklin,  for  the  com- 
pany. 

By  the  Board :  The  oomplaint  in  this  matter  reads  as  foUows : 
''In  the  latter  part  of  November,  1914, 1  purchased  a  property 
from  Mrs.  Clara  Gilbert,  my  purchase  covering  real  estate  and 
personal  property  as  it  stood.  Several  months  after  my  purchase 
a  representative  of  the  gas  company  called  on  me  one  Sunday 
demanding  the  payment  of  a  bill  of  about  $35  due  the  gas  com- 
pany by  Mrs.  MacDonald,  who  was  the  life  tenant  of  the  t>ro{)- 
erty  prior  to  the  time  it  casne  into  the  hands  of  Mrs.  OUbert 
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from  whom  I  bought.  I  declined  to  pay  the  bill  and  the  repre- 
sentative of  the  gas  company  threatened  to  turn  off  the  gas^  and 
I  told  him  that  that  was  up  to  him  but  that  if  he  did  turn  it  off  I 
thought  the  company  would  have  to  turn  it  on  again.  He  then 
said  tlie  bill  could  be  paid  by  putting  in  an  extra  priced  wheel 
the  difference  between  the  regular  price  to  go  on  the  bill,  I  told 
him  very  plainly  that  I  would  not  allow  such  a  thing  to  be  done 
and  that  I  did  not  owe  the  bill,  and  I  did  not  propose  to  pay  it 
in  any  way. 

"During  all  the  time  until  this  summer  I  occupied  the  house 
(Hily  over  week  ends  and  did  not  pay  any  attention  to  the  meter 
but  that  the  gas  was  being  consumed  a  great  deal  faster  than  I 
thought  it  should  be.  On  examining  the  meter  I  found  that  $2 
had  to  be  placed  in  the  meter  to  register  1000  feet  of  gas.  I 
happened  to  be  in  Millville  during  the  office  hours  of  the  gas  com- 
pany a  short  time  after  that,  and  paid  my  meter  charge  of  S5 
cents  per  month  np  to  the  first  of  January,  1920,  and  at  the  same 
timo  took  up  with  the  superintendent  the  question  of  the  old  bill 
of  Mrs.  MacDonald,  and  showed  him  that  Mrs.  MacDonald  was 
the  life  tenant  and  had  no  power  to  bind  the  real  estate  in  anyway, 
and  after  her  death  the  property  had  been  in  the  hands  of  Mrs. 
Gilbert  for  two  years  before  I  bought  it  The  only  satisfaction  I 
oould  get  from  him  was  that  they  proposed  to  collect  the  bill 
and  that  they  had  already  collected  about  $15  of  it  and  they 
were  going  to  get  the  balance.  I  have  since  tried  to  get  an  adjust- 
ment of  the  matter  but  without  success. 

"Will  you  kindly  give  me  your  opinion  of  the  case  and  direct 
me  how  I  shall  go  about  getting  justice.  They  are  charging  me 
$2  per  1000  feet  of  gas  without  my  consent.*' 

Upon  this  complaint  hearing  was  called  at  which  the  com- 
pany's manager  stated  that  some  time  prior  to  the  complainant's 
purchase  of  the  premises,  in  which  the  meter  in  question  is  lo- 
cated, the  company  made  an  agreement  with  the  prior  owner  of 
the  premises,  by  the  terms  of  which  the  company  installed  the 
piping  and  fixtures  in  the  house  now  owned  by  Mr.  Middleton, 
and  the  collection  of  the  amount  due  for  such  work,  it  was  agreed, 
should  be  paid  by  means  of  a  prepayment  meter  with  a  2-doUar 
wheel  therein.  The  current  price  for  gas  at  that  time  was  $1.50 
per  tiiousand  oubic  feet     The  price  wheel  installed  permitted 
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gas  to  be  prepaid  only  at  the  rate  of  two  dollars  a  thousand  cubic 
feet,  Ae  result  being  that  for  every  thousand  cubic  feet  of  gas 
used  bj  this  meter^  it  would  collect  fifty  cents  in  excess  of  the 
company's  schedule  of  rates  for  gas,  which  fifty  cents  the  com- 
pany was  to  credit  against  the  unpaid  balance  of  the  merchandise 
bilL 

So  far  as  the  original  parties  to  the  agreement  are  concerned, 
it  would  appear  that  the  outstanding  balance^  at  the  time  the 
property  was  transferred  to  the  ccnnplainant,  was  a  perfectly 
proper  amount  to  be  paid  by  the  original  contracting  owner  of 
the  gas  company.  The  complainant  contends  that  the  agreement 
is  void,  as  r^ards  him^  and  objects  to  the  further  use  of  a  meter 
which  will  force  him  to  pay  for  gas  at  any  other  than  the  filed 
rate  of  the  company  for  gas. 

Under  ordinary  circumstances,  it  might  be  a  fair  and  equitable 
arrangement  to  have  this  merchandise  bill  paid  in  any  manner 
that  might  be  agreed  upon  between  the  two  parties  in  interest. 
Where,  however,  payment  is  enforced  by  means  of  a  meter,  who^e 
primary  function  is  to  determine  the  volume  of  gas  to  be  paid 
for  at  the  filed  rates,  the  matter  requires  more  extended  consid- 
eration. 

Section  15  of  the  act  creating  this  Board  provides  that — "15. 
The  Board  shall  have  general  supervision  and  regulation  of, 
jurisdiction  and  control  over,  all  public  utilities,  and  also  over 
their  property,  property  rights,  equipment,  facilities  and  franr 
chises  so  far  as  may  be  necessary  for  the  purpose  of  carrying  out 
the  provisions  of  this  act.  The  term  'public  utility'  is  hereby 
defined  to  include  every  .  .  .  corporation  .  •  .  that  now 
or  hereafter  may  own,  operate,  manage  or  control  within  the  state 
of  New  Jersey  any  •  .  .  gas  .  .  •  plant  or  equipment  for 
public  use,  under  privileges  granted  or  hereafter  to  be  granted 
by  the  state  of  New  Jersey  or  by  any  political  subdivision  there- 
of.'^ 

The  service  of  gas  is  essentially  a  monopoly  in  all  but  one  or 
two  political  subdivisions  of  this  state.  By  reason  of  the  fact 
that  it  is  a  monopoly,  a  customer,  deprived  of  the  right  to  take 
gas,  cannot  obtain  gas  from  any  other  available  public  supply. 
The  furnishing  of  gas  being  a  monopoly  of  the  gas  utility,  and 
as  such  protected  when  it  furnishes  safe,  proper,  and  adequate 
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service,  the  utility  is  bound  to  furnish  gas  to  all  consumers  along 
its  lines  who  will  assure  the  payment  of  undisputed  bills.  On 
the  other  hand,  in  furnishing  and  installing  house  piping,  gas 
fixtures  and  appliances  (a  perfectly  proper  service  to  promote 
the  sale  of  the  company's  product),  an  individual  may  contract 
with  the  company  for  such  installation,  or  may  place  his  orders 
with  other  plumbers  or  dealers  at  his  own  option.  If  a  gas  cus- 
tomer does  not  pay  his  undisputed  gas  bills,  while  the  Board  has 
no  power  to  compel  payment,  it  will,  in  the  exercise  of  its  regu- 
latory power,  uphold  the  company  in  discontinuing  service  until 
tie  bill  is  paid.  To  do  otherwise  would  not  be  in  the  public  in- 
terest or  promote  economical  operation.  But  with  respect  to 
merchandise  and  jobbing  sales,  the  company  is  not  exercising  the 
function  of  a  utility  and  the  Board  takes  no  jurisdiction  over 
such  sales.  The  company  may  refuse  to  sell  him  more  merchan- 
dise upon  the  nonpayment  of  such  bills,  but  this  does  not  prevent 
the  customer  from  procuring  such  supplies  from  others,  and  the 
failure  of  a  customer  to  pay  for  merchandise  bills  will  not  justify 
the  company  in  cutting  off  the  supply  of  gas  from  such  a  custo- 
mer whose  bills  for  gas  are  not  in  arrears;  nor  may  the  company 
deprive  the  customer  of  the  right  to  take  gas  so  long  as  the  com- 
pany is  assured  that  it  will  receive  its  revenue  from  such  gas 
salea 

The  principles,  above  enunciated,  hold  good  whether  the  com- 
pany sells  the  merchandise  on  the  usual  form  of  installment 
agreement  (where  a  collector  calls  periodically  for  payment)  or 
whether  it  puts  an  excess  price  wheel  in  Ae  meter,  and  credits 
the  excess  so  collected  to  the  merchandise  bilL 

[1]  If  an  excess  price  wheel  is  installed  in  a  meter,  no  gas 
can  be  consumed  by  the  customer  unless  he  pays,  not  only  the 
current  rate  for  gas,  but  also  the  exce&s  above  such  current  rate 
required  by  the  price  wheel.  In  effect,  the  customer  is  deprived 
of  the  use  of  gas  unless  he,  at  the  same  time,  pays  such  excess. 
This  is  contrary  to  the  principles  above  enunciated  and  would 
correspond  to  the  shutting  oS  of  gas  delivered  through  a  regular 
meter  unless  a  certain  amount  were  paid  to  a  collector  or  to  the 
company,  such  payments  being  computed  in  proportion  to  the 
amount  of  gas  used.  In  either  case,  the  Board  disapproves  of 
the  practice.     The  company  contends  (testimony,  page  16,  et 
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8e<j.)  that  by  Ae  Til6  of  this  convenient  method  of  collection  it  is 
enabled  to  largely  increase  its  sales  of  merchandise  and  of  gas 
used  in  eonseqnences.    To  quote  the  witness  (page  17) : 

"The  last  year  that  we  figured  the  plan — I  have  not  figured 
it  for  the  years  before  that — we  sold  sixteen  thousand  dollars 
worth  in  round  numbers  of  appliances  to  our  consumers  on  the 
lines  and  we  thought,  ourselves,  there  was  a  good  deal  of  bother 
to  it.  I  know  the  Board's  engineers  had  questioned  the  feasibil- 
ity of  our  selling  gas  that  way.  It  was  brought  to  the  Board's 
notice  by  the  New  Jersey  Gas  Company  claiming  we  bad  two 
dollar  wfae^  in  our  meters  and  were  collecting  two  dollars  a 
thai»and  for  gas  and  not  telling  what  we  did  with  the  other  dol- 
lar. So  the  first  of  August  we  quit  that  plan  and  I  find  Aat  for 
1918  our  sales  dropped  oS  fifty-four  per  cent,  less  than  eight 
thousand  dollars.  Is  1919  when  everybody  is  buying,  buying 
and  baying,  our  sales  are  less  than  they  were  in  1918,  and  I  at- 
tribute it  to  tiie  fact  that  we  are  not  using — not  selling  them  gas 
on  the  two  dollar  wheel  plan.    .    .    . 

^'Q.  Yon  attribute  that  to  fifty-four  p«r  cent  of  eight  thousand 
debars,  th4t  loss? 

"A.  Yes,  sir;  it  oouH  not  be  anything  die.  If  I  would  go 
back  to  that  plan  right  now,  there  is  no  question  but  what  the 
sales  would  jump  right  up  because  they  come  in  every  week, 
'Can  I  buy  that  stove,  can  I  buy  that  heater,  that  fixture,  on  your 
old  plan  ? '  *No,  we  are  not  doing  that  any  more.'  '  'I  am  sorry 
but  I  cannot  afford  to  buy  it,^  and  away  they  go  and  don't  buy  it 
That  happens  to  us  every  week  and  almost  every  day." 

The  Board  cannot  agree  with  the  company  in  its  contention 
that  the  only  way  for  it  to  sell  and  collect  for  merchandise  is  by 
the  use  of  excess  price  wheels.  The  proper  function  of  the  meter 
is  to  measure  gas  and  it  should  be  used  for  that  purpose  only. 
Other  companies  in  the  state,  during  1917,  sold  approximately 
$375,000,  and  during  1918  sold  approximately  $216,000  worth 
of  m«:x!handise  without  the  use  of  any  such  questionable  practice 
and  there  seems  to  be  no  reason  why  the  respondent  could  not  do 
likewise.  The  decrease  of  $159,000  (or  48  per  cent)  cannot  be 
aacribed  to  the  abandonment  of  collection  through  excess  price 
wlwls  for  the  reason  that  the  ecmipanies,  referred  to,  have  not 
used  meters,  for  such  a  purpose. 
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An  examination  of  the  annual  reports  of  the  respondent  and 
its  predecessor  companies  from  1011  to  1918,  and  the  monthly 
reports  for  1919,  so  far  as  filed,  reveals  the  fact  that  the  company 
dnrii^  that  period  made  no  entries  under  account  807^  gas  mer- 
chandise, and  jobbing  revenue. 

A  letter  of  inquiry  was  addressed  to  the  company  as  to  its 
method  of  accounting  for  such  gas  and  jobbing  revenue^  whidi 
elicited  the  following  reply,  dated  Dec^nber  20,  1919 : 

^^The  Cumberland  County  Oas  Company  does  not,  nor  has 
not,  during  this  time,  sold  or  been  in  the  merchandising  busi- 
ness ;  likewise  the  electric  light  company,  and  the  water  company, 
hare  not  been  in  the  merchandising  business.  Ail  of  our  a]^li- 
ances,  either  gas,  electric  or  water,  are  handled  and  sold  by  the 
High  Pressure  Construction  Sc  Supply  Cimipany  and  where  the 
purchaser  has  so  desired,  we  have  agreed  that  the  money  for  sudi 
meidiandise  sold,  shall  be  collected  by  placing  a  $8  wheel  in 
their  gas  meter,  and  the  difference  between  die  price  per  tiiou- 
sand  for  gas  and  the  amount  of  money  in  the  meter,  is  turned 
over  to  the  Hig^  Pressure  Construction  k  Supply  Company,  and 
by  them,  credited  on  the  sale  of  the  appliances,  to  said  customer. 

'^This  method  has  only  been  practiced  when  the  agreement  to 
so  insert  a  $2  wheel,  has  been  agreed  to  by  the  customer,  to  whom 
the  goods  were  sold.  Furthermore,  we  hare  not  sold  goods  on 
this  plan  or  inserted  any  new  $2  wheels  in  meters,  since  the  be- 
ginning of  the  year  1918 ;  and  referring  to  my  testimony  in  re- 
gard to  these  $2  wheels,  and  the  number  of  customers  that  still 
had  them  in  their  meters;  we  wish  to  say  that  the  amount  has 
been  reduced  since  that  date.  Exactly  how  many,  I  do  not  know, 
but  we  are  trying  to  collect  the  bills,  and  eliminate  $2  wheels,  as 
promptly  as  possible." 

In  the  light  of  this  letter,  it  would  appear  that,  notwithstand- 
ing the  testimony  of  the  manager  of  the  company  above  quoted^ 
his  letter  now  asserts  that  the  respondent  and  the  predecessor 
companies  have  never  engaged  in  the  sale  of  gas  merchandise  and 
jobbing,  but  has  simply  permitted  itself  to  be  used  as  a  collecting 
agency  for  an  outside  company.  The  Board  cannot  too  strongly 
condemn  this  practice  and  will  require  tiie  ccmipany  to  cease 
such  practice  forthwith,  and  to  remove  all  meters  collecting  mer- 
chandise bills  under  the  ccmditions  as  now  revealed. 
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The  Boards  therefore,  finds  and  ocmdndes: 

1.  That  the  Chimberland  Ooun^  Gas  Company  shall  forth- 
with remove  all  meters  containing  prioe  wheels  measuring  gas 
at  other  than  the  present  filed  schedtde  of  rates  for  gas  indnding 
the  one  in  the  premises  of  the  complainant^  Allen  0.  Middleton^ 
situated  in  Bricksboro,  New  Jersey. 

2.  That  it  shall  discontinue  the  practice  of  using  gas  meters 
for  any  other  purpose  than  die  proper  measurement  of  the  gas 
at  the  lawful  schedule  of  rates  for  gas  in  force  at  Hie  time  such 
measurement  is  made.  > 

An  order  will  issue  accordingly* 

Dated  December  80th,  1919. 

Board  of  Public  Utility  Oommissioners  by  John  W.  Slocum, 
President,  Alfred  S.  March,  G^eorge  F.  Wrij^t,  Andrew  Gaul, 
Jr.y  Hapry  L.  Kni^t,  Commissioners. 


NlflW  JBRSBT  BOARD  OF  PUBIilC  VTTLTrY  OOBIMISSieNERS. 

* 

C.  S.  STITES 

V. 

CUMBERLAND  COUNTY  GAS  COMPANY. 

JPayment  —  Prepayment  meters  —  Ekcoess  price  wheeH, 

1.  A  gas  company  wiU  not  be  permitted  to  maintain  price  wheels 
in  its  prepayment  meters,  whereby  a  consumer  is  required  to  pay  an 
amount  in  excess  of  the  current  price  of  gas,  which  excess  bears  no 
relation  to  the  serrice  charge,  although  the  company  refunds  to  the 
eonsumer  any  amount  paid  in  excess  of  the  cost  of  the  gas  used  plus 
the^  service  diarge. 

JPayment  —  Cash  deposits, 

2.  A  gas  company  may  require  a  deposit  to  guaranty  the  payment 
of  the  fixed  charge,  proportioned  to  the  amount  of  credit  extended  to 
the  customer  under  the  plans  of  collection  used  l^  it. 

[December  30,  1919.] 

Complaint  as  to  nse  of  price  ^eel  in  gas  meter;  sustained 
and  company  ordered  to  remove  all  price  wheels  measuring  gas 
at  a  schedule  exceeding  the  legal  rate. 

Appearances:  H.  C.  Bartlett  and  S.  J.  Franklin,  for  the  com- 
pany. 
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By  the  Board :  The  complaint  in  this  matter  reads  as  follows : 

**I  would  like  to  call  your  attention  to  a  faulty  gas  meter  which 
I  use  and  have  repeatedly  asked  the  gas  company  to  come  and 
replace.  It  only  registers  100  ft.,  for  a  quarter  and  I  put  a 
quarter  in  nearly  erery  day  for  a  family  of  three.  The  meter  is 
in  the  cellar  of  the  ^Moose  Building'  which  is  now  used  as  an 
apartment  house.  Up  to  date  there  has  only  one  meter  slip 
(been)  left  or  I  would  mail  them  to  you  so  that  you  could  see 
for  yourselves.  I  have  in  the  last  eight  weeks  visited  the  gas 
compimy's  oflBce  five  times  in  regard  to  this  meter  and  the  only 
satisfaction  that  I  get  from  them  is  that  the  request  has  been 
given  to  the  proper  man." 

Preliminary  investigation  of  this  complaint  was  made  by  the 
Board's  inspector  and  revealed  the  fact  that  the  complainant  re- 
sided in  the  Moose  Building  in  Millville,  New  Jersey,  and  that 
his  meter  was  one  of  seven  similar  meters  located  in  the  build- 
ing, which  is  now  used  as  an  apartment  house.  The  complaint 
being  called  to  the  attention  of  the  company,  elicited  the  follow- 
ing reply: 

'^e  have  no  such  nanie  on  our  books,  as  Claude  S.  Stites. 
Therefore,  I  cannot  give  you  any  definite  information  regarding 
his  meter  in  the  Moose  Building.  He  may  be  there,  and  I  un- 
derstand that  he  is  using  gas,  but  he  has  never  yet  been  to  the 
office,  to  sign  an  application  for  a  meter.  Consequently  you  will 
see  that  he  is  taking  the  gas  from  us,  without  fulfilling  our  rules 
and  requirements. 

"When  he  comes  to  the  office  and  signs  an  application,  which 
is  required  from  every  one ;  if  there  is  anytbing  wrong  with  his 
meter,  or  the  wheels  in  same,  it  will  receive  our  attention  but  we 
cannot  give  it  attention  until  we  know  who  our  customers  are, 
and  where  they  are  located." 

The  manager  of  the  company,  during  the  hearing  of  the  case, 
claimed  that  the  apartments  in  the  Moose  Building  are  rented 
out  to  various  people  and  that  "no  tenant  stays  in  the  apartment 
more  than  a  month,  or  two  months,  or  three  months.  They  are 
cheap  apartments  and  poor  people  occupy  them  and  instead  of 
giving  us  notice  when  they  move,  they  just  go,  and  whatever  they 
owe  us  for  the  service  charge  was  left  on  our  hands.  So  as  to 
collect  that  service  charge  I  put  two  dollar  wheels  in  those  meters 
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and  if  they  would  come  to  the  office  to  find  out  about  it,  they  were 
told  the  two  dollar  wheels  were  in  there  and  what  they  were  put 
there  for." 

The  manager  claimed  that  the  complainant  had  never  been  to 
the  office  and  had  never  filed  an  application  for  a  meter.  The 
manager  made  the  further  statement : 

"The  Board  said  we  could  have  the  privilege  of  requiring  a 
deposit  for  the  safety  of  a  meter,  and  the  money  put  in  the  meter 
and  the  service  charge  and  we  have  tried  that  <hi  those  seven 
houses.  The  Board  requested  us  to  remove  those  meters  and 
remove  the  wheels.  I  have  removed  the  wheels  and  put  $1.46 
cent  wheels  in  and  the  result  is  the  people  are  so  poor  they  cannot 
make  the  deposits  and  we  lose  the  customers.  They  are  willing 
to  pay,  they  are  willing  to  put  their  quarters  in  the  meter  and 
pay  the  serv'ice  charge  that  way,  but  when  we  come  to  ask  them 
to  give  us  $3  for  d^>oat,  they  cannot  do  it,  they  haven't  got  the 
money.  Of  course  if  the  money  they  put  in  the  meter  more  than 
pays  for  the  gas  consumed  at  $1.46  and  the  service  charge  for 
the  month,  we  refund  them  the  difference  each  month  or  each 
two  months  or  whenever  they  will  come  after  it. 

"Q.  Then  their  only  hope  of  getting  gas  in  a  situation  of  that 
kind  is  through  a  wheel  meter,  is  it  not  ? 

"A.  Yes,  if  they  cannot  get  it  that  way  we  don^t  get  the  oppor- 
tunity to  sell  the  gas." 

[1]  In  the  Board's  report  in  the  matter  of  Allen  C.  Middle- 
ton  V.  Cumberland  County  Gas  Company,  against  the  use  of  a 
3-doIlar  price  wheel  in  his  gas  meter,  issued  simultaneously  here- 
with, it  is  indicated  that  a  prepaid  gas  meter  should  be  used  only 
for  the  purpose  of  measuring  and  prepaying  gas  at  the  current 
schedule  of  rates  for  gas  furnished  by  the  company  at  the  time. 
The  service  charge  of  25  cents  is  payable  once  a  month  whether 
the  customer  uses  100  feet  of  gas  or  10,000  feet  of  gas  during 
that  month.  It  is  evident  that  if  the  current  schedule  of  rates 
for  gas  is  $1.45  and  the  company  installs  a  meter  with  a  2-dollar 
wheel,  the  excess  payment  of  55  cents  a  thousand  is  in  proportion 
to  the  amount  of  gas  consumed  by  the  customer,  and  bears  no 
relation  to  the  fixed  charge  of  25  cents  a  month.  If,  as  in  the 
case  of  Mr.  Stites,  his  consumption  of  gas  requires  him  to  deposit 
a  sum  considerably  in  excess  of  the  25  cents  a  month,  the  cus- 
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tomer  is  overcharged  and  such  a  practice  meets  with  the  dia^ 
approval  of  the  Board. 

[2]  The  company  may  require  a  deposit  (not  necessarily  $3) 
to  guarantee  the  payment  of  the  fixed  diarge  and  proportioned 
to  the  amount  of  credit  extended  to  the  customer  under  the  plan 
of  collection  used  by  it.  Assuming  that  the  company  makes  col- 
lections monthly,  and  that  the  credit  it  would  extend  with  respect 
to  the  service  charge,  would  approximate  50  cents  for  the  ordi- 
nary size  prepayment  meter,  it  might  reasonaUy  reqxdre  the  de- 
posit of  60  cents  to  a  dollar,  this  deposit  to  be  kept  intact  from 
month  to  month.  This  would  not  appear  to  impose  any  undue 
hardship  on  the  customer. 

The  Board,  therefore,  finds  and  concludes: 

1.  That  the  company  shall  forthwith  remove  every  meter  at- 
tached to  its  system  in  which  there  is  installed  a  price  wheel 
measuring  gas  at  a  schedule  of  rates  exceeding  $1.46  per  thou- 
sand. 

2.  That  the  complainant  in  this  case  should  sign  the  oompany's 
usual  application  for  customers  taking  service  from  it  Dated 
December  80th,  1919. 

Board  of  Public  Utility  Commissioners,  by  John  W.  Sloeum, 
President,  Alfred  S.  March,  Q^orge  F.  Wright,  Andrew  Gaul, 
Jr«|  Hany  L.  Enight,  Commissioners.  ' 


NGW  YORK  PUBIilG  SERVICE  COMAaSSION,  8BCOm  BI8TBICT. 

BE  EDSON  U.  GAISEB. 

[Case  No.  7092.] 

MwMipoly  and  eampetition  —  Automohilea  —  Steam  amS  rticCrle  ran* 
roads. 

The  poliej  of  tiis  New  York  Commission,  Second  Dlstriel^  to  pro- 
tect existing  utilities  from  competition,  where  they  are  rendering  ade- 
quate serrioe,  is  particularly  applicable  in  oases  in  whieh  an  automo- 
bile stage  line  seeks  to  enter  territory  serred  by  electric  or  steam  rail- 
roads because  of  the  present  depressed  financial  condition  of  nearly  all 
such  roads. 

[January  15,  1020.] 

Petition  for  certificate  of  public  convenience  and  necessity 
for  the  operation  of  a  stage  route  by  auto  bvsses  in  the  incorpo- 
rated village  of  Lewiston,  Niagara  county;  granted  on  condition 

P.U.R.1920B. 


Digitized  by 


Google 


RE  GAISEK.  247 

tfaat  no  interference  is  made  between  territory  adequately  seiTcd 
by  existing  railroads. 

Appearances:  Glenn  A.  Stoctwell  and  Alfred  W.  Gray,  Nia- 
gara Falls,  attorneys  for  petitioner;  George  C.  Riley,  Buffalo, 
attorney  for  Niagara  Gorge  Koute;  Cohn,  Chormann  &  Franchot, 
by  Morris  Cohn,  Jr.,  Niagara  Falls,  for  International  Railway 
Company ;  C.  F.  Conroy,  business  agent  of  the  Sti'eet  Car  Men's 
Union,  Buffalo;  Maurice  C.  Spratt,  Buffalo,  attorney  for  New 
York  Central  Railroad  Company. 

Hill,  Chairman:  The  petitioner  prays  for  the  approval  by 
the  Commission,  piirsuant  to  the  provisions  of  §§  25  and  26  of 
the  Transportation  Corporations  Law,  of  a  consent  which  has 
been  granted  by  the  trustees  of  the  village  of  Lewiston  to  the 
operation  of  petitioner's  bus  line  on  certain  streets  in  that  village, 
including  a  short  stretch  on  Center  street,  extending  from  Fourth 
street  to  Niagara  river.  This  particular  portion  of  the  route  is 
thus  specially  referred  to  because  it  is  the  only  portion  to  which 
opposition  is  made  by  certain  of  the  objectors. 

The  applicant  has  for  some  time  operated  a  bus  line  in  the 
city  of  Niagara  Falls  under  a  consent  of  this  local  authorities  of 
that  municipality,  his  route  extending  from  that  city  northerly 
along  the  highway  which  parallels  Niagara  river,  to  the  Niagara 
Falls  country  club,  at  what  is  known  as  Lewiston  Heights,  and 
thence  into  the  village  of  Lewiston.  Shortly  after  he  began  run- 
ning into  Lewiston,  the  l^islature  amended  §  26  of  the  Trans- 
portation Corporations  Law,  effective  May  3,  1919,  making  it 
necessary  for  petitioner  to  secure  the  consent  of  the  local  author- 
ities provided  the  latter  decided  to  come  within  the  effect  of  the 
statute  by  adopting  a  resolution  to  that  effect.  On  the  fourth  of 
June,  1919,  the  trustees  of  the  village  of  Lewiston  took  such 
action.  Previous  thereto,  however,  on  May  16,  petitioner  had 
b^un  operation  on  the  streets  of  Lewiston,  including  the  section 
of  Center  street  lying  between  Fourth  street  and  the  river,  to 
which  special  reference  has  already  been  made. 

On  the  24ih  of  July,  thereafter,  the  trustees  of  the  village 
granted  to  the  applicant  a  consent,  pursuant  to  the  statute  above 
mentioned,  permitting  him  to  operate  his  bus  line  upon  certain 
streets  designated,  including  what  we  may  call  the  river  end  of 
Center  street  above  referred  to.  This  resolution  provided  for 
the  payment  of  a  license  fee  of  $955,  which  the  applicant  paid,. 
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and  he  now  requests  the  approval  of  the  Commission  to  the  said 
consent  and  its  operation  thereunder,  as  required  by  the  statute 
in  question. 

Opposition  is  made  by  the  Niagara  Gorge  Railroad  Company 
and  the  International  Railway  Company,  both  being  electric 
railroads,  and  the  New  York  Central  Railroad  Company,  a 
steam  railroad.  Both  the  Niagara  Gorge  Railroad  Company  and 
the  New  York  Central  Railroad  Company  operate  railroads  from 
the  city  of  Niagara  Falls  to  the  railroad  docks  on  the  river 
front,  at  the  foot  of  Center  street  in  the  village  of  Lewiston,  and 
have  so  operated  for  many  years.  This  has  for  a  long  time  been 
a  very  important  passenger  transfer  point  in  connection  with 
summer  pleasure  travel,  the  railroads  in  (question  connecting 
there  with  large  and  commodious  steamers,  operating  daily  from 
that  point  to  Toronto.  The  reason  for  the  objections  is  that  if 
Gaiser  is  allowed  to  run  his  buses  from  the  city  of  Niagara  Falls 
to  this  dock  in  competition  with  the  New  York  Central  and  Gorge 
routes,  he  will  divert  from  those  routes  a  part  of  their  through 
traffic  between  Niagara  Falls  and  Lewiston.  The  opposition  of 
the  International  Railway  Company  is  based  upon  the  interest 
which  that  company  has,  by  contract,  in  the  passenger  traffic  of 
the  Gorge  route. 

The  Niagara  Gorge  Railroad  gives  a  very  frequent  service 
between  Niagara  Falls  and  Lewiston  the  year  around,  whereas 
the  New  York  Central  service  is  comparatively  infrequent,  its 
business  being  principally  the  accommodation  of  the  steamboat 
traffic  in  the  summer. 

It  has  long  been  the  policy  of  the  Commission  to  discourage 
and  prevent  undue  competition  in  all  classes  of  public  service, 
and  the  propriety  of  the  furtherance  of  this  policy  receives  pecu- 
liar emphasis  from  the  present  'depressed  financial  condition  of 
nearly  all  railroads,  whether  steam  or  electric,  by  reason  o;f  the 
recent  great  advances  in  the  cost  of  operation  of  such  properties. 
If,  therefore,  the  present  service  on  the  Gorge  railroad  and  New 
York  Central  railroad  can  be  said  to  adequately  su|>ply  lite  npeds 
of  the  public  so  far  as  concerns  through  travel  between  Niagara 
Falls  and  the  Lewiston  docks,  then  we  think  petitioner  should 
not  be  allowed  to  enter  into  competition  with  those  companies  in 
that  business.  From  all  of  the  evidence,  I  am  satisfied  that  the 
service  of  the  Gorge  Route  and  of  the  New  York  Central  is  ade- 
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qnaie  and  that  public  convenience  and  necessity  does  not  demand 
anj  additional  f tciUtieB  between  those  points.  The  relief  from 
competition  in  this  respect  can  be  afforded  by  requiring  the  ap- 
pKcant  to  stipulate  not  to  practice  such  competition^ 

The  opposition  of  the  New  York  Central  is  based,  however, 
on  a  still  further  ground,  mainly  that  its  Rome,  Watertown  & 
Ogdensburg  branch  operates  between  the  city  of  Niagara  Falls 
and  a  station  in  or  near  the  outskirts  of  the  village  of  Lewistou, 
and  that  tfie  passenger  traffic  on  that  line  would  be  interfered 
with.  It  appears,  however,  that  only  two  trains  a  day  operate 
on  this  line,  that  the  Lewiston  station  does  not  conveniently  ac- 
commodate passengers  for  Lewiston,  and  it,  therefore,  seems 
proper  that  this  objection  should  be  disregarded. 

We  think  the  petitioner  has  shown  sufficient  evidence  of  pub- 
lic convenience  and  necessity  to  sustain  his  application.  There 
is  consideraUe  travel  between  the  northerly  end  of  the  city  of 
Xiagara  Falls  and  Lewiston  and  also  between  Niagara  Falls  gen- 
erally and  the  Niagara  Falls  country  club,  situated  on  petition- 
er's route  between  Nii^ra  Falls  and  Lewiston.  While  the  line 
of  petitioner's  route  is  very  dose  to  the  Gorge  Route  and  the 
Xew  Twk  Central  boat  line,  these  latter  lines,  by  reason  of  the 
peculiar  topography  of  the  river  bank,  are  so  far  below  the  grade 
of  the  highway  as  to  afford  no  facilities  to  passengers  desiring  to 
alight  or  embark  between  Walnut  street  in  the  city  of  Niagara 
Falls  and  the  village  of  Lewiston.  This  business  can  be  accom- 
modated by  applicant's  busses  and  we  think  the  demand  for  such 
facilities,  which  are  not  now  furnished  by  anyone,  is  sufficient 
to  warrant  this  enterprise.  On  the  other  hand,  the  evidence 
shows  so  little  demand  for  service  between  the  boat  landing  and 
points  on  applicant's  bus  route  south  of  Walnut  street  in  Niagara 
Falls  as  to  make  it  evident  that  the  principal  traffic  to  and  from 
the  boat  landing  would  be  through  traffic  to  Niagara  Falls  in 
competition  with  the  other  lines  mentioned. 

A  disposition  of  the  application  in  conformity  with  the  views 
above  expressed  calls  for  a  dismissal  thereof,  unless  the  appli- 
cant will  file  a  stipulation  not  to  carry  passengers  between  the 
boat  landing  at  Lewiston  and  points  south  of  Walnut  street  in 
the  city  of  Niagara  Falls,  the  terms  of  the  stipulation  and  of  the 
order  to  be  settled  by  the  Chairman. 

Fennell  and  Kellogg,  Commissioners,  concur ;  Irvine,  Commis- 
sioner, not  voting;  Barhite,  Commis*^ioiier,  absent. 
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N£W  YORK  PUBLIC  SERVICH  COMMISSION,  FIRST  DttTRICT. 

BE  WESTCHESTER  ELECTRIC  RAILROAD  COMPANY. 

[Caae  No.  2409.] 

Rates  —  Jurisdiction  of  Commission, 

1.  The  New  York  Commission,  First  District,  hM  jurisdiction 
over  the  rates  of  an  electric  railway  line  extending  from  a  pointy 
within  the  city  of  New  York  in  the  first  district,  to  the  city  of  New 
Roehelle,  in  the  second  district. 

Valuation  —  Cost  of  reproduction  —  Average  unit  prices. 

2.  The  New  York  Commission,  First  District,  will  give  no  recog- 
nition to  a  valuation  based  on  an  assumed  average  of  prices  for  ten 
years  to  come  which  are  placed  at  about  40  per  cent  above  prewar 
prices. 

[December  3,  1919.1 

Heabino  on  the  motion  of  the  Commission  as  to  proposed 
amendments  to  the  local  and  joint  passenger  tariff  of  the  West- 
chester Electric  Railroad  Company  identified  as  Local  and  Joint 
Passenger  Tariff  No.  1,  such  proposed  amendments  having  been 
filed  with  the  Commission  on  or  about  July  24,  1919 ;  new  tariff 
showing  an  increase  in  rates  permitted  to  go  into  effect. 

Nixon,  Commissioner:  On  or  about  July  24,  1919,  the  West- 
chester Electric  Railroad  Company  filed  with  the  Commission 
certain  new  sheets  constituting  a  proposed  amendment  to  its 
tariff,  the  changes  proposed  in  said  new  sheets  to  become  effective 
in  thirty  days.  Upon  receipt  of  the  sheets  referred  to  and  since 
that  time,  the  Commission,  being  in  doubt  as  to  the  propriety  of 
the  changes  therein  proposed,  has  made  various  orders  suspend- 
ing the  operation  of  such  new  sheets,  and  directing  that  in  the 
meantime  a  hearing  be  had  by  and  before  the  C<Hnmission  con- 
cerning the  propriety  of  such  changes.  The  hearing  has  been 
had,  and  the  Commission  must  now  determine  whether  the  new 
sheets  shall  be  permitted  to  go  into  effect  according  to  their  terms. 

In  and  by  the  new  sheets,  above  mentioned,  a  zone  system  was 
established  on  the  company's  New  Eochelle-Subway  line.  Said 
line  b^ins  at  283rd  street  and  White  Plains  avenue,  New  York 
City,  and  runs  a  distance  of  about  a  mile  in  New  York  City,  and 
then  runs  through  the  city  of  Mt  Vernon  and  the  villages  of  Pel- 
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ham  and  Pelham  MaiK>ry  and  into  the  city  of  New  Boohelle^  the 
northern  terminus  of  the  line  being  at  Mechanic  street  in  said 
city. 

The  company  has  about  40  miles  of  track,  and,  as  before  stated, 
only  about  a  mile  of  said  New  Kochelle-Subway  line  is  in  the 
city  of  New  York.  Transportation  over  that  part  of  the  line 
within  the  city  of  New  York  is  chiefly  from  and  to  Mount  Ver- 
non and  New  Eochelle  to  and  from  the  subway  station  at  288th 
street  and  White  Plains  avenue. 

The  present  rate  of  fare  on  said  New  Eochelle-Subway  line  is 
5  cents,  and  free  transfers  are  issued  to  and  from  said  line  in  the 
cities  of  New  Eochelle  and  Mt  Vernon, 

Under  the  zone  system  proposed  to  be  applied  on  the  New 
Eochelle-Subway  line,  which  zone  system  is  in  conformity  with 
the  zone  system  now  in  effect  elsewhere  on  the  lines  of  this  com- 
pany and  its  affiliated  companies  in  lower  Westchester  county,  a 
person  boarding  a  car  at  238th  street  and  White  Plains  avenue 
in  New  York  City  and  paying  a  fare  of  5  cents  will  be  able  to 
ride  to  any  part  of  the  city  of  Mt.  Vernon  and  to  any  part  of  the 
town  of  Pelham  (induding  the  villages  of  Pelham,  North  Pel- 
ham  and  Pelham  Manor)  with  the  right  of  a  free  transfer  to 
other  lines  of  said  company  in  any  of  said  municipalities.  But, 
if  such  person  rides  through  the  city  of  Mt.  Vernon  and  the  town 
of  Pelham  and  decides  to  ride  into  the  city  of  New  Eochelle  or 
to  any  part  of  the  city  of  New  Eochelle,  a  second  fare  of  5  oents 
is  to  be  collected  at  the  south  line  of  the  city  of  New  Eochelle. 
In  other  words,  a  passenger  boarding  a  car  in  New  York  City 
must  ride  about  eight-tenths  of  a  mile  in  New  York  City  and 
must  ride  through  the  city  of  Mt.  Veinon  and  through  the  town 
of  Pelham  a  distance  of  over  four  miles,  before  he  will  be  re- 
quired to  pay  a  second  5-cent  fare.  In  the  reverse  direction  a 
passenger  boarding  a  car  in  the  city  of  New  Eochelle  will  be 
entitled  to  ride  through  the  city  of  New  Eochelle  and  through 
the  town  of  Pelham  before  he  will  he  required  to  {Mty  a  ieeond 
5-cent  fare.  It  will  be  observed  that  the  town  of  Pelham  and  the 
villages  therein  contained  are  to  constitnte  what  may  be  called 
a  'Neutral  zone." 

As  previously  indicated,  a  zone  system  has  been  established 
upon  all  the  street  railroad  lines  in  lower  Westchester  county, 
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with  the  exception  of  the  New  Rochelle-Subway  line.  This  has 
been  done  with  the  consent  of  the  city  of  Yonkers,  the  city  of  Mt. 
Vernon,  the  town  of  Eastchester,  the  village  of  Tnckahoe  and 
the  village  of  Bronx\'ille. 

The  CBtablishment  of  the  zone  system  on  the  New  Rochelle- 
Snbway  line,  as  now  proposed,  will  complete  the  said  zone  sys- 
tem in  lower  Westchester  county. 

All  the  municipalities  in  Westchester  counly  which  are  served 
by  the  New  Rochelle-Subway  line,  to  wit,  the  city  of  Mt  Vemco^ 
the  town  of  Pelbam  (including  the  villages  of  Pelham,  North 
Pelham  and  Pelham  Manor),  and  the  city  of  New  Boehdle, 
have  consented  to  the  establishment  of  the  zone  system  upon  said 
line  as  set  forth  in  the  proposed  tariff.  The  only  municipality 
raising  any  objection  to  the  establishment  of  the  zone  system  up- 
on the  New  Rochelle-Subway  line  is  the  city  of  New  York,  in 
which  city  the  line  extends  for  only  about  a  mile  out  of  a  total 
mileage  of  about  40  miles. 

[1]  Upon  the  hearing,  the  city  of  New  York  did  not  in  any 
way  question  the  need  of  the  company  for  additional  revenue. 
Its  objection  was  solely  to  the  jurisdiction  of  Ihe  Commission. 
In  other  words^  the  city  of  New  York  is  not  opposing  the  pro- 
posed increase  of  fare  upon  the  merits;  and  in  as  much  as  the 
Commission  is  clearly  of  the  opinion  that  it  has  full  jurisdielion 
of  the  matter,  the  city^s  objection  need  not  be  further  considered. 

The  evidence  before  the  Commission  indicates  that  the  West- 
chester Electric  Railroad  Company  has  incurred  losses  ranging 
from  $32,469.06  to  $177,728.18  annually,  after  deducting  in- 
terest and  rents.  In  this  connection  it  should  be  borne  in  mind 
that  these  losses  were,  up  to  June  30,  1918,  under  the  prewar 
scale  of  wages,  and  that  a  lai^  increase  in  wages  which  went 
into  effect  in  the  latter  part  of  August,  1918,  is  only  partly  re- 
flected in  the  figures  for  the  year  ended  June  30, 1919. 

It  should  be  further  noted  that  the  losses  above  set  forth  do 
not  reflect  the  last  increase  in  wages  which  went  into  effect  on 
August  18,  1919,  such  increase  being  an  increase  of  25  per  cent 
of  the  wages  previously  paid  as,  previously  increased  in  1918. 

Comparing  the  company's  exhibits  in  this  case  with  the  eom* 
pany's  reports  to  the  Commission,  the  increase  in  wages  on  the 
basis  of  the  1919  traffic  will  amount  to  about  $70,000  a  year. 
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Aeoordi^g  to  the  company's  report  to  the  Oommiflsion,  ^k  iii- 
come  abofio  operating  expenses  and  taxes  for  the  year  ended  June 
30, 1919  was  $99,834.07.  If  adjusted  on  the  basis  of  the  25  per 
cent  increase  in  wages,  the  income  would  have  been  $20,510.91. 
Adding  to  this  the  nonoperating  income  of  $9,110.79,  and  deduct- 
ing from  the  result  the  fixed  charges  of  $199,355,  as  shown  on 
the  company's  exhibit  No.  80,  would  leave  a  net  corporate  defi- 
cit of  $160,788.80. 

This  showing  justifies  the  proposed  increase  in  fares.  While 
there  prdbably  will  be  a  greater  traffic  during  the  current  year 
than  during  the  past,  the  additional  revenue  from  that  source 
probably  will  not  amount  to  over  15  per  cent  of  the  passenger 
receipts  or,  at  most,  $75,000.  But  this  additional  business  will 
cause  also  sosne  additional  operating  expenses,  so  that  the  best 
which  can  be  hoped  for  will  be  a  deficit  in  interest  and  fixed 
charges  amounting  to  about  $100,000.  In  this  connection  it 
should  be  noted  that  figures  submitted  for  the  month  of  Septem- 
ber, 1919  (which  is  the  first  month  that  wxnild  adequately  re- 
flect the  last  increase  in  wages),  show  a  deficit  after  deducting 
fixed  charges  of  $8,060.39  for  that  month,  as  compared  with 
$5,760.39,  for  the  corresponding  month  of  1918. 

There  is  a  question  whether  the  fixed  charges  are  not  excessive, 
and  this  raises  the  question  as  to  the  proper  amount  of  the  in* 
vestment  entitled  to  a  return.  An  exhibit  prepared  by  Ford, 
Bacon  &  Davis  gives  the  cost  of  reproduction  less  depreciation, 
as  $2,141,693,  compared  with  $2,713,389  of  funded  debt  and 
construction  advances  as  shown  by  the  company's  report  for 
June  30,  1919.  As  before  stated,  the  company  owns  about  40 
miles  of  track.  The  Ford,  Bacon  &  Davis  appraisal,  allowing  for 
depreciation,  is  equivalent,  therefore,  to  about  $53,000  per  mile 
of  track,  while  the  interest  bearing  obligations  would  be  slightly 
over  $67,000  per  mile.  The  railroad  consists  of  overhead  trolley 
construction,  and  runs  lai^ly  through  suburban  territory  where 
costs  are  low.  Further,  the  company  has  no  power  plant  and 
owns  only  20  passenger  cars  out  of  106  in  operation. 

[21  It  would  seem,  therefore,  that  the  appraisal  of  $53,000 
per  mile  of  track  is  excessive.  Further,  the  Commission  is  of 
the  opiniosQ  that  the  appraisal  is  based  upon  a  theory  which  can- 
not be  approved  by  the  Commission.    The  valuation  is  based  on 
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an  assumed  average  of  prices  for  the  next  10  years,  which  are 
placed  at  about  40  per  cent  above  prewar  prices.  Then  a  deduc- 
tion is  made  for  depreciation.  The  Commission  can  give  no 
recognition  to  such  a  basis  of  valuation,  and  must  reject  it  alto- 
gether. 

The  Commission  is  of  the  opinion,  however,  that  the  increase 
in  rates  proposed  by  the  company  is  justified  without  reference 
to  the  Ford,  Bacon  &  Davis  appraisal.  We  may  assume  a  fair 
minimum  value  of  $30,000  a  mile,  which  would  amount,  all  to- 
gether, to  $1,200,000.  On  this  basis,  a  6  per  cent  return  would 
be  $72,000  a  year.  In  addition,  there  should  be  added  hire  of 
equipment  and  track  and  terminal  privil^es,  amounting  to  about 
$68,000  a  year.  There  would  thus  be  legitimate  fixed  charges 
and  return  on  investment  amounting  to  $140,000  a  year.  This 
would  be  a  reduction  of  nearly  $60,000  as  compared  with  an 
exhibit  introduced  by  the  company  (marked  exhibit  No.  80), 
but  would  still  leave  a  deficit  of  nearly  $40,000,  after  full  allow- 
ance for  increase  in  traflBc  over  the  past  year. 

An  approximate  revision  of  exhibit  No.  30,  along  the  lines 
discussed,  would  be  as  follows: 

Gross  income  available  for  rent  and  interest  (exhibit  No.  30) ..  $3S,621.70 
Interest,  rents,  etc.  (exhibit  No.  30) 199.355.00 

Net  corporate  loss  (exhibit  No.  30)   $160,733.30 

Adjustment  for  increase  in  traffic  for  past  year $60,000.00 

Reduction  in  fixed  charges  on  the  basis  of  valuation  at  $50,000 

per  mile  of  track  60,000.00 

Total  adjustments $120,000.00 

Net  corporate  loss — ^ad justed  40,733.80 

This  revision  shows  a  net  corporate  loss  of  $40,000  compared 
with  $160,000  in  exhibit  No.  30.  It  allows  for  the  probable 
additions  to  traflSc  for  the  present  year,  but  provides  for  return 
on  investment  on  only  $80,000  per  mile  of  track.  If  this  valua- 
tion be  accepted,  as  a  minimum,  there  can  be  no  esci^  from  the 
conclusion  that  the  increase  in  rates  should  be  allowed. 

Another  way  of  looking  at  the  matter  would  be  to  deduct  from 
the  gross  income  of  $88,621,70  the  moneys  spent  for  track  and 
terminal  privileges  and  the  hire  of  equipment,  which  may  be 
regarded  as  operating  expenses,  although  not  technically  classi- 
fied as  such.    If  that  be  done,  it  will  be  found  that^  in  the  ab- 
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senoe  of  a  material  inerease  in  traffic,  the  company  win  Ml  con- 
siderably short  of  earning  actual  operating  expenses.  And  even 
assuming  any  increase  in  traffic  which  reasonably  conld  be  ez" 
pected,  there  would  be  little,  if  any,  revenue  left  to  apply  on  the 
interest  on  the  company's  obligations. 

In  view  of  the  above  fucts,  it  cannot  be  doubted  that  the  com- 
pany is  under  the  necessity  of  procuring  additional  revenue  in 
order  to  continue  the  operation  of  its  road,  and  the  Conmiission 
is  of  &e  opinion  that  the  company's  new  tariff  showing  an  in- 
crease in  rates,  should  not  be  further  suspended  but  should  be 
permitted  to  go  into  effect. 


OHIO  PtJBLIO  TTTILITIES  COAfMISSIOlT. 

BB  NEW  BBEHEN-HINSTEB  OAS  COMPANY  ft  al. 

[No.  1824.] 

Service  —  JurUdicHan  of  CommisMan  —  Natural  gas  —  AJHrndon- 
menf. 

1.  Hie  Ohio  CommisiBiOD,  under  the  Miller  Act,  has  Jurisdiction 
Ofsr  an  application  for  permission  to  withdraw  natural  gas  senrioe 
from  ipeeified  municipalities. 

Bervioe  —  Juri8dicti4m  —  AhafidonmetU  —  MunicipaliUeM. 

2.  The  Ohio  Commission  cannot  be  deprived  of  jurisdiction  orer  a 
petition  for  the  withdrawal  of  natural  gas  serrioe  from  specified  mu- 
aieipalities  on  the  theory  that  it  hat  ao  Jurisdiction  over  such 
municipaUties,  since  an  order  wcvild  be  directed  to  the  oompanj  and 
not  to  the  municipalities. 

Service  «-  Abandonment  •*  JuriedieUon  of  ComnUaeion  —  €ourts. 

8.  A  petition  for  permission  to  abandon  natural  gas  service  wUl 
not  be  dismissed  1^  the  Ohio  Cottmission  on  the  ground  that  there  it 
an  action  pendkig  between  the  same  parties  for  the  same  cause,  since 
the  Commission  it  giTen  exclutive  Jurisdiction  in  tueh  a  case. 

OonetituUonal  law  —  IfnpaimiemS  of  contract  —  OueaMona  for  court 
and  ComnUseion, 

4.  The  quettlon  iHbetbor  municipalitiet  hold  tnch  eontractt  with 
a  public  ntilitj  at  would  preclude  the  latter  from  withdrawing  its 
■ervice,  is  for  the  courts  and  not  for  the  determination  of  the  Oliio 
Cbmmiation. 

[January  30,  1920.J 
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MoTioH  of  the  yiUages  of  New  Bromesi  and  Minster  to  di*- 
miss  an  application  for  leave  to  withdraw  natural  gas  aervioe 
and  facilities  fnnn  such  municipalities;  dismissed. 

By  the  Commission:  This  matter  was  heard  on  the  motion 
of  the  villages  of  New  Bremen  and  Minster  to  dismiss  the  appli- 
cation of  the  gas  company. 

Five  separate  grounds  are  set  forth  in  the  motion. 

[1]  The  first  alleges  that  the  Commission  has  no  jurisdiction 
of  the  subject-matter. 

This  application  was  made  under  the  recent  act  of  the  l^gislar 
ture,  commonly  known  as  the  Miller  Act,  which  specifically  con- 
fers upon  this  Commission  the  jurisdiction  in  matters  of  this 
kind. 

[2]  The  second  ground  sets  forth  that  the  Commission  has  no 
jurisdiction  over  the  villages  of  New  Bremen  an,d  ]^in8ter.  If 
the  evidence  is  sufficient  to  warrant  the  relief  prayed  for  in  the 
application^  the  order  would  be  directed  to  the  gB^s  oompaay  and 
not  to  the  villages. 

[3]  The  third  ground  alleges  that  there  is  an  action  pending 
between  the  same  parties  for  the  same  cause.  Since  the  act  un- 
der which  this  action  was  brought  confers  exclusive  jurisdiction 
upon  the  Commission  in  the  matter  of  abandoning  service  by  a 
public  utility^  there  could  not  be  another  action  pending  in  any 
other  tribunal  "for  the  same  cause/' 

On  the  hearing  of  the  motion  some  evidence  was  submitted, 
and  the  petition  filed  in  the  court  of  common  pleaa  by  the  villages 
against  the  gas  company  was  offered  as  an  exhibit.  Upon  exam- 
ination of  that  petition,  which  was  filed  in  the  court  of  common 
pleas  of  Auglaize  county,  Ohio,  November  14,  1919,  it  appears 
that  after  describing  the  parties,  the  only  pertinent  allegations 
upon  which  an  injunction  was  sought,  are  that  on  the  first  day 
of  May,  1888,  the  predecessor  of  the  New  Bremen-Minster  Gas 
Company  secured  a  franchise  to  lay  its  pipes  and  mains  in  the 
said  villages,  and  to  furnish  natural  gas  to  tibe  inhabitants  there- 
of;  that  said  franchise  was  accepted  and  the  company,  to  which 
it  was  granted,  installed  its  gas  system  in  accordance  therewith 
and  exercised  its  rights  and  privil^es  thereunder. 

There  is  no  all^^tion  setting  forth  the  term  of  the  franchise 
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and  nothiiig  to  indicate  whether  or  not  the  franchise  has  expired. 
It  is  farther  alleged  that  on  the  first  daj  of  August,  1918,  the 
New  Bremen-Minster  Gas  Company,  in  addition  to  the  liabilities 
under  its  franchise,  further  agreed  to  furnish  additional  gas 
under  said  franchise  from  the  New  Knoxville  gas  field,  but  there 
is  no  allegation  in  the  petition  as  to  the  duration  of  said  contract 
and  as  to  whether  or  not  it  is  still  in  force. 

It  is  alleged  that  the  inhabitants  of  the  villages  have  prepared 
their  residences  for  the  use  of  natural  gas,  and  that  notice  has 
been  served  upon  the  villages  that  the  gas  company  is  about  to 
remove  its  mains  from  the  streets  and  alleys,  but  there  is  no  alle- 
gation that  in  doing  so  they  are  violating  any  contract,  franchise, 
or  rate  ordinance.  It  is  alleged  only  that  in  case  they  carry  out 
their  purpose,  the  villages  will  suffer  great  and  irreparable  loss. 
And,  notwithstanding  the  fact  that,  as  disclosed  at  the  hearing, 
no  gas  had  been  furnished  by  the  gas  company  in  either  of  these 
villages  for  ten  months  prior  to  the  filing  of  the  petition,  an  in- 
junction was  asked  restraining  them  from  disconnecting  the 
service. 

It  is  very  evident  that  this  is  not  "for  the  same  cause''  as  set 
forth  in  the  application  filed  herein. 

The  fourth  ground  is  that  the  application  does  not  state  facts 
which  show  a  cause  of  complaint. 

Upon  examination  of  the  application  it  appears  that  all  the 
necessary  allegations  which  are  required  under  the  provisions 
of  the  Miller  Act  are  contained  therein. 

[4]  The  sixth  ground  of  the  motion  is  that  the  rights  of  the 
villages  nnder  their  franchises  and  contracts  are  protected  by 
Article  II,  Section  28  of  the  Constitution  of  Ohio,  and  Article 
I,  Section  10  of  the  Constitution  of  the  United  States. 

If  it  be  true  that  the  villages  hold  such  contracts  as  preclude 
the  right  of  the  gas  company  to  withdraw  its  service,  notwith- 
standing the  Miller  Act,  that  is  a  question  for  the  courts  and  not 
for  this  Commission.  It  is  the  duty  of  this  Commission — an 
administrative  body — ^to  administer  the  law  as  it  finds  it,  and  if 
it  is  unconstitutional,  that  question  can  be  raised  in  the  supreme 
conrt  on  review  of  the  findings  of  the  Commission. 

For  these  reasons  the  motion  will  be  denied  and  the  defendants 
given  opportunity  to  answer  the  complaint. 
P.U.R.1920B.  17 
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PBNNSTIiVANIA  PUBLIC  8BSRY1CE  COMMIS8IOH. 

CHABLES  P.  SGHAUB 

V. 

MECHANICSBURG  GAS  ft  WATEE  COMPANY. 
[Complaint  Docket  No.  2211.] 

Bates  —  Oaa  —  Service  charge  —  Amount, 

1.  The  cost  of  installing  service  by  a  gas  companj,  having  OTer 
700  patrons,  materially  exceeds  30  cents  a  month. 

Rates  —  Kind  —  Readiness  to  serve  charge. 

2.  A  service  charge  recognizing  the  element  of  cost'  of  "stand 
ready  to  serve"  is  equitable. 

Discrimination  —  Rates  —  Cfas  —  Service  charge  —  Size  of  meters. 

3.  The  principle  that  a  uniform  service  charge  for  all  sizes  of 
meters  is  discriminatory,  is  sound  in  theory,  but  may  be  ignored  in 
practice,  where  less  than  21  per  cent  of  the  patrons  make  use  of  meters 
of  the  larger  sizes. 

[January  12,  1920.] 

Complaint  as  to  rates  for  gas  charged  in  the  borough  of  Me- 
chanicsburg;  dismissed. 

Brecht,  Commissioner:  Respondent  is  engaged  in  the  busi- 
ness of  furnishing  gas  and  water  to  the  residents  of  the  borough 
of  Mechanicsburg,  Cumberland  county.  It  filed  a  new  tariff  for 
gas,  effective  June  28,  1918,  in  which  inter  alia  it  imposes  a 
readiness  to  serve  charge  of  30  cents  per  month  upon  all  con- 
sumers. The  complaint  filed  alleges  that  this  ready  to  serve 
charge  is  unreasonable,  excessive,  and  without  justification,  and 
that  if  respondent  is  allowed  to  charge  and  collect  it,  an  injustice 
will  be  done  to  all  consumers  of  gas. 

The  respondent  company,  it  appears,  was  organized  some  time 
in  1857,  and  began  furnishing  gas  service  about  1866.  It  would 
seem  from  respondent's  testimony' that  the  operation  of  the  gas 
plant  was  not  successful,  and  that  as  a  consequence  the  property 
was  leased  in  1893  to  another  party  for  a  period  of  fifty  years 
with  the  privilege  to  piu-chase  it  within  ten  yeara  In  1904  the 
plant  was  again  transferred  by  lease,  and  finally,  a  few  months 
later,  the  rights,  franchises,  and  privileges  in  the  property,  nego- 
tiated under  the  various  leases,  were  again  acquired  by  respond- 
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eodt  for  the  sum  of  $25,000^  and  since  then  the  plant  has  been 
under  its  control  and  management 

The  historical  cost  of  the  property  used  in  the  gas  service,  as 
submitted  by  respondent,  not  including  anything  expended  upon 
it  during  the  period  from  1893  to  1904  when  the  plant  was  oper- 
ated under  a  lease,  is  substantially  $92,000.  The  expenditures 
made  from  1893  to  1904  could  not  be  definitely  determined,  but 
were  estimated  by  the  company  to  be  from  $15,000  to  $20,000, 
making  the  total  original  cost  claimed  by  respondent  in  the 
neighborhood  of  $107,000.  It  was  agreed  by  the  accountants  of 
complainant  and  respondent  that  since  1904,  $36,688.78,  has 
been  expended  upon  extensions  and  other  plant  construction. 
The  complainant,  after  including  certain  values  placed  on  the 
property  in  lease  transactions  in  1904,  submits  that  a  liberal 
figure  for  original  cost  of  respondent's  plant  is  $50,000. 

Through  its  engineer  respondent  oflFered  in  evidence  a  repro- 
duction cost  new  estimate,  based  upon  an  inventory  made  in 
1917,  and  figured  upon  unit  prices  prevailing  in  1913  and  1914, 
which  amounted  to  $115,903.  This  figure,  as  depreciated  by 
respondent,  amounts  to  $89,918.  The  inventory  and  appraisal 
of  this  valuation  are  not  given  in  suflScient  detail  upon  the  rec- 
ord to  permit  a  check  to  be  made  upon  the  results  obtained,  and, 
therefore,  cannot  be  accepted  as  conclusive  for  the  purpose  for 
which  they  are  offered.  No  evidence  upon  the  cost  of  reproduc- 
tion new  of  respondents  plant  was  presented  by  the  complainant. 

Operating  and  maintenance  expenses,  not  including  any  in- 
terest on  bonds,  were  produced  by  respondent  company  from  its 
books  for  the  year  ending  December  17,  1917.  The  operating 
costs  as  given  for  that  year  chargeable  to  the  gas  plant  were  $14,- 
282  of  which  $9,234  were  directly  expended  upon  the  gas  serv- 
ice, $2,748  allocated  to  the  gas  business  out  of  the  general  ex- 
pense account  for  water  and  gas  service,  and  $2,300  charged  for 
annual  depreciation.  No  information  was  given  as  to  the 
amount  of  the  general  expense  account,  out  of  which  $2,'748  was 
allocated  to  the  gas  service,  nor,  with  the  exception  of  about 
$1,500  of  that  amount,  is  there  any  principle  appearing  in  the 
testimony  by  which  the  reasonableness  or  equity  of  the  alloca- 
tion as  a  whole  may  be  determined.  The  details  given  upon  the 
age  of  the  various  units  of  the  property  are  not  sufficiently  ex- 
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plicit  to  juBtif  J  a  depreciation  of  $2,800  per  annum.  But  as 
the  records  imply  that  the  company  has  not  earned  depreciation 
in  the  past,  it  would  appear  that  $1,500  to  $1,800  would  not 
be  an  unreasonable  amount  to  allow  annually  for  that  purpose. 

All  *told  respondent  has  750  consumers  some  of  whcMn,  it  ap- 
pears, are  using  gas  only  for  a  month  or  two  during  the  year. 
Based  upon  the  average  number  of  patrons  and  the  average  gas 
sales,  the  expert  of  respondent  estimated  a  total  gross  revenue 
under  the  new  rates  of  $14,400  per  year.  This  amount  includes 
a  service  charge  of  30  cents  per  month  for  750  customers,  or  a 
total  annual  ready  to  serve  charge  of  $2,700.  Testimony  on  be- 
half of  the  company  shows  that,  during'  the  first  seven  months 
since  the  pending  tariff  went  into  effect,  the  service  charge  col- 
lected has  amounted  to  $1,512.36  which  would  indicate  at  that 
rate  a  total  for  the  year  of  $2,592.60. 

The  data  given  to  support  the  estimates  on  valuation  are  not 
8u£Sciently  itemized  to  determine,  with  any  degree  of  accuracy, 
the  present  fair  value  of  respondent's  property.  However,  as 
complainant  concedes  the  value  to  be  $50,000,  and  respondent 
has  fixed  it  at  $90,000,  it  is  safe  to  assume  under  the  facts  and 
evidence  that  the  basic  value  for  rate  making  would  not  fall  be- 
low $60,000.  If  7  per  cent  is  allowed  for  return  and  the  opera- 
ting costs  reduced  from  $14,282  claimed  by  the  company  to 
$12,584  which  have  been  reasonably  substantiated,  the  respond- 
ent is  entitled  to  receive  an  annual  operating  revenue  of  $16,734, 
as  against  $14,400  estimated  by  respondent's  expert  as  the 
amount  of  the  company's  present  annual  gross  receipts.  Even 
upon  a  valuation  of  $50,000  conceded  by  complainant,  the  net 
income  under  these  operating  figures  would  show  on  a  7  per  cent 
return  a  yearly  deficit  of  $1,684. 

It  is  quite  evident  that  the  net  earnings  of  respondent,  under 
the  new' schedule  of  rates,  are  not  in  excess  of  what  the  company 
should  ^receive.  Nor  does  the  complainant  intimate  or  allege 
that  the  new  rates  are  unjust,  unreasonable,  or  excessive.  The 
complaint  is  lodged  solely  against  the  service  charge  of  30  cents 
per  month  for  each  consumer,  alleging  that  the  charge  imposed 
is  excessive,  and  that  it  is  unreasonable  and  discriminative  both 
in  principle  and  practice. 
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[1]  III  the  absence  of  detailed  data  in  the  record,  the  cost 
incurred  by  the  company  to  install  service  and  hold  itself  in 
readiness  to  furnish  gas  whenever  demanded  cannot  be  computed 
in  this  instance.  But  it  has  been  repeatedly  disclosed  that  where 
a  strict  analysis  of  the  cost  of  installing  service  has  been  made 
by  a  gas  company  having  over  700  patrons,  a  ready-to-serve 
charge  of  30  cents  per  month  would  fall  materially  below  what 
was  actually  expended  for  that  purpose.  There  is  nothing  in 
the  record,  nor  in  the  experience  of  the  Commission,  that  would 
warrant  the  conclusion  that  the  present  service  charge  of  30  cents 
per  month  is  unreasonable  or  excessive. 

[2]  With  respect  to  the  equity  of  making  such  a  charge,  the 
Commission  has  set  forth  the  general  principle  under  which  a 
ready-to-serve  chaise  is  justified  in  Light  Committee  of  Council 
of  Lewiston  Borough  v.  Penn  Central  Light  &  P.  Co.  7  Pa.  P. 
8.  C.  97,  in  the  following  language : 

"There  is  no  distinction  in  principle  between  a  system  of 
minimum  payments  and  a  system  of  ready-to-serve  charges.  Both 
are  predicated  upon  the  same  analysis  of  the  total  cost  of  the 
service.  Both  recognize  the  element  of  ^stand  ready  to  serve.' 
In  a  sehedule  with  minimum  payment  requirements,  the  ready- 
to-serve  costs  are  concealed  in  the  rate  per  unit  and  in  the  mini- 
mum. Li  a  schedule  with  a  pure  ready-to-serve  charge  these  costs 
stand  revealed." 

[3]  The  further  objection  of  complainant  that  a  uniform 
charge  for  all  sizes  of  meters  shows  discrimination  is  sound  in 
theory.  But  on  the  prosaic  level  of  business,  actual  conditions 
must  always  be  given  due  consideration.  In  the  present  in 
stance,  the  number  of  patrons  using  the  larger  capacity  meter  is 
80  small  that  a  recognition  of  this  principle  would  not  materially 
affect  the  monthly  payment  of  a  great  majority  of  the  consumers. 
The  record  shows,  agreed  to  by  both  parties,  that  on  June  7, 
1919,  respondent  company  had  683  meters  installed  as  follows: 

609  3-light  meters;  58  Wight  meters;  13  10-light  meters;  3 
20-light  meters. 

These  figures  show  that  89  per  cent  of  the  patrons  use  the 
small  3-light  meter,  and  less  than  2^  per  cent  make  use  of  meters 
to  which  ten  lights  and  over  are  attached. 

Under  these  circumstances  the  practical  effect  of  apportioning 
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the  charge  in  question  according  to  the  size  of  the  meter  would 
not,  under  the  most  liberal  estimate,  reduce  the  proposed  service 
charge  more  than  about  2  cents  a  month,  and  consequently  aflFord 
no  substantial  relief  to  nearly  90  per  cent  of  respondent's  patrons. 
Furthermore,  as  30  cents  per  month  has  not  been  found  under 
the  evidtoce  to  be  an  excessive  charge  to  collect  from  the  con- 
sumer, an  equitable  readjustment  of  this  charge,  basing  it  upon 
the  capacity  of  the  meter,  would  not  reduce  the  amount  now 
placed  upon  the  small  user,  but  would  impose  a  few  ceuts  higher 
charge  per  month  upon  the  few  patrons  using  the  large  capacity 
meters.  The  additional  revenue  gained  under  this  plan  of  levy- 
ing the  service  charge,  because  of  the  comparatively  small  number 
of  large  consimiers,  would  not  be  of  material  moment  to  respond- 
ent in  the  conduct  of  its  business. 

The  Commission  consequently  finds  under  the  facts  and  the 
evidence  that  the  ready-to-serve  charge  of  30  cents  per  month 
as  provided  under  respondent's  tariff,  effective  June  28,  1918. 
is  not  unreasonable  or  excessive,  and  that  an  order  should  issue 
dismissing  the  complaint. 


UTAH  PUBIilO  UTHilTIBS  COMMISSION. 

RE  UTAH  LIGHT  &  TRACTION  COMPANY. 
[CaM  No.  44.] 

Valuation  ^  Ascertainment  of  value  —  Coat  of  reproduction. 

1.  In  making  a  physical  valuation  of  a  utility  company's  property, 

the  "cost  of  reproduction  new"  should  be  given  consideration  in  the 

absence  of  reliable  evidence  of  actual  coet. 
Valuation  «  Beproduction  coat  —  Actual  cost. 

2.  Actual  cost,  where  available,  and  shown  to  be  reasonable,  should 
be  used  in  reproduction  cost  computations. 

Valuation  ^  Overhead  costs. 

3.  In  the  valuation  of  the  pubUc  utiliiy't  property,  certain  over- 
head sums  should  be  added  to  structural  costs  for  engineering,  actual 
cost  of  acquiring  franchises,  administration  and  legal  expenses,  interest 
during  construction,  and  other  items  which  are  necessarily  incurred 
in  the  construction  of  such  property. 

Valuation  «  Cost  of  reproducUon  »  Ntmnal  cost  new. 

4.  Normal  cost  new  of  the  property  of  a  public  utility,  under 
conditions  prevailing  during  the  construction  period  prior   to  1017, 
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rather  tliaii  prices  prevailing  in  1918,  should  be  used  in  determining 
the  cost  of  reproducing  a  utility  company's  property. 
Vmituaion  «  Leased  property. 

5.  Leased  property,  wherever  it  is  proven  to  be  uied  and  useful 
for  traction  purposes,  should  be  included  in  the  inventory  of  a  traction 
company's  property. 

VmUuMon  »  Development  expenses  »  Baling. 

6.  Duplicated  cost  of  paving,  due  to  civic  improvements,  should 
be  considered  under  the  head  of  development  expenses  in  the  valuation 
of  a  railway  company's  property. 

Valuation  »  Overheads  —  Contingencies. 

7.  In  the  valuation  of  a  railway  company's  property,  no  allowance 
was  made  for  contingencies  on  the  ground  that  whatever  delays,  dis- 
asters, correcti<ms  of  mistakes,  change  of  plans,  overtime,  etc.,  actually 
had  occurred,  had  already  been  included  in  other  costs. 

Taltiation  —  Overheads  •«  OnUsaions, 

8.  In  the  valuation  of  a  railway  company's  property,  no  allow- 
ance was  made  for  omissions  on  the  theory  that  there  is  invariably 
an  under  count,  since  an  over  count  is  equally  likely  to  occur. 

Valuation  —  Overheads  •«  Concealed  trorlc. 

9.  In  the  valuation  of  a  railway  company's  property,  an  allowance 
was  made  to  cover  hidden  and  concealed  work,  for  the  reason  that 
changes  and  extensions  are  very  often  made  during  the  actual  con- 
struction work,  which  by  their  nature  are  inaccessible  and  for  which 
no  corrected  records  are  available. 

Valuation  —  Overheads  »  Interest  during  construction, 

10.  In  the  valuation  of  a  railway  company's  property,  interest 
during  construction  was  allowed  at  6  per  cent  on  real  estate  and  right 
of  way  for  the  full  construction  period  of  a  year  and  a  half,  and  on 
the  balance  of  way  and  structures  tor  one-half  of  the  construction 
period,  while  six  months'  interest  allowance  was  apportioned  on  pa.o 
senger  cars,  electric  equipment  of  passenger  cars  and  furniture,  and 
nine  months'  interest  on  the  balance  of  equipment  and  on  substation 
buildings  and  equipment. 

Valuation  «  Overheads  »  Taxes  during  construction, 

11.  In  the  valuation  of  a  railway  company's  property,  the  taxes 
on  paving  during  the  construction  period  were  disallowed,  but  an 
allowance  was  made  for  the  taxes  on  real  estate  during  the  entire 
construction  period  of  a  year  and  a  half. 

Valuation  —  Overheads  «  C€kst  of  forming  construction  organization, 

12.  No  allowance  should  be  made  in  the  valuation  of  a  railway 
company's  property  for  the  cost  of  forming  the  construction  organiza- 
tion, as  to  work  done  by  the  contractor,  since  this  is  covered  by  the 
contractor's  profit. 

Valuation  »  Overheads  •«  Cost  of  reeruiting  labor. 

13.  An  allowance  of  4  per  cent  on  labor  cost,  exelusive  of  contract 
work,  was  nuide  for  the  cost  of  recruiting  labor  in  the  valuation  of  a 
railway  company's  property. 
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Valuation  »  Overheads  •«  Preliminary  cost. 

14.  A  claim  in  an  amount  equal  to  2  per  cent  ol  the  total  con- 
■truotion   cost   for  preliminary   engineering  and   legal   ooet   accruing 
liefore  actual  construction  of  work  began,  was  held  excceaive,  in  the 
Taluation  of  a  railway  company's  property. 
Valuation  —  Overheads  —  Cost  of  promotion, 

16.  Men  who  have  the  ability  to  construct  legitimate  railway  oiter- 
prises  are  entitled  to  a  reasonable  consideration  therefor,  but  they 
have  no  right  to  expect  an  extravagant  one. 
Valuation  —  Overheads  —  Cost  of  acquiring  money. 

16.  The  cost  of  acquiring  money  which  covers  the  cost  of  selling 
or  marketing  securities  for  the  permanent  financing  of  utility  prop- 
erty, is  a  reasonable  charge  entering  into  the  cost  of  the  property^ 
and  should  be  allowed  in  valuation  proceedings,  except  in  cases  where 
this  charge  has  been  amortized,  or  has  been  recouped  from  earnings. 

Valuation  —  Going  value  —  Deficits  —  Title, 

17.  While  going  concern  value  is  a  thing  to  be  reckoned  with  in 
the  valuation  of  utility  property,  its  calculation  should  not  include 
deficits  arising  prior  to  the  time  the  present  owners  acquired  title. 

Valuation  —  Ooing  valtte  •«  Determination. 

18.  No  general  rule  can  be  laid  down  for  the  ascertainment  of 
going  value,  which  must  be  arrived  at  only  upon  the  exercise  of  the 
best  judgment  of  the  Commission  after  the  consideration  of  all  relevant 
facts. 

VtUuation  ~  Ooing  value  ~  Cost  of  development  •«  Superseded  prop^ 
erty, 

19.  No  allowance  should  be  made  on  account  of  superseded  prop- 
erty in  the  valuation  of  utility  property,  except  for  such  as  has  been 
superseded  since  the  existing  ownership  began. 

Valuation  —  Development  cost  —  Unprofitable  eoctenHons. 

20.  The  public  cannot  be  required  perpetually  to  make  good  deficits 
arising  from  extensions  into  improfitable  territory  by  the  capitaliza- 
tion of  such  deficits  as  a  development  cost. 

Valuation  ~  Working  capital. 

21.  The  sum  of  $199,458.21  was  allowed  as  the  working  capital 
of  a  street  railway,  the  value  of  whose  property  was  found  to  be 
$8,744,425.62. 

Depreciation  —  ValuaUon  —  Deferred  maintenance. 

22.  In  a  valuation  for  rate  making,  deferred  maintenance  was 
deducted  from  the  present  fair  value  of  the  property,  on  the  ground 
that  a  customer  in  receiving  service  from  a  utility  pays  a  just  and 
reasonable  rate  for  good,  eflBcient  service,  and  that  in  so  far  as  the 
utility  is  permitted  to  fall  below  this  standard,  the  customer  pays 
onlv  for  that  which  he  receives. 


Valuation  —  Fair  value  —  Ascertainment, 

Discussion  of  rules  for  ascertaining  fair  value,  p.  267. 
Valuation  •«  Reproduction  cost  ~  Definition, 

Definition  of  reproduction  cost,  p.  269. 
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VdituMon  »  Overheads  —  Organization  expenses. 

DisciiBsioii  of  necessity  of  allowing  for  organization  openset  in 
yalnation  of  the  utility's  property  for  rate  making,  p.  871. 
VdhuOian  »  Warkinff  capital  »  Depnition, 

Definition  of  working  capital,  p.  283. 
Depreciation  —  Definition, 

Definition  of  depreciation,  p.  284. 

[January  16,  1920.] 

Valuation  PBooBBDmo  upon  the  application  of  the  Utah 
Li^t  &  Traction  Company  for  permission  to  effect  operating 
economies,  and  to  increase  its  revenues;  company's  property 
valued  and  fair  value  for  rate-making  purposes  as  of  June  30, 
1918,  found  to  be  $8,468,278.64. 

Appearances:  John  F.  MacLane  for  Utah  Light  &  Traction 
Co.;  W.  H.  Folland  for  Salt  Lake  City;  and  Walton'&  Walton 

for  E.  A.  Walton. 

• 

By  the  Commission :  The  Commission  having  heretofore,  on 
August  9,  1918,  P.U.R.1918F,  718,  filed  a  report  in  the  above- 
entitled  action,  and  having,  on  the  same  date,  issued  an  order 
requiring  the  petitioner  to  make  a  physical  valuation  of  its  prop- 
erties, and  to  file  a  report  thereon,  and  the  petitioner  having 
complied  with  the  said  order  by  the  filing  of  its  report  of  physical 
valuation  of  all  its  properties,  used  and  useful  in  the  giving  of 
traction  service,  under  date  of  March  18,  1919,  and  hearings  on 
said  report  having  been  thereafter  conducted  and  concluded  on 
May  24,  1919,  and  said  cause  having  been  taken  imder  advise- 
ment, the  Commission  nov^  makes  the  following  report  and  find- 
ings: 

The  Utah  Light  &  Traction  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Utah,  with  its  prin- 
cipal place  of  business  in  Salt  Lake  City,  Utah,  has  been  before 
the  Commission  with  petitions  for  rate  increases  on  two  occasions, 
and  decisions  have  been  rendered  in  whieh  certain  increases  in 
rates  were  granted,  case  No.  6  having  been  decided  December  29, 
1917,  P.U.R.1918B,  497,  and  the  instant  case  (No.  44)  having 
been  decided,  as  to  rates,  August  9, 1918. 

The  Commission  felt,  during  its  consideration  of  these  cases, 
the  necessity  of  having  accurate  information  as  to  the  fair  value 
for  rate-making  purposes  of  the  property  used  and  useful  in  the 

P.U.R.1920B. 


Digitized  by 


Google 


266  UTAH  PUBLIC  UTILITIES  COMMISSION. 

giving  of  traction  service  to  the  public.  No  attempt,  however, 
was  made  during  either  of  the  rate  hearings  to  secure  a  complete 
valuation,  although  certain  data  was  submitted  in  case  No.  6, 
which  purported  to  be  a  statement  of  the  physical  cost  of  the 
property  of  the  company. 

At  the  time  of  rendering  the  decision  as  to  rates,  in  the  instant 
case,  the  Commission  ordered  a  physical  valuation  of  the  prop- 
erties of  the  company,  and  granted  four  months  from  the  effec- 
tive date  of  the  order  (August  16,  1918),  during  which  time  the 
company  should  prepare  and  submit  its  report  on  said  valuation. 
Various  orders  extending  the  time  within  which  the  valuation 
report  should  be  filed  were  entered,  and  finally,  on  March  18, 
1919,  a  report  in  the  form  of  four  volumes,  prepared  by  the  com- 
pany's valuation  engineer,  Mr.  V.  Y.  Davoud,  was  filed  with 
the  Commission. 

On  April  11,  1919,  an  order  was  entered  by  the  Commission 
fixing  the  hearing  on  the  valuation  on  May  13,  1919.  The  hear- 
ing was  held  and  the  inventory  was  examined  in  detail.  Cross- 
examination  was  had  by  both  the  Commission  and  protestants. 
Further  evidence  was  introduced  in  support  of  the  valuation, 
briefs  were  filed,  and  the  case  was  submitted. 

Historical 

The  following  brief  history  of  the  street  railway  system  in 
Salt  Lake  City,  appears  in  petitioner's  Exhibit  No.  1,  Case  Na 
6: 

"On  January  29, 1872,  the  Salt  Lake  City  Railroad  Company 
was  organized  for  the  purpose  of  constructing,  maintaining  and 
operating  a  horse  car  street  railway  system  upon  the  streets  of 
Salt  Lake  City,  under  a  twenty-one  year  franchise  granted  by 
Salt  Lake  City  April  26,  1872,  actual  operation  being  started 
June  26,  1872.  This  company  continued  the  operation  of  the 
horse  car  system  until  the  year  1889,  when  it  had  completed  and 
in  operation  a  total  of  14  miles  of  single  track,  operating  a  total 
of  21  regular  cars. 

"On  November  30,  1889,  the  company  was  reorganized  for 
the  purpose  of  rebuilding  and  electrifying  the  system,  a  new 
twenty-five  year  franchise  being  granted  by  Salt  Lake  City. 

^During  the  year  1890  the  Salt  Lake  Bapid  Transit  Company 
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®itered  the  field  under  a  twenty-year  franchise  granted  by  Salt 
take  City,  in  competition  with  the  operating  company. 

"The  two  companies  continued  to  operate  until  August  1, 
^901,  when  their  interests  were  consolidated  with  those  of  the 
^tah  Power  Company,  forming  the  Consolidated  Railway  & 
J^ower  Company.  At  this  time  the  Salt  Lake  City  Railroad 
Company  had  completed  and  in  operation  a  total  of  47.50  miles 
^f  single  track,  and  the  Salt  Lake  Rapid  Transit  Company  a 
*^I  of  21.91  miles  of  single  track. 
'The  Consolidated  Railway  &  Power  Company  continued  the 


^^Pei-ation  of  the  Railway  System  until  December  31,  1903,  when 
terests  of  that  company  were  consolidated  with  those  of  the 
Light  &  Power  Company,  which  owned,  controlled,  and 


w.^  interests  of  that  company  were  consolidated  with  those  of  the 

ny^  ^ted  the  electric  light,  power,  and  gas  systems  in  Salt  Lake 
^  ^nd  Ogden,  forming  the  Utah  Light  &  Railway  Company. 

X^be  owners  of  the  new  company  continued  the  operation  of 
*^e  railway  system  in  connection  with  the 'light,  power,  and  gas 
systems  until  August  81,  1914.  In  1907  a  complete  reconstruc- 
tion of  the  properties  was  commenced  and  upwards  of  $4,643,447 
was  expended  in  improvements,  additions  and  extensions  to  the 
railway  system  alone,  up  to  December  81,  1914. 

"On  August  81,  1914,  the  interests  of  the  Utah  Light  &  Rail- 
way Company  were  taken  over  by  the  Utah  Light  &  Traction 
Company,  and  the  railway  system  was  segregated  from  the  power 
system  and  operated  independently  after  December  31,  1914." 

At  present  there  are  in  the  system  146.11  miles  of  single  track, 
exclusive  of  tracks  in  car  bams  and  shop8>  but  including  layouts, 
curves,  crossings,  crossovers,  and  turnouts.  It  consists  of  urban, 
suburban,  and  interurban  lines.  Suburban  and  interurban  lines 
run  southeast  to  Holiday,  a  distance  of  4.1  miles  from  Salt  Lake 
City  limits,  south  to  Murray,  Midvale,  and  Sandy,  a  total  dis- 
tance of  9.3  miles  from  Salt  Lake  City  limits,  and  north  to  Boun- 
tiful and  Centerville,  a  distance  of  9  miles  from  the  Salt  Lake 
City  limits. 

Value  far  Rate  Mahmg. 

The  question  to  be  determined  by  this  Commission  is :  "What 
is  the  fair  valuation  for  rate-making  purposes  of  the  traction 

P.U.R.1920B. 


Digitized  by 


Google 


208  UTAH  PUBLIC  UTILITIES  COMMISSION. 

property  of  the  company,  used  and  nseful  in  the  rendering  of 
transportation  service  to  the  public  ? 

The  Pennsylvania  supreme  court  in  the  case  of  Ben  Anon  v. 
Ohio  Valley  Water  Co.  (P.U.R.1918D,  at  page  63)  says: 

"The  ascertainment  of  the  fair  value  of  the  property  for  rate- 
making  purposes  is  not  a  matter  of  formulas,  but  it  is  a  matter 
which  calls  for  the  exercise  of  a  sound  and  reasonable  judgment 
upon  a  proper  consideration  of  all  relevant  facts.  The  Commis- 
sion is  not  bound  to  adopt  any  one  method  to  the  exclusion  of  all 
others.  It  may  take  into  consideration  various  methods,  and  use 
its  judgment  as  to  the  extent  to  which  either  shall  be  employed." 
(260  Pa.  289,  103  Atl.  Y60.) 

The  Supreme  Court  of  the  United  States,  in  Smyth  v.  Ames, 
reported  in  169  U.  S.  466  (42  L.  ed.  819),  says  as  to  arriving 
at  a  fair  value  for  rate-making  purposes : 

"In  order  to  ascertain  that  value,  the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  r^arded  in  estimating 
the  value  of  the  property.  What  the  company  is  entitled  to  ask 
is  a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience.  On  the  other  hand,  what  the  public  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it  for  the  use 
of  a  public  highway  than  the  services  rendered  by  it  are  reason- 
ably wt)rth. 

"These  general  principles  as  to  reasonableness  of  rates  and 
valuation  are  aflSrmed  in  the  more  recent  Minnesota  Eate  Cases 
(Simpson  v.  Shepard)  280  U.  S.  362,  57  L.  ed.  1511,  1555,  48 
L.R.A.(N.S.)  1161,  33  Sup.  Ct.  729,  Ann.  Cas.  1916A,  18: 

"In  San  Diego  Land  &  Town  Co.  v.  National  City,  174  TJ.  S. 
757,  43  L.  ed.  1161,  19  Sup.  Ct  Rep.  804,  it  is  said :  'What  the 
company  is  entitled  to  demand,  in  order  that  it  may  have  just 
compensation,  is  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public'  '^ 
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Method  of  ValtuxUofL 

[1]  When  a  property  has  been  constructed  by  successive  cor- 
porations, at  intervals  extending  over  a  considerable  period  of 
time,  it  is  difficult  to  ascertain  from  the  corporation  records  the 
actual  cost,  for  the  reason  that  construction  accounts  were  not 
usually  kept  according  to  standard  classifications.  Furthermore, 
at  this  late  date,  if  actual  costs  were  available,  it  would  be  im- 
possible, without  a  check  of  the  physical  property,  to  say  that 
the  money  represented  in  the  accounts  had  been  wisely  spent,  and 
that  no  extravagance  or  waste  had  entered  into  the  construction. 
The  Commission  has,  therefore,  approved  "reproduction  cost 
neV  as  a  method  of  valuation  to  be  given  consideration.  This 
is  in  line  with  the  general  practice  of  other  Commissions,  and 
of  the  Interstate  Commerce  Commission  in  valuation  proceed- 
ings. 

Reproduction  cost,  as  used  in  this  case,  means  the  amount  of 
cash  or  its  equivalent  that  would  be  necessarily  expended  to  ac- 
quire the  right  of  way  and  the  real  estate  used  and  useful  (not, 
however,  exceeding  the  fair  value  of  similar  nearby  real  estate), 
and  of  reproducing  the  other  physical  property  of  the  utility, 
used  and  useful,  in  the  condition  in  which  it  existed  when  first 
put  into  the  service  of  the  public. 

[2,  3]  Actual  costs,  where  available,  and  shown  to  be  reason- 
able, are  used  in  reproduction  cost  computations.  To  these  struc- 
tural costs  are  added  certain  overhead  sums,  not  inhering  in  the 
said  costs,  for  engineering,  actual  cost  of  acquiring  franchises, 
administration  and  legal  expenses,  interest  during  construction, 
and  other  items  which  are  necessarily  incurred  in  the  construc- 
tion of  a  property  of  this  character. 

In  line  with  this  method,  the  physical  inventory  of  the  com- 
pany has  been  prepared  and  submitted.  This  inventory  and  all 
the  records  submitted  and  pertaining  thereto,  both  financial  and 
otherwise,  have  been  examined  and  checked  by  the  engineering 
stafiF  of  the  Commission,  while  the  statisticians  of  the  Commis- 
sion have  thoroughly  investigated  the  records  of  the  company. 
Both  matters  have  required  a  large  amount  of  time  and  labor. 

[4]  The  inventory  of  physical  property  submitted  by  the  com- 
pany purports  to  set  forth  the  cost  of  reproduction  new,  includ- 
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ing  engineering  costs,  under  conditions  prevailing  during  the 
construction  period  and  prior  to  April  6,  1917,  and  herein  called 
''Normal  Coet  New."  To  the  total  'TiTonnal  Cost  New''  are 
added  further  amounts  which,  it  is  claimed,  should  accrue  to  the 
property  value  as  above  determined,  as  working  capital,  develop- 
ment cost,  cost  of  acquiring  money,  cost  of  promotion,  and  other 
costs  making  up  overheads,  which,  it  is  claimed,  would  be  in- 
curred in  the  reproduction  of  this  property. 

The  company  also  presented  an  inventory  showing  the  pur- 
ported cost  new  of  reproducing  the  property  at  prices  prevailing 
June  30,  1918.  The  Commission  is  of  the  opinion  that  only  the 
'TTormal  Cost  NeV  of  the  property  as  set  forth  by  the  company 
should  be  given  consideration  in  this  proceeding.  Whether  or 
not  the  property  of  the  company  has  permanently  enhanced  in 
value  on  account  of  conditions  brought  about  by  the  great  world 
war  can  only  be  determined  after  a  lapse  of  time,  and,  therefore, 
cannot  be  intelligently  passed  upon  now  by  this  Commission. 

Leased  Property. 

[5]  Certain  items  of  physical  property  which  the  company 
has  included  in  its  physical  inventory  as  being  used  and  useful 
for  traction  purposes  are  included  in  the  terms  of  a  lease  dated 
January  2, 1916,  whereby  this  property  is  leased  by  the  company 
to  the  Utah  Power  &  Light  Company,  which  latter  company  is 
sole  owner  of  the  stock  of  the  traction  company.  By  the  terms 
of  this  lease,  the  expenses  of  maintenance,  depreciation,  taxes, 
and  assessments  on  the  leased  property  are  to  be  borne  by  the 
Utah  Power  &  Light  Company,  and  on  certain  of  these  leased 
items  which  are  used  in  transportation  service  the  traction  com- 
pany pays  a  rental  to  the  power  company.  Objection  was  made 
by  the  protestants  to  the  inclusion  of  this  leased  property  in  this 
inventory. 

In  case  No.  6,  P.U.R.1918B,  497,  the  Commission  held  that 
the  person  who  uses  light  and  power  cannot  be  required  to  pay 
any  part  of  the  cost  of  transportation  service.  Clearly,  there  is 
no  justice  in  compelling  a  light  or  power  consumer  to  assume 
burdens  which  arise  solely  from  street  car  operation,  and  for 
which  the  car  rider  alone  is  responsible.  On  the  other  hand  the 
car  rider  must  not  be  called  upon  to  assume  burdens  which  arise 
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from  light  and  power  operation.  In  line  with  this  policy,  leased 
property,  wherever  it  ifl  proven  to  be  used  and  useful  for  trac- 
tion purposes^  has  been  included  in  this  inventory.  The  trac- 
tion oompany  will  keep  a  separate  account  of  the  rentals  accru- 
ing to  the  power  and  light  company  under  the  terms  of  this 
lease,  pending  further  analysis  and  investigation  of  these  ao- 
oounts  by  the  Commission. . 

Oradmg,  Account  No.  50^. 

[6]  The  company  submitted  figures  in  the  sum  of  $398,- 
306.53  to  cover  the  reproduction  cost  of  grading,  account  K"©.  504. 
An  analysis  of  this  account  by  the  Commission  discloses  that  a 
portion  of  this  sum  represents  the  cost  of  grading  which  was  later 
duplicated,  due  to  civic  improvements,  such  as  paving.  The 
Commission  finds  that  in  a  consideration  of  reproduction  cost, 
duplicatc/d  expenses  of  this  character  should  be  considered  under 
the  head  of  "developmental  cost."  The  sum  found  by  the  Com- 
mission as  resulting  from  this  duplication  of  work  is  $57,658.80. 
It  is,  therefore,  deducted  from  grading,  Account  No.  504,  and 
has  been  given  consideration  under  the  heading  "developmental 
cost" 

IfisceUaneoiLs  Physical  Property. 

The  item  of  "miscellaneous  physical  property,"  account  404, 
has  been  omitted  in  its  entirety  from  the  inventory,  it  having 
developed  at  the  hearing  that  the  only  piece  of  property  used  or 
useful  for  traction  purposes  included  in  this  account  has  been 
sold  subsequent  to  the  taking  of  the  inventory. 

Transmission  System. 

The  item  '^ansmission  system,"  account  644,  has  been  given 
special  consideration,  for  the  reason  that  it  is  property  used  by 
tiie  power  company  exclusively  to  serve  the  traction  company. 
The  contract  for  power  between  these  two  companies,  dated  Jan- 
uary 2,  1916,  modified  March  2,  1916,  names  the  West  Temple 
substation  as  the  point  of  delivery  of  power.  This  transmission 
system  is,  therefore,  omitted  from  the  inventory,  pending  an 
investigation  and  analysis  of  power  costs  to  the  traction  company, 
as  set  forth  in  a  certain  special  contract  between  the  parties. 
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Field  Overheads. 

Both  quantities  and  unit  costs  covering  specific  construction 
items,  as  presented  to  the  Commission  by  the  valuation  engineer 
of  the  company,  have  been  carefully  checked  by  the  Commission's 
engineering  staff,  and  careful  studies  have  been  made  of  certain 
items  which  were  added  by  the  company  to  its  unit  costs  in  per- 
centage form  and  which  were  deemed  applicable  to  various  items. 
These  additions  include  breakage,  loss,  and  waste,  supply  expense 
on  material,  tool  expenses,  liability  insurance,  construction  super- 
intendence, contingencies  and  omissions. 

Certain  reductions  have  been  made  in  these  percentages  where 
they  were  deemed  excessive  by  the  Commission.  Percentages 
added  for  breakage,  loss  and  waste  on  large  items,  such  as  rails 
and  poles,  have  been  materially  reduced. 

[7]  In  volume  2,  page  6,  of  the  inventory,  it  is  stated  by  the 
applicant: 

"The  item  'contingencies'  covers  those  things  which  cannot  be 
foreseen  in  estimating  work  and  which  are  not  apparent  in  an 
inspection  of  finished  work,  but  which  are  always  very  real  items 
in  any  construction  job.  They  appear  in  disasters;  corrections 
of  mistakes;  delays  due  to  labor  troubles;  sometimes  entire 
change  of  plans ;  nondelivery  of  material ;  overtime  on  rush  jobs ; 
expressage  on  some  shipments,  and  other  causes/' 

To  certain  of  the  known  costs  applicant  has  added  an  item 
for  contingencies,  as  above  defined.  Where  these  known  costs 
are  found  to  be  reasonable,  no  allowance  has  been  made  by  this 
Commission  for  this  item,  for  the  reason  that  whatever  delays, 
disasters,  corrections  of  mistakes,  change  of  plans,  overtime, 
etc.,  actually  did  occur  are  already  included.  Where  manufac- 
turers' costs  have  been  used,  it  is  held  by  the  Commission  that 
contingencies  were  undoubtedly  included  in  this  cost  This  ap- 
plies to  such  items  as  known  costs  of  passenger  cars,  electric 
equipment  of  cars,  and  certain  items  of  substation  equipment. 
Reductions  have  been  made  in  certain  other  items  of  the  inven- 
tory, where  it  has  seemed  proper  to  allow  part  but  not  all  that 
was  claimed  as  ^'contingencies.'' 

[8]  As  regards  omissions,  the  Commission  realizes  that  it  is 

impossible  to  make  a  perfect  count  of  property;  but  it  is  not  in 
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sympathy  with  the  theory  that  in  taking  inventory  the  person 
^o  counts  a  series  of  articles  invariably  counts  short  of  the  numr 
ber  that  he  sees.  The  Commission  feels  that  an  overcount  is 
equally  likely  to  occur.  Therefore,  no  allowance  for  omissions 
on  this  theory  will  be  made. 

[9]  An  allowance  has  been  made  to  cover  hidden  and  con- 
cealed work,  for  the  reason  that  changes  and  extensions  are  very 
often  made  during  the  actual  construction  of  the  work,  which  by 
fheir  nature  are  inaccessible  and  for  which  no  corrected  records 
are  available. 

Study  and  analysis  of  unit  costs  applied  to  concreting  poles 
jind  track  bonding  have  warranted  certain  reductions  which  have 
been  made. 

With  the  various  corrections  hereinbefore  mentioned,  the  items 
of  specific  construction  cost  of  the  traction  property,  as  found  by 
this  Conmiission,  are  as  follows : 

Other  Elements  of  Cost. 

It  is  recognized  by  all  familiar  with  the  construction  of  prop- 
erties of  this  character  that  an  organization  would  have  been 
necessary  to  administer,  direct  and  finance  the  work  as  it  pro- 
gressed. This  would  have  required  the  expenditure  of  money  for 
administration,  legal  and  engineering  expenses,  interest  during 
construction,  and  other  items  of  like  character. 

The  company  has  arrived  at  the  sum  of  these  expenses  by  the 
addi|rion  of  certain  percentages  to  cost  items,  but  has  submitted 
no  evidence  of  direct  cost.  The  Commission  has  made  an  inves- 
tigation and  an  analysis  of  the  several  accounts  and  has  made 
reductions  in  certain  of  them  where  they  have  appeared  to  be 
excessive. 

Administration  and  Legal. 

Evidence  was  submitted  to  show  expenses  that  would  be  in- 
curred for  administration  and  legal  service.  The  valuation  en- 
gineer testified  as  to  salaries  paid  for  this  line  of  work.  It  is 
the  opinion  of  the  Commission,  after  investigation,  that  the  cost 
of  an  organization  to  carry  forward  the  construction  program 
within  the  allotted  construction  period  would  closely  approxi- 
mate the  total  asked. 
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Acocmnt  Way  and  Structures. 


Right  of  way 

Other  land,  used  in  traction  operations 

Grading 

Ballast  

Ties 


Rails,  rail  fastenings  and  joints 

Special  work  

Track  and  roadway  labor  

Paving   

Roadway  machinery  and  tools 

Bridges,  trestles  and  culverts 

Crossings,  fences  and  signs  

.  Signals  and  interlocking  apparatus  

Poles  and  fixtures  

Underground  conduits  . .  •  • 

Distribution  system 

Greneral  office  buildings 

Shops  and  car  barns 

Miscellaneous  buildings  and  structures 

Miscellaneous    physical     property — land     and 
buildings   


Engineering 
Total  ... 


Equipment. 

Passenger  cars   

Service  equipment   

Electric  eqmpment  of  cars   . 

Locomotives 

Shop  equipment 

Furniture 

Miscellaneous  equipment  . . . 


Engineering 
Total  .. 


Power. 

Substation  buildings 

Substation  equipment 

Transmission  system 

Total 

Engineering 

Total 


Applicant's 
Valuation. 


$1J83.20 

201,351.00 

398,306.53 

41,656.84 

312,553.85 

878,430.26 

258,506.48 

518,030.18 

1,690,401.33 

11,103.73 

58,558.48 

4,177.48 

3,161.02 

161,927.69 

56,929.65 

371,599.09 

17,745.77 

421,674.60 

9,780.14 

148,230.00 


$6,555,807.32 
277,790.35 


$6,833,597.67 

$649,820.24 

51,960.11 

370,998.64 

21,216.65 

71,183.72 

9,682.91 

3,836.06 


Valuation 
as  Found  by 
O)mmission. 


$1,783.20 

201,351.00 

340,647.73 

40,711.70 

312,558.85 

867,071.82 

258,506.48 

618,030.18 

1,690,401.93 

11,108.7S 

68,658.48 

4A77.48 

8,161.02 

142,628.41 

22,575.01 

S63,338.00 

17,745.77 

421,674.60 

»,774.78 


$5,286,794.57 
257,862.59 


$5,543,657.16 

$649,006.43 

61,950.11 

860,805.42 

21,216.65 

71,183.72 

9,587.04 

3,836.06 


$1,178,688.33 
35,031.80 


$1,213,720.13 

$36,785.87 

188,820.91 

48,979.49 


$274,586.27 
13,729.31 


$288,315.58 


$1,167,685.43 
34J01.59 


$1,202,287.02 

$36,786.87 
187,572.60 


$224,358.47 
11,217.92 


$235,576.39 


$7,335,633.38!   $6,981,520.57 


Interest  during  Construction. 

[10]  It  must  be  granted  that  interest  accrued  on  the  money 
used  in  the  construction  of  the  various  elements  of  this  property 
during  the  time  of  construction  and  before  the  operation  of  the 
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property.  This  assumption  is  based  on  the  known  and  necessary 
facts  and  conditions  surrounding  the  construction  of  a  property 
of  this  character.  It  is  assumed  that  the  money  must  be  on  hand 
before  it  is  required  to  be  spent  and  that  interest  accrued  at  the 
going  rate  for  money  in  this  community  at  the  time  of  construc- 
tion. 

All  things  considered,  The  Commission  finds  a  construction 
period  of  a  year  and  a  half  is  reasonable.  It  assumes  the  prop- 
erty was  put  in  operation  at  the  end  of  the  construction  period. 
It  appears  reasonable  to  the  Commission  that  passenger  cars 
would  not  arrive  until  near  the  end  of  the  construction  period, 
and  that  substation  equipment  would  not  be  brought  upon  the 
ground  until  the  buildings  in  which  it  was  to  be  housed,  were  com- 
pleted. In  line  with  this,  interest  has  been  allowed  on  real  estate 
and  ri^t  of  way  for  the  full  construction  period,  on  the  balance 
of  way  and  structures  for  one-half  of  the  construction  period, 
while  six  months'  interest  allowance  is  apportioned  on  passenger 
cars,  electric  equipment  of  pass^iger  cars  and  furniture,  and  nine 
months'  interest  on  the  balance  of  equipment  and  on  substation 
buildings  and  equipment. 

It  would  appear  that  a  financially  sound  concern,  such  as  it 
is  fair  to  assume  in  this  case,  could  procure  money  in  such  volume 
as  would  be  required  to  finance  the  project  at  not  to  exceed  6 
per  cent,  and  that  rate  is,  therefore,  allowed  in  place  of  7  per 
cent  asked  by  the  company.  Provision  is  made  elsewhere  for 
cost  of  acquiring  money. 

Taxes  dvring  Constructiofk 

[11]  The  company  claimed  $31,435.15  as  taxes  accruing  dur- 
ing the  construction  of  the  property.  No  direct  evidence  was 
produced  in  support  of  this  item.  The  company  admits  that  the 
item  of  $8,452.01,  which  forms  part  of  the  total  claimed,  was 
calculated  as  a  tax  on  paving  during  the  construction  period,  and 
should  be  disallowed.  This  reduces  the  amount  claimed  to  $22,- 
983.14. 

There  can  be  no  question  but  what  taxes  would  accrue  on  land 
during  the  entire  construction  period.  This  would  represent  a 
total  of  $2,031.34. 

Theoretically,  with  an  assumed  construction  period  of  eighteen 
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months,  taxes  would  accrue  on  some  portions  of  the  property  dur- 
ing construction,  but  under  the  system  of  assessment  and  collec- 
tion of  taxes  in  Utah  it  is  difficult,  if  not  impossible,  to  determine 
accurately  what,  if  any,  amount  should  be  allowed  as  a  capital 
charge.  It  is,  in  fact,  quite  certain  that  no  money  would  actually 
be  paid  out  of  the  treasury  of  the  company  for  taxes  on  any  part 
of  its  physical  property  exc^t  its  real  estate,  during  the  assumed 
construction  period.  If  we  say  that  the  construction  began  April 
1st,  there  would  be  no  assessment  made  until  the  January  follow- 
ing, and  on  the  property  then  assessed  no  taxes  would  be  paid 
until  November  or  December  of  that  year,  while  the  construction 
of  the  property  would  have  been,  in  the  meantime,  completed 
October  1st,  and  at  that  time  would  have  been  put  in  operation. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Des  Moines  Gas  Co.  v.  Des  Moines,  288  U.  S.  153,  P.U.R.1915D, 
577,  59  L.  ed.  1244,  35  Sup.  Ct.  811,  quoted  by  the  company  in 
its  brief,  page  35,  approves  the  report  of  the  master,  which  says 
in  regard  to  taxes  during  construction : 

"The  latter  is  regarded  by  me  as  very  questionable.  It  is  in 
a  certain  sense  making  taxes  an  asset  instead  of  a  liability,  and 
the  amount  is  so  vague  and  uncertain  that  it  has  been  given  very 
little  consideration  and  weight  in  fixing  the  overhead  charges. 
Either  the  money  or  the  property  should  pay  taxes.*' 

It  would  seem  proper,  therefore,  to  allow  under  this  head  only 
the  amount  accruing  on  real  estate,  which,  as  stated,  is  $2,031.34. 

Cost  of  Forming  Construction  Organization. 

[12]  The  company  has  included  in  its  inventory  tiie  snm  of 
$60,708.39  as  cost  of  forming  construction  organization,  which 
purports  to  cover  employment  of  labor  and  labor  supervising 
force,  on  the  ground  that  a  large  construction  job  requires  main- 
tenance of  an  employment  bureau  for  the  purpose  of  adding  to  or 
keeping  at  full  strength  the  construction  force. 

This  cost  is  arrived  at  by  the  use  of  percentages,  and  the  com- 
pany admits  the  item  is  not  supported  by  actual  cost  records.  In 
contract  work  the  contract(»r'8  bid  would  take  into  account  this 
factor.  On  work  other  than  that  done  by  contract,  the  company 
claims  an  allowance  of  2  per  cent     It  should  not,  of  course, 
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Vply  to  right  of  way,  land,  <»  to  property  on  which  there  is  little 
or  no  labor. 

[13]  An  analyeds  of  labor  costs  other  than  contract  work  dis- 
closes there  was  spent  for  labor  approximately  $730,000.  To 
co\er  cost  of  recruiting  this  labor,  the  company  claims  the  right 
to  capitalize  $60,708.39.  This  is  deemed  excessive  by  the  Com- 
mission. As  an  instance  of  the  error  into  which  the  percentage 
method  of  computation  will  lead,  the  item  of  ties  is  cited.  The 
company  claims  $6,251.08  for  the  cost  of  acquiring  labor  em- 
ployed in  connection  with  this  account  But  this  sum  exceeds 
the  actual  labor  cost  of  ties,  which  is  shown  to  be  $4,938.95. 
Again,  $17,570.05  is  claimed  as  an  allowance  for  recruiting  labor 
to  cover  account  507,  rails,  rail  fastenings  and  joints.  The  labor 
cost  allocated  to  this  account  is  $17,350.54.  Thus  the  purported 
cost  of  recruiting  labor,  as  shown  by  the  company,  exceeds  the 
actual  cost  of  labor  performed  by  some  $200. 

For  years  in  this  intermountain  country  it  had  been  the  prac- 
tice of  employment  agencies  to  charge  men  a  sum  of  money  for 
furnishing  them  with  employment  during  periods  when  men 
were  seeking  work  Men  were  furnished  to  the  contractor  or 
company  doing  the  work  free  of  cost  to  the  employer.  This  is  a 
fact  that  should  be  given  weight  in  this  cohnection. 

However,  in  arriving  at  an  allowance  for  this  item,  the  geo- 

^aphical  location  of  Salt  Lake  City  has  been  taken  into  accoimt, 

as  has  also  the  number  of  men  per  gang  and  number  of  gangs,  as 

set  forth  in  the  exhibits  of  the  valuation  engineer  as  being  neces- 

^^^y  to  carry  on  the  work.    The  length  of  the  construction  period 

^d  the  sequence  of  operation  in  doing  the  work,  have  been  given 

consideration,  as  has  also  the  further  fact  that  the  population  of 

"1©  city  is  such  that  the  market  for  skilled  men  would  be  exhaust- 

^>  and  it  would  be  necessary  to  bring  men  of  this  kind  in  from 

^G  outside,  incurring  traveling  expenses  and  a  probable  allow- 

^^^  in  some  cases  for  time  while  en  route.  A  study  has  also  been 

^^de  of  the  actual  construction  conditions  obtaining  in  this  part 

^*ie  country  during  the  assumed  construction  period  and  the 

^  ^Oal>ie  competition  of  others  in  the  labor  market. 

^^X>ert  witness  Cheever  testified  that  the  average  expenditure 
^'  ^^<5ruiting  labor,  based  on  a  cost  of  $20,000,000  of  structural 
pjr^>    done  in  various  parts  of  the  intermountain  country,  is  4 
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per  cent,  while  on  work  done  near  Salt  Lake  City  it  was  5  per 
cent  He  also  said  that  about  one-half  of  the  labor  that  has  been 
employed  under  his  supervision  was  recruited  in  Salt  Lake  CSty. 

The  Commission  is  of  the  opinion  that  for  work  in  Salt  Lake 
City  alone,  due  to  this  being  a  labor  center,  the  recruiting  cost 
for  work  locally  should  be  not  more  than  the  average  of  4  per 
cent.  After  full  consideration  of  all  the  evidence  and  facts,  the 
Commission  has  reached  the  conclusion  that  $29,200  would  be  a 
proper  allowance  for  this  item.  This  is  4  per  cent  on  the  labor 
costs  of  $730,000,  which  excludes  contract  work. 

A  summary  of  the  company's  claimed  amounts  and  the  allow- 
ances made  by  the  Commission  on  the  foregoing  items  is  as  fol- 
lows: 


Aooount. 


Franchises 

Administration   and   legal   costs   during   con- 
struction     

Interest  during  construction 

Injuries  and  damages  during  construction  . . . . 

Taxes  during  construction,  on  land  

Cost  of  forming  construction  organization  . . . . 
Fire  insurance  during  construction 

Total    


Traction 
Company  ^ 
Valuation.' 


$3,095.96 

140,181.61 
385,079.16 


31,136.15 

60,492.04 

7,619.45 


$627,604.27 


UtiUties 
Commission 
Valuation. 


$3,095.96 

133,554.77 
294,663.7a 

*  "2,031.34 

29,200.00 

7,619.45 


$470,165.30 


Preliminary  Cost. 

[14]  Cost  preliminary  to  actual  construction  is  claimed  by 
petitioner  in  an  amount  equal  to  2  per  cent  of  the  total  construc- 
tion cost,  this  being  for  preliminary  engineering  and  legal  cost 
accruing  before  actual  construction  of  the  property  began.  It 
does  not  appear  to  this  Commission  that  Salt  Lake  City  and  en- 
virons offer  such  special  difficulties  to  the  construction  of  a  prop- 
erty of  this  kind  as  would  require  heavy  preliminary  engineering 
and  legal  cost,  although  money  must  necessarily  be  expended  for 
this  purpose,  and  the  Commission  will  allow  such  sum  as  it  finds 
reasonable. 

Cost  of  Promotion. 

[15]  Men  who  have  the  ability  to  construct  legitimate  enter- 
prises of  this  kind  axe  entitled  to  a  reasonable  consideration  there- 
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for,  but  they  have  no  right  to  expect  an  extravagant  one.  The 
transportation  facilities  created  have  greatly  benefited  the  ter- 
ritory served,  and  the  public  should  willingly  compensate  the 
promoter.  The  reward  should  be  large  enough  to  encourage  en- 
terprise, and  should  be  treated  as  return  for  useful  services 
rendered,  and  should  ordinarily  be  allowed,  except  where  these 
services  have  been  compensated  by  returns  over  and  above  a  rea- 
sonable earning  on  the  property,  or  have  been  absorbed  through 
Bales. 

Cost  of  Aeqmring  Money. 

[16]  This  item  covers  the  cost  of  selling  or  marketing  secu- 
rities for  the  permanent  financing  of  the  property.    This  is  usual- 
ly done  through  regular  organizations  engaged  in  the  business  of 
seiiing  securities.    This  cost  of  marketing  must  not  be  confused 
^hh  bond  discount  or  discount  on  notes.    The  cost  will  vary  with 
every  property,  according  to  conditions,  the  rate  of  interest  which 
^be  security  carries,  the  attractiveness  of  the  enterprise  itself, 
standing  of  the  originators  of  the  enterprise,  the  security  of  the 
eaniings,  etc.    It  is  a  reasonable  charge  entering  into  the  cost  of 
^©  property,  and  should  be  allowed  in  valuation  proceedings, 
except  in  cases  where  this  charge  has  been  amortized,  or  has  been 
recouped  from  earnings.     Testimony  before  this  Commission  is 
^  the  effect  that  no  amortization  fund  has  been  set  up  to  take 
care  of  this  expense.    An  allowance  has,  therefore,  been  made  in 
^^  final  summary. 

Ooing  Value. 

C17]  Courts  and  Commissions  have  held  that  when  the  fair 
^^lue  of  a  property  is  to  be  considered  for  rate-making  purposes, 
*^  allowance  should  be  made  to  the  owners  for  the  expense  incur- 
^^  in  establishing  the  business,  and  giving  it  value  as  a  going 
^^^cem.  Going  value  is  sometimes  sought  to  be  measured  by 
^me  of  the  elements  incurred  in  making  a  going  concern  of  the 
Property,  such  as  "developmental  cost"  or  cost  of  establishing 
"^siness,  and  it  is  sought  to  be  measured  by  various  methods. 

-Applicant  asks  an  allowance  of  $1,244,210.30  for  this  item,  as 
^^*  forth  on  page  71,  volume  1,  of  its  exhibits.  This  amount  is 
^ived  at  by  an  analysis  of  the  annual  deficits  incurred  upon 
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the  property  during  its  entire  existence,  including  horse  car  days. 

In  1914  a  sale  was  consummated  whereby  the  present  owners 
acquired  the  stock  of  a  predecessor  company.  In  starting  busi- 
ness as  owner  it  may  be  assumed  that  the  applicant  expended  such 
sums  as  were  necessary  to  acquire  all  assets^  tangible  and  intan- 
gible, and  it  appears  to  this  Commission  that  the  present  owner 
has  not  the  right  to  go  back  of  its  purchase  of  the  property  to  in- 
clude in  its  calculation,  early  deficits.  The  Commission,  there- 
fore, holds  that  while  going  concern  value  is  a  thing  to  be  reck- 
oned with,  the  question  of  deficits,  supersession,  etc.,  as  regards 
this  property,  will  be  considered  only  during  the  period  of  pres- 
ent ownership.  This  is  in  keeping  with  the  decision  of  the  New 
York  Public  Service  Commission,  in  the  case  of  Re  Lockport 
Light,  Heat  &  P.  Co.  (P.TJ.R1918C,  at  page  722). 

In  line  with  this  opinion,  and  assuming,  without  deciding^  that 
the  Wisconsin  deficit  method  is  a  just  measure  of  developmental 
cost,  we  have  only  to  consider  the  deficits  incurred  during  the 
thxee  and  a  half  years  of  the  present  ownership.  These  deficits 
should,  of  course,  be  calculated,  not  upon  the  value  found  for  the 
property  by  the  applicant's  engineers,  but  upon  the  value  arrived 
at  by  the  Commission.  We  have,  therefore,  the  following  for 
consideration : 

Value  of  property  as  found  by  the  Commission,  as  of 

June  30,  1918  $84634)60.28 

Dec  31,1917  8,133,874.90 

Dec.  31,  1916  8,081,042.22 

Dec.  31,  1915  7,989,207.89 

The  above  totals,  as  to  the  years -1915,  1916  and  1917,  were 
arrived  at  in  the  manner  adopted  by  the  applicant  (see  footnote 
page  78,  voL  1),  by  deducting  from  the  cost  new  as  of  June  30, 
1918,  the  cost  of  additions  made  each  year,  increased  by  certain 
overhead  percentages.  While  these  percentages  have  been  low- 
ered in  some  instances  by  the  Commission,  the  changes  have  not 
been  enough  to  materially  affect  the  final  figures. 

Using  these  cost  new  figures  as  a  basis,  and  applying  the  defi- 
cit method,  it  will  be  found  that  the  average  deficit  during  the 
three  and  a  half  years  of  present  ownership,  was  2.53  per  cent 
(which  is  the  percentage  by  which  the  property  failed  during 
those  years  to  earn  8  per  cent  on  the  property  value  herein 
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^oiuid).  If  then  we  allow  a  three-year  period,  during  which  the 
present  owners,  after  taking  over  the  property,  should  have  been 
ftUe  to  bring  it  up  to  normal  earning  power,  which  has  been  used 
%  aj^lioant  (see  page  78- A,  vol.  1),  we  have  the  percentage 
'^.59  to  apply  to  the  value  as  of  June  30,  1918,  which  would  in- 
dicate that  $619,685.70  might  consistently  be  allowed  for  going 
^alue  by  the  use  of  this  method. 

Our  use  in  the  foregoing  deficit  calculation  of  8  per  cent  as  the 
^te  ef  return,  must  not  be  understood  to  imply  approval  of  that 
P^it)eHtage  of  return  on  the  property  investment,  or  to  indicate 
^^^t  the  action  of  the  Commission  would  be  were  the  question 
^  fair  return  under  consideration.  That  percentage  was  used 
because  it  was  the  basis  on  which  applicant's  calculation  of  defi- 
cits was  made.  (See  page  78,  vol.  1.)  The  Commission  merely 
changed  the  investment  figure,  and  shortened  the  time  during 
which  deficits  would  be  considered,  and  has  worked  out  what  is 
believed  to  be  a  logical  application  of  the  Wisconsin  deficit  plan 
to  the  property  under  consideration.  However,  we  are  not  con- 
vinced that  this  method  of  measuring  going  concern  value  is  one 
we  would  care  to  adopt  At  best,  it  can  only  indicate  a  sum  to 
be  allowed.  In  this  case,  applicants  relied  upon  the  use  of  this 
method,  and  we  have,  therefore,  felt  justified  in  making  revised 
calculations  for  comparison  with  those  of  the  applicant. 

[18]  Nevertheless,  we  are  clearly  of  the  opinion  that  no  gen- 
eral rule  can  be  laid  down  for  the  determining  of  an  allowance  of 
this  character.  It  is  not  a  mere  matter  of  formula,  and  must  be 
made  only  upon  the  best  judgment  of  the  Commission,  after  con- 
sideration of  all  relevant  facts.  This  has  been  clearly  set  forth 
by  the  Oregon  Commission  in  its  Order  191,  decided  April  30, 
1917,  in  the  case  of  Re  Portland  R  Light  &  P.  Co.  P.U.E. 
1917D,  962,  as  follows: 

"There  appears  to  be  more  or  less  confusion  as  to  the  term  to 

^  applied  to  this  intangible  element  which  enters  into  the  value 

of  a  utility  property.    Hxoing  value,^  %oing  concern  value,^  Agoing 

^^  and  'development  cost,'  seem  to  have  been  variously  used 

V  the  courts  and  Commission,  but,  by  whatever  appelation  it 

^oiild  be  known,  the  amount  which  this  Commission  will  allow 

^  ^  i*ate  case  for  this  element  of  value  is  that  sum  which  repre- 

^^  the  reasonable  cost  of  attaching  the  normal  business  to  a 
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plant  reasonably  required  to  serve  the  territory  covered.  The 
term  'development  cost'  seems  to  be  the  most  appropriate  to  apply, 
and  it  will  be  used,  as  thus  defined,  throughout  these  findings. 

"The  Commission  is  of  the  opinion  that  the  determination  of 
a  proper  allowance  for  development  cost  must  rest  upon  the  judg- 
ment and  discretion  of  the  determining  body,  after  a  full  consid- 
.  eration  of  the  history  of  the  physical  plant  of  the  utility,  and  of 
its  rates,  results  of  operation,  operating  organization,  and  at- 
tached business,  the  nature  and  size  of  the  territory  served, 
growth  of  population,  and  kind,  number  and  general  circumstan- 
ces of  its  patrons ;  the  general  oommereial  conditions  during  the 
life  of  the  plant  and  during  the  ownership  by  the  present  inves- 
tors; the  terms  of,  and  conditions  under  which  the  transfers  of 
ownership  have  occured;  the  financial  history  of  the  plant;  the 
progress  of  the  art  and  general  attitude  of  tiie  public  toward  its 
utility  product ;  the  competitive  conditions,  if  any,  and  all  other 
matters  and  things  which,  in  the  particular  instance,  may  have  a 
bearing  upon  the  subject." 

The  Colorado  Commission  in  Application  No.  17,  an  applica- 
tion of  the  Denver  Tramway  Company,  decided  December  17, 
1918,  has  said: 

"The  Commission  will  not  attempt  to  lay  down  or  adopt  a 
general  rule  for  determining  going  value  to  be  applied  in  this  or 
any  other  case,  as  it  is  firmly  of  the  opinion  that  no  such  general 
rule  can  be  adopted  or  applied.  The  use  of  such  rules,  however, 
is  of  assistance  to  the  Commission  in  indicating  what  a  reasonable 
allowance  should  be.  The  final  determination  of  the  amount  to  be 
allowed  is  one  requiring  the  Commission  to  exercise  its  best  judg- 
ment in  connection  with  all  other  relevant  facts  surrounding  the 
particular  case,  and  the  Commission  will  in  its  final  findings 
make  such  allowance  as  in  its  opinion  is  just  and  proper.*' 

[19]  In  support  of  its  contention  previously  set  forth  on  page 
71,  volume  1,  of  its  exhibit,  applicant  produces  records  of  super- 
seded property,  but  has  produced  no  evidence  to  show  that  any 
supersession  of  property  has  taken  place  since  1906,  which  was 
some  eight  years  prior  to  the  time  of  applicant's  ownership.  In 
line  with  what  has  hereinbefore  been  said,  it  appears  that  the 
Commission  should  consider  only  what  has  been  supersedi^  since 
the  present  ownership  began. 
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A  careful  study  lias  been  made  of  applicant's  exhibits  showing 
expenditures  made  under  present  ownership  in  connection  with 
and  on  account  of  civic  improvements,  snch  as,  for  example,  pav- 
ing, making  necessary  an  entirely  different  type  of  construction, 
and  causing  a  duplication  of  labor  and  materials  incident  to  such 
work,  thus  destroying  certain  portions  of  the  property  before  its 
normal  life  had  run  out.  If  a  depreciation  reserve  adequate  to 
cover  retirements  of  this  nature  had  been  set  up,  it  is  the  opinion 
of  the  Commission  that  such  retirements  should  have  been  charged 
to  the  reserve.  Applicant  has  produced  no  evidence  to  show  what 
its  policy  has  been  in  regard  to  these  retirements. 

[20]  Applicant  claims  a  substantial  developmental  cost  allow- 
ance for  the  reason  that  extensions  have  been  made  into  sparsely 
populated  sections  from  which  extensions  returns  have  been  low, 
thereby  increasing  the  company's  deficits.  In  making  these  ex- 
tensions a  mutuality  of  benefits  is  introduced  and  extensions  of 
the  sort,  when  wisely  made,  usually  make  possible  the  rapid 
development  of  communities. 

During  the  early  operating  years  of  such  extensions,  it  is  only 
natural  that  deficits  will  be  incurred.  Later  on,  as  development 
of  communities  takes  place,  often  largely  due  to  the  new  facilities 
offered,  revenues  are  so  increased  that  fair  returns  are  realized 
on  investments.  Some  extensions,  however,  may  never  become 
paving  propositions,  and  it  would  be  manifestly  unfair  to  ask 
the  public  to  perpetually  make  good,  deficits  of  this  character. 
Furthermore,  if  it  were  permissable  to  capitalize  losses  of  this 
kind  generally,  the  most  unsuccessful  property  would  profit  most, 
thereby  creating  an  illogical  basis  for  rate  making. 

The  Commission  has  made  a  careful  study  of  this  property, 
especially  since  its  acquisition  by  the  present  owners  in  connec- 
tion with  this  entire  question,  and,  after  careful  consideration  of 
all  relevant  facts,  has  made  such  allowance  in  the  findings  as  it 
deems  just  in  the  premises. 

Warkvng  CapitdL 

The  utility  submitted  evidence  to  show  that  it  is  entitled  to 
$199,458.21  as  working  capital  The  working  capital  of  a  utility 
should  represent  a  sum  ample,  under  ordinary  circumstances,  to 
carry  on  the  business.    There  should  be  sufficient  funds  available 
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to  provide  for  prompt  payment  of  operating  expenses  and  main- 
tain the  credit  of  the  company.  Some  Commissions  have  said 
this  should  in  general  be  a  sum  sufficient  to  bridge  the  gap  be- 
tween outlay  and  reimbursement,  it  should  include  such  stocky 
materials  and  supplies  as  is  necessary  to  enable  the  company  to 
make  repairs  and  minor  replacements  chargeable  to  operation 
without  imreasonable  delay  or  expense,  and  to  meet  ordinary  op- 
erating contingencies  and  emergencies. 

The  stock  of  repair  and  renewal  parts  and  supplies  that  it  i& 
necessary  to  have  on  hand  varies  from  time  to  time,  depending 
upon  current  demands  and  upon  facilities  of  the  company  for 
replenishing  the  stock. 

In  considering  a  utility  of  this  nature,  it  must  be  borne  in 
mind  that  the  income  of  the  company  consists  of  daily  cash  re- 
ceipts. For  the  sale  of  tickets,  cash  is  received  by  the  company 
in  advance  of  service.  For  the  reason  that  cash  is  received  daily,. 
a  comparatively  small  working  capital  only  is  necessary. 

The  Commission  has  made  a  careful  study  of  the  statement 
submitted  by  applicant  company  showing  average  amounts  of 
materials  and  supplies,  both  storehouse  and  roadway,  and  equip- 
ment, used  in  operation  and  replenishments  of  stock  by  months 
for  the"  past  four  years,  together  with  accounts  receivable  and 
prepaid  accounts,  and  finds  that  the  sum  asked  for  by  the  appli- 
cant company  is  a  necessary  and  reasonable  amount  for  the  prop- 
er conduct  of  the  business. 

[21]  The  Commission  has  given  consideration  to  all  evidence 
submitted  bearing  upon  the  value  of  the  property  of  the  traction 
company  used  and  useful  in  the  public  service,  and  finds  that  the 
fair  value  of  the  property,  as  of  June  30,  1918,  is  $8,744,425.52, 
exclusive  of  depreciation,  including,  however,  a  reasonable 
amount  for  the  general  and  miscellaneous  overheads  discussed 
above,  and  an  adequate  allowance  for  going  value  and  working 
capital. 

Depreciation. 

Depreciation,  as  previously  pointed  out  by  this  Commission,  is 
the  lessening  in  value  of  a  property  due  to  wear  and  tear  in  oper- 
ation, the  action  of  the  elements,  inadequacy,  and  obsolescence 
and  deferred  maintenance.     Depreciation  is  both  actual  and 
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latent ;  so  that  it  is  necessary  to  create  a  fund  to  make  replace- 
ments when  and  as  required  so  as  to  guarantee  the  utility  against 
loss  of  property  in  the  public  service  and  to  guarantee  to  the  pub- 
lic adequate,  efficient  service  as  required.  Of  course,  replacements 
of  the  property  will  vary  from  month  to  month  as  demands  are 
made  for  that  purpose.  This  means  that  the  amount  of  money  in 
the  depreciation  reserve  will  fluctuate.  The  very  object  of  creat- 
ing a  re8er\-e  is  to  take  care  of  these  fluctuations  from  month  to 
month.  This  reserve  cannot  be  paid  out  in  dividends,  as  it  is  in 
reality  a  trust  fund  created  by  the  public. 

As  a  utility  requires  money  both  as  working  capital  and  for 
capital  investment,  it  appears  reasonable  to  assume  that  such  por- 
tion of  the  depreciation  reserve,  as  is  not  immediately  needed, 
will  be  temporarily  invested  in  the  property,  and,  therefore,  that 
the  depreciation  reserve  is  entitled  to  share  in  the  earnings  of 
the  company  equally  with  other  capitaL 

This  is  in  line  with  the  decision  rendered  in  Ee  Exeter  &  H. 
Electric  Co.  by  the  New  Hampshire  Public  Service  Commission, 
(P.U.R1916B,  69). 

[22]  A  customer  in  receiving  service  from  a  utility  pays  a 
just  and  reasonable  rate  for  good,  efficient  service.  Insofar  as  a 
utility  is  permitted  to  fall  below  this  standard,  the  customer  pays 
only  for  that  which  he  receives,  the  actual  tangible  depreciation 
of  the  property,  otherwise  deferred  maintenance  should  be  de- 
ducted. 

The  deferred  maintenance  of  the  property  as  of  valuation  date, 
namely  June  30,  1918,  is  found,  based  upon  the  testimony  in  the 
case  and  an  investigation  of  the  property  by  the  Commission,  to 
be  $276,146.88. 

In  line  with  what  has  been  said  above,  the  fair  service  value  of 
the  property  upon  which  the  customer  pays  for  service  rendered, 
is: 

Present  fair  value  of  property,  as  of  June  30,  1918 $8,744,425.52 

Less  deferred  maintenance   276,146.88 

Fair  value  for  rate-making  purposes  as  of  June  30,  1918 $8,468,278.64 

This  value  is  found  after  due  consideration  of  all  relevant  facts, 
including  present  service  condition  and  operating  efficiency,  and 
must  necessarily  be  based  upon  the  record  of  the  case  and  the 
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judgment  of  the  Commission,  in  line  with  the  weD-established 
principles  of  valuation  as  laid  down  by  Commissions  and  courts 
of  the  highest  jurisdiction. 

Joshua  Greenwood,  Henry  H.  Blood,  Warren  Stoulaiour,  Com- 
missioners. 


ARIZONA  CORPORATION  COBIMISSION. 

BE  BAY  ELECTRIC  &  TELEPHONE  COMPANY. 

[Docket  No.  626,  Decision  No.  SOO.} 

SenHce  — >  Ahand<mment  — >  Branch  line  — >  Profits  o/  entire  system* 

The  Arizona  Commission  refused  to  permit  an  electric  company  to 
abandon  service  on  a  branch  line  where  the  income  of  the  entire 
system  was  adequate  and  the  service  on  the  branch  line  was  in- 
augurated by  the  company  acting  upon  its  own  initiative,  the  service 
had  been  available  for  many  years,  and  the  community  had  been  lead 
to  rely  upon  such  service. 

[August  1,   1919.] 

Application  for  permission  to  discontinue  distribution  of 
electrical  energy  at  Kelvin ;  denied. 

Appearances:  Mr.  Stahl,  of  the  firm  of  Chalmers,  Stahl, 
Fennemore  and  Longan,  for  the  applicant;  J.  I.  Coleman,  for 
citizen  protestants ;  Ben  Ferguson,  engineer,  for  the  Commission. 

By  the  Commission:    Applicant,  Ray  Electric  &  Telephone 
Company,  is  a  corporation  organized  under  the  laws  of  Arizona 
to  take  over  and  operate  that  part  of  the  property  of  the  Ray 
Consolidated  Copper  Company  used  to  supply  telephone  service 
and  commercial  electrical  service  in  Ray,  Hayden,  and  vicinity. 
The  transfer  of  assets  was  made  and  operations  by  applicant 
commenced  about  June  1,  1918.     It  may  be  stated  that  both 
Ray  and  Hayden  are  towns  supported  to  a  considerable  extent 
by  the  mining  and  smelting  operations  of  the  Ray  Consolidated 
Copper  Company,  and  the  two  are  connected  by  a  transmission 
line  midway  on  which  is  a  branch  line  running  approximately 
a  mile  to  serve  the  towns  of  Kelvin  and  Ray  Jimction.    In  the 
application  herein,  Ray  Electric  &  Telephone  Company  seeks  to 
discontinue  service  from  this  branch  line.     Pursuant  to  due 
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notice  to  interested  parties,  hearing  was  had  in  the  matter  of 
Kelvin,  May  24th,  1919. 

Applicant  endeavors  to  justify  the  discontinnance  of  service 
on  two  grounds;  first,  that  there  is  not  sufficient  revenue  derived 
from  the  sale  of  electricity  in  the  district  under  consideration 
to  justify  the  expense  of  replacing  equipment  destroyed  by 
storms  and  continuing  operations;  and,  second,  that  the  lines  in 
this  district  constitute  a  weak  point  on  the  main  transmission 
line  between  Hayden  and  Eay,  and  through  the  action  of  elec- 
trical storms  causes  interruptions  on  the  main  line  to  the  great 
detriment  of  mining  and  smelting  operations. 

It  was  ascertained  that  there  are  not  to  exceed  ten  customers 
effected  by  this  application,  including  one  small  pumping  plant 
supplying  the  district  in  part  with  its  domestic  water.  It  was 
established  that  the  service  was  not  renumerative. 

Service  was  discontinued  January  30th,  1919,  due  to  destruc- 
tion of  certain  substation  apparatus  by  an  electrical  storm  and  it 
has  not  been  restored. 

In  reviewing  the  record  it  is  evident  that  service  was  first 
installed  some  ten  years  ago  when  there  was  considerable  ac- 
tivity at  Kelvin  and  has  been  continued  after  the  industries 
which  occasioned  the  building,  of  the  town  were  removed,  until 
now  the  investment  per  consumer  and  the  operating  expense  is 
greater  than  can  be  justified  by  the  revenue  derived. 

Operation  of  the  property  of  the  Ray  Electric  &  Telephone 
Co.  for  the  period  for  which  report  has  been  rendered  to  the 
Commission  has  resulted  in  sufficient  revenue  to  meet  all  proper 
requirements.  Hates  have  not  been  materially  altered  since 
1912  when  the  Commission  assumed  jurisdiction  over  public 
utilities,  and  we  see  no  reason  why  the  equipment  which  must 
be  replaced  if  service  is  restored  could  not  properly  be  financed 
from  the  depreciation  reserve. 

The  principal  issue  before  us  for  decision  is  whether  or  not 
we  may  with  propriety  permit  electric  service  to  be  discontinued 
when  it  was  inaugurated  in  the  first  instance  by  a  company  act- 
ing upon  its  own  initiative  in  the  matter,  and  when  it  has  been 
available  for  many  years,  and  the  community  has  been  led  to 
rely  upon  the  service.  Our  findings  must  be  based  upon  the 
proposition  that  applicant  will  earn  a  fair  return  upon  its  prop- 
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erty  as  a  whole,  which  in  fact  has  been  more  than  accomplished 
according  to  the  report  of  the  company. 

Each  case  of  this  character  must  be  judged  upon  its  individual 
merits,  but  in  view  of  the  fact  that  the  Ray  Electric  &  Telephone 
Company  accepted  the  obligation  to  serve  Kelvin  and  Ray  Junc- 
tion when  it  assumed  operation  of  the  remainder  of  the  system 
without  protest  to  the  Commission,  or  as  far  as  the  record  shows 
to  anyone  else,  we  conclude  that  the  factors  which  determined 
applicant  to  seek  to  abandon  this  part  of  the  system  were  the 
necessity  of  acquiring  equipment  to  replace  that  destroyed,  and 
to  improve  conditions  on  the  main  transmission  line. 

From  what  was  presumably  a  complete  list  of  interruptions 
on  the  Kelvin  branch  company's  witness  reported  but  five  foi 
a  period  of  two  years. 

We  are  of  the  opinion  application  should  be  denied ;  however, 
in  restoring  service  applicant  is  at  liberty  to  use  any  design  of 
equipment  or  plan  of  service  that  will  insure  reasonably  satis- 
factory service  in  Kelvin  or  Ray  Junction* 


ARKANSAS  SUPREME  COURT. 

HELENA  WATER  COMPANY  et  al. 
CITY  OF  HELENA. 

[Nos.  4,  15.] 
(216  S.  W.  26.) 

Commissions  — >  Statutes  creating  — >  Validity, 

1.  Act  No.  671,  of  the  Arkansas  General  Assembly  of  1919,  creat- 
ing the  Corporation  Commission,  defining  its  duties,  and  abolishing 
the  Railroad  Commission,  will  not  be  declared  invalid  on  the  ground 
that  the  bill  was  not  voted  on  by  the  two  houses,  notwithstanding 
that  the  engrossed  bill  which  came  from  the  Senate  and  was  voted  on 
by  the  Assembly,  did  not  contain  two  amendments,  which,  according 
to  the  Senate  journal,  had  been  adopted;  since  the  presumption  arising 
from  the  engrossed  statute  is  not  overcome  by  the  recital  that  the 
omitted  amendments  were  enacted. 

Constitutional  law  —  Legislative  power  — >  Creation  of  Commission. 

2.  The  Arkansas  legislature  did  not  exceed  its  powers  in  attempt- 
ing to  abolish  the  Railroad  Commission,  and  to  transfer  its  powers 
to  a  newly  created  Corporation  Commission. 
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SimPmtes  —  VoUdity  ^  Premimptian. 

Discussion  of  presumption  arising  from  deposit  with  the  Secretary 
of  the  State  of  a  statute  duly  signed  by  the  Govern<H:,  and  published 
as  a  law,  p.  290. 

(Habt  and  Wood,  JJ.,  dissent.) 
[November  24,  1919.] 

Appeal  from  Phillips  Chancery  Court,  A.  L.  Hntchins,  Chan- 
cellor, from  a  judgment  for  plaintiff  in  an  action  by  city  of 
Helena  against  the  Helena  Water  Company  and  others;  dis- 
missed. 

Appearances:  Fink  4;  Dinning,  P.  R  Andrews,  and  J.  G. 
Burke,  all  of  Helena,  for  appellants;  T.  W.  Campbell,  of  Little 
Rock,  for  appellee. 

McCulloch,  C.  J. :  This  action  was  instituted  by  the  city  of 
Helena  attacking  the  validity  of  Act  No.  571  of  the  General 
Assembly  of  1919  (regular  session),  creating  the  Arkansas 
Corporation  Commission  and  defining  its  duties,  and  abolishing 
the  Bailroad  Commission  and  transferring  its  powers  and  duties 
to  said  Arkansas  Corporatio?)  Conmiission. 

There  are  two  points  of  attack  involved  in  the  action:  (1) 
That  the  statute  was  not  legally  enacted  by  the  two  houses  of 
the  General  Assembly,  in  that  the  same  bill  was  not  voted  on  by 
the  two  houses;  and  (2)  that  it  is  not  within  the  power  of  the 
General  Assembly  to  abolish  the  Eailroad  Commission  or  to 
transfer  its  powers  and  duties  to  another  Commission. 

[1]  The  bill  for  the  enactment  of  the  statute  originated  in 
the  Senate  as  "Bill  No.  133,"  and  on  second  reading  17  amend- 
ments were  offered,  15  of  which,  according  to  the  journal  entries, 
were  adopted,  and  the  bill  as  thus  amended  was  ordered  en- 
grossed. The  engrossing  committee  reported  the  bill  on  Feb- 
ruary 24,  1919,  as  properly  engrossed;  but  the  engrossed  bill 
which  we  find  on  file  in  the  office  of  the  secretary  of  state  does 
not  contain  two  of  the  amendments  which,  according  to  the 
recitals  of  the  journal,  had  been  adopted.  One  of  these  was  an 
amendment  to  §  7  of  the  bill  adding  a  provision,  in  substance, 
that  the  Commission  was  empowered,  when  deemed  proper,  to 
require  the  filing  of  an  additional  bond  by  a  corporation  whose 
schedule  of  increased  rates  for  public  service  has  been  tempo- 
rarily suspended  by  the  Conunission.    The  other  amendment  was 
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.  to  §  31  of  the  bill  providing  that  the  Eailroad  Commission 
should  be  abolished  on  January  1,  1921,  and  perform  all  the 
specified  duties  of  the  Arkansas  Corporation  Commission  until 
that  date,  instead  of  the  original  provision  of  the  bill  to  the  effect 
that  the  Railroad  Conamission  should  be  abolished  on  April  1, 
1919,  and  its  powers  and  duties  then  transferred  to  the  new 
Commission.  The  journal  of  the  Senate  does  not  affirmatively 
show  that  the  Senate  at  any  time  receded  from  either  of  those 
two  amendments,  and  it  recites  the  passage  of  the  bill  by  the 
Senate  February  25,  1919,  on  yea  and  nay  vote  duly  recorded. 
The  House  journal  recites  the  receipt  of  the  bill  on  February 
25th,  the  reading  of  it  the  first  and  second  times  February  28th, 
on  suspension  of  the  rules,  and  the  third  reading  and  final  pas- 
sage on  March  7,  1919.  Nothing  appears  on  the  journal  of  the 
House  concerning  any  amendments.  The  bill  as  enrolled  by  the 
proper  committee  of  the  Senate  and  signed  by  the  presiding 
officers  of  the  two  houses  and  by  the  governor  does  not  oontain 
those  two  amendments. 

It  is  settled  by  an  unbroken  line  of  decisions  of  this  court  that 
where  an  act  was  duly  signed  by  the  governor,  deposited  with 
the  secretary  of  state,  and  published  as  a  law,  it  will  be  pre- 
sumed that  every  requirement  was  complied  with  in  its  passage. 
Glidewell  v.  Martin,  51  Ark.  559,  11  S.  W.  882;  Mechanics' 
Building  &  Loan  Association  v.  Coffman,  110  Ark.  269,  162 
S.  W.  1090;  Perry  v.  State,  214  S.  W,  2. 

This  presumption  is  not,  Jiowever,  a  conclusive  one,  and  the 
courts,  in  determining  the  validity  of  a  statute,  may  look  to  the 
journals  and  other  records  of  the  legislature  to  ascertain  whether 
or  not  the  constitutional  requirements  with  respect  to  the  passage 
of  bills  have  been  observed.  Chicot  County  v,  Davies,  40  Ark. 
200;  Webster  v.  Little  Eock,  44  Ark.  536;  Rogers  v.  State,  72 
Ark.  565,  82  S.  W.  169 ;  Butler  v.  Kavanaugh,  103  Ark.  109, 
146  S.  W.  120 ;  Mechanics'  Building  &  Loan  Association  v.  Coff- 
man, suprcL 

Mere  silence  of  the  legislative  records  concerning  the  successive 
steps  in  the  passage  of  a  bill,  except  as  to  matters  of  which  the 
Constitution  requires  a  record  on  the  journals^  is  not  sufficient  to 
overcome  the  presumption  of  regularity  in  the  passage  of  a  bill 
arising  from  the  enrolled  copy  which  has  been  signed  by  the 
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governor  and  deposit^  with  the  secretary  of  state*  Sraithee 
V.  Garth,  88  Ark.  17;  Harrington  v.  White,  131  Ark.  291,  199 
S.  W.  93 ;  Perry  v.  State,  supra. 

And  evidence  outside  of  the  record  is  not  admissible  to  over- 
come that  presumption.  State  v.  Dorsey  County,  28  Ark.  378  j 
State  Fair  Association  v.  Hodges,  120  Art  181,  178  S.  W.  936, 
Ann.  Cas.  1917C,  829;  Greene  County  v.  Clay  County,  135 
Ark.  301,  205  S.  W.  709. 

The  question  now  under  consideration  was,  we  think,  definitely 
settled  against  the  contention  of  the  plaintiff,  in  the  recent  case 
of  Perry  v.  State,  supra,  where  the  records  of  the  passage  and 
enrdhnent  of  the  statute  were  not  materially  different  from 
the  facts  of  the  instant  case.  In  that  case  the  bill  for  the  statute 
under  consideration  originated,  as  in  the  present  case,  in  the 
Senate,  and  the  journal  showed  an  amendment  whidi  was  duly 
engrossed  by  the  committee  and  reported  back.-  The  only  dif- 
ference between  the  facts  of  the  two  cases  is  that  in  the  Perrj 
case  the  committee  engrossed  the  amendment  into  a  copy  of  the 
original  bill  and  the  indorsement  of  the  Secretary  of  the  Senate 
showing  the  final  passage  of  the  bill  was  on  the  original  bill; 
whereas,  in  the  instant  case,  the  conunittee  engrossed  into  the 
original  bill  the  15  amendments  now  found  in  the  enrolled  stair 
ute — omitting  the  2  not  shown  in  the  enrolled  statute— -and  the 
indorsement  of  the  secretary  showing  passage  is  on  the  back  of 
tb.e  original  bill  as  so  engrossed.  In  discussing  the  question  in 
that  case  we  said : 

'It  does  not  appear  affirmatively  that*  the  bill,  as  engrossed, 
Avas  read  a  third  time  and  passed.  The  indorsement  appears  on 
the  original  bill  and  not  on  an  engrossed  bill.  After  being  en- 
grossed, it  was  within  the  province  and  power  of  the  Senate  to 
have  ordered  the  bill  placed  back  on  its  second  reading  for 
amendment  and  to  have  receded  from  the  amendment  engrossed 
into  the  bill,  or  to  have  stricken  the  amendment  from  the  bill, 
and,  should  such  course  have  been  taken,  it  would  not  have  been 
necessary  to  its  validity  to  have  entered  these  steps,  concerning 
the  amendment,  on  the  journal.  The  silence  of  the  record  in  this 
regard  would  not  conflict  with  the  presumption  that  such  course 
was  pursued  by  the  Senate.  The  silence  of  a  legislative  journal, 
on  matters  not  required  to  be  entered  on  the  journal,  cannot  con- 
P.U.R.1920B. 


Digitized  by 


Google 


292  ARKANSAS  SUPBEMB  CX>URT. 

fliot  with  the  presumption  of  the  r^okri^  of  the  passage  of  a 
bill.  It  is  only  in  majtters  where  the  journal  does  speak^  or 
where  it  is  required  to  speak,  that  it  could  conflidi  with  such 
presumption.  .  ,  «  The  journals  in  the  instant  case  only  go 
30  far  as  to  ^ow  that  the  amendment  was  adopted  and  en^^oesed 
in  the  bill.  It  does  not  affirmatively  appear  that  the  engrossed 
bill  passed,  or  that  the  Senate  did  not  recede  from  the  amend- 
ment. Under  the  rule  announced  in  the  cases  referred  to,  the 
eourt  must  indulge  the  presumption  that  the  Senate  did  recede 
from  the  amendment,  and,  for  that  reason,  the  amendment  adopt- 
ed in  the  Senate  did  not  appear  in  the  enrolled  bill." 

So,  in  adhering  to  the  rule  announced  in  the  case  just  cited, 
and  in  applying  it  to  the  present  case,  we  must  say  that  the 
presumption  arising  from  the  enrolled  statute  is  not  overoome 
by  the  recitals  of  the  Senate  journal  that  the  two  amendments  in 
question  were  adopted;  but,  on  the  contrary,  we  must  indulge 
the  presumption  that  the  Senate  receded  from  those  amendments 
before  the  bill  was  finally  passed.  Indeed,  the  omission  of  those 
amendments  from  the  engrossed  bill  as  it  now  appears  in  the 
office  of  the  secretary  of  state,  and  its  acceptance  by  the  Senate 
as  thus  engrossed,  raised  the  presumption  that  those  .amendments 
were  withdrawn  or  receded  from  before  the  bill  went  to  the 
engrossing  committee. 

[2]  The  next  question  with  which  we  have  to  deal  is  whether 
or  n<^  the  legislature  exceeded  its  powers  in  attempting  to  abolish 
the  Eailroad  Commission  or  to  transfer  its  powers  to  the  newly 
created  Corporation  Commission. 

The  people  of  the  state  adopted,  in  the  year  1898,  an  amend- 
ment to  the  Constitution  which  reads  as  follows: 

"The  General  Assembly  shall  pass  laws  to  correct  abuses  and 
prevent  unjust  discrimination  and  excessive  charges  by  rail- 
roads, canals,  and  turnpike  companies  for  transporting  freight 
and  passengers,  and  shall  provide  for  enforcing  such  laws  by 
adequate  penalties  and  forfeitures,  and  shall  provide  for  the 
creation  of  such  offices  and  Commissions  and  vest  in  them  such 
authority  as  shall  be  necessary  to  carry  into  elBFect  the  powers 
hereby  conferred."    Amendment  No.  4  to  Const 

The  argument  in  this  case  is  that  the  amendment  to  the  Con- 
stitution restricts  the  powers  of  any  office  or  Commission  created 
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thereoBder  to  those  therein  enumerated,  tiz.,  to  the  regulation 
of  "excessive  charges  by  railroads,  canals,  and  turnpike  com- 
panies," .and  that  it  is  beyond  the  authority  of  the  legislature  to 
impose  any  further  duties  on  any  oflSees  or  Commissions  created 
for  that  purpose. 

It  will  be  observed  that  the  Constitution  does  not  specify  by 
name  the  office  or  Commission  to  be  created.  It  primarily  pro- 
vides for  the  correction  of  abuses,  unjust  discriminations,  and 
excessive  charges  by  transportation  companies,  and  authorizes  the 
ereati<m  of  "such  offices  and  Commissions"  and  the  investment 
in  them  of  "such  authority  as  shall  be  necessary  to  carry  inta 
effect"  that  provision.  It  constituted  a  command  to  the  law- 
makers to  carry  out  the  provision  to  create  such  offices  or  Com- 
missions as  might  be  found  necessary.  It  is  a  grant,  not  a  limita- 
tion of  power,  and  the  rule  of  exclusion  of  those  things  not 
expressed  does  not  apply.  It  is,  in  other  words,  the  power  to 
correct  abuses  by  transportation  corporations,  which  is  conferred 
by  the  Constitution,  and  not  the  creation  of  any  particular  offices 
or  Commissions,  and  the  legislature  could,  in  the  first  instance, 
have  created  the  present  Commission,  and  conferred  on  it  the 
enumerated  powers  and  others.  The  fact  the  legislature  first 
created  a  Commission  under  the  name  of  Railroad  Commission 
did  not  exhaust  its  powers  in  that  respect,  and  the  power  to 
create  a  Commission  under  another  name,  with  the  authority 
enumerated  and  more,  still,  existed. 

We  have  decided  that  §  9,  art  19,  of  the  Constitution,  pro- 
hibiting the  creation  of  perman«[it  offices,  was  directory  to  the 
lawmakers,  so  far  as  concerned  a  determination  that  the  creation 
of  a  temporary  office  was  necessary,  and  that  the  legislative  de- 
cision that  the  office  created  was  temporary  and. not  permanent 
was  conclusive  on  the  courts.  Greer  v.  Merchants'  &  Mechanics' 
Bank,  114  Ark.  212,  169  S.  W,  802. 

It  may  be  that  the  people  adopted  amendment  No.  4  under 
the  belief  that  the  constitutional  provision  referred  to  above  is 
mandatory  and  that  it  was  deemed  neo^esary  to  grant  express 
authority  for  the  creation  of  offices  or  a  Coiaiaission  to  carry 
oat  the  provisions  of  the  amendment  Even  if  that  be  the  case, 
it  does  not  warrant  the  interpretation  of  the  language  ef  the 
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amendment  that  the  powera  of  the  Commission  created  were  to  be 
restricted  to  th(>6e  enumerated. 

The  condnsion  of  the  majority  of  the  court  is,  therefore,  that 
the  attack  on  the  statute  is  unfounded. 

The  decree  of  the  chancery  court  is  reversed,  and  the  cause  is 
dismissed. 

Wood  and  Hart,  JJ.,  dissent 

Hart,  J.,  dissenting:  On  account  of  our  respect  for  a  co- 
ordinate department  of  the  government,  and  as  well  for  the  opin- 
wn  of  our  brother  judges  and  of  those  who  have  without  question 
accepted  office  under  the  act  creating  the  Arkansas  Corporation 
Conmiission,  Judge  Wood  and  the  vnriter  have  deemed  it  proper, 
not  merely  to  voice  our  dissent  on  the  record  on  the  ground  that 
the  act  is  unconstitutional,  but  to  give  our  reasons  therefor  in 
writing.  It  is  a  judicial  saying  that  the  Constitution  is  the  para- 
mount law  of  the  land,  and  is  the  fortification  within  which  the 
people  have  entrenched  themselves  for  the  preservation  of  their 
rights  and  privileges.  In  Eison  v.  Farr,  24  Ark.  161,  87  Am. 
Dec.  52,  it  was  further  said: 

"The  Constitution  fixes  limits  to  the  exercise  of  legislative 
authority,  and  prescribes  the  orbit  within  which  it  must  move. 
In  short,  the  Constitution  is  the  sun  around  which  all  legislative, 
executive  and  judicial  bodies  must  revolve;  and  that,  whatever 
may  be  the  case  in  other  countries,  yet  in  this  there  can  be  no 
doubt,  that  every  act  of  the  legislature  repugnant  to  the  Con- 
stitution is  null  and  void.'* 

This  principle  has  been  upheld,  in  every  decision  since  that 
time.  In  Greer  v.  Merchants'  &  Mechanics'  Bank,  114  Ark. 
212,  169  S.  W.  802,  the  court  had  under  consideration  article 
19,  §  9,  of  the  Constitution,  prohibiting  the  creation  of  per- 
manent state  offices  not  expressly  provided  for  by  the  Constitution, 
and  held  that  it  did  not  apply  to  the  act  creating  the  state  bank 
department.    The  court  said : 

^We  attach  little,  if  any,  importance  to  the  provision  of  the 
statute  limiting  the  time  to  12  years,  for  we  think  that  the  legis- 
lature has  the  power  to  determine  whether  an  office  to  be  ci-eated 
is  permanent  or  tempwary,  whether  expressly  declared  in  the 
act  or  not    If  it  is  created  as  a  temporary  office,  we  must  assume 

P.U.R.1920B. 


Digitized  by 


Google 


HELENA  WATER  00.  T.  HELENA.  295 

that  the  legislature  found  it  to  be  such.  The  creation  of  the 
office  implies  a  determination  that  it  is  temporary,  and  not 
permanent/' 

In  concluding  this  branch  of  the  discussion,  the  court  said : 

"We  are  of  the  opinion,  therefore,  that  this  provision  of  the 
Constitution,  when  rightly  interpreted,  constitutes  a  command 
to  the  legislature,  with  authority  to  determine  when  temporary 
offices  are  needed,  and  that  the  determination  of  that  question 
by  the  legislature  will  be  observed  by  the  courts.  It  would  be 
a  usurpation  of  power  by  the  courts  to  assume  authority  which 
had  been  delegated  to  the  legislature  itself." 

If  the  section  of  the  Constitution  as  declared  by  the  court  in 
the  language  just  quoted  constitutes  a  command  to  the  legis- 
lature, it  is  plain  that  the  section  is  mandatory  and  not  merely 
directory.  If  the  section  is  mandatory,  it  is  equally  clear  that 
the  legislature  could  not  create  a  permanent  office  in  contraven- 
tion of  its  provisions.  Therefore,  it  is  manifest  from  the  lan- 
guage used  that  the  court  upheld  the  statute  on  the  ground  and 
the  legislature  regarded  the  state  bank  department  as  a  temporary 
office,  and  that  its  decision  was  conclusive  on  the  courts.  The 
practical  effect  of  the  majority  opinion  in  the  case  at  bar  is  that 
a  constitutional  office  may  be  abolished,  and  that  its  duties,  al- 
though specifically  defined  by  the  clause  of  the  Constitution  pro- 
viding for  the  creation  of  the  office,  may  be  attached  to  a  tempo- 
rary office.    Such  is  not  the  law. 

Section  10,  art.  17,  of  the  Constitution  is  amended  by  what 
is  known  as  amendment  No.  4  to  read  as  follows: 

"The  General  Assembly  shall  pass  laws  to  correct  abuses  and 
prevent  unjust  discrimination  and  excessive  charges  by  railroads, 
canals  and  turnpike  companies  for  transporting  freight  and  pas- 
sengers, and  shall  provide  for  enforcing  such  laws  by  adequate 
penalties  and  forfeitures,  and  shall  provide  for  the  creation  of 
such  offices  and  Commissions  and  vest  in  them  such  authority 
as  shall  be  necessary  to  carry  into  effect  the  powers  hereby 
conferred." 

The  amendment  consists  in  adding  the  words — 

"And  shall  provide  for  the  creation  of  such  offices  and  Com- 
missions and  vest  in  them  such  authority  as  shall  be  necessary 
to  carry  into  effect  the  powers  hereby  conferred.^' 
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Pursuant  to  this  amendment,  the  legislature  of  1899  created 
the  Bailroad  Commission  of  Arkansas,  and  defined  its  duties  in 
accordance  with  the  mandate  of  the  Constitution.  Three  mem- 
bers were  provided  for  and  the  office  was  made  elective. 

The  legislature  of  1919  created  the  Arkansas  Corporation 
Commission.  Section  1  provides  that  it  is  created  for  thirty- 
years,  and  that  it  shall  consist  of  three  members,  who  shall  be 
elected  by  the  people.  The  act  gives  the  Commission  jurisdiction 
to  regulate  the  rates  of  all  public  utilities  in  the  state.  Section 
31  provides  in  express  terms,  that  the  present  Eailroad  Commis- 
sion shall  be  abolished,  and  that  the  Corporation  Commission 
shall  exercise  all  the  powers  and  duties  possessed  by  the  Eailroad 
Commission.  In  short,  the  legislature  expressly  abolished  the 
Railroad  Commission  and  transferred  its  duties  to  the  Corpora- 
tion Commission,  which  the  legislature  expressly  declares  is 
created  for  thirty  years;  and  which,  as  we  have  already  seen, 
must,  according  to  the  previous  decisions  of  this  court  be  a 
temporary  office. 

It  will  be  observed  that  it  is  the  amendment  to  the  Constitution 
which  commands  the  legislature  to  provide  for  an  office  or  Com- 
mission to  carry  into  elBFect  the  powers  conferred  in  the  amend- 
ment, and  these  powers  are  enumerated.  The  legislature  could 
give  the  office  a  different  name  and  vary  the  duties  as  by  increas- 
ing or  lessening  the  penalties,  but  the  office  itself  being  expressly 
provided  for  in  the  Constitution,  when  created,  becomes  a  con- 
stitutional office ;  and  its  duties,  being  expressly  and  specifically 
provided  for  in  the  Constitution  itself,  cannot  be  enlarged, 
diminished,  or  taken  away  by  the  legislature.  If  this  were  not 
so  and  the  office  could  be  abolished  and  the  duties  attached  to 
another  office,  then  the  authority  of  the  Constitution  would  be 
subject  to  the  authority  of  the  legislature.  The  grant  of  the 
office  is  expressly  fixed  by  the  Constitution,  its  duties  are  spe- 
cifically prescribed  by  the  Constitution,  and  there  is  necessarily 
an  implied  prohibition  against  interfering  with  it  in  these  re- 
spects. 

The  effect  of  the  majority  opinion  is  to  change  by  act  of  the 
general  assembly  that  which  is  ordained  by  the  Constitution. 
The  legislature  must  act  in  subordination  to  the  Constitution; 
and  it  does  not  do  so,  if  it  can  abolish  a  constitutional  office  with 
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defined  duties  and  attaeh  those  duties  to  a  temporary  office.  It 
would  at  least  be  a  very  vain  and  idle  provision  of  a  Constitu- 
tion to  secure  to  the  people  in  mandatory  terms  an  office  or 
Commission  and  to  specifically  define  its  duties^  and  at  the  same 
time  leave  it  to  the  legislature  to  abolish  the  office,  or  to  attach 
its  duties  to  a  statutory  office  which  might  be  abolished  at  any 
time.  Such  an  intention  should  not  be  ascribed  to  the  people 
in  adopting  the  amendment  in  question.  In  short,  when  the 
Constitution  expressly  provides  for  an  office  and  in  specific  terms 
defines  its  powers  and  duties,  the  l^islature  is  powerless  to 
abolish,  modify,  enlarge,  or  diminish  that  which  is  established 
by  the  paramount  law  of  the  land. 

In  recognition  of  this  principle,  in  Smith  v.  Askew,  48  Ark. 
82,  2  S.  W.  849,  the  court  held  that  the  legislature  was  powerless 
to  enlarge  or  abridge  the  constitutional  term  of  an  office,  and 
that  any  attempt  to  do  so  woidd  be  a  plain  usurpation.  The 
principle  was  also  recognized  in  Falconer  v.  Shores,  37  Ark.  386, 
where  the  court  held  that  the  office  of  collector  of  taJ^s  was  under 
legislative  control  because  the  Constitution  provided  that  the 
sheriff  should  be  collector  of  taxes  until  otherwise  provided  by 
law. 

In  the  Board  of  Equalization  Cases,  49  Ark.  518,  6  S.  W.  1, 
the  court  said  that  the  office  of  assessor  was  a  constitutional  office, 
and  that  the  legislature  could  not  abolish  or  make  it  a  sinecure, 
for  that  would  make  the  selection  of  the  officer — a  right  guaran- 
teed to  the  electors — an  empty  form.  It  was  further  held  that 
the  duties  of  the  office  might  be  varied  by  the  legislature  because 
the  Constitution  creating  the  office  provided  that  he  might  dis- 
charge ^'such  duties  as  are  now  or  may  be  prescribed  by  law." 

Again  in  Hutton,  CoUector  v.  King,  134  Ark.  463,  205  S.  W. 
296,  an  assessment  statute  which  provided  for  two  taxpayers 
to  assist  the  assessor  in  making  assessments  was  sustained  on  the 
theory  that  the  act  allowed  the  assessor  to  participate  in  making 
the  primary  assessment,  and  that  because  the  provision  of  the 
Constitution  providing  for  the  office  of  assessor  did  not  define  its 
duties,  but  left  it  to  the  legislature  to  define  them,  the  act  was 
not  unconstitutional.  Judge  Wood  and  the  writer  dissented  in 
that  case  on  the  ground  that  the  office  of  assessor  existed  and  its 
duties  were  well  known  at  the  time  of  the  adoption  of  the  Con- 
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stitution,  and  that  the  framers  of  that  instrument  evidently  in- 
tended that  the  assessor  should  make  the  primary  or  original 
assessment.  We  recognized  the  principle  laid  do'vai  in  Hutton, 
Collector  v.  King,  supra,  that  unl^s  the  Constitution  oAerwise 
expressly  provides  the  legislature  has  power  to  increase  or  vary 
the  duties  of  an  office;  but,  when  the  Constitution  defines  in 
specific  terms  the  duties  of  an  office,  it  has  spoken,  and  to  allow 
the  legislature  to  change  or  vary  those  duties  would  be  to  make 
the  creator  yield  to  its  creature. 

It  is  equally  well  settled  that  every  constitutional  officer  de- 
rives his  power  from  the  Constitution,  and  that,  where  the  Con- 
stitution specifically  defines  his  powers  and  duties,  it  is  not 
within  the  power  of  the  l^islature  to  change  or  add  to  them 
unless  the  power  to  do  so  is  expressly  or  by  necessary  implication 
conferred  by  the  Constitution  itself.  Cooley  on  Constitutional 
Limitation  (7th  Ed.)  p.  98,  and  State  v.  Douglass,  33  Nev.  82, 
110  Pac  177. 

The  result  of  our  views  is  that  the  legislature  under  the  au- 
thority of  Greer  v.  Merchants^  &  Mechanics'  Bank,  supra,  might 
have  created  the  Arkansas  Corporation  Conmaission  with  power 
to  regulate  water,  gas,  street  car,  and  telephone  companies,  and 
might  have  transferred  to  it  the  duties  of  any  or  all  of  the  Com- 
missions now  constituting  a  part  of  the  executive  department  of 
the  state  except  that  of  Railroad  Commissioners, 

In  regard  to  that  office,  or.  Commission,  as  above  stated,  it 
could  only  change  the  name  and  vary  the  duties  within  the  limits 
prescribed  in  the  amendment  to  the  Constitution  providing  for 
the  office;  but,  because  the  Constitution  has  specifically  defijied 
its  duties,  the  legislature  cannot  abolish  the  office,  nor  add  to  it 
other  duties  than  the  power  to  carry  into  effect  the  laws  passed 
to  correct  abuses  and  prevent  unjust  discrimination  and  excessive 
charges  by  railroads,  canals,  and  turnpike  companies,  nor  can 
it  abridge  the  duties  of  the  office  or  Commission  in  respect  to 
the  power  ordained  by  the  Constitution.  It  is  manifest  that  the 
only  object  of  specifically  defining  the  duties  of  an  office  in  a 
Constitution  is  to  limit  or  restrict  the  power  or  the  legislature 
in  this  respect;  otherwise,  the  amendment  might  just  as  well 
not  have  been  adopted. 

It  was  evidently  intended  by  defining  the  duties  of  the  office 
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or  Commission  to  make  them  fixed  and  permanent,  and  thus  to 
place  the  subjects  to  which  they  relate  altogetter  beyond  legis- 
lative control.  If  the  legislature  has  the  power  to  abolish  a  con- 
stitutional office  and  add  its  duties  to  another  office  with  other 
and  foreign  duties,  it  is  evident  that  the  legislature  oould  take 
away  all  or  a  part  of  the  duties  that  naturally  belong  to  the 
office.  Under  the  majority  opinion,  if  the  next  or  any  succeeding 
legislature  should  repeal  thtf  statute  creating  the  Arkansas  Cor- 
poration Commission,  without  reviving  by  express  words  the 
statute  creating  the  Eailroad  Commission,  the  latter  office  or 
Conmiission  would  be  abolished  although  it  is  a  oonstitutional 
office  with  well  defined  duties.  Thus,  indeed,  by  indirection, 
would  the  organic  law  of  the  land  be  superseded  by  the  legis- 
lature. It  is  no  answer  to  this  to  say  that  no  legislature  will 
likely  do  this,  for  we  are  dealing  with  the  question  of  power, 
^d  not  that  of  the  mind  or  will  of  the  legislature;  and  that  no 
^an  may  know. 


HililXOIS  PUBMC  UniilTIES  OOMMISSIOH. 

BE  CHICAGO  RAILWAYS  COMPANY  et  al. 

[No.  9367.] 

^^^^••»%  —  Reatwnableness  —  Emergency  nmtee, 

1.  The  Illinois  Commission  under  §  36  of  the  Public  UtilitieB  Aet, 
^^3  power  to  authorize  and  direct  revisions  of  schedules  pending  the 
^^%1  valuation  of  the  properties  of  the  company. 

^^•^•»%  —  Street  raHMays  —  Bending  valuation. 

2.  Street  railways  should  be  permitted  to  earn,  pending  a  ISnal 
'^^luation  of  their  property,  a  return  of  not  less  than  7  per  cent  upon 
"^^e  lowest  value  that  could  reasonably  be  placed  upon  their  prop- 
^*^ies. 

*^^    —  Street  railAvay  —  Factor  to  he  considered, 

3.  In  prescribing  a  plan  of  street  railway  rates  to  produce  needed 
^^^enue,  it  ia  fair  and  equitable  that  consideration  should  be  given 
^o  the  regular  patrons  of  the  company  who  make  daily  i^e  of  trans* 
^Ortation  over  its  lines  in  connection  with  their  regular  business. 

p^  CNovember  26.  191ft.] 

•-^ -19208. 
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Appxioatiot?  of  the  Ohicago  Railways  Company,  Chicago  City 
Railway  Company,  Calumet  &  South  Chicago  Railway  Com- 
pany, and  The  Southern  Street  Railway  Company,  operating 
imder  the  designation  of  the  Chicago  Surface  Lines,  for  permis- 
sion to  increase  passenger  fares ;  temporary  fares  of  10  cents 
authorized  with  10  tickets  for  65  cents ;  passengers  over  6  years 
of  age  and  under  12  years  of  age,  cash  fare  of  4  cents ;  two  pas- 
sengers over  6  years  of  age  and  under  12  years  of  age,  one  adult 
cash  or  ticket  faare;  children  under  6  years  of  age  accompanied 
by  a  person  acting  as  guardian,  free;  transfer  privileges  to  be 
in  accordance  with  the  existing  rules. 

By  the  Commission:  On  August  2,  1919,  the  petitioners 
made  application  for  authority  to  increase  fares.  The  petition 
set  forth,  among  other  things,  that  owing  to  advances  in  wages 
and  increases  in  other  operating  expenses,  the  petitioners  were 
not  earning,  under  the  rates  of  fare  then  effective,  an  amount 
sufficient  to  pay  the  necessary  expenses  of  operation.  There  were 
averments  as  to  the  value  of  the  property  employed  in  the  public 
service,  and  the  petitioners  prayed  (a)  that  the  Commission 
approve  such  increase  in  the  rate  of  fare,  concurrently  effective 
with  said  i^;icrea9ed  wage  scale,  as  is  fair,  reasonable,  and  just 
in  all  the  circumstances,  and  (b)  that  the  Commission  proceed 
to  ascertaiflpi  and/  determine  the  value  and  all  elements  of  value 
of  petitioners^  property,  and  make  and  enter  such  further  order 
as  will  grant  the  petitioners  the  right  to  charge  a  rate  of  fare 
which  will  provide  a  fair,  reasonable,  and  adequate  return  upon 
the  value  so  ascertained  and  determined,  but  not  exceeding  the 
aggregate  purchase  price  or  capital  account  created  by  the  ordi- 
nances of  the  city  of  Chicago.  ^ 

A  showing  was  made  to  the  Commission  in  support  of  the  pe- 
tition, and,  on  August  6,  1919,  the  Commission  by  its  order 
authorized  rates  on  the  following  basis:  For  a  continuous  trip 
in  one  general  direction  within  the  present  or  future  limits  of 
the  city  of  Chicago  over  the  street  railways  operated  by  the 
petitioners  and  all  exteiisions  thereof  (whether  owned,  leased, 
at  operated'  by  them)  the  sum  of  7  cents  for  each  passenger  12 
years  of  age  or  over,  and  4  cents  for  each  passenger  under  12 
years  of  age;  provided  that  children  under  7  years  of  age  accom- 
P.U.R.1920B. 
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panied  by  a  p^son  paying  fare  ghall  be  permitted  to  ride  free. 
It  was  provided  that  the  provision  as  to  transfers  then  existing 
should  continue  until  the  further  order  of  the  Oommission. 

The  order  further  provided  that  the  rates  therein  authorized 
ahould  not  be  effective  after  February  1,  1920,  unless  extended 
by  the  Commission,  but  the  Commission  reserved  the  right  to 
order  the  discontinuance  of  tiie  rates  and  charges  therein  au^ 
thorized,  at  any  time  prior  to  February  1,  1920;  that  up<Hi  the 
expiration  of  the  authority  granted  by  the  order  and  upon  the 
entry  of  an  order  of  discontinuance,  the  companies  dhould  place 
in  effect  inmoiediately  the  rates  in  effect  prior  to  the  entry  of  the 
order,  unless  the  Commissicn  should  otherwise  direct;  that  the 
Commission  retain  jurisdiction  of  the  ease  and  reserve  to  itself 
the  right,  upon  complaint,  upon  applieatioso,  or  upon  its  own 
action,  further  to  investigate  the  rates  authorized  by  the  order 
or  the  service  rendered  in  connection  with  the  <tttse  (the  render- 
ing of  which  service  in  a  proper,  efficient,  and  adequate  manner 
being  a  condition  of  the  entry  of  the  order  witti  refprence  to 
rates),  make  further  findings,  and  issue  such  fuHher  ordei^  as 
may  be  justified  by  the  facts  determined  at  subaequeiit  hearings 
as  to  the  rates  for  street  railway  service  furnished  by  the  pe- 
titioners in  the  city  of  Chicago. 

The  order  further  granted  the  application  of  petitioners  for 
a  hearing  as  to  the  value  of  their  jproperty  and  the  establishment 
of  permaneri:  rates  thereon,  and  that  application  was  set  for 
hearing  on  September  8,  1919. 

The  city  of  Chicago  appealed  from  that  portion  of  the  order 
of  August  6,  1919,  authorizing  advances  in  fares.  That  appeal 
was  heard  in  the  circuit  court  of  Sangamon  county,  and  an  order 
there  made  on  October  2,  1919,  reversing  and  setting  aside  the 
order  of  the  Commission  advancing  rates,  and  remanding  the 
cause  to  the  Commission  with  directions  to  admit  evidence  as  to 
the  valuation  of  the  property  involved  and  the  amount  of  ex- 
penditures, and  to  enter  proper  findings  and  order  thereon.  The 
surface  lines  prayed  an  appeal  from  this  order  to  the  supreme 
court  of  Illinois,  which  was  allowed  The  city  of  Chicago  moved 
to  dismiss  this  appeal  in  the  supreme  court,  and  this  motion  was 
denied.  The  case,  therefore,  is  now  pending  in  the  supreme 
court  for  a  review  of  the  Commission's  order  of  August  6,  1919. 
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On  September  8,  1919,  the  applicants  proceeded  with  the 
presentation  of  their  evidence  relative  to  the  value  of  their  prop- 
erties. Detailed  inventories  have  been  filed-  Much  additional 
evidence  as  to  value  has  been  adduced.  The  city  is  now  engaged 
in  making  a  check  of  the  inventories  submitted-  When  this 
check  is  completed,  proof  on  the  subject  of  value  should  be 
closed  within  a  comparatively  short  time. 

Reports  as  to  earnings  and  operating  expenses  were  duly  filed 
by  these  companies  for  the  months  of  August,  September,  and 
October,  1919. 

In  the  order  of  August  6,  1919,  it  was  pointed  out  that  ex- 
perience in  other  cities  had  indicated  that  when  fares  are  in- 
creased there  is  a  decrease  in  the  amount  of  traffic,  and  that 
there  was  reasonable  belief  that  the  actual  increase  in  the  earn- 
ings of  the  companies  would  be  much  less  than  the  theoretical 
increase  which  would  have  resulted  if  there  were  no  loss  of  traffic 
on  account  of  the  advance  in  fares.  In  that  order  it  was  also 
said:  "It  is  probable  that  in  view  of  the  circumstances  under 
which  this  order  is  made,  and  the  manifest  necessity  for  the 
same,  there  will  not  be  as  large  a  decrease  in  traffic  as  has  been 
the  experience  in  some  other  cities."  The  reports  of  the  com- 
panies show  that  during  the  months  of  August,  September,  Oc- 
tober, and  November,  1919,  traffic  on  the  surface  lines  has  in- 
creased over  that  for  the  corresponding  months  of  1918.  During 
this  period  in  1918,  abnormal  conditions  existed,  owing  to  the 
influenza  epidemic,  the  absence  of  soldiers  and  sailors  in  the 
service,  and  other  war  conditions.  It  may  be  that  this  period 
for  1919  is  likewise  abnormal,  owing  to  the  general  activity 
and  unrest  which  has  followed  as  a  reaction  from  the  strain  of 
the  war.  Those  in  the  service  have  returned,  public  health  is 
good,  weather  conditions  have  been  generally  favorable,  and 
hotels  in  the  city  are  crowded.  In  view  of  the  facts  disclosed 
by  the  reports  for  August,  September,  and  October,  it  was  deemed 
appropriate  that  there  should  be  a  hearing  for  the  purpose  of 
determining  whether  or  not  there  should  be  a  revision  of  the 
rate  which  these  utilities  are  authorized  to  charge.  Due  notice 
to  that  effect  was  given,  and  hearings  for  that  purpose  were  held 
on  November  17,  20,  and  21,  1919.  At  those  hearings  the  com- 
panies and  the  city  appeared  by  their  attorneys  of  record,  and 
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offered  evidence  and  submitted  arguments.  The  attorney  graieral 
of  Illinois  also  introduced  eridence  and  submitted  arguments. 
At  those  hearings,  the  Commission  considered  the  entire  record 
in  this  case  up  to  the  present  time,  including  the  record  in  case 
8721,  Ee  Chicago^R.  Co.  P.TJ.R1919D,  573,  which  is  made  a 
part  of  the  record  in  this  proceeding. 

[1]  As  to  the  power  of  the  Commission  to  authorize  and  direct 
revisions  of  schedules  pending  the  final  valuation  of  the  prop- 
erties, we  place  upon  §  36  of  the  Public  Utilities  Act  the  only 
interpretation  which  in  our  opinion  makes  it  a  practical,  work- 
able, and  constitutional  statute.  The  utilities  act  requires  strict 
adherence  to  the  schedules  filed  with  the  Commission.  Severe 
penalties  are  prescribed  for  departures  from  the  published  rates. 
If  §  36  is  construed  to  mean  that  the  schedules  filed  with  the 
Commission  may  not  be  altered,  except  after  a  full  and  final 
valuation  of  the  properties  of  the  utilities^  the  Commission  is 
powerless  to  relieve  in  oases  in  which  adherende  to  existing 
schedules  would  result  in  confiscation.  The  effect  of  such  an 
interpretation  is  particularly  emphasized  in  considering  the  r^u- 
lation  of  intrastate  railroad  rates.  The  Interstate  Commerce 
Commission  has  been  at  work  valuing  the  properties  of  the  rail- 
road companies  for  many  years,  and  the  work  is  now  far  from 
being  completed.  If  the  authority  of  the  Commission  over 
intrastate  railroads  rates  is  restored,  the  Commission  will  have 
to  deal  with  a  situation  where  adherence  to  the  prewar  schedules 
of  freight  rates  will  not  produce  sufficient  revenue  to  pay  actual 
operating  expenses.  Is  the  statute  to  be  so  interpreted  as  to 
deprive  the  Commission  of  the  power  to  grant  temporary  relief 
pending  the  complete  valuation  of  these  properties  ?  If  it  is  so 
interpreted,  the  result  of  that  interpretation  will  be  to  send  these 
carriers  to  the  courts  for  the  protection  of  their  constitutional 
rights,  and  to  destroy  the  state  regulation  of  railroads  entirely. 
While  it  is  true  that  the  argument  of  convenience  is  not  suffi- 
cient to  sustain  an  interpretation  of  the  statute,  it  is  an  ele- 
mentary rule  of  construction  that  every  reasonable  construction 
must  be  resorted  to  in  order  to  save  a  statute  from  unconstitu- 
tionality. We  believe  that  the  interpretation  which  gives  to  the 
Commission  the  power  to  revise  rates  upon  proper  showing  pend- 
ing a  complete  valuation  of  the  property  is  justified  by  the  lan- 
P.U.R.1920B. 


Digitized  by 


Google 


304  ILLINOIS  PUBLIC  UTILITIBS  CX)MMISSION. 

guage  of  the  act,  and,  under  every  rule  of  construction,  is  the 
one  which  we  are  obliged  to  adopt. 

In  the  case  of  Omaha  &  Council  Bluffs  Street  Railway  Co.  t. 
Nebraska  State  Railway  Commission,  178  N.  W.  690,  P.U.R 
1919F,  307,  decided  July  18,  1919,  the  supreme  court  reversed 
the  Commission's  order  denying  a  temporary  increase  in  fares 
from  5  to  7  cents  pending  the  final  valuation.    The  court  said : 

".  •  .  The  Commission  is  empowered  and  it  may  be  its 
duty,  to  permit  a  temporary  rate,  limited  to  the  time  required  for 
making  an  investigation  and  finding  of  the  value  of  the  property. 
If  it  should  happen  that  the  temporary  rate  so  fixed  is  too  high, 
the  condition  can  be  rectified  in  the  order  fixing  the  rate  after 
investigation.    •    •    • 

".  .  .  It  would  seem  that  no  wrong  would  be  done,  which 
could  not  be  corrected,  in  allowing  such  increase  in  fares  as 
would  make  the  company  secure  against  insolvency  for  a  tempo- 
rary period.  Insolvency  might  do  permanent  injury  to  the 
utility,  for  which,  in  the  long  run,  the  people  would  have  to 
suffer.  No  great  risk  of  that  should  be  taken.  Besides,  any 
appearances  of  disregard  of  the  company's  rights  in  this  respect 
lays  the  public  and  the  authorities  open  to  the  charge  of  attempt- 
ing to  confiscate  the  property  of  the  utility  company.'* 

In  the  order  entered  in  case  8721,  supra,  is  considered  the 
question  of  the  effect  of  the  ordinance  provisions  upon  the  power 
and  duty  of  the  Commission  to  establish  just  and  reasonable  rates. 
The  circuit  court  of  Sangamon  county,  in  setting  aside  the  order 
of  August  6,  1919,  in  this  case,  conceded  to  the  Commission 
authority  over  rates,  as  against  the  attempts  of  municipalities 
to  contract  away  the  police  power  of  the  state.  The  Supreme 
Court  of  the  United  States,  in  the  recent  case  of  Pawhuska  v. 
Pawhuska  Oil  &  Gas  Co.  decided  June  9,  1919,  250  U.  S.  394, 
P.TJ.R.1919E,  178,  39  Sup.  Ct.  526,  63  L.  ed.  1054,  has  sus- 
tained the  view  taken  in  our  order  in  case  No.  8721,  Re  Chicago 
R.  Co.  P.U.R1919D,  573.  In  Kansas  City  v.  Public  Service 
Commission,  —  U.  S.  — ,  64  L.  ed.  — ,  40  Sup.  Ct.  —  (U,  S. 
Adv.  Ops.  1919-20,  p.  68),  decided  November  10,  1919,  the 
Supreme  Court,  by  dismissing  the  writ  of  error,  upheld  the 
power  of  the  state  Commission  to  regulate  street  car  fares,  un- 
affected by  provisions  in  the  city  ordinances.    And  on  November 
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10,  1919,  the  Supreme  Court  of  the  United  States  dismissed 
the  writ  of  error  sued  out  by  the  city  of  Chicago  to  review  the 
judgment  of  the  supreme  court  of  Illinois  in  the  case  of  Chi- 
cago V.  Dempcy,  281  HI.  257,  117  [W  E.  1010.  These  rulings 
of  the  supreme  court  make  clear  that  the  state,  in  changing  the 
method  of  control  of  utilities,  through  the  State  Public  Utilities 
Act,  has  not  passed  a  law  impairing  the  obligation  of  any  con- 
tract of  the  city.  A  municipal  corporation  is  an  agency  for 
exercising  del^ated  governmental  powers  of  the  state.  The  state 
may  modify  or  withdraw  such  powers,  and  the  municipality 
may  not  complain  that  its  contract  rights  have  been  invaded. 
In  this  connection,  the  language  of  thfe  New  York  court  of 
appeals  in  International  R.  Co.  v.  Public  Service  Commission, 
226  K  Y.  474,  P.U.R1919r,  356,  124  X.  E.  123,  should  not 
be  overlooked: 

'The  power  to  regulate  rates  is  the  power  to  increase  them  if 
inadequate,  just  as  truly  as  it  is  the  power  to  reduce  them  if 
excessive.     .     .     . 

".  .  .  No  contract  can  withdraw  from  the  l^slature  the 
power  of  regulation  while  the  consent  of  the  municipality  to  the 
presence  of  the  road  continues.     That  is  settled  beyond  doubt 

The  state  has  assumed  control,  through  the  Public  Utilities 
Commission,  over  the  rates  to  be  charged  by  these  applicants. 
It  is  the  duty  of  the  Commission  to  prescribe  just,  reasonable, 
and  suflScient  rates.  If  the  effect  of  the  exercise  of  the  state's 
r^ulatory  power  is  to  deprive  the  utilities  of  a  fair  return  upon 
the  fair  value  of  their  properties  used  in  the  public  service,  the 
right  of  the  utilities  to  resort  to  the  coui'ts  at  once  for  the  pro- 
tection of  their  rights  cannot  be  doubted.  Bacon  v,  Kutland 
E.  Co.  232  U.  S.  134. 

We  come,  then,  to  decide  whether  the  actual  experience  of  the 
companies  since  August  6,  1919,  requires  revision  of  the  rates 
now  in  effect. 

It  was  pointed  out  in  the  oi^jier  of  August  6,  1919,  that  for 
the  year  ending  July  31,  1919,  the  companies  had  run  about 
$400,000  behind  the  amount,  which  it  was  pointed  out  in  the 
order  of  April  25,  1919,  Re  Chicago  R  Co.  P.U.R1919D,  573, 
they  were  entitled  to  earn.  Since  the  entry  of  the  order  of 
r.U.R.l«20B,  20 
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August  6,  1919,  the  companies  have  been  running  ahead  of  the 
amount,  which  it  was  pointed  out  in  the  order  of  April  25,  1919, 
they  were  entitled  to  earn,  at  the  rate  of  about  $180,000  per 
month.  The  deficit  for  the  year  ending  July  31,  1919,  had 
been  more  than  made  up  by  November  1,  1919,  and  we  are  now 
in  position  to  deal  with  the  situation  on  the  basis  of  the  present 
rate  of  earnings  and  operating  expenses. 

First  we  must  determine  the  amount  which  these  companies 
must  earn  for  their  reasonable  operating  expanses  under  present 
conditions,  including  taxes. 

It  appears  that  in  view  of  the  increased  cost  of  labor  and 
materials,  the  necessary  amount  required  to  take  care  of  the 
maintenance  of  ways,  structures  and  equipment  is  not  less  than 
$6,300,000  annually.  The  necessary  amount  required  for  power 
is  at  least  $3,200,000  annually.  In  determining  the  amount 
required  for  conducting  transportation,  it  must  be  considered 
that  there  is  no  immediate  prospect  of  a  reduction  in  labor  costs. 
The  amount  required  for  this  purpose  appears  to  be  approxi- 
mately $19,500,000  annually.  In  determining  the  amount  for 
damages,  general  and  miscellaneous  expenses,  due  weight  must 
be  given  to  the  evidence  which  shows  that  because  of  present 
economic  conditions  a  larger  amount  should  be  carried  in  the 
damage  reserve  fund,  and  increases  in  general  and  miscellaneous 
expenses.  The  annual  allowance  for  this  purpose  should  not  be 
less  than  $3,200,000.  The  testimony  shows  that  the  personal 
and  real  property  taxes  will  probably  be  increased  from  35  to 
40  per  cent  over  the  year  1919.  The  annual  requirements  for 
this  item  are  approximately  $2,050,000,  and,  in  reaching  this 
conclusion,  due  consideration  has  been  given  to  the  deduction 
of  $200,000  because  of  joint  account  expense.  The  result,  there- 
fore, is  that  the  annual  requirements  of  these  companies  for 
operating  expenses,  aside  from  any  allowance  for  the  reserve  to 
take  care  of  depreciation,  is  at  least  $34,250,000.  It  is  impos- 
sible, of  course,  to  make  these  estimates  with  the  degree  of 
accuracy  which  is  possible  under  normal  industrial  conditions. 

In  the  order  of  August  6,  1919,  the  allowance  to  the  renewal 
fund  to  take  care  of  depreciation  was  fixed  at  8  per  cent  of  the 
gross  earnings,  estimated  on  the  basis  of  a  5-cent  fare.  It  was 
pointed  out  that  this  was  subject  to  modification  when  the  final 
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order  in  the  case  is  entered.  It  has  been  claimed  at  this  hearing 
that  this  amount  is  entirely  inadequate,  if  provision  is  to  be 
made  to  take  care  of  depreciation  on  the  basis  of  labor  and  ma- 
terial costs  at  the  time  the  depreciation  is  accruing.  Theie  is 
much  force  to  the  contention.  Certainly  the  amount  which  was 
tentatively  fixed  in  the  order  of  August  6,  1919,  is  as  low  as  it 
is  reasonably  possible  to  make  it  Estimated  on  this  basis,  the 
amount  required  for  the  renewal  fund  is  at  the  annual  rate  of 
from  $3,000,000  to  $8,100,000. 

It  appears,  therefore,  that  the  annual  requirementr  for  (grat- 
ing expenses  and  renewals  aggregate  approximately  $37,300,000. 

[2]  In  addition  to  the  amount  required  for  operating  expenses 
and  renewals,  the  companies  have  the  eonstitutional  right  to 
earn  a  return  upon  the  value  of  their  property  used  in  the  public 
service  which  is  just  and  reasonable  and  not  confiscatory.  The 
very  least  that  can  be  said  is  that  in  adjusting  rates  pending  a 
long  valuation  proceeding,  the  companies  shall  not  be  required 
to  adhere  to  a  confiscatory  rate.  Giving  consideration  to  all  the 
evidence  now  before  the  Commission,  it  is  not  possible,  in  the 
contemplation  of  reasonable  men,  to  assign  to  these  properties 
a  lower  value  than  the  one  indicated  in  the  order  of  April  25, 
1919.  Nor  is  it  possible,  in  the  contemplation  of  reasonable 
men,  to  permit  these  companies  to  earn  a  return  of  less  than  7 
per  cent  upon  that  valuation  of  $123,000,000.  In  Lincoln  Gas 
&  Electric  L.  Co.  v.  Lincoln,  decided  June  2,  1919,  the  Supreme 
Court  of  the  United  States  said: 

"It  is  a  matter  of  common  knowledge  that,  owing  principally 
to  the  World  War,  the  costs  of  labor  and  supplies  of  every  kind 
have  gi'eatly  advanced  since  the  ordinance  was  adopted,  and 
largely  since  this  cause  was  last  heard  in  the  court  below.  And 
it  is  equally  well  known  that  annual  returns  upon  capital  and 
enterprise  the  world  ov^  have  mat^ially  increased,  so  that 
what  would  have  been  a  proper  rate  of  return  for  capital  in- 
vested in  gas  plants  and  similar  public  utilities  a  few  years  ago 
furnishes  no  safe  criterion  for  the  present  or  for  the  future.^' 

This  sum  of  $8,600,000,  of  course  is  not  to  be  taken  as  an 
allowance  for  return  upon  the  fair  value  of  these  properties 
actually  used  in  the  public  service  made  after  full  valuation. 
It  is  the  amount  which  the  companies  are  entitled  to  earn- in 
P.U.R.1920B. 
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order  .that  it  may  not  appear  that  th^y  have  been  compelled  to 
observe  a  confiscatory  rate.  In  the  orders  which  have  been 
heretofore  made,  and  in  this  order,  the  indication  of  this  amount 
is  without  prejudice  to  the  valuation  proceedings.  It  is  made 
upon  the  theory  that  beyond  all  doubt  the  companies  are  entitled 
to  a  return  upon  the  lowest  valuation  that  can  reasonably  be 
placed  upon  their  properties,  and  that  to  allow  them  leas  would 
result  in  confiscation. 

It  appears,  then,  that  the  requirements  for  operating  expenses 
and  depreciation,  together  ^th  the  lowest  amount  for  rettim 
on  the  value  of  the  properly,  which  is  not  confiscatory,  are  about 
$46,000,000. 

With  a  5-cent  fare  in  force,  these  companies  will  earn  at  the 
rate  of  about  $37,700,000  a  year,  or  more  dian  $8,000,000  less 
than,  in  any  aspect  of  this  case,  they  are  entitled  to  earji.  On 
the  basis  of  a  6-cent  fare,  the  companies  will  earn  at  the  annual 
rate  of  $46,000,000.  On  the  basis  of  a  7-cent  fare,*  the  com- 
panies will  earn  at  the  annual  rate  of  about  $52,600,000. 

It  is  plain,  therefore,  that  adherence  to  the  principles  upon 
which  the  orders  of  April  26,  10 1&  and  August  6,  1919,  were 
made,  and  which  have  been  stated  above,  leads  to  an  allowance 
to  these  companies  of  a  return  which  will  be  represented  by  an 
average  rate  of  approximatdy  6J  cents  per  passenger. 

[3]  In  prescribing  a  plan  whick  will  produce  this  result,  it  is 
fair  and  equitable  that  consideration  should  be  given  to  the  regu- 
lar patrons  of  these  companies  who  make  daily  use  of  transporta- 
tion over  the  lines  of  these  companies  in  connection  with  their 
regular  business. 

After  carefully  considering  the  evidence  in  the  record  as  to 
the  effect  of  ticket  arrangements  ^icdi  have  been  established 
in  various  cities,  we  have  reached  the  conclusion  that  the  results 
above  stated  can  be  accomplished  without  injustice  to  the  com- 
panies, by  the  establishment  of  a  7-cent  cash  fare,  and  by  making 
provision  for  the  sale  of  tickets,  at  places  convenient  to  the  regu- 
lar patrons  of  the  companies,  at  the  rate  of  10  tickets  for  85 
cents,  and  for  bearer  tidcet  books  of  50  tickets  for  $3.  In 
formulating  the  plan  for  which  provision  is  hereinafter  made, 
consideration  has  been  given  to  the  fact  that  experience  in  other 
lafge  cities  shows  that  where  there  is  a  substantial  differential 
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in  faFor  of  purchasers  of  tickets^  a  very  high  percentage  t)f  pas- 
sengers use  the  tickets  instead  of  paying  eash  fares.  These  per- 
centages range  from  05  per  cent  to  93  per  oent^  and  it  is  very 
doubtful  whether,  under  the  plans  herein  provided,  the  com- 
panies will  receive  an  average  fare  of  more  than  Q^  cents. 

Findmga. 

We  find  from  the  evidence  that  the  applicamts  herein  are 
entitled  to  earn,  as  the  reasonable  expenses  of  operating  their 
properties,  including  taxes,  the  sum  of  $34,260,000,  and  that, 
in  addition  thereto,  they  are  entitled  to  earn  sufficient  to  provide 
for  additions  to  the  renewal  fund  to  take  care  of  accruing  de- 
preciation at  the  rate  of  $8,100,000  annually;  and  that  the 
a^regate  requirements  of  the  applicants  for  operating  expenses 
and  renewals  amount  to  at  least  $37,300,000. 

We  further  find  from  the  evidence  that,  giving  consideration 

to  the  facts  in  this  record  relative  to  the  original  cost  of  the 

properties  of  the  applicants,  the  cost  to  reproduce  the  same,  less 

depreciation,  the  amount  of  their  outstanding  issues  of  capital 

^ock  and  bonds,  and  other  elements  of  value  appearing  in  the 

record,  it  is  not  reasonably  poesiUe  to  place  upon  the  properties 

of  these  applicants  a  valuation  of  less  than  $123,000,000,  and 

^at,  to  require  the  applicants  to  observe  rates  which  will  give 

^©m  a  fair  and  just  return  during  the  period  while  these  prop- 

^^^ies  are  being  valued  by  the  Commission,  upon  a  valuation  of 

^^58  than  $123,000,000  would  be  confiscatory, 

^e  further  find  from  the  evidence  that  the  sum  of  $6,600,000, 

^iich    represents  a  return  of  7  per  cent  upon  the  aforesaid 

*^outit  of  $123,000,000,  is  the  lowest  amount  which,  in  the 

^^^ternplation  of  reasonable  men,  represents  a  fair  return  upon 

tne  f  Q^ir  value  of  the  properties  of  the  applicants  actually  used 

la  th^  public  service. 

^^^  further  find  from  the  evidence  that  the  total  amoimt  which 

^^^    applicants  are  entitled  to  receive  for  operating  expenses, 

^^^^vw-als,  and  return  on  investment  is  at  least  $46,900,000. 

^^^  further  find  from  the  evidence  that  the  rates  hereinafter 

^^^liorized  and  directed  will  produce  gross  earnings  sufficient 

^    P^y  the  expenses  of  operation,  the^  aHowaiM»  for  renewals, 

p^    -the  return  upon  the  value  of  applicants'  property  as  here- 
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inabove  founds  after  mafcing  proper  allowances  for  a  divisicoi  of 
profits  with  the  city  upon  the  basis  specified  in  the  ordinances  in 
evidence,  and  that  s^id  rates  hereinafter  authorized  and  directed 
are  just  and  reasonable  rates. 

We  further  find  frcwn  the  evidence  that  the  service  now 
rendered  by  the  applicants  is  inadequate,  in  that  their  ears  are 
unduly  crowded  during  the  rush  hours,  that  applicants  do  not 
have  a  sufficient  number  of  cars  to  enable  them  properly  to  take 
care  of  the  traffic  in  the  cily^  o£  Chicago,  and  that  the  public 
conveniaice  and  comfort  require  that  they  should  increase  the 
number  of  their  cars  immediately  by  at  least  two  hundred  cars 
of  the  present  type  now  operated  by  them,  and  that  they  should 
add  to  this  equipment  annually  at  the  rate  of  approximately 
one  hundred  cars  per  year  of  the  respective  typ^es  which  may 
from  time  to  time  be  used  and  operated  by  them. 

It  is  therefore  Ordered  that  Rate  Schedule  I.  P.  U.  C.  No.  2 
of  the  Chicago  Railways  Company,  Chicago  City  Railway  Com- 
pany, Calumet  &  South  Chicago  Railway  Company,  and  the 
Southern  Street  Railway  Company,  operating  under  the  designa- 
tion of  the  Chicago  surface  lines,  be  and  the  same  is  hereby 
permanently  and  finally  annulled  and  canceled,  effective  mid- 
night November  30,  1919,  and  that  the  said  companies  be  and 
they  are  hereby  directed  to  annul  and  cancel  said  schedule  and 
discontinue  the  charges  named  therein  at  12  o'clock  midnight 
November  30,  1919. 

Chairman  Wilkerson,  and  Commissioners  Funk,  Shaw,  and 
Lucey  concur  in  the  foregoing  order.  Oonmiissioner  Dempcy 
absent  on  account  of  illness. 


HililNOIS  SUPKBBfB  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION 
BAETONVILLE  BUS  LINE. 

[No.  13003.] 

(126  N.  B.  373.) 

AutomohOeB  *-  OeMfUMe  of  convenience^ 

The  lUiBoit  OommissioB  cannot  deny  a  bus  line  a  cwtilleatt  of 
P.U.K.1920B. 
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public  convenience  and  necessitj  which  it  would  otherwise  be  entitled  to 
on  the  theory  that  this  would  authorize  a  monopoly,  and  that  a 
monopoly  ought  not  to  be  authorized  to  operate  motor  vehicles  over 
the  public  highways  of  the  state  outside  of  the  corporate  limits  of  a 
city  or  village. 


rublie  uHUUea  —  Defimti€m. 

Definition  of  the  term  "public  utility,"  p.  311. 

[December  17,  1919.] 

Appeal  from  Circuit  Court,  Sangamon  County,  E.  S.  Smith, 
Judge,  directing  that  the  Commission  consider  and  pass  on  the 
merits  of  an  application  by  the  Bartonville  Bus  Line  for  a 
certificate  of  public  convenience  and  necessity  which  had  been 
denied  by  the  Public  Utilities  Commission ;  affirmed. 

Appearances:  Edward  J.  Brundage,  Atty.  Gen.,  Albert  D. 
"Kodenberg,  of  Springfield,  "William  E.  Trautmann,  of  E.  St. 
Louis,  and  Matthew  Mills  and  Morton  T.  Culver,  both  of  Chi- 
cago, for  appellant ;  Tichenor,  Todd,  Wilson  &  Bamett,  of  Peoria, 
for  appellee. 

Thompson,  J.:  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Sangamon  county  setting  aside  a  decision  of  the 
Public  Utilities  Commission. 

Appellee,  the  Bartonville  Bus  Line,  filed  its  application  with 
the  Public  Utilities  Commission  for  a  certificate  of  convenience 
and  necessity.  It  sought  to  operate  a  mctorbus  line  upon  and 
along  certain  public  streets  and  highways  between  a  point  in  the 
village  of  Bartonville  and  a  point  in  the  city  of  Peoria.  The 
Commission  refused  the  certificate  on  the  ground  that  the  grant- 
ing of  the  certificate  carried  with  it  a  certain  implied  right  of 
monopoly,  and  that  the  character  and  features  of  the  business 
of  appellee  are  such  that  to  grant  it  the  certificate  would  be, 
in  effect,  authorizing  a  monopoly  where  the  plant  used  was 
largely  the  property  of  the  public  itself.  This  decision  of  the 
Commission  is  based  up<m  its  conclusion  that  no  certificate  of 
convenience  and  necessity  ought  to  be  granted  to  a  public  utility 
where  it  is  proposed  to  operate  motor  vehicles  over  the  public 
highways  of  the  state  outside  the  corporate  limits  of  a  city  or 
village. 

The  term  "public  utili^'  means  and  includes  every  corpora- 
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tion  that  now  or  hereafter  may  own,  control,  operate,  or  manage 
within  the  state,  directly  or  indirectly  for  public  use,  any  plant, 
equipment,  or  property  used  or  to  be  used  for  or  in  o(mnection 
with  the  transportation  of  persons  between  points  withim  this 
state.  Public  Utilities  Act,  §  10  (Laws  1913,  p.  459).  No 
public  utility  can  now  begin  business  in  this  state  until  it  has 
obtained  a  certificate  from  the  Public  Utilities  Commission  that 
public  convenience  and  necessity  require  the  transaction  of  such 
business.  Public  Utilities  Act,  §  55.  When  a  public  utility 
files  with  the  Commission  a  petition  for  such  a  certificate,  it  is 
the  plain  duty  of  the  Commission  to  consider  the  petition  on  its 
merits,  and  if  said  petition  is  so  supported  by  evidence  as  to 
enable  the  Commission  to  find  that  the  operation  proposed  will 
serve  the  public  convenience  and  is  necessary  thereto,  there  is 
nothing  the  Commission  may  lawfully  do  but  grant  the  certifi-* 
cate.  There  is  nothing  in  the  act  which  authorizes  the  Commis- 
sion to  arbitrarily  deny  the  certificate  because  a  portion  of  the 
route  over  which  the  utility  proposes  to  operate  is  a  highway 
outside  the  corporate  limits  of  a  city  or  village.  If  that  is  to 
be  the  public  policy  of  the  state,  that  policy  must  be  declared 
by  the  legislature.  The  Public  Utilities  Commission  is  given 
no  arbitrary  powers  by  statute,  and  its  orders  and  decisions  are 
subject  to  review  and  must  be  reasonable  and  lawfuL  Chicago 
Bus  Co.  v.  Chicago  Stage  Co.  287  lU.  320,  P.U.R1919D,  157, 
122  N.  E.  477;  Public  Utilities  Commission  v.  Chicago,  M.  & 
St  P.  R  Co.  287  111.  412,  P.U.R1919D,  315,  122  N.  E.  803. 

Judging  from  the  conclusion  reached  by  the  Commission  and 
the  reasoning  used  by  it  in  reaching  the  conclusion,  we  must 
hold  that  its  decision  is  unreasonable,  and  therefore  unlawful. 

The  judgment  of  the  circuit  court  directing  that  the  Commis- 
sion consider  and  pass  upon  the  merits  of  the  applicaticm  of  the 
Bartonville  Bus  Line  for  a  certificate  of  convenience  and  neces- 
sity and  for  authority  to  issue  its  capital  stodc  is  therefore 
affirmed. 

Judgment  affirmed* 
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STATE  PUBLIC  UTILITIES  COMMISSION  EX  ^^^', 
QUINCY  BAILWAY  COMPANY 

V. 

CITY  OP  QUINCY. 

[No.  12779.] 
(126  N.  E.  874.) 

ConBUtutional  law  —  Impairment  of  contract, 

1.  The  Public  Utilities  Commission  has  the  authority,  power,  and 
jnriadictioii  to  approre  and  authorize  street  railway  fares  in  excess 
of  those  proTided  by  an  ordinance  under  which  a  city  haa  granted  the 
right  to  operate  the  railway  upon  the  public  streets. 

Cinistitutional  law  —  Local  consent  —  Franchise  rates, 

2.  The  provision  of  §  4,  of  Article  11,  of  the  Illinois  Constitution 
of  1870,  forbidding  the  passage  of  laws  granting  the  right  to  construct 
and  operate  the  railroads  within  municipalities  without  local  con- 
sents, does  not  prohibit  the  Commission  from  thereafter  ordering  & 
rate  in  excess  of  that  provided  by  ordinance  granting  such  consent. 

Rates  —  Franchise  limitation  —  Estoppel, 

3.  A  street  railway  company  is  not  estopped  to  question  a  city's 
power  to  enforce  a  rate  limitation  in  a  franchise  ordinance  by  the 
acceptance  thereof. 


Rates  —  Power  to  regulate  at  common  law. 

Discussion  of  power  to  regulate  rates  of  public  utilities  at  com- 
mon law,  p.  315. 
MunicipaUties  — -  Powers  —  Basis, 

Discussion  of  basis  of  municipal  powers,  p.  316. 
ConsUHitional  law  —  Due  process  —  Policfe  power. 

Discussion  and  due  process  clause  of  the  Federal  Constitution  as 
affected  by  the  police  power  of  the  state  to  regulate  rates,  p.  315. 
Constitutional  law  —  Police  power  —  Rates, 

Discussion  of  the  principle  that  a  legislative  body  cannot  part 
with  its  right  to  exercise  police  power,  and  that,  therefore,  one  legis- 
lature cannot  bind  another  in  respect  to  the  regulation  of  rates,  p.  318. 
Rates  —  Power  of  municipalities  —  Contract, 

Statement  of  rule  that  Illinois  municipal  authoritieft  hare  nevw 
been  clothed  with  power  to  fix  rates  by  a  binding  contract  for  any 
definite  term  of  years,  p.  318. 
Appeal  and  review  —  State  questions. 

Statement  of  questions  with  reference  to  ntillties'  chartera  aa  to 
nMeh  dedaioiu  d  the  state  courts  must  control,  p.  32L 

[December  17,  1919.] 
P.U.R.1920B. 
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Appeal  from  Circuit  Court,  Sangamon  County,  E.  S.  Smith, 
Judge,  from  an  order  in  a  proceeding  by  the  State  Public  Util- 
ities Conmiission  on  the  relation  of  the  Quincy  Kailway  Company 
against  the  city  of  Quincy  affirming  an  order  of  the  Public  Util- 
ities Commission  establishing  and  making  eflFective  advanced 
rates  for  street  car  service  by  the  Quincy  Eailway  Company  in 
the  city  of  Quincy ;  affirmed. 

Appearances :  Charles  L.  Bartlett,  John  F.  Gamer,  and  John 
T.  Inghram,  all  of  Quincy,  for  appellant ;  Edward  J.  Brundage, 
Attorney  General,  William  E.  Trautmann,  of  East  St.  Louis, 
Albert  D.  Bodenberg,  of  Springfield,  and  Matthew  Mills,  of  Chi- 
cago, for  State  Public  Utilities  Commission ;  Green  &  Palmer,  of 
Urbana  (Henry  I.  Green  and  M.  E.  Pemberton,  both  of  Urbana, 
of  counsel),  for  appellee. 

Per  Curiam.  This  is  an  appeal  by  the  city  of  Quincy  from 
the  order  of  the  Sangamon  county  circuit  court,  affirming  an 
order  of  the  Public  Utilities  Conunission  establishing  and  mak- 
ing eflFective,  among  other  things,  advanced  rates  for  street  car 
service  by  the  Quincy  Railway  Company,  in  that  city.  The  hear- 
ing before  the  Commission  involved  many  issues  concerning  the 
operation  of  public  utilities  in  cities  other  than  Quincy  and  as 
to  companies  other  than  appellee.  With  these  other  issues  the 
city  of  Quincy  was  in  no  way  concerned,  and  counsel  have,  there- 
fore, for  the  purpose  of  this  appeal,  stipulated  the  facts  upon 
which  the  appeal  was  taken,  eliminating  immaterial  and  imperti- 
nent questions  not  here  involved. 

[1]  Among  other  questions  was  one  as  to  the  necessity  for  in- 
creasing street  railway  fares  above  those  provided  by  the  city 
ordinance.  It  is  conceded  in  the  record  that  the  findings  of  the 
Public  Utilities  Commission  are  correct  that  the  Quincy  Rail- 
way Company  must  .charge  and  collect  fares  in  excess  of  those 
prescribed  by  said  ordinance  in  order  to  meet  its  increased  oper- 
ating expenfles.  During  the  year  1912,  the  Quincy  Railway  Com- 
pany accepted  a  so-called  franchise  ordinance  from  said  city, 
which  fixed  the  rates  for  street  railway  service  for  a  period  of  20 
years.  The  only  change  made  by  the  Public  Utilities  Commission 
in  the  rates  was  to  abolish  the  sale  of  6  tidcets  for  25  cents  and 
the  sale  of  reduced  fare  tickets  to  school  children  and  to  establish 
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a  flat  5-cent  fare.  The  only  qaestion  mrolved  cm  this  hearing  is 
whether  the  PubUo  UtilitieB  Oommission  has  autfaoritj^  power^ 
and  jurisdiction  to  approve,  and  autiborize  street  railway  fares  in 
said  city  which  are  in  exeess  of  the  fares  prescribed  in  the  ordi- 
nance passed  in  1912,  uiMier  which  said  city  granted  the  Quincy 
Railway  Company  the  right  to  operate  its  railroad  upon  the  pub- 
lic streets  of  that  cily. 

The  power  to  fix  and  regulate  rates  as  to  public  utilities  was 
at  common  law  one  inherent  in  the  state.  Munn  v.  People,  69  HI. 
80.  No  express  grant  was  necessary  to  vest  it  in  the  legislature. 
^^No  proposition  is  better  settled  than  that  a  state  Constitution  is 
a  limitation  upon  the  powers  of  the  legislature,  and  that  the  l^is- 
lature  possesses  every  power  not  delegated  to  some  other  depart- 
ment, or  expressly  denied  to  it  by  the  Constitution."  Field  v. 
People,  2  Scam.  79.  This  doctrine  has  been  repeatedly  approved 
by  this  court  since  that  early  decision.  Cities,  villages,  and  other 
municipalities  and  quasi  municipal  corporations  are  created  un- 
der the  authority  of  the  legislature,  to  better  accomplish  the  pur- 
poses of  local  government.  These  and  all  other  local  municipal- 
ities which  are  authorized  by  the  legislature  derive  their  existence 
and  all  their  powers  from  the  legislature  creating  them.  "There 
is,  therefore,  no  such  thing  as  an  inherent  power  in  any  munici- 
pality which  is  created  by  legislative  enactment."  Chicago  v.  M. 
&  M.  Hotel  Co.  248  HI.  264,  98  N.  E.  753. 

It  must  be  conceded  that  the  municipality  can  do  nothing  the 
state  cannot  authorize  it  to  do;  that  all  the  power  a  municipality 
has  is  created  by  and  must  emanate  irom  the  state  creating  it 
^'What  powers,  then,  reside  in  the  state  ?  It  has  all  power  neces- 
sary for  the  protection  of  the  property,  health,  and  comfort  of 
the  public,  and  that  power  has  been  so  frequently  defined  by  this 
court  it  is  not  necessary  to  restate  it.  Its  power,  in  this  respect, 
the  state  may  delegate  to  local  mimicipalities,  and  in  such  meas- 
ure as  may  be  deemed  desirable  for  the  best  interests  of  the  pub- 
lic, and  the  state  may  resiune  it  again  when  deemed  expedient^' 
Harmon  v.  Chicago,  110  HI.  400,  5X  Am.  Rep.  698. 

The  chief  contention  here,  however,  is  whether  the  state  still 
retains  this  power  after  having  granted  to  the  municipality  the 
right  to  regulate  and  control  by  ordinance  the  operation  of  street 
railways  in  the  citj.  .  After  an  ordinance  has  been  passed  by  the 
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city  tmder  this  power  and  accepted  by  the  railway  company,  can 
the  state  thereafter  override  or  change  any  of  the  proviflions  of 
said  ordinance?  It  is  strexmously  insisted  by  counsel  for  appet 
lant  that  to  permit  this  is  contrary  to  the  provisions  of  the  Fed- 
eral and  state  Constitutions  as  to  due  process  of  law.  In  discuss- 
ing this  question  the  United  States  Supreme  Oourt  has  recently 
stated : 

"It  is  established  by  repeated  decisions  of  this  court  that  neith- 
er of  these  provisions  of  the  Federal  Constitution  [the  contract 
clause  and  due  process  clause]  has  the  effect  of  overriding  the 
power  of  the  state  to  establish  all  r^ulations  reasonably  neces- 
sary to  secure  the  health,  safety,  or  general  welfare  of  the  com- 
munity ;  that  this  power  can  neither  be  abdicated  nor  bargained 
away,  and  is  inalienable  even  by  express  grant;  and  that  all  con- 
tract and  property  rights  are  held  subject  to  its  fair  exercise." 
Chicago  &  A.  E.  Co.  v.  Tranbarger,  288  U.  S.  67,  35  Sup.  Ct. 
678,  59  L.  ed.  1204. 

The  regulation  of  public  utilities  is  within  the  exercise  of  the 
police  power  of  the  state.  This  power  may  be  exercised  directly 
by  the  legislature  or  indirectly  by  conferring  the  power  upon  the 
municipalities  created  by  the  legislature.  "The  power  is  an  at- 
tribute of  sovereignty  and  is  primarily  vested  in  the  legislature, 
which  has  the  right  to  recall  it  at  any  time  from  the  agency  to 
which  it  has  been  delegated."  Chicago  v.  O'Connell,  278  111. 
591,  P.U.E.1917E,  730,  116  X.  E.  210.  This  last  case  was  again 
brought  to  this  court  on  substantially  the  same  record,  where  the 
former  opinion  was  held  binding  on  this  court.  Chicago  v.  Demp- 
cy,  281  HI.  257, 117  K  E.  1010.  From  this  last  judgment  a  writ 
of  error  was  sued  out  of  the  United  States  Supreme  Court.  That 
court  dismissed  the  cause  for  want  of  jurisdiction.  Chicago  v. 
D^npcy,  250  U.  S.  — ,  40  Sup.  Ct.  53,  64  L.  ed.  — .  The  police 
povrer  of  the  state  has  never  be^n  exactly  defined  or  circumscribed 
by  fixed  limits.  It  is  considered  as  being  capable  of  development 
and  modification  within  certain  limits,  so  that  the  powers  of  gov- 
ernmental control  may  be  adequate  to  meet  changing  social,  eco- 
nomic, and  political  conditions.  In  a  general  way  it  may  be  de- 
fined—  "as  oomprdbending  tfle  making  and  enforcement  of  aH 
such  laws,  oixKnanoes  and  regtilations  as  pertain  to  the  comfort, 
safety,  health,  ocmvenience,  good  order^  and  welfare  of  the  pub- 
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Kc.'^  Wice  V.  Chioago  &  N,  W.  B.  Co.  193  lU.  351,  61  K  E. 
1084,  56  L.R.A,  268,  6  K  C.  L.  189. 

\2]  It  ia  suggested  that  §  4  of  article  11  of  the  ConstitutioB 
of  1870  in  effect  forbids  the  changing  of  rates  provided  for  bv 
legislative  authority  thereafter.  That  section  of  the  Constitution 
provides : 

"No  law  shall  be  passed  by  the  General  Assembly  granting  the 
right  to  construct  and  operate  a  street  railroad  within  any  city, 
town  or  incorporated  village,  without  requiring  the  consent  of  the 
local  authorities  having  the  control  of  the  street  or  highway  pro- 
posed to  be  occupied  by  such  street  railroad." 

In  Public  Utilities  Commission  v.  Chicago  &  W.  T.  R.  Co.  275 
m.  555,  570,  114  N.  E.  325,  880  (Ann.  Cas.  1917C,  50),  in 
considering  this  section  of  the  Constitution,  the  court  said : 

"That  provision  is  simply  a  limitation  of  the  general  powers  of 
the  l^slature,  and  in  one  particular,  only.  It  provides,  in  sub- 
stance, that  the  legislature  may  not  grant  the  right  to  construct 
and  operate  a  street  railroad  within  a  municipality  without  re- 
qiiiring  the  consent  of  the  local  authorities  having  control  of  the 
streets  or  highways  proposed  to  be  occupied.  That  section  of  the 
Constitution  does  not,  by  implication  or  otherwise,  attempt  to 
divest  the  state  of  its  paramount  authority  and  control  of  streets 
and  highways." 

That  doctrine  in  that  case  was  fully  approved  by  this  court  in 
Chicago  V.  O'Connell,  supra. 

We  have  also  said : 

'*A11  contracts,  whether  made  by  the  state  itself  by  municipal 
corporations  or  by  individuals,  are  subject  to  be  interfered  with 
or  otherwise  affected  by  subsequent  statutes  enacted  in  the  bona 
fide  exercise  of  the  police  power,  and  do  not,  by  reason  of  the 
contracts  clause  of  the  Federal  Constitution,  enjoy  any  immu- 
nity from  such  legislation."  Hite  v.  Cincinnati,  L  &  W.  R  Co. 
284  m.  297,  119  N.  E.  904. 

The  court  in  this  last  case  quoted  with  approval  from  Mani- 
gault  V.  Springs,  199  U.  S.  478  on  page  480,  26  Sup.  Ct.  127  on 
page  130  (50  L.  ed.  274),  the  rule  as  there  stated  by  that  court: 

'T[t  is  the  settled  law  of  this  court  that  the  interdiction  of  stat- 
utes impairing  the  obligation  of  contracts  does  not  prevent  the 
state  from  exercising  such  powers  as  are  vested  in  it  for  the  pro- 

P.r.R,1920B. 


Digitized  by 


Google 


318  ILLINOIS  SUPREME  COURT. 

motion  of  the  common  weal,  or  are  necessary  for  the  general  good 
of  the  public,  though  contracts  previously  entered  into  between 
individuals  may  thereby  be  affected.  This  power,  which  in  its 
various  ramifications  is  known  as  the  police  power,  is  an  exercise 
of  tiie  sovereign  right  of  the  government  to  protect  the  lives, 
health,  morals,  comfort,  and  general  welfare  of  the  people,  and 
is  paramount  to  any  rights  under  contracts  between  individuals." 

It  has  long  been  a  principle  of  constitutional  law  that  in  mat- 
ters relating  to  the  police  power  each  successive  legislature  is  of 
equal  authority  and  that  a  legislative  body  cannot  piart  with  its 
right  to  exercise  such  police  power,  but  has  authority  to  use  it 
again  and  again,  as  often  as  the  public  interests  require. 

"It  has  been  said  that  the  governmental  power  of  self-protec- 
tion cannot  be  contracted  away,  nor  can  the  exercise  of  rights 
granted  nor  the  use  of  property  be  withdrawn  from  the  iijaplied 
liability  to  governmental  regulation  in  particulars  essential  to 
the  preservation  of  the  community  from  injury.  These  principles 
are  embodied  in  the  familiar  rule  that  the  state  cannot  barter 
away  the  right  to  use  the  police  power,  and  cannot  by  any  contract 
divest  itself  of  the  power  to  provide  for  acknowledged  objects  of 
legislation  falling  within  the  domain  of  the  police  power.  Ac- 
cordingly the  legislature  cannot  surrender  or  limit  such  powers, 
either  by  affirmative  action  or  by  inaction,  or  abridge  them  by 
any  grant,  contract,  or  delegation  whatsoever.  The  discretion  of 
the  legislature  cannot  be  parted  with,  any  more  than  the  power 
itself.  These  principles  apply  to  the  police  power  delegated  to 
municipal  corporations.  Thus  the  general  police  power  possessed 
by  a  city  is  a  continuing  power,  and  is  one  of  which  a  city  can- 
not divest  itself,  by  contract  or  otherwise."    6  R.  C.  L.  190,  191. 

The  municipal  authorities  in  this  state  have  never  been  clothed 
with  power  to  fix,  by  binding  contracts,  rates  for  any  definite 
term  of  years.  Danville  v.  Danville  Water  Co.  178  Dl.  299,  53 
N.  E.  118,  69  Am.  St.  Eep.  304,  and  180  111.  235,  54  N.  E.  224; 
Danville  Water  Co.  v.  Danville,  186  111.  326,  57  N.  E.  1129; 
Freeport  Water  Oo.  v.  Freeport,  186  HI.  179,  57  K  E.  862.  The 
doctrine  in  these  last  two  cases  was  approved,  on  appeal,  by  the 
United  States  Supreme  Court  in  180  U.  S.  619,  21  Sup.  Ct  Rep. 
506,  45  L.  ed.  696,  and  180  XJ.  S.  587,  21  Sup.  Ct.  Rep.  493,  45 
L.  ed.  679.  As  was  said  by  this  oooxt  in  Hite  v.  Cincinnati,  L 
&  W.  R.  Co.  supra: 
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"Appellant  dealt  with  the  railroad  company  knowing  that  it 
was  a  public  utility  and  that  any  contract  made  with  it  relating 
to  its  service  was  subject  to  alteration  or  abrogation  by  the  state 
in  its  exercise  of  that  police  power." 

The  following,  among  other  authorities,  tend  to  support  this 
same  conclusion:  12  Corpus  Juris,  991, 1011 ;  Woodbum  v.  Pub- 
lic Service  Commission,  82  Or.  114,  P.U.R1917B,  967,  161  Pac. 
391,  L.RA.1917C,  98 ;  Salt  Lake  City  v.  Utah  Light  &  Traction 
Co.  (Utah)  P.U.R.1918F,  877,  173  Pac  556;  St.  Louis  v.  Pub- 
lic Service  Commission,  (Mo.)  P.U.R1919C,  10,  207  S.  W.  799 ; 
Quinby  v.  Public  Service  Commission,  223  N.  Y.  244,  P.U.R. 
1919D,  30,  119  K  E.  433;  People  ex  rel.  South  Glens  Falls  v. 
Public  Service  Commission,  226  I?".  Y.  216,  P.U.R1919C,  874, 
121 N.  E.  777. 

[3]  Counsel  for  the  appellant  cite  and  rely  upon  People  ex 
rel.  Jackson  v.  Suburban  R.  Co.  178  111.  594,  53  N.  E.  349,  49 
L.R.A.  650;  Chicago  General  R.  Co.  v.  Chicago,  176  HI.  253, 
62  K  E.  880,  66  L.R.A.  959,  68  Am.  St.  Rep.  188 ;  Byrne  v. 
Chicago  General  R  Co.  169  111.  75,  48  X.  E.  703,  and  East  St. 
Louis  V.  East  St.  Louis  Gas  Light  Co.  98  111.  416,  38  Am.  Rep. 
97,  as  holding  that  street-  railway  companies,  having  accepted 
ordinances,  are  estopped  to  question  the  city's  pov^er  to  enforce 
the  provisions  of  such  ordinances.    We  do  not  think  these  cases, 
or  the  other  authorities  relied  on  by  counsel  for  appellant,  are 
directly  in  point     The  Illinois  cases  cited  in  appellant's  brief 
are  controversies  directly  between  the  railroad  companies  and  the 
municipal  authorities,  and  the  question  of  the  power  of  the  state, 
in  the  exercise  of  its  police  power,  to  regulate  rates  was  not  in- 
volved in  any  of  them.    They  were  decided  years  ago,  before  the 
passage  of  the  Public  Utilities  Act,  and  at  a  time  when  a  state 
rate-regulatory  body  as  an  arm  of  the  legislature  had  not  been 
created.    In  Salt  Lake  City  v.  Utah  Light  &  Traction  Co.  mpra, 
ttere  is  a  full  discussion  and  review  of  the  leading  cases  on  the 
question  here  involved,  and  cases  similar  to  those  cited  by  appel- 
lant in  its  brief  are  there  distinguished  from  cases  in  which  the 
legislature,  through  its  lawful  agencies,  had  abrogated  rate  pro- 
visions.   The  court,  in  distinguishing  between  the  cases  on  this 
point  said  (page  561) : 
^In  many  of  those  cases  it  is  held  that  franchise  ordinances, 

PU.IL1920B. 


Digitized  by 


Google 


320  ILLINOIS  SUPREME  COUKT. 

like  those  in  question  in  the  case  at  bar,  constitute  eontraets  which 
are  binding  and  enforceable  between  the  parties.  The  further 
question  was,  however,  not  decided  whether  such  contracts  are 
also  binding  upon  the  state  in  its  sovereign  capacity.  Indeed,  in 
many  of  the  cases  it  is  clearly  enough  intimated  that  if  that  ques- 
tion had  been  presented  for  decision  the  result  might  have  been 
different." 

There  are  certain  other  decisions  which  perhaps  bear  more  par- 
ticularly on  the  point  directly  involved  in  this  case  than  those 
already  referred  to.  The  case  nearest  in  point  in  support  of  ap- 
pellant's contention  which  has  been  called  to  our  attention  is  In- 
terurban  R.  &  Terminal  Co.  v.  Public  Utilities  Commission,  98 
Ohio  St.  287,  P.U.R1919B,  212,  120  N.  E.  831,  a  decision  by 
the  supreme  court  of  Ohio.  While  that  case,  in  principle,  is  some- 
what similar  to  the  one  here  under  consideration,  yet  there  the 
constitutional,  legislative,  and  contract  provisions  concerning 
which  the  decision  was  rendered  were  different  from  those  in- 
volved here,  and  the  cases  can  be  fairly  distinguished  for  that  rea- 
son.   The  court  there  said  (98  Ohio  St.  299,  120  K  E.  834)  : 

"The  l^slature  has  attempted  to  confer  upon  the  Public  Util- 
ities Commission  the  authority  to  change  rates  fixed  by  contract 
between  the  company  and  local  authorities." 

This  court,  in  the  decisions  already  cited,  has  frequently  held 
that  such  authority  has  been  conferred  upon  the  Public  Utilities 
Commission  in  this  state.  Among  others,  the  recent  case  of  Pub- 
lic Utilities  Commission  v.  Chicago  &  West  Towns  R.  Co.  supra, 
so  held  in  effect.  Another  Ohio  case  is  Columbus  R.  Power  & 
L.  Co.  V.  Oolumbus,  249  U.  S.  399,  P.U.R.1919D,  239,  39  Sup. 
Ct  349,  63  L.  ed.  669.  In  this  last  case  the  Federal  Supreme 
Court  specifically  stated  that  there  was  no  showing  that  the  con- 
tract had  become  impossible  of  performance,  nor  were  facts  estab- 
lished in  the  record  proving  that,  taking  the  whole  term  of  the 
franchise  together,  the  contract  would  necessarily  be  unprofitable 
or  unremunerative  to  the  public  utility  corporation,  while  in  this 
case  it  is  conceded  the  record  shows  that  the  railway  company 
must  charge  and  collect  fares  in  excess  of  those  prescribed  in  said 
ordinance  in  order  to  meet  operating  expenses. 

It  has  been  laid  down  in  some  of  the  United  States  Supreme 
Court  decisions  that  the  right  of  a  state  to  r^ulate  the  rates  and 
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servke  of  a  publio  ntUitjr  oprporation  loay  be  abridged  by  at  con- 
tract of  the  state,  covering  a  reasonable  period^  as  to  compensa- 
tion for  the  perfonaance  of  public  service,  and  that  the  state  may 
so  contract  directly,  or  through  a  municipality  as  the  state's  agent, 
under  delegated  authority,  but  that  in  every  instance  tiie  author^ 
ity  of  the  municipality  to  make  such  a  contract  must  be  expressly 
and  unmistakably  granted  by  the  state,  and  cannot  arise  by  mere 
implication  or  inference.  Honje  Teleph.  &  Tel^.  Ca  v.  los 
Angeles,  211  U.  S.  265,  29  Sup.  Ct  Eep.  60,  58  L.  ed.  176.  See 
also  to  the  same  effect,  Milwaukee  Electric  B.  &  L.  Ca  v.  Wis- 
consin Eailroad  Commission,  288  U.  S.  174,  P.U.R.1915D,  691, 

35  Sup.  Ct.  Rep.  820,  69  L.  ed.  1254,  and  Puget  Sound  Traction, 
Light  &  P.  Co.  V.  Reynolds,  244  XJ.  S.  674,  P.U.R.1917F,  67,  37 
Sup.  Ct.  Rep.  705,  61  L.  ed.  1826.  This  last  case  clearly  dis- 
tinguishes some  Michigan  cases,  especially  Detroit  United  R  Co. 
V.  Michigan,  242  U.  S.  238,  P.XJ.R.1917B,  1010,  37  Sup.  Ct. 
Rep.  87,  61  L.  ed.  268,  relied  on  by  those  who  argue  that  the  con- 
tract by  a  public  utilities  corporation  is  a  binding  agreement  upon 
all  parties,  including  the  state.  In  jurisdictions  where  the  doc- 
trine of  Home  Telephone  Co.  v.  Los  Angeles,  supra,  controls,  the 
first  inquiry  always  is  whether  the  state  legislature,  in  express 
and  unmistakable  terms,  has  granted  to  the  municipality  power 
and  authority  to  make  a  binding  contract  as  to  rates  of  fare.  This 
question  is  a  matter  of  consideration  for  the  state  authorities,  as 
to  which  the  decision  of  the  highest  court  of  the  st^te  is  control- 
ling. Plymouth  Coal  Co.  v.  Pennsylvania,  232  TT.  S.  531,  34  Sup. 
Ct.  Rep.  359,  58  L.  ed.  713 ;  Atlantic  Coast  Line  R.  Ca  v.  Golds- 
boro,  232  XJ.  S.  548,  34  Sup.  Ct.  Rep.  364,  68r  L.  ed.  721 ;  Colum- 
bus R.  &  P.  Co.  V.  Columbus,  249  U.  S.  399,  P.U.R.1919D,  239, 
39  Sup.  Ct  Rep.  349,  63  L.  ed.  669. 

The  extent  of  the  authority  conferred  upon  the  city  by  its 
charter ;  the  construction  of  the  yarious  provisions  of  the  charter ; 
the  validity,  scope,  and  effect,  under  the  state  law,  of  the  ordi- 
nances adopted  by  the  city ;  the  scope  and  effect  of  the  proceed- 
ings; and  the  rights  of  the  parties  thereto,  under  the  state  law — 
are  state  questions,  as  to  which  the  decision  of  the  state  courts 
must  control.    St.  Louis  Land  Co.  v.  Blansas  City,  241  TJ.  S.  419, 

36  Sup.  St  Rep.  647,  60  L.  ed.  1072.    See  also  Pawhuaka  v. 
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Pawhuflka  Oil  &  Gas  Co.  260  TJ.  S.  894,  P.U.R1919E,  178,  89 
Sup.  Ct  Eep.  626,  68  L.  ed.  1054. 

We  think  it  has  dearly  been  settled  by  the  decisions  of  this 
court  that  the  Public  Utilities  Commission  of  this  state,  under 
the  Public  Utilities  Act,  has  had  conferred  upon  it  the  power  of 
changing  the  rates  to  be  charged  by  public  utilities  corporations. 
See  Chicago  v.  Pennsylvania  Co.  252  111.  185,  96  N.  E.  888,  86 
L.RA.(N.S.)  1081,  Ann.  Cas.  1912D,  400;  Public  Utilities 
Commission  v.  Chicago  &  W.  T.  K.  Co.  supra;  Chicago  v.  O'Con- 
nell,  supra;  Hite  v.  Cincinnati,  I.  &  W.  R.  Co.  supra.  See  also 
OttumTva  E.  &  Light  Co.  v.  Ottumwa  (Iowa)  P.U.K.1919D,  422, 
173  N.  W.  270;  Kansas  City  v.  Public  Service  Commission, 
(Mo.)  210  S..  W.  381.  A  writ  of  error  was  sued  out  in  this  case 
to  the  United  States  Supreme  Court,  and  that  court  dismissed 
the  cause  for  want  of  jurisdiction.  Kansas  City  v.  Public  Serv- 
ice Commission,  250  U.  8.  — ,  40  Sup.  Ct.  Rep.  54,  64  L.  ed. 
— .  Under  these  and  other  decisions  of  this  court  already  cited 
there  can  be  no  escape  from  the  conclusion  that  the  Public  Utili- 
ties Commission  has  the  right  and  authority,  under  the  police 
power  of  the  state,  to  make  the  change  in  these  rates  as  provided 
in  its  order,  as  found  in  this  record.  The  great  weight  of  author- 
ity in  other  jurisdictions  is  in  accord  with  this  conclusion. 

The  judgment  of  the  circuit  court  will  therefore,  be  affirmed. 

Judgment  affirmed. 


KA8SAOHU8ETTS  SUPKEBCB  JUDICIAIi  COURT. 

NEW  YOBK  CENTRAL  RAILBOAD  COMPANY  et  aL 

V. 

PUBLIC  SESVICE  COMMISSION. 

(125  N.  E.  176.) 

Certiorari  — *  Questions  of  law  and  fact. 

1.  Certiorari  will  not  lie  to  review  an  order  of  the  Publle  Seryiee 
Commission  fixing  the  rental  for  a  union  8tati<m,  where  the  ordtr  Is 
based  only  on  findings  of  faet 

Commiesions  —  Powers  —  BetroacHve  orders. 

2.  The  Public  Serrice  Commission  did  not  exceed  its  authority  in 
making  an  order  respecting  the  rental  of  a  onion  station  z«troactiT« 
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in  yiew  of  an  expr^s  finding  that  the  parties  had  agreed  that  it  ^ould 
he  so  made. 
Appeal  and  review  — >  Breeumption  —  Finding  of  Commission. 

3.  A  finding  of  the  Public  Service  Commission  as  to  a  question  of 
fact  must  be  considered  as  final  for  the  purpose  of  review  on  certiorari. 

[November  26,  1919.] 

Exceptions  from  Supreme  Judicial  Court,  Suffolk  C!ounty, 
in  a  petition  for  a  writ  of  certiorari  by  the  New  York  Central 
Kailroad  Company  and  another  against  the  Public  Service  Com- 
mission; overruled. 

Appearances :  George  H.  Femald,  Jr.,  and  Louis  Eo£aky,  botib 
of  Boston,  for  petitioners;  F.  A.  Famham,  of  Boston,  for  New 
York,  New  Haven  and  Hartford  Bailroad  Company;  A.  R.  Tis- 
dale,  of  Boston,  for  Boston  &  Maine  Bailroad. 

Dc  Courcy,  J. :  Provision  was  made  by  Stat  1906,  chap.  422, 
for  a  new  union  passenger  station  in  the  city  of  Worcester,  in 
connection  with  the  abolition  of  certain  grade  crossings.  The 
entire  cost  of  the  land  and  66  per  cent  of  the  cost  of  the  station 
were  paid  by  the  Boston  &  Albany  Railroad  Company,  the  bal- 
ance being  contributed  by  the  commonwealth  and  the  city  of  Wor- 
cester.   Section  2  of  the  act  reads : 

"Said  station  shall  be  used  by  all  the  railroads  now  entering 
the  city  of  Worcester,  the  railroad  corporations  owning  or  oper- 
ating such  railroads  severally  yielding  and  paying  to  the  Boston 
&  Albany  Railroad  Company,  its  lessee,  successors  or  assigns,  a 
reasonable  rent  for  the  use  thereof,  which,  if  not  agreed  upon  by 
the  parties,  shall  be  determined,  and  may  be  revised  and  altered 
from  time  to  time  at  intervals  of  not  less  than  three  years,  by  the 
Board  of  Railroad  Commissioners  upon  a  petition  presented  to 
said  board  by  either  of  said  corporations.'* 

As  the  parties  failed  to  agree,  the  Boston  &  Albany  Company 
and  the  New  York  Central  Railroad  Company  petitioned  the 
Public  Service  Commission  (successor  to  the  Board  of  Railroad 
Commissioners)  imder  this  statute  to  determine  the  reasonable 
rental  for  the  use  of  the  station  to  be  paid  by  the  Boston  &  Maine 
Railroad  and  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  After  due  hearings  and  investigation  the  Commission 
made  an  order  fixing  the  rental,  to  be  effective  from  January  1, 
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1918.  Thereupon  this  petition  for  a  writ  of  certiorari  was 
oronght  to  correct  certain  allied  errors  of  law  in  the  proceedings 
of  the  Commission.  A  single  justice  of  this  court,  before  whom 
the  case  was  heard,  refused  to  make  the  rulings  requested  by  the 
petitioners,  and  ordered  the  petition  dismissed. 

[1]  Most  of  the  items  on  which  the  rental  was  computed  are 
undisputed.  The  petitioners  urge,  however,  that  the  Commission 
erred  in  determining  that  the  35  per  cent  contributed  by  the  city 
and  state  toward  the  cost  of  the  station  should  not  be  made  the 
basis  of  a  fixed  charge  to  be  paid  by  the  other  railroad  companies, 
and  insist  that  the  reasonable  rental  should  be  based  on  the  net 
cost  of  the  pres^it  station  to  the  Boston  &  Albany  Railroad  Com- 
pany.  Complaint  is  also  made  of  the  view  which  the  Commission 
took  on  the  subject  of  depreciation.  The  short  answer  to  all  the 
contentions  of  the  petitioners  is  that  a  writ  of  certiorari  lies  only 
to  correct  errors  in  law,  and  not  to  revise  the  decision  of  a  ques- 
tion of  fact.  No  question  of  law  was  raised  at  the  hearing  before 
the  Commission.  The  issue  submitted  to  them,  namely,  what  was 
a  reasonable  rental  for  the  use  of  the  station,  was  within  their 
jurisdiction,  their  finding  was  within  the  scope  of  the  petition, 
and  was  a  finding  of  fact.  They  prefaced  their  order  by  a  prelim- 
inary statement  containing  a  history  of  the  proceedings,  and  the 
reasons  which  led  them  to  a  conclusion  which  they  thought  equi- 
table between  the  parties.  Without  intimating  that  the  statement 
fails  to  fully  support  the  order,  it  seems  plain  that  it  contains 
only  findings  of  fact.  It  certainly  contains  no  ruling  of  law 
which  renders  the  order  itself  invalid. 

[2]  Our  only  doubt  arises  from  the  action  of  the  Commission 
in  making  the  award  retroactive  to  January  1,  1916.  See  Boston 
&  W.  R  Corp.  V.  Western  E.  Corp.  14  Gray,  253,  265.  But  we 
think  they  did  not  exceed  their  authority,  in  view  of  their  express 
finding  that : 

^The  parties  have  agreed  that  the  award  so  made  by  the  Com- 
mission shall  be  effective  from  January  1,  19 16.'^ 

[3]  While  the  letter  of  counsel  for  the  petitioners,  dated  Sep- 
tember 19, 1918,  indicates  that  this  statement  was  not  entirely  in 
accordance  with  his  understanding  of  the  agreement,  we  must 
accept  the  finding  of  the  Commission  as  final,  for  the  purposes  of 
this  petition.    Farmington  River  Water  Power  Co.  v.  County 
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Oommissioners,  112  Mass.  206;  Haven  v.  County  Commission- 
ers, 155  Mass.  467,  29  K  E.  1083. 
Exceptions  overruled. 


NETITADA  PUBIilC  SERVICE  COBIMISSIOir. 

BE  GINOCCHIO  BBOTHEES. 

(C.  P.  C.  Application  No.  28.) 

CerUfioates  of  eanvenienoe  — >  Ground  for  refusal  —  FaOure  to  obey 
law, 

1.  The  failure  of  an  operator  of  an  auto  trade  line  to  comply  with 
the  requirements  of  the  Nerada  Railroad  Commission  Law,  in  the 
matter  of  filing  rates,  bond,  and  annual  reports  with  the  Commission, 
is  immaterial  upon  an  application  for  a  certificate  of  conrenience  and 
necessity  for  continuing  operation  upon  a  line  already  established. 

Certifioates  of  convenience  and  neoewitif  —  Grounds  for  refusal  — 
Failure  to  fUe  bond. 

2.  The  failure  of  an  operator  ef  an  auto  truck  line  to  file  a  bond 
issued  by  a  "company  authorized  to  do  business  in  the  state  of  Nevada," 
as  required  by  the  statute  of  the  state,  is  not  suffieiait  to  prevent 
the  issuance  of  a  certificate  of  convenience  to  continue  operation,  where 
bonding  companies  were  not  prepared  to  accept  this  character  of 
business. 

Service  —  AutOfnohHes  —  Truehs  —  Station. 

.3.  The  provisions  of  the  Nevada  statute  requiring  railroads  to 
establish  depots,  are  not  applicable  to  auto  truck  lines,  since  they 
make  direct  delivery  and  receipt  of  traffic. 


Monopoly  and  competition  —  Occupied  territory  —  When  oon%petition 
uHU  hedUou^ed. 

IMFCUSsion  of  general  element  to  be  considered  under  Nevada  stat- 
ute upon  application  to  enter  occupied  territory,  p.  337. 
Certificates  of  convenienee  and  necessity  —  Several  applications  ^ 
Same  territttry. 

Discussion  of  elements  to  be  considered  where  there  are  several 
applications  for  certificates  of  convenience  to  operate  in  same  ter- 
ritory, p.  338. 
Monopoly  and  competition  — >  Ocewpied  territory  —  Effect  of  adequate 
service. 

Discussion  of  duty  to  protect  existing  utUity  which  it  mdering 
adequate  service^  p.  338. 
Service  — >  Automobiles  —  Auto  truck  line. 

Discussion  of  request  of  Federal  authorities  that  auto  truck  Unci 
be  used  to  relieve  railroads,  p.  339« 
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RaUroads  —  ConsirticUan  —  Pi'omotian  ef  rival  town* 

Discussion  of  railroad  policy  of  establishing  terminals  ta  build 
up  riyal  town,  p.  341. 
Service  —  BaUroads  —  Local  tUtort  haul  service. 

Discussion  of  obsolete  character  of  standard  railroad  equipnient  for 
rendering  local  short  haul  service,  p.  345. 
Service  —  Ba4Mroada  —  Comparison  uHth  auto  trtick* 

Statement  showing  comparison  of  oost  of  operatiag  steam  train 
and  motor  car  over  short  line,  p.  346. 
Service  —  Auto  trucles  —  Value, 

Discussion  of  value  of  auto  truck  line  in  davelopment  of  various 
interests  in  Nevada,  p.  347. 

[January  24,  1020.] 

Appuoation  for  a  certificate  of  public  convenience  and  neces- 
sity to  operate  an  auto  truck  line  between  Beno  and  Gardnerville 
and  intermediate  points ;  granted. 

Appearances:  L.  J.  Ginocchio,  owner,  James  Ginocchio,  own- 
er, George  A.  Montrose,  attorney,  E.  Christensen,  for  Gardner- 
ville Shippers,  and  E.  C.  Howard,  for  Gardnerville  shippers,  for 
Ginocchio  Brothers,  applicant ;  A.  M.  Ardery,  vice-president  and 
general  manager,  F.  E.  Murphy,  attorney,  George  L.  Sanford, 
attorney,  and  Howard  L.  Griffiths,  traffic  manager,  for  Virginia 
&  Truckee  Railway,  protestant. 

Shaughnessy,  Chairman :  The  issues  in  this  proceeding  arise 
upon  application  of  Ginocchio  Brothers,  hereinafter  termed  ap- 
plicant, for  a  certificate  of  public  convenience  and  necessity  to 
operate  an  auto  truck  freight  service  between  Beno  and  Gardner- 
ville and  intermediate  points,  at  fixed  rates  for  service  between 
said  points,  which  are  on  file  with  this  Commission.  The  truck 
line  has  been  in  operation  for  several  years  and,  following  the 
passage  of  an  amendment  or  re-enactment  of  the  Public  Service 
Commission  Act  (§  36^)  by  the  legislature  of  1919,  all  owners 
of  public  utilities  were  notified  to  make  application  for  a  certifi- 
cate of  public  convenience  for  authority  to  continue  the  rendering 
or  the  extension  or  improvement  of  service,  as  provided  for  in  the 
aforesaid  section.  Conformable  to  this  amendment,  therefore, 
Ginocchio  Brothers  filed  their  application  and  hearing  upon  the 
same  was  had  before  the  Commission  on  July  28, 1919,  at  which 
time  the  Virginia  and  Truckee  Bailway  Company,  hereinafter 

termed  ptotestant,  represented  by  its  vice-president  and  attorney, 
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appeared  in  protest  against  the  graiiting  of  said  application  and 
asked  for  further  hearing  and  opportunity  to  submit  formal  plead- 
ings and  further  testimony  in  the  proceeding.  This  request  was 
granted,  and  thereafter  said  formal  protest  and  additional  testi- 
mony was,  on  October  11,  heard  before  the  Commission  at  a  pub- 
lic hearing  at  Carson  City,  Nevada,  wherein  applicant  was  afford- 
ed full  opportunity  to  cross-examine  protestant's  witnesses  and 
to  offer  additional  testimony,  which  was  done. 

Pleadings  and  Testimony  of  Protestant. 

Protestant  made  the  following  all^ations: 

That  it  is  a  steam  railway  common  carrier  operating  daily 
freight  and  passenger  trains  in  each  direction  between  Eeno  and 
Virginia  City,  a  distance  of  62  miles,  and  that  it  operates  a  daily 
mixed  train  service  between  Carson  City  and  Minden,  a  distance 
of  15  miles,  and  that  its  passenger  service  during  the  spring,  sum- 
mer and  fall  months  is  augmented  by  the  operation  of  a  high- 
grade  motor-car  service  daily  in  each  direction  between  Gardner- 
ville,  Carson  City,  and  Reno,  and  that  for  the  future  it  will  con- 
tinue a  train  service  that  will  promptly  and  properly  meet  all  the 
requirements  of  the  shipping  public  contiguous  to  its  lines  and 
notably  to  and  from  Carson  City,  Minden,  and  GardnerviUe; 
that  it  is  not  immindful  of  the  important  part  that  automobile 
transportation  is  taking  in  the  commercial  activities  of  the  day, 
of  the  study,  wisdom,  and  foresight  that  must  govern  the  new 
responsibilities  upon  the  Commission,  in  order  that  the  public 
may  be  fairly  protected  and  that  no  injustice  may  be  done  to  es- 
tablish carriers;  that  the  benefits  to  be  derived  by  the  people 
should  be  fairly  subserved^  whil^  at  the  same  time  seeing  that 
care  is  exercised  in  the  inauguration  of  new  systems  of  transpor- 
tation in  order  to  prevent  unwarranted  abuses.  That,  in  this  be- 
half, the  public  should  be  safeguarded  by  the  requirements  of 
indemnity  bonds  from  auto  transportation  companies  as  a  guar- 
anty against  loss  by  injury  to  persons,  loss  and  damage  to  bag- 
gage and  freight,  and  the  surety  of  carrying  out  the  orders  of  the 
Commission,  as  provided  in  §  18,  requiring  that  bonds  shall  be 
filed  by  automobile  transportation  companies  in  amounts  ranging 
from  a  minimum  of  $600  to  a  maximum  of  $10,000.  That  thr 
establishment  of  central  freight  and  passenger  depots,  as  required 
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by  §  22  of  the  Public  Service  Ccwnmiasicn  Act  of  all  railroads, 
should  be  exacted  of  the  auto  truck  lines  as  an  essential  part  of 
the  transportation  service  rendered  by  them ;  that  the  filing  of 
complete  tariff  schedules,  both  to  terminal  and  intermediate 
points,  should  be  strictly  enforced  and  required  of  auto  transpor- 
tation agencies  in  the  same  manner  as  such  regulations  are  en- 
forced against  railway  common  carriers.  Further,  that  the  Pub- 
lic Service  Commission  was  created  not  only  to  protect  the  in- 
terests of  the  shipping  and  traveling  public  by  the  establishment 
of  proper  and  reasonable  rates  and  provisions  for  adequate  ser- 
vice, but  it  was  likewise  within  the  province  of  the  Commission 
and  obligatory  upon  it,  so  far  as  within  the  scope  of  its  jurisdic- 
tion, to  protect  invested  capital  in  public  service  industries,  in 
order  that  sufficient  revenue  may  be  insured  to  guarantee  the 
service  which  may  be  expected  from  such  enterprises,  and  the 
payment  of  a  reasonable  return  upon  the  investment 

Railway  Valuation  and  Earnings. 

Protestant  further  alleges  that  the  total  assessed  valuation  of 
its  railway  system  for  the  year  1919  was  approximately  $900,- 
000 ;  that  the  company  paid  in  taxes  $9,448  in  Ormsby  county, 
$2,399  in  Douglas  county,  $5,240  in  Washoe  county,  $2,061  in 
Lyon  county,  and  $4,422  in  Storey  county ;  that  the  total  net  in- 
come from  all  freight  and  passenger  traffic  of  every  kind  and  na- 
ture of  said  railroad  was  diminishing  because  of  high  cost  of 
labor,  material,  and  supplies,  and  in  this  behalf  would  amount 
to  the  sum  of  only  $8,845  for  the  year  ending  June  30,  1919 ; 
that  no  depreciation  was  charged  against  the  gross  earnings  in 
arriving  at  the  net,  and. that  if  the  same  had  been  charged,  as 
allowed  by  law,  there  would  be  a  deficit ;  that  the  scrap  or  residual 
value  of  the  railroad  was  from  $400,000  to  $450,000,  and  that 
if  the  owners  of  the  property  saw  fit  to  junk  the  railroad  they 
could  derive  an  approximate  income  of  from  $24,000  to  $27,000 
annually  by  an  investment  in  c^dinary  available  securities,  an 
amount  exceeding  the  sum  representing  net  income  under  present 
operations;  that  a  segregation  of  the  earnings  and  operating  ex- 
penses covering  railway  freight  business  between  Reno  and  Min- 
den  was  made  and  placed  in  evidence  by  protestant,  showing  that 
for  the  year  ending  DMember  81,  1918,  the  gross  earnings  were 
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$53^648,  whereas  operatmg  eoqpenaes  were  eatiixiated  at  $60,5869 
and  taxes  at  $4,132,  or  total  expenses  amountiiig  to  $64>718,  from 
which  it  was  made  to  appear  that  there  was  an  estimated  loss  in 
freight  service  amounting  to  $1,070.  In  this  connection,  how- 
ever, it  was  shown  that  the  net  earnings  of  the  protestant's  rail- 
way system  as  a  whole,  reported  and  on  file.with  the  Public  Serv- 
ice Commission,  for  the  five-year  period,  1915  to  1919,  inclusive, 
amounted  to  $145,411,  or  an  average  net  income  of  $29,082  per 
annum. 

Truck  Line  Diminishes  Railway  Income,  Already  Inadequate  to 
Pay  Fair  Return  on  Investment. 

Protestant  further  alleges  that  said  freight  truck  line  has  de- 
feated any  right  it  might  have  obtained  to  continue  service  as  an 
established  carrier  by  a  departure  from  its  tariffs  on  file  with  the 
Commission,  by  the  acceptance  of  a  subsidy  of  one  dollar  per  ton 
in  addition  to  its  published  rates  which  it  is  alleged  is  paid  as  a 
bonus  for  a  constructive  haul  of  freight  from  Minden  to  Gardner- 
viUe.  Further,  because  it  failed  to  file  its  rates,  bond,  and  reports 
with  the  Commission  to  cover  its  operation  for  the  years  1917 
and  1918,  or  not  until  its  application  for  a  certificate  of  public 
convenience  was  made  under  the  law  as  amended  in  1919 ;  that  it 
is  impractical  and  impossible  for  a  truck  line  to  alone  adequately 
transport  all  freight  handled  by  the  railway  during  the  summer 
season,  and  during  part  of  the  winter  season  impossible  to  trans- 
port any  freight  whatsoever;  that  the  raiboad  has,  in  the  past, 
and  does  now,  give  an  all  year  daily  service,  and  that  the  railroad 
is  an  absdute  necessity  for  the  progress  and  development  of  the 
country  served ;  that  the  railroad  is  not  making  an  adequate  re- 
turn upon  its  investment ;  that  the  operation  of  the  truck  line  de- 
preciates the  income  of  the  railroad  because  the  freight  and  the 
income  of  the  truck  company  would  ordinarily  accrue  to  the  rail- 
road; that  the  territory  served  is  limited  and  the  installation  of 
another  carrier  would  further  depreciate  the  revenues  of  the  rail- 
way and  eventually  result  in  inferior  service,  greater  freight 
charges  and  higher  passenger  rates,  if  an  adequate  return  is  to  be 
realized  upon  protestant's  railway;  that  no  necessity  has  been 
shown  or  established  requiring  the  operation  of  the  proposed  truck 
line,  and  that  it  has  not  been  shown  that  the  convenience  of  the 
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public  will  be  met  by  the  operation  of  such  a  tmck  line,  in  ocmr 
flideration  of  which  protestant  alleges  that  neither  public  conven- 
ience nor  necessity  is  to  be  subserved  by  the  continuation  or  estab- 
lishment of  a  competitive  auto  truck  service  to  and  from  the  sta- 
tions mentioned.  While  not  reaching  or  serving  the  town  of 
Gardnerville  directly,  protestant  alleges  that  it  is  within  reason- 
able delivery  distance  from  Minden  Station,  its  terminal,  which 
is  located  one  mile  from  the  town  of  Gardnerville,  and  that,  there- 
fore, the  latter  point  should  not  be  considered  as  competitive  terri- 
tory entitled  to  additional  privileges  or  services  to  that  rendered 
by  the  railroad ;  that  if  the  service  rendered  by  the  Virginia  and 
Truckee  Railway  Company  is  not  adequate  for  the  territory 
served,  complaint  should  be  made,  hearing  held,  and  thereafter 
an  order  made  by  the  Commission  by  which  the  public  will  be 
granted  such  service  as  is  contemplated  and  required  by  the  law. 

Applicant's  Answer  and  Supporting  Testimony. 

Ginocchio  Brothers,  the  applicant  in  this  proceeding,  represent- 
ed by  counsel,  and  accompanied  by  witnesses  from  Gardnerville, 
filed  answer  and  appeared  at  the  aforesaid  hearing  in  support  of 
said  application  for  a  certificate  of  public  convenience  and  neces- 
sity to  continue  the  operation  of  an  auto  freight  truck  line  be- 
tween Gardnerville  and  Bono.  By  answer,  testimony  and  docu- 
mentary evidence,  applicant  made  the  following  showing: 

That  it  operates  an  auto  freight  truck  line  and  renders  service 
between  Reno  and  Gardnerville  and  intermediate  towns,  cities, 
and  ranches,  as  well  as  rendering  service  in  the  city  of  Reno;  that 
it  began  operating  said  auto  line  with  two  three-ton  trucks  in 
April,  1916,  and  so  continued  until  June,  1919,  when  a  third 
three-ton  truck  was  placed  in  service ;  that  the  road  mileage  over 
which  said  operations  are  conducted  between  Reno  and  Gardner- 
ville is  61  miles  and  the  running  time  is  three  hours  and  twenty 
minutes ;  that  the  truck  line  not  only  transports,  but  also  picks 
up  and  delivers  traffic  at  residences,  farmhouses,  warehouses,  and 
stores ;  that  it  operates  a  triweekly  service  and  renders  extra  serv- 
ice as  business  justifies,  unless  prevented  by  impassable  road  con- 
ditions during  infrequent  heavy  storms ;  that  all  classes  of  traffic 
offered  are  handled  without  discrimination  to  the  public  desiring 
service  between  Reno  and  Gardnerville  at  the  rate  of  40  cents  per 
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hundred  pounds  or  $8  per  ton,  except  on  bulky  freight  such  as 
wool,  furniture,  etc.,  which  is  charged  for  on  a  space  or  service 
basis ;  that  in  the  handling  of  various  classes  of  traffic  between 
said  points  sheep  and  hogs  have  been  freelj  transported,  and, 
while  thus  far  no  cattle  shipments  have  been  made  over  this  line^ 
it  is  asserted  that  by  equipping  the  trucks  with  proper  racks  this 
dass  of  live  stock  can  be  handled ;  that  the  daily  gross  earnings 
average  $60  per  day  on  said  line  including  Reno  business  to  and 
from  ranches  along  the  route,  and  that,  after  paying  expenses  and 
upkeep,  the  net  earnings  average  approximately  $20  per  day. 
Further,  that  the  business  men  of  the  town  of  Gardnerville  in- 
vited and  requested  the  said  Ginocchio  Brothers  to  enter  into  the 
business  of  hauling  and  transporting  freight  between  the  city  of 
Reno  and  the  town  of  Gardnerville;  that  since  the  first  trip  of 
the  trucks  they  have  been  constantly  supplied  with  freight  by  the 
merchants  of  Gardnerville  and  at  the  present  time  are  constantly 
hauling  such  freight ;  that  freight  is  now  landed  at  the  doors  of 
the  (lardnerville  merchants  with  promptness  and  safety  and  at  a 
saving  to  them  over  the  rates  charged  when  shipments  are  made 
over  the  Virginia  and  Truckee  Eailway,  as  cartage  and  storage 
are  eliminated ;  that  said  auto  truck  line  has  heretofore  been,  and 
is  now,  giving  satisfaction  to  the  general  public  as  a  common  car- 
rier, and  that  in  support  thereof  the  people  of  Gardnerville  have 
filed  with  the  Public  Service  Commission  a  petition  requesting 
that  a  certificate  of  public  convenience  be  granted  to  said  Gin- 
occhio Brothers  to  operate  an  auto  freight  truck  line  between 
E^io  and  Gardnerville. 

{Virginia  d  Truckee  Railway  Fails  to  Extend  Service  to 
OwrdnerviUe. 

Applicant  further  alleges  that  the  said  Virginia  &  Truckee 
Railway  has  failed  to  adequately  meet  the  transportation  require- 
ments of  the  public  at  Gardnerville  and  points  beyond,  and  that 
this  failure  works  against  the  best  interests  of  the  people  of  Gard- 
nerville and  adjacent  territory;  that  the  Virginia  &  Truckee  Rail- 
way maintains,  and  has  maintained,  a  terminal  station  at  Min- 
den,  a  mile  or  more  from  the  town  of  Gardnerville ;  that  against 
the  protest  of  the  general  public,  said  terminal  was  established 
at  its  present  location  at  a  time  wh^i  the  said  town  of  Minden 
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wa»  a  town  site  without  a  town ;  that  this  action  is  prejudicial  and 
opposed  to  the  welfare  and  best  interests  of  the  town  of  Gardner- 
ville  and  its  citizens ;  that  the  said  Virginia  &  Truckee  Railway 
has  been  solicited  at  various  times  to  extend  its  line  to  the  town 
of  Gardnerville^  in  consideration  of  which  offers  have  been  made 
to  supply  free  of  charge  depot  and  warehouse  sites,  and  in  many 
other  ways  to  assist  the  said  railway  in  becoming  a  public  carrier 
for  the  convenience  and  service  of  the  town  of  Gardnerville,  but, 
in  this  behalf,  the  said  railway  has  refused,  and  does  now  refuse, 
to  consider  the  matter  and  has  ignored  the  requests  and  offers 
made;  that  in  retaining  the  town  of  Minden  as  the  terminal  point 
of  said  railway  in  Carson  Valley  and  refusing  to  extend  service 
to  the  town  of  Gardnerville  and  adjacent  points,  the  merchants 
and  business  men  of  Gardnerville  are  discriminated  against  by 
said  railway  company  in  the  delivery  of  freight  and  merchandise 
in  favor  of  the  merchants  and  business  men  of  Minden;  that 
freight  is  delivered  to  the  Minden  merchants  at  or  near  their 
doors  or  platforms  by  the  railroad,  while,  on  the  other  hand,  the 
same  character  of  freight  consigned  to  the  Gardnerville  merchants 
is  unloaded  at  the  freight  depot  and  then  transported  to  the  Gard- 
nerville stores  at  a  cost  of  $1  per  ton. 

BaUwaj/  Less  Than  Carload  Freight  Service  Slow. 

Further,  representative  merdiants  of  Gardnerville  testified 
that  the  Virginia  &  Truckee  Railway  does  not  and  will  not  trans- 
port freight  in  less  than  carload  lots  daily  between  Reno  and  Min- 
den, and,  in  consequence,  such  shipments  from  Reno  and  Cali- 
fomia  points  are  unreasonably  delayed  in  transit  at  Reno  and 
Carson  City,  waiting  for  carload  lots  to  be  accumulated  before 
completing  the  haul  and  making  delivery  at  Minden;  that  goods 
can  be  received  directly  at  their  store  door  from  Reno  the  same 
day  as  ordered  when  shipments  are  made  by  applicant's  auto 
truck  line,  whereas,  if  routed  over  protestant's  railway  the  freight 
does  not  leave  Reno  until  the  following  day,  and  with  transfer 
and  layover  at  Carson  City  two  or  three  days  have  elapsed  from 
time  of  order  before  delivery  is  made  at  Minden,  and  thereafter 
they  are  put  to  the  trouble  and  expense  of  having  the  freight 
transported  from  the  depot  to  their  stores  in  Gardnerville ;  that, 
if  under  present  oonditions  and  for  the  aforesaid  reasons  appli- 
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cant's  trnbks  are  ordered  off  the  run,  and  they  are  unable  to  secure 
this  expedited  service,  the  merchants  asserted  that  they  would 
find  it  necessary  to  operate  their  own  trucks  between  Gardnerville 
and  Bene.  Further,  statement  was  also  made  that  QttrdnerviUe 
will  donate  depot  site,  right  of  way,  and  lands  and  will  arrange 
with  Ginocchio  Brothers  to  discontinue  operations  between  Gard- 
nerville and  Bono,  and  arrange  service  for  their  trucis  in  other 
sections,  if  the  Virginia  &  Truckee  Bailway  will  extend  its  line 
into  Gardnerville  and  render  transportation  service  to  and  from 
there  for  the  future. 

Jurisdiction  of  the  Commission. 

The  jurisdiction  of  the  Commission  and  its  power  to  act  in  a 
proceeding  such  as  is  here  under  consideration  is  made  clear  by 
reference  to  §§  7,  18,  and  36|  of  the  Public  Service  Commission 
Law  as  amended  and  re-enacted  March  28,  1919,  which  are  set 
forth  below : 

Seo.  7.  The  term  "Public  Utility'*  as  used  herein,  s^all  mean 
and  embrace  all  corporations,  companies,  individuals,  associa- 
tions of  individuals,  their  lessees,  trustees  or  receivers  (appointed 
by  any  court  whatsoever)  that  now  or  may  hereafter  own,  operate, 
manage,  or  control  any  railroad  or  part  of  a  railroad  as  a  common 
carrier  in  this  state,  or  cars  or  other  equipment  used  thereon,  or 
bridges,  terminals,  or  sidetracks,  or  any  docks  or  wharves  or  stor- 
age elevators  used  in  connection  therewith,  whether  owned  by 
such  railroads  or  otherwise;  also  any  company  or  individual  or 
association  of  individuals  owning  or  operating  automobiles,  auto 
trucks,  or  other  self-propelled  vehicles,  engaged  in  transporting 
persons  or  property  for  hire  over  and  along  the  highways  of  this 
state  as  common  carriers ;  also  express  companies,  telegraph  and 
telephone  companies,  and  all  companies  which  may  own  cars  of 
any  kind  or  character,  used  and  operated  as  a  part  of  railroad 
trains,  in  or  through  this  state,  and  all  duties  required  of  and  pen- 
alties imposed  upon  any  railroad  or  any  officer  or  agent  thereof 
shall,  in  so  far  as  the  same  are  applicable,  be  required  of  and  im- 
posed upon  the  owner  or  operator  of  said  automobiles,  auto  trucks^ 
or  other  self-propelled  vehicles,  transporting  persons  or  property 
for  hire  over  and  along  the  highways  of  this  state  as  common  oar- 
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riers,  express  companies,  telegraph  and  telephone  oompanies^  and 
companies  which  may  own  cars  of  any  kind  or  character,  used  and 
operated  as  a  part  of  railroad  trains  in  or  through  this  state,  and 
their  officers  and  agents,  and  the  Commission  shall  have  the  power 
of  supervision  and  control  of  all  such  ccnnpanies  and  individuals 
to  the  same  extent  as  of  raikoads ;  provided,  however,  that  auto- 
mobiles used  exclusively  as  hearses  or  ambulances  operated  with- 
in the  limits  of  cities  and  towns,  and  other  automobiles  which  have 
no  specified  routes  of  travel^  and  which  are  not  operated  as  com- 
mon carriers,  shall  not  be  construed  as  being  under  the  jurisdic- 
tion of  the  Commission  within  the  meaning  hereol  'Tublic 
Utility*'  shall  also  embrace  every  corporation,  company,  individ- 
ual, association  of  individuals,  their  lessees,  trustees  or  receivers 
appointed  by  any  court  whatsoever,  that  now  or  hereafter  may 
own,  operate  or  control  any  plant  or  equipment,  or  any  part  of  a 
plant  or  equipment  within  the  state  for  the  production,  delivery 
or  furnishing  for  or  to  other  persons,  firms,  associations,  or  cor- 
porations, private  or  municipal,  heat,  light,  power  in  any  form  or 
by  any  agency,  water  for  business^  manufacturing,  agricultural  or 
household  use,  or  sewerage  service  whether  within  the  limits  of 
municipalities,  towns,  or  villages,  or  elsewhere;  and  the  Public 
Service  Commission  is  hereby  invested  with  full  power  of  super- 
vision, r^ulation  and  control  of  all  such  utilities,  subject  to  the 
provisions  of  this  act  and  to  the  exclusion  of  the  jurisdiction,  r^- 
ulation  and  control  of  such  utilities  by  any  municipality,  town,  or 
village,  unless  otherwise  provided  by  law. 

(a)  The  provisions  of  this  act  and  the  term  ^Tublic  Utility** 
shall  apply  to  the  transportation  of  passengers  and  property  and 
the  transmission  of  messages  between  points  within  the  state,  and 
to  the  receiving,  switching,  delivering,  storing,  and  hauling  of 
such  property,  and  receiving  and  delivering  messages,  and  to  all 
charges  connected  therewith,  including  icing  charges  and  mileage 
charges,  and  shall  apply  to  all  railroads,  corporations,  automo- 
biles, auto  trucks,  or  other  self-propelled  vehicles,  express  com- 
panies, car  companies,  freight  and  freight-line  companies,  and 
to  all  associations  of  persons,  whether  incorporated  or  otherwise, 
that  shall  do  any  business  as  common  carriers  upon  or  over  any 
line  of  raiboad  or  any  public  highway  within  this  state,  and  to 
any  common  carrier  engaged  in  the  transportation  of  passengers 
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and  property,  wholly  by  rail,  or  partly  by  rail  and  partly  by 
water. 

Sec.  18.  The  Commission  shall  have  power,  in  the  interest  of 
safety  pr  service,  after  hearing,  to  determine  and  order  required 
and  necessary  repairs,  reinforcements  or  reconstruction  of  prop- 
erty, lines,  equipment,  appliances,  buildings,  tracks  and  all  prop- 
erty used  or  useful  in  the  service;  to  order  the  use  of  safety  ap- 
pliances in  the  interest  of  employees  and  the  public,  and  to  make 
and  enforce  any  rule  or  regulation  necessarily  incident  thereto; 
the  Commission  shall  have  the  power  to  require  each  automobile 
common  carrier,  subject  to  the  provisions  hereof,  to  file  and  keep 
in  force  with  the  Commission  an  indemnity  bond  approved  by  the 
Commission  in  an  amount  not  less  than  five  hundred  ($500) 
dollars  nor  more  than  ten  thousand  ($10,000)  dollars  for  the  pur- 
pose of  reimbursing  passengers  or  shippers  for  loss  or  damage  or 
personal  injuries  caused  by  the  n^lect  of  any  automobile  com- 
mon carrier,  its  owner,  operator,  agent  or  employee. 

The  Commission  shall  have  the  power  to  regulate  the  manner 
in  which  the  tracks  of  any  street,  steam  or  electric  railroad  or 
other  common  carrier  crosses  the  tracks  of  any  other  railway  or 
common  carrier,  and  prescribe  such  regulations  and  safety  devices 
as  may  be  necessary  for  the  protection  of  the  public  and  the  pre- 
vention of  accidents. 

Sbc.  36^.  Every  public  utility  owning,  controlling,  operating, 
or  maintaining  or  having  any  contemplation  of  owning,  control- 
ling, or  operating  any  public  utility  shall  before  beginning  such 
operation  or  continuing  of  operations,  or  construction  of  any  line, 
plant  or  system  or  any  extension  of  a  line,  plant,  or  system  within 
this  state,  obtain  from  the  Public  Service  Commission  a  certificate 
that  the  present  or  future  public  convenience  or  necessity  requires 
or  will  require  such  continued  operation  or  commencement  of  op- 
erations or  construction;  provided,  that  nothing  herein  shall  be 
construed  as  requiring  a  public  utility  to  secure  such  certificate 
for  any  extension  within  any  town  or  city  within  which  it  shall 
theretofore  have  lawfully  commenced  operations  or  for  an  exten- 
sion into  territory  either  within  or  without  the  city  or  town  con- 
tiguous to  its  railroad,  line,  plant  or  system  and  not  then  served 
by  a  public  utility  of  like  character.  Upon  the  granting  of  any 
certificate  of  public  convenience,  the  Commission  may  make  such 
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order  and  prescribe  such  terms  and  conditions  for  the  location  of 
lines,  plants,  or  systems  to  be  constructed,  extended  or  affected 
as  may  be  just  and  reasonable. 

Every  applicant  for  a  certificate  of  public  convenience  shall 
furnish  such  evidence  of  its  corporate  character  and  of  its  fran- 
chise or  permits  as  may  be  required  by  the  Commission.  The 
Commission  shall  have  the  power,  after  hearing,  to  issue  or  re- 
fuse such  certificate  of  public  convenience  or  to  issue  it  for  the 
construction  of  a  portion  only  of  the  contemplated  line,  plant  or 
system  or  extension  thereof,  and  may  attach  thereto  such  terms 
and  conditions  as,  in  its  judgment,  the  public  convenience  and 
necessity  may  require. 

No  public  utility  beginning,  prosecuting  or  completing  any  new 
oonstruction  in  violation  of  this  act  shall  be  permitted  to  levy  any 
tolls  or  charges  for  services  rendered,  and  all  such  tolls  and 
charges  shall  be  void. 

It  shall  be  unlawful  for  any  public  utility  to  discontinue,  mod- 
ify or  restrict  service  to  any  city,  town,  municipality,  community, 
or  territory  theretofore  served  by  it,  except  upon  twenty  (20) 
days'  notice  filed  with  the  Commission,  specifying  in  detail  the 
character  and  nature  of  the  discontinuance,  or  restriction  of  the 
service  intended,  and  upon  order  of  the  Commission,  made  after 
hearing,  permitting  such  discontinuance,  modification  or  restric- 
tion of  service. 

All  hearings  and  investigations  under  this  section  shall  be  con- 
ducted substantially  as  is  provided  for  hearings  and  investiga- 
tions of  tolls,  charges  and  service.  Every  order  refusing  or  grant- 
ing any  certificates  of  public  convenience,  or  granting  or  refusing 
permission  to  discontinue,  modify  or  restrict  service,  as  provided 
in  this  section,  shall  be  prima  facie  lawful  from  the  date  of  the 
order  until  changed  or  modified  by  the  order  of  the  Commission 
or  in  pursuance  of  section  33  of  this  act ;  provided,  however,  that 
a  municipality  constructing,  leasing,  operating  or  maintaining 
any  public  utility  shall  not  be  required  to  obtain  a  certificate  of 
convenience. 

ComnUssum^s  Interpretation  of  §  36|, 

Section  36^  seems  to  clearly  provide  that  applications  for  certi- 
ficates of  public  convenience  must  be  made  to  the  Commission  for 
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anthorizatioB  to  eontinue  the  rendering,  the  extension,  and  ^e 
improvement  of  service  by  established  public  utilities,  and  by  new 
or  invading  utilities  where  proposal  is  made  to  establish  facilities 
for  the  rendering,  extension,  and  improvement  of  the  public  serv- 
ice either  in  fields  already  served  or  in  those  where  service  has 
not  theretofore  been  given. 

In  the  investigation  of  applicants  for  certificates  of  public 
convenience  made  by  established  or  similar  or  improved  public 
service  agencies  for  authorization  to  operate  within  defined  sec- 
tions, the  C(mimissiotL  understands  that  tiie  following  elements 
are,  under  the  law,  presented  for  consideration  in  reaching  its 
conclusion  authorizing  or  rejecting  said  applications: 

That  in  so  far  as  there  may  be  no  restriction  to  the  natural 
progress  and  improvement  in  the  act  of  rendering  modem  and 
efficient  service,  in  tiie  investment  and  the  business  of  an  estab- 
lished utility  where  it  has  Been  wisely  and  beneficially  made  and 
the  public  is  being  adequately  and  economically  served,  should  re- 
ceive protection.  In  other  words,  the  established  utility's  field  of 
operations  and  business  should  be  protected  from  invasion  by  a 
competing  utility  or  utilities  in  those  cases  where  only  the  same  or 
an  equivalent  service  is  offered,  or  where  it  may  reasonably  ap- 
pear that,  by  the  establishment  of  additional  utilities,  the  grade  of 
a  public  service  may  be  seriously  impaired  by  such  a  division  of 
the  revenues  available  that  ultimately  the  operations  could  not  be 
profitably  conducted  and  at  the  same  time  maintain  the  facilities 
in  a  proper  state  of  efficiency.  Further,  in  the  same  behalf,  where 
the  granting  of  the  application  of  a  competing  utility  or  utilities 
would  call  for  unnecessary  investment  and  duplication  of  plant 
facilities,  and  by  the  division  of  the  earnings  which  would  follow 
in  the  race  for  the  survival  of  the  fittest,  it  reasonably  appears 
that  the  operations  may  result  in  loss  to  the  investing  public  and 
serious  impairment  of  the  service,  protection  to  the  public  should 
be  accorded. 

That  in  those  cases,  however,  where  it  appears  after  hearing 
and  investigation  that  a  more  modem  and  improved  service  and 
at  better  rates  is  offered  upon  the  application  of  a  new  utility 
than  is  being  afforded  by  the  established  utility  occupying  a  given 
field,  said  established  utility  may  be  given  an  opportunity  to  mod- 
ernise and  extend  its  service  facilities  and  operations  and  meet 

P.U.R.1920B.  22 


Digitized  by 


Google 


338  NEVADA  PUBLIC  SERVICE  COMMISSION. 

the  rates  in  question  offered  if  satisfactory  showing  is  made  that 
it  is  financially  able  and  willing  to  do  so  within  a  reasonable 
time.  In  such  cases  it  will  not  be  unreascmable  to  afford  protec- 
tion to  the  established  utility  and  exclude  the  incoming  utility 
from  establishing  operations.  But,  if  it  is  shown  that  the  estab- 
lished utility  is  unable,  without  unreasonable  delay  and  uncer- 
tainty, or  if  it  refuses  to  modernize  its  facilities  and  meet  the  im- 
provement in  service  and  rates  offered,  it  will  then  be  justifiable 
and  reasonable  to  grant  the  application  and  authorize  the  incom- 
ing utility  to  establish  its  business  in  the  interest  of  progress  and 
modern  improvements  in  the  art  of  rendering  public  service. 

When  two  or  more  applications  are  before  the  Commission  for 
determination  covering  similar  or  the  same  service  conditions 
within  a  particular  territory,  or  in  the  event  that  two  or  more 
competing  utilities  are  already  established,  the  question  of  prior- 
ity in  time  and  the  question  of  the  effective  regulation  of  the  util- 
ities in  such  maimer  as  will  render  proper  service,  while  at  the 
same  time  insuring  a  modem  and  adequate  system  of  operating 
facilities^  is  entitled  to  consideration.  In  such  cases  the  end 
sought  will  be  the  modernizing  and  the  bringing  of  the  facilities 
up  to  a  satisfactory  standard  for  the  rendering  of  an  adequate 
public  service,  and  it,  therefore,  follows  that  effective  regulation 
of  facilities,  rates,  and  practices  should  be  enforced  by  the  Com- 
mission in  order  to  afford  protection  to  the  utility  or  utilities 
which  can  fully  and  beneficially  serve  the  public  and,  at  the  same 
time,  make  sufficient  revenues  to  properly  maintain  their  system 
or  systems,  and  thereafter  continue  in  the  public  service  profit- 
ably. 

Manifestly,  the  public  service  business  has  its  limitations  and, 
unless  there  is  effective  regulation  of  the  utilities  in  question,  and 
in  certain  eases  a  denial  of  the  applications  of  incoming  utilities 
for  authority  to  participate  in  a  public  service  in  sections  already 
adequately  served,  such  unrestricted  competition  would  result  in 
obsolescence  and  deferred  maintenance  in  the  plant  and  facilities 
to  such  an  extent  that  the  public  service  would  not  only  be  badly 
demoralized,  but  also  necessary  improvements  therein  from  time 
to  time  could  not  be  afforded. 

The  established  utility  in  point  of  time  and  service  is,  under 
the  law,  and  subject  to  the  aforesaid  qualifications,  entitled  to  the 
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larger  consideration,  and,  although  no  action  can  he  authorized 
whidi  will  have  the  effect  of  impeding  progress  and  improvements 
in  the  art  of  rendering  public  service,  yet  it  may  fairly  be  given 
the  opportunity  to  reconstruct  and  make  such  improvement  in  its 
plant,  system,  or  facilities,  including  the  extension  thereof,  as 
will  enable  it  to  adequately  meet  the  proposed  competition  in 
service  and  rates  offered  by  the  new  utility.  But,  if  the  estab- 
lished utility  electjs  not  to  make  the  improvements  and  extensions, 
including  the  eetaWiahment  of  the  lower  rates,  proposed  by  the 
invading  competitor,  or  is  unable  to  do  so,  we  are  aware  of  no 
action  which  can,  under  the  law,  be  taken  to  prevent  the  estab- 
lishment of  such  improvements  in  service  and  rates  to  the  public, 
nor  do  we  think  in  such  cases  there  should  be  any  restriction  ex- 
ercised. 

Protestant  Shows  That  Applicant  Failed  to  Comply  with  Laws 

of  1907. 

[1]  Failure  of  applicant  to  comply  with  Eailroad  Conmiission 
law,  as  amended  March  27,  1917,  in  the  matter  of  filing  rates, 
bond,  and  annual  reports  with  the  Commission,  was  established 
by  protestant  at  the  hearings,  and  for  this  reason  it  was  urged  by 
protestant  that  applicant  is  without  standing  as  an  established 
operating  common  carrier.  In  this  behalf,  the  application  is  not 
for  an  extension  of  the  applicant's  service,  and,  as  all  public  util- 
ities are  required  to  secure  a  certificate  of  public  convenience  and 
necessity  from  the  Commission  before  beginning  of  continuing 
operations,  under  §  36^  as  amended  in  1919,  we  are  unable  to 
see  that  said  failure  changes  the  issues  here  presented  for  consid- 
eration. Following  the  enactment  of  said  section,  the  Commis* 
sion  issued  instructions  to  all  public  utilities  to  continue  the  ren- 
dering of  essential  public  service  until  such  time  as  their  appli-^ 
cations  could  be  filed,  heard,  and  determined. 

Federal  Departments  Call  for  Maximum  Use  of  Auto  Truck 
Lines  to  Believe  Railroads  for  War  Purposes. 

Following  the  amendment  to  the  Eailroad  Commission  Law  in 
1917  defining  automobile  transportation  lines  as  common  carriers 
and  making  them  subject  to  regulation  as  to  their  rates  and  re- 
ports, and  requiring  the  filing  of  surety  bonds  with  the  Commi&- 
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sion,  it  may  be  noted  that  the  TVTDrld  wide  war  was  upon  ns  and 
that  both  the  Conncil  of  National  Defense  and  the  Federal  Rail- 
road Administration  were  urging  the  people  to  ship  by  auto  truck 
and  aid  the  railroads  in  relieving  freight  congestion  and  car  short- 
ages to  the  fullest  extent  possible  during  the  war  emergency.  As 
indicative  of  the  necessity  and  the  value  which  is  still  placed  on 
the  auto  truck  lines  as  public  service  agencies,  and  as  an  auxiliary 
to  the  railways  in  relieving  traffic  congestion  and  car  shortages, 
there  is  set  forth  below  an  appeal  issued  to  the  shipping  public 
in  the  early  fall  of  1919  by  Hon.  Walker  D.  Hines,  Director-Gen- 
eral of  the  Federal  Railroad  Administration : 

An  unusually  heavy  grain  and  coal  movement,  deferred  repair 
and  construction  of  public  highways  in  all  sections  of  the  country, 
and  the  concentrated  requirement  of  suddenly  reviving  business, 
combined  with  the  usual  transportation  requirements  of  this  time 
of  the  year,  threaten  a  serious  lack  of  transportation  facilities, 
unless  all  parties  interested  co-operate  in  securing  the  greatest 
possible  utility  froni  the  existing  limited  transportation  facilities. 
All  shippers  should  assist  in  this  work  by  loading  all  cars  to  ca- 
pacity;  by  prompt  loading  and  release  to  the  carrier ;  by  ordering 
cars  only  when  actually  required;  and  by  elimination  of  the  use  of 
iXiilway  equipment  in  8ux:h  service  where  the  tonnage  can  he 
handled  by  motor  truck. 

In  Re  Bonds  and  Depots. 

[2]  Regarding  the  bonds  required  by  the  Railroad  Commis- 
sion Act,  section  7,  as  amended  in  1917,  it  should  be  noted  that 
"an  indemnity  bond  issued  by  a  Company  authorized  to  do  busi- 
ness in  the  state  of  Nevada,  in  an  amount  not  less  than  $500  nor 
more  than  $10,000"  was  required  to  be  filed  with  the  Commis- 
sion ;  but  as  said  companies  were  not  prepared  to  accept  this  char- 
acter of  business,  it  was  impossible  to  enforce  this  provision.  In- 
quiry is  now  being  made  by  some  surety  companies  preparatory  to 
accepting  this  character  of  risk  for  the  future.  The  Act  of  1917 
has  been  amended  in  this  respect  so  that  at  present  an  ordinary  in- 
demnity bond  is  specified,  and  all  auto  transportation  oompaniee 
are  being  required  to  execute  and  file  such  bonds  with  the  Com- 
mission as  rapidly  as  their  applications  for  certificates  of  public 
convenience  and  necessity  can  be  heard  and  decided. 
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[3]  Protettaot's  oontention  that  applicant  be  required  to  e»- 
tablisk  depots  in  the  same  manner  aa  required  of  the  railroads  by 
§  22  of  the  Public  Service  Oommission  Act  is  not  well  grounded, 
for  the  reason  that  the  auto  trud:  line  makes  direct  delivery  and 
receipt  of  traffic.  In  other  words,  it  performs  a  complete  terminal 
service  in  connection  with  its  line  haul,  and,  therefore,  eliminates 
the  necessity  of  delivery  and  storage  of  freight  in  a  depot  until 
called  for  or  shipped  out  as  is  the  case  with  railroads.  However, 
in  the  interest  of  the  public  service^  we  are  of  the  opinion  that 
applicant  should  be  required  to  establish  an  agency  point  within 
each  town  or  city  served  where  messages  for  service  and  the  re- 
ceipt and  delivery  of  package  freight  can  be  taken  care  of. 

Railroad  TownaUe  Controversy. 

There  has  been  energetic  effort  made  by  the  people  of  Qardner- 
ville  to  secure  rail  service  from  protestant  ever  since  the  Minden 
branch  line  was  built  from  Carson  City  in  1905,  and  bitter  com- 
plaint has  been  freely  made  at  every  opportunity  presented 
against  the  old  indefensible  railroad  policy  of  establishing  ter- 
minals (after  the  purchase  or  donation  of  land)  and  promoting 
and  building  up  a  rival  town  at  the  expense  of  some  nearby  city 
or  town.  It  need  not  be  inquired  into  or  explained  at  this  time 
why  such  a  policy  has  been  followed  by  the  railways  of  the  coun- 
try, but  the  fact  that  such  action  has  been  freely  taken  is  one  of 
the  underlying  causes  of  public  hostility  to  the  railroads.  The 
people  of  Gardnerville  have  long  maintained  that  in  consideration 
of  a  free  right  of  way  grant,  protestant  agreed  to  and  did  make 
its  terminal  at  Minden,  instead  of  building  into  or  through  Gard- 
nerville, which,  from  a  construction  standpoint,  could  have  been 
done  easily  and  economically.  In  this  connection,  attorney  F.  E. 
Murphy,  for  the  Virginia  &  Truckee  Railway,  testified  in  this 
proceeding  as  follows,  r^arding  his  company's  failure  to  build 
into  and  render  service  to  Gardnerville  (page  40,  Becord  of  Octo- 
ber 11,  1919)  : 

Shaughnesst — ^Is  there  any  contractual  reason  why  the  V.  & 
T.  cannot  build  into  Gardnerville  ? 

MuBPHY — Our  right  of  way  does  not  extend  to  Gardnerville. 

SHAuaHNBssT — Could  those  rights  of  way  be  secured  and^  if 

P.U.R.1920B. 


Digitized  by 


Google 


342  NEVADA  PUBLIC  SERVICB  COMMISSION. 

secured,  would  there  be  any  violation  of  a  contract  on  previous 
right  of  way  grants  that  would  prevent  you  ? 

MuBPHT — Not  excepting  the  extension  up  to  the  right  of  way 
fence. 

Shaxighnbssy — ^I  mean  the  extension  of  your  line  from  Min- 
den  to  Gardnerville.  Is  that  prevented  by  contractual  agreements 
relating  to  right  of  way  grants? 

Murphy — I  don't  believe  so. 

Shaughnessy — ^Were  such  agreements  as  that  entered  intot 
That  is  very  freely  charged  in  all  of  these  proceedings. 

Murphy — ^I  presume  that  there  was  an  agreement  that  we 
would  not  build  beyond  that  right  of  way  that  was  granted.  Re- 
garding the  matter  of  building  closer  to  Gardnerville-r-Gardner- 
ville  was  antagonistic  and  they  did  not  feel  that  the  railroad 
would  be  built  up  there  and  no  right  of  way  was  granted  and^  in 
fact,  we  were  given  to  understand  that  there  would  be  no  right 
of  way  granted. 

Simmons — ^At  what  time  was  that  ? 

MuBPHY — ^In  1906.  But  the  principal  reason  for  the  location 
of  the  road  was  the  extension  out  to  the  new  country  beyond* 
There  is  a  very  valuable  mining  property  out  there,  and  it  is  as 
valuable  to-day  as  it  was  then,  and  I  presume  the  only  reason  that 
it  is  not  exploited  is  because  of  the  price  the  present  owners  hold 
it  for.    I  refer  to  the  Loope  district  in  Alpine  county. 

Further,  with  a  view  to  effectuating  if  possible  a  joint  rail 
and  truck  line  service  between  Reno  and  Gardnerville,  the  fol- 
lowing questions  were  asked  of  and  answered  by  attorney  Murphy 
at  the  original  hearing  on  July  28,  1919 : 

Shaughnessy — ^In  working  out  the  competitive  features  here 
involved,  and  also  the  additional  service  which  the  auto  truck 
seems  to  bring  to  the  public,  would  your  company  be  in  a  position 
to  consider  the  establishment  of  a  delivery  service  on  the  business 
that  is  here  being  considered  from  the  warehouse  at  the  point  of 
purchase  to  the  store  door  at  point  of  delivery  ? 

MuBPHY — ^That  could  not  be  considered  because  we  have  been 
notified  that  any  rates  issued  must  be  in  accordance  with  Federal 
traffic  regulations. 

Shaughnessy — ^But  they  would  listen  to  your  appeal,  would 

they  not  ? 
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MuBPHT — I  doubt  very  much  if  they  would  permit  any  con- 
sideration of  that  in  the  issuance  of  a  rate. 

Shaughnessy — Of  course  that  remains  to  be  seen ;  but  I  am 
suggesting  the  establishment  of  this  service  either  by  ownership 
of  the  facilities  by  the  railroad  or  through  joint  operation  with 
the  established  auto  carriers. 

MuBPHY — The  truth  of  the  matter  is  that,  on  a  proposition  of 
that  kind — ^the  establishment  of  such  delivevf  service — ^the  loss 
would  probably  be  greater  than  the  amount  we  lose  through  auto 
competition. 

BaUroad  Income  Diminishing — Carload  Rates  Too  Low. 

Protestant  contends  that  the  application  here  under  considera- 
tion to  continue  the  operation  of  an  auto  truck  line  between  the 
aforesaid  points  should  be  denied  because  it  reduces  railroad  rev- 
enues and  that  because  of  increased  costs  of  labor,  material,  and 
supplies  its  net  earnings  are  diminishing  and  have  fallen  to  $8,- 
845  for  the  year  ending  June  80,  1919.  This  is  a  return  of  only 
6  per  cent  on  a  capital  investment  of  $147,000,  whereas  the  re- 
production cost  of  the  line  is  not  less  than  one  million  dollars.  It 
may,  therefore,  be  noted  that  under  present  operating  conditions 
the  earnings  of  the  company  are  inadequate. 

Charges  for  railway  freight  service  between  Keno  and  Minden 
vary  according  to  classification.  The  first  five  classes  maintained 
by  protestant  will  perhaps  cover  the  bulk  of  the  traffic  which  is 
handled  by  applicant  at  a  rate  of  $8  per  ton  from  warehouse  re- 
ceipt to  store  door  delivery ;  whereas  the  average  charge  made  by 
protestant  from  freight  depot  to  freight  depot  is  about  $8  per  ton, 
and,  when  terminal  and  cartage  charges  approximating  $1  per  ton 
between  warehouse  and  stores  and  the  depots  at  Reno  and  Oard- 
nerville  are  added,  the  railroad  transportation  and  terminal 
charges,  covering  said  five  classes  of  freight  traffic,  will  average 
about  $10  per  ton.  If  the  average  of  the  entire  ten  classes  of  the 
railroad  is  taken,  it  may  be  stated  that  the  transportation  charges 
between  the  aforesaid  points  amounts  to  $6  per  ton,  or  $8  per  ton 
when  terminal  receipt  and  delivery  charges  are  added  as  afore- 
iiaid. 

In  this  behalf,  however,  it  should  be  noted  that  these  rates 
cover  only  a  very  small  proportion  of  protestant's  freight  busi- 

P.U.R.1920B. 


Digitized  by 


Google 


344  NEVADA  PUBLIC  SERVICE  COMMISSION. 

ness.  Tlie  great  bulk  of  it  is  handled  in  carloads  under  special 
commodity  rates  which  range  from  an  average  of  80  cents  per 
ton  up  to  $5  per  ton.  Hay,  grain,  flour,  lumber,  structural  steel 
and  iron,  farming  implements,  and  junk  are  transported  between 
Minden  and  Beno  at  a  rate  of  $2.50  per  ton.  Likewise  sheep  and 
hogs  are  transported  at  a  rate  of  $2.60  per  ton,  and  cattle  at  a  rate 
of  $3  per  ton.  Plaster  and  gypsum  are  diipped  in  carloads,  aver- 
aging 40  tons  each  from  Mound  House  to  Reno  a  distance  of  41 
miles.  In  rendering  this  service  there  is  involved  the  movement 
of  empty  cars  inbound  from  Reno  and  after  switching  and  load- 
ing at  Mound  House,  the  return  or  outbound  movement  of  the 
loaded  cars  to  Reno,  at  a  rate  of  $1.20  per  ton  if  the  shipment  is 
local  and  destined  to  Reno,  but  if  it  is  destined  to  San  Francisco 
and  various  other  California  points,  where  the  bulk  of  this  com- 
modity is  disposed  of,  protestant's  proportion  of  the  through 
joint  rate  with  the  Southern  Pacific  lines  is  only  80  cents  per  ton. 
Further  in  this  behalf,  it  may  be  noted  from  protestant's  re- 
ports on  file  with  this  Commission  that  the  total  freight  commod- 
ities handled  for  the  year  ending  December  31,  1918,  amounted 
to  104,519  tons,  of  which  79^242  tons  originated  on  protestant's 
lines.  In  this  connection  62,529  tons  or  50.26  per  cent  of  pro- 
testant's entire  freight  traffic  is  plaster  and  gypsum  moving  from 
Mound  House  and  that,  with  the  exception  of  only  a  few  carloads 
sold  within  our  state,  this  commodity  is  shipped  to  California 
points.  The  through  joint  rate  from  Mound  House  to  San  Fran- 
cisco Bay  points  is  $3.40  per  ton,  out  of  which  protestant  receives 
as  its  division  the  aforesaid  80  cents  per  ton.  The  Virginia  & 
Truckee  Railroad  initiates  this  traffic  on  its  line,  performs  a 
double  transportation  haul  of  the  cars  and  does  all  of  the  switch- 
ing at  Mound  House  and  in  addition  thereto  delivers  the  loaded 
cars  to  the  Southern  Pacific  line  at  Reno  ready  to  be  placed  in  a 
through  freight  train  for  transportation  to  California  points. 
This  service,  and  also  that  of  originating  and  delivering  various 
other  interline  shipments  of  live  stock,  manufactured  commodi- 
ties, and  the  products  of  the  mines,  of  the  soil,  and  of  the  forest, 
is  exceedingly  valuable  to  the  Southern  Pacific  Company  for  the 
reason  that  protestant's  line  serves  an  important  section  of  Neva- 
da and  furnishes  a  large  tonnage  of  interline  traffic  to  the  South- 
em  Pacific  Company,  from  which  it  follows  that  the  line  if  % 
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highly  parofitaUe  feeder  U>  said  oompany.  We  are,  therefore,  of 
the  c^ijiian  that  the  Virginia  k  Truokee  Bailroad  should  not  be 
required  to  take  less  than  its  local  rate  covering  the  originating, 
the  delivering  and  switching  movements  of  low  grade  commodi- 
ties such  as  plaster  and  gypsum. 

Further,  7,934  tons  of  agricultural  products  were  handled  by 
protestant's  line  during  said  year  of  1918,  75  per  cent  of  which 
originated  in  Carson  Valley  and  moved  out  from  Minden  to  Keno 
at  a  rate  of  $2.60  per  ton.  During  the  same  period  7,396  tons  of 
live  stock  were  transported,  90  per  cent  of  which  originated  in 
Carson  Valley  and  moved  to  Reno  at  a  rate  of  $2.60  per  ton  for 
sheep  and  hogs,  and  $3  per  ton  for  cattle. 

The  freight  earnings  made  by  protestant's  railroad  during  said 
year  1918  were  $168,897,  from  which  it  is  to  be  observed  that  for 
the  handling  of  the  aforesaid  104,519  tons  of  freight  the  average 
earnings  were  only  $1.62  per' ton.  This  brief  analysis  of  railway 
freight  statistics  speaks  for  itself  and  indicates  that  there  is  a 
fair  margin  within  which  protestant's  rates  may  bear  such  rea- 
sonable increases  as  will  enable  it  to  further  modernize  its  facil- 
ities and  rearrange  its  services  sufficiently  to  meet  changing  trans- 
portation and  economic  conditions,  and  at  the  same  time  pay  a 
reasonable  return  upon  the  fair  present  value  of  the  property  ben- 
eficially devoted  to  the  use  of  the  public. 

Standard  Railroad  Equipment  Obsolete  for  Rendering  Local 
Short  Havl  Service. 

Heretofore  the  railroads  have  depended  upon  rendering  both 
their  carload  and  their  less  than  carload  freight  services  on  a  slow 
moving  local  freight  train,  including  unreasonable  transfer  de- 
lays to  lees  than  carload  shipments  at  junction  points,  which  has 
resulted  in  turning  the  shipping  public  to  the  use  of  direct  auto 
truck  Une  transportation  covering  25*  to  lOO-mile  hauls.  It  is 
conceivable  that  if  the  railways  desire  to  retain  this  less  than  car- 
load freight  business  they  may  provide  a  more  flexible  and  direct 
train  service  between  points  on  their  lines.  This  might  be  ac- 
complished by  motorizing  the  rails  for  freight  service  somewhat 
along  the  same  lines  followed  in  the  operation  of  motor  passenger 
car  train  service.  It  has  been  proven  that  the  motor  passenger 
car  is  an  economical  train  unit,  and  affords  a  highly  attractive  and 
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expeditious  service  to  the  public.  It  has  also  been  found  that  the 
cost  of  their  operation  compared  to  steam  train  operation  is  very 
economical.  For  example,  in  an  investigation  made  by  the  Com- 
mission during  1919,  it  was  shown  that  the  operation  of  a  subur- 
ban passenger  railway  train  round  trip  service  between  Ely  and 
McGill,  a  distance  of  approximately  80  miles,  cost  $52  per  day 
for  train  crews,  coal,  oil,  and  ordinary  repairs,  whereas  the  cost, 
including  depreciation,  for  the  operation  of  an  84-pa8senger  seat- 
ing capacity  McKeen  motor  car  train  service  over  an  equivalent 
distance  on  the  Virginia  &  Truckee  Eailway  was  found  to  be  ap- 
proximately one-third  this  amount. 

Kaiboad  local  freight  train  equipment  and  service  of  to-day 
is  obsolete.  It  is  too  slow  for  comparatively  short  haul  less  than 
car  load  freight  and  express  service,  and  entirely  too  wasteful  in 
its  costs  of  operation  under  present  methods.  The  average  weight 
of  train  equipment  and  locomotives  used  will  average  approxi- 
mately 26  tons  per  car  and,  while  carrying  capacity  is  in  excess 
of  42  tons  per  car,  the  loaded  weight  for  said  local  service  will  not 
average  to  exceed  7i  tons.  It,  therefore,  may  be  noted  that,  in 
rendering  this  service,  the  load  factor  is  only  18  per  cent,  and 
that  there  is,  therefore,  a  nonproductive  excess  capacity  of  82  per 
cent  in  the  cars  used,  and  further,  that  3^  tons  of  dead  weight, 
producing  excessive  operating  cost,  is  employed  in  moving  each 
ton  of  freight  This  necessarily  makes  the  less  than  carload  serv- 
ice sK)w  and  costly,  because  of  efforts  to  handle  in  connection  with, 
and  as  other  traffic  in  carload  lots  seem  to  justify ;  and  entirely 
too  costly  if  handled  in  separate  trains  in  competition  with  direct 
auto  line  service. 

The  short  line  railroads  onnplain  tiiat  the  auto  tracks  take 
from  them  what  has  heretofore  been  their  exclusive  high  rate  less 
than  carload  freight  and  express  business,  covering  distances  from 
25  to  100  miles.  But  no  solution  is  offered  by  them  for  the  ex- 
tended and  cheaper  transportation  service  afforded  the  public  by 
the  motor  truck  lines.  Manifestly,  the  raiboads  through  their 
well-establidiied  financial,  operating  and  shop  organizations,  can 
establish  motor  car  and  trailer  passenger,  frei^t  and  express 
train  services,  which  shall  enable  them  to  profitably  retain  to  their 
lines  much  of  the  traffic  that  under  present  heavy  and  wasteful 
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Steam  train  operationa  ia  being  lost  to  the  modem  ante  truck  and 
stage  lines. 

Auto  Truck  and  Stage  Lines  Exceedingly  Valuable  in  Develop- 
ment of  Agrictdivral,  Livestock,  and  Mining  Districts 
of  Nevada. 

Under  established  national  and  state  policy,  hundreds  of  mil- 
lions of  dollars  are  annually  being  raised  and  expended  for  high- 
way development  and  improvements  for  the  promotion  of  quicker 
and  cheaper  transportation  to  the  people.  In  this  behalf,  it  is 
estimated  that  the  aggregate  expenditures  on  highway  construc- 
tion to  be  made  by  the  Federal,  state,  and  county  governments 
during  the  current  year  will  be  one  billion  dollars.  Further,  large 
capital  is  invested  in  the  automobile  industry,  and,  in  considera- 
tion of  the  flexible  and  expeditious  service  which  auto  truck  and 
stage  lines  render  to  the  farmer,  the  mercantile  shipper,  and  the 
traveling  public,  this  improved  transportation  agency  is  meeting 
with  deserved  approval  and  encouragement,  and  it  must,  there- 
fore, be  recognized  that  it  has  come  to  stay. 

It  may  also  be  noted,  in  passing,  that  the  commercial  shippers 
find  the  extended  service  afforded  by  the  auto  truck  lines  attrac- 
tive and  valuable  for  the  reason  that  there  is  an  added  convenience 
«nd  adaptability  in  shipments  not  heretofore  furnished.  It  is 
largely  free  from  boxing  and  packing  regulations  and  from  the 
trouble  of  billing  and  drayage,  and  it  is  also  practically  free  from 
damage  in  transit  and  of  delay  in  tracing  lost  and  astray  goods. 
This  makes  an  impression  on  customers  that  thus  far  has  not  been 
afforded  in  any  other  way.  The  service  in  question  has  also 
grown  to  a  point  where  it  is  strongly  appealing  to  the  farmer  as 
well  as  to  the  commercial  and  retail  trade  interests.  With  the 
trucks  of  a  motor  freight  and  express  line  operating  on  daily 
schedule  past  his  place  on  the  way  to  markets  in  nearby  cities, 
the  farmer  is  beginning  to  ship  to  market  his  surplus  milk, 
cream,  eggs,  garden  products,  etc.,  as  economically,  or  more  so, 
than  by  rendering  the  service  himself.  It  is  also  found  highly 
advantageous  because  the  farmer  does  not  need  to  give  the  time 
of  himself  or  that  of  his  employees  to  the  transportation  of  his 
products  to  market,  and  he  is  thereby  enabled  to  spend  this  time 
and  energy  in  the  more  important  work  of  raising  additional  and 
better  crops  and  live  stock  for  the  market. 
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For  the  reasons  stated  herein,  we  believe  it  mnst  be  recognized 
that  there  is  now  an  established  field  for  both  the  railroads  and 
the  auto  stage^  truck,  freight,  passenger,  express  and  mail  lines. 
Further,  that  all  of  these  agencies  should  for  the  future  be  estab- 
lished and  regulated  in  the  interests  of  the  public  service,  and 
that  this  may  be  accomplished  by  the  independent  operation  of 
each  in  certain  section,  and  in  others  by  the  joint  operation  of 
the  auto  stage  truck  and  railroad  lines  in  proportion  as  the  pub- 
lic necessity  and  convenience  may  justify. 

The  people  of  Nevada  are  opposed  to  laying  any  undue  re- 
striction upon  auto  transportation  development  and  service  and 
this  is  especially  true  throughout  the  agricultural,  livestock,  and 
mining  sections  of  our  state.  The  birth  of  many  rich  mining 
camps  of  to-day  and  for  several  years  past  has  been,  and  is,, 
synonymous  with  the  potential  possibilities  and  the  services  ac- 
tually rendered  by  automobile  transportation  facilities.  For 
example,  rapid  transit  in  Southern  Nevada,  during  the  mining 
development  which  began  more  than  twelve  years  ago,  was  the 
paramount  issue  and  the  question  of  rates,  convenience,  and  per- 
sonal safety  were  minor  considerations — ^necessity  and  time  being 
the  real  factors  of  importance,  as  fortunes  were  at  stake,  and 
fortunes  were  being  spent  to  make  them.  With  these  factors 
presented,  it  afforded  an  opportunity  to  the  desert  auto  drivers 
to  overcome  obstacles  mechanically  and  physically  from  a  road 
negotiating  standpoint,  which,  under  ordinary  economic  condi- 
tions, would  have  been  insurmountable.  The  knowledge  gained 
by  these  automobile  transportation  pioneers  and  the  standards 
called  for  in  automobiles,  auto  trucks,  and  stages  to  meet  these 
hazardous  and  exacting  conditions  have  played  an  exceedingly 
important  part  in  the  present  high  state  of  development  of  the 
modern  auto  passenger  and  freight  cars.  Nevada  has,  therefore, 
contributed  largely  to  the  development  of  the  automobile  passen- 
ger and  truck  car  standards  of  to-day  and  therefore,  because  of 
the  increasing  necessity  for  their  use  in  developing  our  state, 
action  should  not  be  taken  that  will  result  in  unreasonably  re- 
stricting the  important  and  growing  value  of  this  transportation 
agency. 
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Testimony  Estahlishes  Necessity  for  the  Continued  Operation 
of  Both  Railway  and  Auto  Truck  Services. 

Under  present  railway  operating  conditions  the  testimony 
establishes  that  there  is  a  clear  and  definite  necessity  for  the 
continued  operation  of  both  the  railway  and  the  auto  truck  serv- 
ices under  consideration  in  this  case — the  railway  for  the  pur^ 
pose  of  continuing  its  present  high-grade  passenger,  express,  and 
carload  freight  services  between  Bene  and  Minden,  and  the  auto 
truck  line  for  the  purpose  of  according  to  the  people  of  Qtu-dner- 
ville  and  points  intermediate  an  extended  less  than  carload  freight 
service.  In  thi#  behalf^  it  must  be  recognized  that  Gardnerville 
is  fairly  entitled  to  transportation  service  and  that  the  same  has 
not  been,  and  is  not  now  being,  furnished  by  Ibe  Virginia  & 
Truckee  Railway.  It  must  also  be  noted  from  the  testimony  of 
record  that  protestant  is  unwilling  to  take  any  steps  toward  re- 
taining its  diminishing  earnings  (which  it  claims  the  aforesaid 
automobile  truck  line  is  accountable  for  to  some  extent)  by  ex- 
tending service  to  the  town  of  Gardnerville  and  by  the  per- 
formance of  terminal  receipt  and  delivery  service,  which  is  being 
furnished  by  applicant.  Further,  from  a  service  standpoint,  ap- 
plicant's complaint  that,  protestant^s  less  than  carload  freight 
service  between  Beno  and  Gardnerville  is  inadequate,  has  been  es- 
tablished by  protestant's  traffic  manager,  who  testified  that  while 
less  than  carload  shipments  were  moved  and  delivered  daily  (ex- 
cept Sunday)  between  Keno  and  Carson  City,  such  shipments 
were  moved  into  and  out  of  Minden  but  two  or  three  times  a 
week  (pp.  48-49,  Record  of  October  11,  1919). 

After  full  hearing  and  investigation  of  all  of  the- issues  raised 
in  this  proceeding,  the  Commission  is  of  the.  opinion  that  the 
application  of  Ginocchio  Brothers  to  operate  an  auto  truck  line 
freight  service  between  Reno  and  Gardnerville,  including  points 
intermediate,  should  be  granted,  with  the  understanding  that 
compliance  wilh  the  law  and  rules  and  r^ulations  of  the  Com- 
mission shall  be  strictly  enforced  for  the  future,  including  the 
filing  of  an  indemnity  bond  of  $10,000. 

An  order  will  be  entered  accordingly. 
P.UJa»20B. 
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NEW  YORK  COURT  OP  APPBAIiS. 

PEOPLE  EX  EEL.  NEW  YORK  CENTBAL  ft  HUDSON 
EIVEB  RAILEOAD  COMPANY  et  aL 

V. 

PUBLIC  SERVICE  COMMISSION  OF  NEW  YORK,  SECOND 

DISTRICT. 
IN  BE  FBONTIEE  &  WESTEBN  BAILBOAD  COMPANY, 

(126  N.  K  438.) 

CerUfloate  of  convenience  and  necessity  —  Railro€tdB  —  KofM* 

1.  A  railroad,  seeking  a  certificate  of  convenience  and  necessity 
under  §  9  of  the  Railroad  Law,  need  not  file  a  map  indicating  with 
precision  and  in  detail  the  proposed  location  of  its  road,  and  the 
Public  Service  Commission,  in  passing  upon  the  application;  is  not 
limited  to  the  consideration  of  the  particular  line  defined  in  such  a 
map,  or  even  by  other  maps  filed  in  the  course  of  the  proceedings,  but 
is  to  test  such  application  by  considerations  which  are  applicable  to 
the  route  as  generally  defined  in  the  articles  of  incorporaticm. 

Certificate  of  convenience  and  necessity  —  RaUroads  —  Termini* 

2.  The  grant  of  a  certificate  of  convenience  and  necessity,  for  the 
construction  of  a  railroad  under  §  63  of  the  New  York  Public  Service 
Commissions  Law,  is  invalidated  by  a  direction  in  the  order  shifting 
a  terminus  2000  feet,  where  the  road  is  only  4  miles  long,  and  ex- 
tends through  a  thickly  congested  territory,  and  the  change  necessitates 
an  extra  intersection  of  railroads. 

Certificate  of  convenience  and  necessity  ~  Railroads  —  Consent 
limited  by  a  construction  along  specific  route, 

3.  A  certificate  of  convenience  and  necessity  having  been  granted 
for  the  construction  of  a  railroad  under  §  9  of  the  New  York  Railroad 
Law,  the  Commission  cannot,  imder  §  63  of  the  Public  .Service  Com- 
missions Law,  modify  and  limit  its  prior  action  by  placing  its  per- 
mission and  approval  for  the  construction  of  the  road  upon  the  condition 
that  a  specific  Mne  be  followed. 

Certificate  of  convenience  and  necessUy  —  Order  partly  legal  4md 
partly  illegal  ~  Effect  on  whole. 

4.  The  legal  provisions  of  an  order  of  the  Commission  granting 
a  certificate  of  convenience  and  necessity  for  the  construction  of  a 
railroad,  are  so  bound  up  with  an  illegal  provision  conditioning  the 
certificate  upon  the  construction  of  the  road  on  a  definite  line,  M  to 
invalidate  the  whole  order. 

[November  26,  1919.] 

Appeal  from  an  order  of  the  Appellate  Division,  di^nissing 
a  writ  of  certiorari  confirming  a  decision  of  the  Public  Service 
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Commission,  Second  District,  granting  a  certificate  of  public 
convenience  and  necessity  for  the  construction  of  a  railroad,  but 
conditioning  its  consent  thereto  upon  the  construction  along  a 
route  indicated  by  it;  order  reversed,  writ  sustained,  determina- 
tion of  Commission  annulled,  and  proceedings  remitted.  For 
Appellate  Division  opinion  see  171  App.  Div.  366,  156;  P.TJ.R. 
191GC,  219;  156  N.  Y.  Supp.  1023. 

Appearances :  George  Clinton  and  Maurice  C.  Spratt,  both  of 
Buffalo,  for  appellants  New  York  Central  Railroad  Co.  and 
others;  Jeremiah  J.  Hurley,  of  Buffalo,  for  appellant  city  of 
Buffalo;  Edward  P.White,  of  Buffalo,  for  appellant  King  Sew- 
ing Machine  Company;  Edward  W.  Hatch,  of  New  York  City, 
for  respondent 

Hiscock,  C.  J.:  Prior  to  October  29,  1909,  the  respondent, 
Frontier  &  Western  Railroad  Company,  was  incorporated  for 
the  purpose  of  constructing  and  operating  a  steam  railroad.  As 
provided  by  law,  its  certificate  of  incorporation  amongst  other 
things  fixed  precisely  the  location  of  the  termini  of  the  proposed 
road,  which  were  both  within  the  county  of  Erie,  stated  its 
length,  which  was  4  miles,  and  specified  that  its  route  lay  en- 
tirely within  the  said  county. 

At  about  the  date  specified,  it  presented  to  the  Public  Service 
Commission  a  petition  asking  that  the  latter  certify  that  it  had 
complied  with  the  necessary  preliminary  conditions  fixed  by 
law,  and  that  public  convenience  and  necessity  required  the  con- 
struction of  said  railroad  as  proposed  in  its  certificate  of  incor- 
poration, and  that  permission  and  approval  for  and  of  the 
construction  of  its  road  be  granted.  At  the  hearings  by  the  Com- 
mission for  the  purpose  of  passing  upon  said  application  much 
opposition  developed  on  the  part  of  various  railroad  corpora- 
tions, and  to  which  in  time  was  added  the  opposition  of  various 
property  owners  and  of  the  city  of  Buffalo.  In  accordance  with 
a  rule  established  by  the  Commission,  and  their  understanding 
of  the  statutes  covering  the  subject,  a  map  was  filed  by  the  peti- 
tioner, showing  exactly  and  in  detail  the  proposed  route  of  the 
railroad.  After  extended  hearings  and  the  production  of  much 
evidence,  the  application  was  denied.  The  order  of  denial  which 
it  made,  and  an  opinion  handed  down  therewith  by  one  of  the 
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Commissioners,  warranted  the  belief  tiliat  it  had  been  led  to  deny 
the  application  because  it  did  not  approve  of  the  construction 
of  a  railroad  upon  the  route  indicated  by  the  original  xaap  filed 
hy  petitioner,  and  did  not  regard  itself  as  having  authority  to 
grant  a.  certificate  for  the  construction  of  the  road  upon  any  other 
route. 

On  a  writ  of  certiorari  to  review  this  determination,  it  was 
by  the  appellate  division  in  effect  held  that  under  the  provisions 
of  the  Railroad  Law,  upon  such  an  application  as  this,  the  ap- 
plicant was  not  compelled  to  file  a  map  showing  the  exact  loca- 
tion of  the  route  which  it  proposed  to  take,* and* that  the  Publie 
Service  Commission  was  not  compelled  or  permitted  to  pass 
upon  the  application  on  the  theory  that  construction  could  only 
be  had  upon  such  route,  and  in  accordance  with  this  view  the  pro- 
ceedings were  remitted  to  the  Commission,  to  pass  upon  the  ap- 
plication and  decide  whether  public  convenience  and  necessity 
warranted  the  construction  of  a  road  on  the  line  identified  in  the 
articles  of  incorporation,  and  with  the  instructions  that  in  the 
determination  of  that  question  the  Commission  should  consider 
any  route  which  did  not  vary  the  location  of  the  road  as  iden- 
tified in  such  articles  of  incorporation. 

In  accordance  with  this  decision  and  direction  the  Commission 
again  took  up  the  consideration  of  ihe  application  upon  the  evi- 
dence already  taken  and  more  testimony  which  was  added  there- 
to. As  a  result  of  this  second  and  further  consideration,  an  order 
was  made  which  in  the  present  certiorari  proceedings  is  attacked 
and  presented  to  us  for  review.  By  this  order  the  Commission, 
purporting  to  act  first  under  §  9  of  the  Railroad  Law  (Consol. 
Laws,  chap.  49),  granted  a  certificate  of  public  convenience  and 
necessity,  and  then,  purporting  to  act  under  §  68  of  the  Public 
Service  Commissions  Law  (ConsoL  Laws,  chap.  48),  ordered: 

"That  permission  and  approval  be  and  is  hereby  given,  pur- 
suant to  §  68  of  the  Public  Service  Commissions  Law,  for  the 
construction  of  said  railroad  upon  said  route  known  as  A,  B,  C, 
and  the  giving  of  such  permission  and  approval  is  limited  there- 
to, subject,  however,  to  the  right  of  the  applicant  to  apply  for  a 
modification  or  change  of  such  route  for  any  reason  which  shall 
create  a  neoesaity  therefor.^' 

It  may  be  briefly  stated^  for  the  purpose  of  making  plain  these 

P.U.R.1920B. 


Digitized  by 


Google 


NEW  YORK  GENT.  4  H.  R.  R.  CO,  t.  PUBUC  SERV.  CO        353 

last  provisions,  that  maps  had  been  fQed  by  the  petitioner  and 
others  of  routes  designated  as  A,  B,  and  C,  and  that  the  route 
adopted  by  the  Commission  as  the  imperative  condition  of  its 
consent  was  not  only  a  combination  of  these  routes,  but  that  such 
combined  route  fixed  one  of  the  termini  of  the  proposed  railroad 
2,000  feet  distant  from  the  terminus  fixed  in  the  articles  of  in- 
corporation, and  that  this  change  necessitated  the  intersection  of 
an  important  branch  of  one  of  the  opposing  railroad  corporations 
by  the  route  of  petitioner's  road. 

Some  of  the  objections  now  urged  to  the  determination  of  the 
FubUc  Service  Commission  may  be  dismissed  with  brief  mention. 
In  our  opinion  the  claims  made  upon  the  hearing  before  the  Com- 
mission that  public  interests  would  not  be  served  by  the  construc- 
tion of  the  proposed  road,  that  the  project  was  a  promotion 
scheme,  and  not  a  meritorious  enterprise,  and  that  capital  could 
not  be  Intimately  obtained  for  construction  of  the  road,  so  far 
as  material,  presented  considerations  of  fact  which  became  in- 
volved in  the  ultimate  inquiry  whether  a  certificate  should  issue, 
and  that  upon  all  of  the  evidence  the  determination  of  the  Com- 
mission would  have  been  controlling  upon  us  if  unaffected  by 
errors  of  law  cognizable  by  us.  There  are,  however,  two  im- 
jwrtant  inquiries  which  seem  to  be  presented  by  the  determina- 
tion and  order  of  the  Public  Service  Commission. 

[1]  The  first  of  these  is  the  one  whether  the  petitioner  seek- 
ing a  certificate  of  convenience  and  necessity  under  §  9  of  the 
Kailroad  Law  was  required  with  its  application  to  file  a  map 
indicating  with  precision  and  in  detail  the  proposed  location  of 
its  road,  and  whether  the  Commission,  in  passing  upon  the  ap- 
plication, was  limited  to  a  consideration  of  the  particular  line 
defined  by  such  map,  or  even  by  other  ones  filed  in  the  course 
of  the  proceedings.  We  agree  with  the  view  of  the  appellate 
division,  set  forth  in  the  very  comprehensive  and  accurate  opin- 
ion of  Mr.  Justice  Lambert,  on  the  first  appeal  that  there  is  noth- 
ing in  the  provisions  of  the  Railroad  Law  which  sustains  an  af- 
firmative answer  to  either  of  these  connected  questions. 

We  look  in  vain  for  any  provision  which  reasonably  requires 
the  applicant  to  file  such  a  map  as  a  condition  or  necessary  ac- 
companiment of  its  application.  Undoubtedly  as  a  matter  of 
convenience^  information,  and  evidence,  the  Commission  may, 
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as  it  does,  by  its  rules  require  such  a  map  to  be  filed,  and  the 
petitioner  or  its  opponents  might  voluntarily  file  maps ;  but  we 
find  no  statutory  compulsion  of  this.  The  references  in  various 
provisions  of  the  statute  to  maps  used  upon  such  a  proceeding 
or  to  be  presented  to  the  Commission  do  not  sustain  any  other 
view  than  the  one  thus  expressed.  For  instance,  the  provision 
in  §  9  requiring  the  certification  by  the  Commission  of  maps,  in 
ease  it  denies  an  application,  contemplates  that  maps  undoubted- 
ly would  be  filed  and  used  upon  tiie  hearing,  and,  therefore,  pro- 
vides for  presentation  of  these  to  the  appellate  division,  with 
other  evidence,  when  it  reviews  the  decision  which  has  been  made. 
The  provision  in  §  89,  requiring  maps  to  be  presented  to  the 
Commission  showing  intersections  of  highways  and  streets  by  the 
proposed  road,  clearly  was  not  intended  to  facilitate  or  control 
the  precise  location  of  the  route. 

Not  only  are  there  no  provisions  in  the  Railroad  Law  limiting 
the  CoDMnission,  in  its  consideration  of  the  inquiry  whether  a 
certificate  shall  be  granted,  to  a  particular  line  designated  on  a 
map,  but,  on  the  contrary,  we  think  the  history  and  language  of 
the  provisions  of  the  Railroad  Law  governing  this  subject  strong- 
ly negative  any  such  theory.  Prior  to  1892,  §§  2  and  6  of  the 
Railroad  Law  contained  substantially  the  same  provisions  now 
found  in  §§  5  and  16  of  that  law,  requiring  a  railroad  corporation 
to  give  in  its  certificate  of  incorporation  a  general  description  of 
its  proposed  route,  and  later  to  file  a  map  showing  exactly  the 
proposed  line  of  its  road,  and  to  give  notice  thereof,  in  order  that 
objections  by  property  owners  to  such  proposed  route  might  be 
considered,  and  the  location  thereof  finally  and  definitely  fixed. 
There  was  no  provision  giving  the  Railroad  Commission  any  duty 
or  power  in  respect  of  such  exact  location. 

In  1892,  without  in  any  manner  repealing  these  provisions 
providing  for  the  location  of  the  route  of  the  proposed  railroad 
without  the  help  of  the  Railroad  Commissioners,  a  new  section 
was  added,  requiring  the  corporation  to  secure  from  the  Railroad 
Commissioners  a  certificate  of  public  convenience  and  necessity 
before  construction.  It  is  well  understood  that  the  fundamental 
purpose  of  this  enactment  was  not  to  require  said  Commissioners 
to  pass  upon  and  adopt  or  reject  the  precise  location  of  the  road  as 
defined  by  some  map,  but  rather  to  determine  whether  public 
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considerations  warranted  the  construction  of  a  road  along  the 
route  which  was  generally  fixed  by  specification  of  termini, 
length,  and  counties  to  be  traversed  in  the  certificate  of  incor- 
poration. The  object  was  to  permit  the  Railroad  Commissioners 
to  prevent  wasteful  competition  and  public  disaster  by  the  con- 
struction of  roads  through  localities  which  already  were  ade- 
quately served,  rather  than  to  require  them  to  determine  the 
precise  line  along  which  roads  should  run« 

Even  further  than  this  it  appears  that,  if  the  Commission 
tiiould  spend  its  time  in  considering  and  requiring  the  location 
of  the  proposed  road  on  a  specifically  definite  line,  such  location, 
even  when  fixed  by  it,  would  not  control  the  result  of  proceedings 
instituted  under  §  16  for  the  location  of  the  road,  and  would  not 
prevent  the  exercise  by  the  board  of  directors  of  the  corporation 
of  that  power  to  change  the  route  which  is  conferred  by  §  24. 

[2,  3]  Therefore,  we  hold  that  in  passing  upon  petitioner's 
application  for  a  certificate  of  public  convenience  and  necessity 
under  the  provisions  of  the  Bailroad  Law,  the  Commission  was 
required  to  test  such  application  by  considerations  which  were 
applicable  to  the  route  as  generally  defined  in  the  articles  of 
incorporation,  and  not  to  answer  it  on  the  theory  that  some  exact 
Jine,  within  that  route  specified  by  it  or  delineated  on  some  map, 
^ould  be  controlling.    This  is  what  was  done  by  the  Commission 
^^  this  branch  of  petitioner's  application,  and  we  then  come  to 
^^^  Second  important  inquiry — whether,  having  done  this,  the 
^mxnission  had  the  power  under  §  53  of  the  Public  Service 
^ornroissions  Law  to  modify  and  limit  its  prior  action,  by  plac- 
es  Its  permission  and  approval  for  and  of  the  construction  of 
®   ^oad  in  that  section  provided  for  upon  the  condition  that  a 
®P^ifi<.  line  be  followed. 
.    ^^is  involves  a  consideration  of  the  purpose  and  meaning  of 
^^    ^^ction,  which  has  been  a  source  of  judicial  perplexity  on 
^""^^     than  one  occasion.     This  court  has  never  yet  attempted 
^I^l^tely  to  fathom  the  legislative  mind,  and  decide  what  its 
,  r^I^l^te  purpose  was  in  enacting  the  section,  or  to  determine  the 
^^tent  to  which  its  provisions  invested  with  powers  and  du- 
^iie  Public  Service  Commission  in  its  regulation  and  control 
^"^^  organization,  construction,  and  operation  of  steam  rail- 


PQ-^C^*     Our  views  of  the  section,  so  far  as  they  have  gone,  had 
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been  expressed  in  decisions  determining  what  it  did  not  mean 
and  in  holding  what  it  did  not  authorize.  Ft.  Edward  v.  Hudson 
Valley  R.  Co.  192  N:  T.  139,  84  K  E.  962 ;  People  ex  rel.  ITew 
York,  K  H.  &  H.  R  Co.  v.  Willcox,  200  K  Y.  423,  94  N.  E- 
212 ;  People  ex  rel.  Third  Ave.  R.  Co.  ▼.  Public  Service  Com- 
mission, 203  K  Y.  299,.  96  N.  E.  1011.  Pertinent  considera- 
tion of  the  present  case  will  chiefly  lead  us  along  the  same  line. 

We  might  easily  limit  our  consideration  by  holding  that,  in 
giving  permission  and  approval  under  §  58  for  the  construction 
of  applicant's  road  conditioned  upon  the  adoption  of  a  certain 
line,  the  present  order  is  unauthorized  for  a  special  reason.  The 
route  prescribed  by  the  Commission  involved  moving  one  of  the 
termini  of  the  proposed  road  from  the  point  fixed  in  the  articles 
of  incorporation  to  another  point  distant  therefrom  over  2,000 
feet,  this  change  involving  the  intersection  by  the  proposed  road 
of  an  additional  line  of  existing  road.  We  think  that  this  altera- 
tion of  the  location  of  a  terminus  of  itself  rendered  the  action 
of  the  Commission  in  the  respect  now  under  discussion  entirely 
invalid.  It  was  thought  by  the  appellate  division  that  this 
change  was  so  unsubstantial  and  immaterial  that  it  might  be  di&- 
r^arded,  but  we  disagree  vrith  this  view.  Possibly  it  might  be 
held  that,  in  the  location  of  the  route  of  a  railroad,  200  or  300 
miles  long,  the  shifting  of  a  proposed  terminus  by  a  few  hun- 
dred feet  would  not  be  of  consequence,  when  tested  by  the  magni- 
tude of  the  entire  undertaking;  but  here  the  proposition  was  to 
change  the  location  of  one  terminus  of  a  road  only  4  miles  long 
and  running  through  a  thickly  congested  territory  by  nearly  half 
a  mile,  and  thereby  necessitating  an  extra  intersection  of  rail- 
roads. We  do  not  believe  that  either  as  matter  of  law  or  of  fact 
such  alteration  can  be  disregarded  as  immaterial. 

But  inasmuch  as  this  error  might  be  corrected  upon  another 
hearing,  it  seems  best  to  consider  in  a  broader  way  the  moaning 
and  effect  of  §  53  as  applied  to  the  present  proceeding.  The  sec- 
tion quite  distinctly  divides  into  two  classes  the  acts  of  a  rail- 
road corporation  which  require  for  performance  prior  permission 
and  approval  of,  and  by,  the  Public  Service  Commission.  In  one 
class  is  the  process  of  construction,  and  in  another  class  is  '^any 
franchise  or  right  under  any  provision  of  the  Railroad  Law  or 
of  any  other  law."    No  one  of  these  acts  or  rights  can  be  per- 
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formed  or  exercised  until  tiie  permission  and  approval  of  the 
Commission  have  been  secured* 

There  is  no  particular  difficulty  in  appreciating  the  propriety 
of  the  section  in  respect  of  the  latter  class  of  acts  and  of  the  re- 
quirement for  such  permission  and  approval  In  fact,  in  many 
of  the  provisions  both  of  the  Railroad  Law  and  of  the  Public 
Service  Commissions  Law  conferring  various  rights,  franchises, 
and  privileges  upon  a  railroad  corporation,  it  is  specifically  pro- 
vided that  the  exercise  thereof  shall  be  subject  to  the  permis- 
sion and  consent  of  the  Public  Service  Commission.  It  is  easy 
to  understand  that  in  tiie  way  of  reasonable  prudence  the  legis- 
lature may  have  deemed  it  wise  to  enact  a  general  provision 
such  aft  is  not  found  in  §  53  to  cover  some  case  where  a  privilege 
had  been  granted  without  specific  requirement  for  such  prior 
consent. 

The  purposes  of  the  section  in  requiring  approval  and  per- 
mission of  the  Commission  before  a  railroad  corporation  can  un- 
dertake construction  of  its  road  are  more  obscure,  where  appli- 
cation under  §  9  of  the  Railroad  Law  and  §  53  of  the  Public 
Service  Commissions  Law  are  made  at  the  same  time.  We  know 
that  on  the  application  under  the  provisions  of  the  Railroad 
Law  for  a  certificate  of  public  conveiiience  and  necessity  the 
Commission  is  permitted,  and  it  is  the  practice,  especially  if 
opposition  to  the  application  arises  thoroughly  to  weigh  all  of 
those  considerations  which  properly  enter  into  the  determination 
of  the  ultimate  question  whether  the  public  interests  will  be 
served  by  the  construction  of  a  road  along  the  general  route  in- 
dicated in  the  certificate  of  incorporation.  It  would  seem  as 
thou^  the  action  of  the  Commission,  if  it  grants  a  certificate, 
would  be  sufficient  evidence  of  its  permission  and  approval  for, 
and  of,  the  construction  of  the  road,  and  of  course  this  was  the 
view  prior  to  the  enactment  of  the  Public  Service  Commissions 
Law  in  1910.  However,  we  have  §  53,  which  does  require  per- 
missive and  approving  action  by  the  Commission,  in  addition 
to  the  certificate  of  public  convenience  and  necessity,  and  it  is 
our  duty  to  give  a  reasonable  interpretation,  to  it 

The  provisions  of  the  Railroad  Law,  requiring  a  certificate 
of  public  convenience  and  necessity  relating  only  to  the  general 
route  specified  in  the  certificate  of  organization,  and  the  further 
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provisions  of  such  statute  providing  for  the  exact  location  of  tie 
road,  have  not  been  repealed  expressly,  nor  in  our  opinion  by 
implication.  We,  therefore,  have  the  case  of  two  statutes  relat- 
ing to  the  same  subject-matter,  with  the  requirement  that  they 
be  so  construed,  if  possible,  as  to  operate  harmoniously  and  rea- 
sonably. As  has  been  said,  it  is  not  necessary  to  attempt  to  fore- 
cast the  full  scope  of  §  53,  but  we  shall  content  ourselves  with 
stating  what  in  our  judgment  cannot  be  done  under  it  in  this 
case. 

No  question  is  here  raised  but  that  it  is  permissible  for  the 
Commission,  as  it  did  in  this  proceeding,  to  pass  on  the  applica- 
tion for  permission  and  approval  under  §  53  at  the  same  time 
that  it  considers  the  application  for  a  certificate  of  convenience 
and  necessity  under  the  Railroad  Law,  and  for  the  purposes  of 
this  appeal  we  are  adopting  that  view.  It  would  be  an  unrea- 
sonable and  absurd  interpretation  of  §  53  if  we  should  hold  that 
a  Public  Service  Commission, .  which  after  an  arduous  contest 
and  a  long  hearing  had  decided  that  a  certificate  of  public  con- 
venience and  necessity  ought  to  be  granted,  might  then  without 
any  intervening  considerations  decide  under  §  53  that  it  never- 
theless would  not  grant  the  permission  and  approval  necessary 
to  make  its  certificate  operative  for  the  construction  of  the  road. 
We  think  it  would  be  an  interpretation,  unjustifiable  only  in 
lesser  degree,  if  we  should  hold  that  the  Commission,  after  grant- 
ing such  certificate  of  convenience  and  necessity,  under  which  the 
location  of  the  road  was  limited  only  by  Ihe  description  in  the 
certificate  of  organization,  might  then  without  new  circumstances 
modify  or  nullify  its  certificate  by  conditioning  its  permission 
and  approval  under  §  53  on  the  limitation  that  the  road  should 
be  built  on  an  exactly  specified  Une.  To  such  a  condition  there 
are  twofold  objections.  In  the  first  place,  it  would  enable  the 
Commission  indirectly  to  prescribe  the  exact  line  of  the  road, 
when  it  had  no  direct  power  to  do  this ;  and,  in  the  second  place, 
its  condition  would  be  futile,  because  the  location  of  the  road 
would  still  be  subject  to  fixation  under  the  provisions  of  the  Rail- 
road Law,  to  which*  reference  has  been  made,  notwithstanding 
the  condition  and  action  of  the  Commission.  Therefore  we  hold 
fliat  the  Commission  had  no  power  to  make  an  order  predicating 
its  permission  and  approval  under  §  53,  upon  the  condition  that 
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tie  petitioner  should  adopt  the  exact  line  of  construction  therein 
speibified. 

In  principle  we  think  that  the  question  presented  in  this  case 
is  not  unlike  the  one  which  was  considered  in  the  case  of  People 
exrel.  South  Shore  Traction  Co.  v.  Willcox,  196  N.  Y.  212,  217, 
89  ^.  E.  459.  In  that  case  upon  the  application  of  the  relator 
it  was  determined  by  the  Public  Service  Commission  that  the 
coDLStrxiction  of  a  line  of  street  railway  was  both  necessary  and 
coavenient  for  the  public  service.  Nevertheless  the  Commission 
refused  to  grant  permission  and  approval  under  §  58,  because  it 
was  thought  that,  if  granted,  the  applicant  company  would  be 
put  in.  a  position  of  control  for  street  railway  purposes  of  a  cer- 
^iii  thoroughfare  under  conditions  which  would  be  disadvan- 
tageous to  the  public.  We  held  that  these  considerations  did  not 
authoiize  the  Public  Service  Commission  to  withhold  its  permis- 
sion  a.nd  approval,  saying: 

^Assuming,  without  deciding,  that  the  powers  of  the  Public 
^^^ice  Commission  under  §  53  of  the  Public  Service  Commis- 
8101^3   Law  are  broader  than  were  the  powers  of  the  board  of  rail- 
/  ^oad     commissioners  in  respect  to  certificates  of  public  conven- 

^etio^  and  necessity,  we  tibink  that  there  is  no  tenable  construction 
^\  ^li^  existing  statute  which  authorizes  the  Public  Service  Com- 
^'^^^Xon  to  do  what  it  has  attempted  to  do  in  this  case.    The  mere 
^^^v>)ility  of  future  contingencies  which  might  arise  in  a  period 
'6^:C'ty  years  could  not  properly  h6  considered  as  reasons  for  de- 
^'^-^i:^  to  sanction  the  construction  of  a  railroad  line," — which 
^.     ^    ciemanded  by  considerations  of  public  convenience  and  neces- 
^^   ^^*      So  in  this  case,  the  Public  Service  Commission  having 
^^^^  what  on  its  face  was  a  determination  that  public  con- 
^^^^i^nce  and  necessity  required  a  construction  of  petitioner's 
^^^^i^oad  somewhere  within  the  lines  of  the  general  route  specified 
^^  its  certificate  of  incorporation  as  such  location  might  be  there- 
^^ter  specifically  fixed  under  proper  proceeding,  it  could  not  in 
<>>ir  judgment  turn  around  and  limit  its  action  to  a  consent  predi- 
cated on  the  use  of  a  certain  specified  line,  when  the  location  of 
<     \  fluch  line  was  something  over  which  it  had  no  power. 

^  [4]  There  remains  to  consider  one  further  question.     That 

question  is  the  one  whether  the  provisions  of  the  order  made  by 
the  Public  Service  Commission,  which  we  have  held  to  have  been 
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unauthorized  and  illegal,  may  be  detached  from  the  ranaining 
provisions,  and  thus  disregarded,  and  the  order  allowed  to  stftnd 
80  far  as  it  grants  a  certificate  of  public  convenience  and  neces- 
sity. We  should  be  glad  if  this  could  be  done,  for  whatever  the 
final  disposition  upon  the  merits  may  be,  there  is  no  doubt  lliat 
the  labors  and  expense  of  the  petitioner  in  attempting  to  procure 
permission  to  construct  its  road  have  been  greatly  increased 
through  the  misapprehension  by  the  Public  Service  Commission 
of  the  statutes  which  cover  the  proceeding.  We  do  not,  however* 
think  it  is  possible  to  relieve  the  petitioner  by  a  process  of  8q>ara' 
tion  of  the  different  provisions  of  the  order  which  has  been  made, 
and  thus  by  elimination  of  the  illegal  provisions  affirm  the  bal- 
ance of  the  order.  A  court  is  not  justified  in  eliminating  and 
disregarding  illegal  provisions  of  an  order,  unless  it  is  apparent 
that  the  provisions  which  are  legal  in  form  are  not  connected 
with  and  affected  by  those  which  are  Ulegal.  We  do  not  think 
that  we  can  fairly  say  that  that  is  the  present  case,  but  must 
say  that  the  reverse  is  true.  The  history  of  this  proceeding  as 
we  have  detailed  it  indicates  that  the  Commission  was  largely 
possessed  of  the  idea  that  it  had  the  duty  and  power  to  fix  the 
specific  exact  line  of  petitioner's  road,  if  it  granted  a  certificate 
of  convenience  and  necessity.  While  the  decision  of  the  appel- 
late division  on  the  first  appeal  made  it  clear  that  it  did  not 
have  this  power  under  the  provisions  of  the  Railroad  Law,  it 
still  clung  to  the  idea  apparently  that  it  could  do  this  as  a  con- 
dition of  granting  a  pehnission  and  appix)val  under  §  53.  There- 
fore it  seems  plain  to  us  that  the  Commission  granted  the 
general  certificate  of  convenience  and  necessity  by  one  part  of 
its  order  under  the  provisions  of  the  Railroad  Law,  but  did 
this  with  the  view  and  belief  that  it  could  then  incorporate 
provisions  imder  §  53  of  the  Public  Service  Commissions  Law, 
whereby  it  would  fix  the  exact  line  of  petitioner's  road  and 
thereby  accomplish  what  it  deemed  to  be  wise  and  necessary. 
Thus  it  seems  plain  that  the  two  provisions  of  the  order  are  con- 
nected, and  must  be  considered  together,  and  that  in  making 
this  decision  in  favor  of  a  certificate  of  public  convenience  and 
necessity  we  must  assume  that  the  Commission  was  influenced 
by  what  it  purposed  to  do  in  the  succeeding  provision  limiting 
the  route  of  petitioner. 

If  this  view  is  correct  no  part  of  the  order  can  be  allowed  to 
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stand.  It  is  the  right  of  the  opponents  of  the  road  to  have  the 
Public  Service  Commis^on  say,  without  limitation  and  the  im- 
position of  what  it  deems  to  be  safeguards  in  respect  of  the 
exact  line  of  route,  whether  public  convenience  and  necessity 
require  the  construction  of  the  road  through  the  locality  and 
along  the  route  which  is  generally  defined  by  the  articles  of  in- 
corporation, and  subject  to  the  location  of  the  specific  line  by 
proceedings  in  another  form.  That  question  we  do  not  think  has 
been  fairly  passed  upon,  and,  therefore,  it  becomes  necessary  to 
remit  the  proceedings  to  the  Public  Service  Commission  to  con- 
sider it. 

The  order  of  the  appellate  division  should  be  reversed,  the 
writ  sustained,  the  determination  of  the  Public  Service  Commis- 
sion annulled,  and  the  proceedings  remitted  to  that  Commission, 
to  pass  upon  petitioner's  application  in  accordance  with  the 
rules 'herein  stated,  without  costs. 

Chase,  Collin,  and  Pound,  JJ.,  ooncur;  Crane,  J.,  dissents; 
McLaughlin,  J.,  not  sitting;  Hogan,  J.,  absent 

Ordered  accordingly. 


Ib^EW  YORK  PITBIilO  SBRVIOB  COMMISSION,  FIRST  DISTRICT. 

BE  SOUTH  BBOOKLYN  BAILWAY  COMPANY. 

[Case  No.  2435.] 

Bates  —  Potcer  of  Oommistian  —  Approval  of  new  schedule  —  Absence 
of  peed  maaclmunt, 

1.  A  utility  is  not  under  the  necessity  of  securing  from  the  New 
York  Commission,  an  authorization  of  an  increase  before  printing  it 
in  its  proposed  schedule,  ^here  there  has  been  no  mftTimum  rate  fixed 
for  the  service  in  question. 

tLates  —  Burden  of  proof  —  Increase. 

2.  Section  29  of  the  New  York  Public  Service  Commissions  Law 
has  established  the  rule  that  no  increase  in  rates  shall  become  effective 
unless  the  company  sustains  the  burden  ol  showing  that  the  proposed 
rate  is  just  and  reasonable. 

WMes  —  Power  of  Commission  «  Beasonableness  of  proposed  in* 
crease  in  rates, 

3.  Section  29  of  the  New  York  Public  Service  Commissions  Law 
has  imposed  upon  the  Commission  the  duty  of  determining  whether 
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a  proposed  mcFease  is  just  and  reasonable,  and  of  seeing  that  no  rat« 
becomes  effective  unless  the  company  sustains  tlie  burden  of  proof  as 
to  the  reasonableness  of  the  proposed  increase. 
Bat€9  «  Reaaonableness  —  Particular  service  —  Return  as  a  whoie. 

4.  The  reasonableness  of  the  rates  for  a  particular  claes  of  service, 
is  a  proper  and  necessary  subject  for  inquiry,  although  the  company 
is  making  no  profit  on  the  service  as  a  whole. 

Bates  —  Reasonableness  —  Particular  service  «  Profits. 

5.  The  fact  that  there  is  a  profit  derived  from  a  particular  service, 
coupled  with  the  absence  of  a  valuation,  does  not  show  that  the  rate 
for  such  service  is  unreasonable,  but  has  a  bearing  on  the  question 
as  to  whether  the  company  had  sustained  the  burden  of  proof  as  to  the 
reasonableness  of  that  rate. 

Mates  —  Burden  of  proof  —  Proposed  increase, 

6.  A  proposed  increase  in  rates  for  a  particular  service  rendered 
by  a  street  railway  company  must  be  disallowed,  where  the  company 
has  not  sustained  the  burden  of  proof  that  the  full  amount  of  the 
proposed  increase  is  reasonable,  although  the  company  has  shown  that 
it  is  entitled  to  an  increase  even  larger  than  that  conceded  by  the 
ratepayers. 

Rates  —  Burden  of  proof  —  Proposed  increase  —  Necessity   far 
moderation. 

Discussion  of  necessity  of  utility  being  moderate  In  asking  fai- 
creases  in  rates  because  of  bearing  the  burden  of  proof  as  to  reasonable- 
ness of  increases,  p.  367. 

[December  80,  1919.] 

Heabino  on  amendment  to  tariff  sohedtile  increasing  local 
freight  tariff  applying  on  chartered  trolley  freight  cars  for  hand- 
ling newspapers;  increase  disallowed. 

Barrett,  Deputy  Commissioner:  This  was  a  hearing  to  in- 
quire into  the  propriety  of  an  amendment  to  the  tariff  schedule 
of  the  South  Brooklyn  Railway  Company,  increasing  the  rates 
for  a  special  freight  service,  furnished  to  certain  news  companies 
and  to  one  newspaper  in  Brooklyn. 

This  service  consists  in  furnishing  freight  cars  for  the  de- 
livery of  newspapers.  Upon  notice  from  the  shipper,  a  car,  with 
a  crew  of  two  men,  is  placed  at  its  disposal  and,  after  being  load- 
ed, is  run  to  outlying  parts  of  Brooklyn.  The  loading  and  un- 
loading is  done  by  the  shipper,  who  is  allowed  to  have  three  of 
its  employees  go  with  the  car  for  that  purpose.  In  the  case  of 
the  Brooklyn  Daily  Eagle,  the  cars  are  placed  on  a  private  siding 
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back  of  the  plant,  and  are  kept  there,  without  a  crew,  until  they 
are  loaded  and  ready  for  use. 

Cars  are  charged  for  at  so  much  per  hour,  with  a  minimum 
charge.  The  time  is  computed  from  the  time  the  car  with  a 
crew  is  placed  at  the  point  for  loading  until  it  returns  to  the 
depot  emjpty.  A  charge  is  made  for  each  fifteen-minute  period. 
If  the  car  operates  less  than  fifteen  minutes  no  charge  is  made 
for  the  fraction  of  the  hour.  A  charge  per  car  is  also  made  for 
cars  which  are  placed  on  a  private  siding  without  a  crew.  No 
charge  is  made  for  the  time  consumed  in  running  the  car  from 
the  bam  to  the  loading  point 

Under  the  present  schedule,  the  charge  per  hour  for  each  car 
is  $2.50  with  a  minimum  charge  of  $7.50.  Under  the  new 
schedule,  the  charge  is  $5  per  hour,  with  a  minimum  charge  oi 
$15.  The  present  charge  per  car  for  cars  on  private  sidings, 
without  a  crew,  is  $1  and  the  proposed  charge  is  $5. 

The  company  contends  that  under  the  present  rate  it  is  per- 
forming the  service  at  a  loss,  and,  to. substantiate  this,  presents 
the  following  figures  for  the  months  of  July,  August  and  Sep- 
tember, 1919. 


Revenue  . . . . 

Cost   

Mileage  cost 
Crew  cost    . . 


Total 
Loas  . 


July. 


$1,006.94 

1,366.42 
421.46 


August. 


$1,059.03 

1,462.18 

421.17 


$1,787.88 


$1,903.35 


$691,941 


$844.32 


September. 


$1,127.20 

1,608.20 
546.67 


$2,164.87 


$1,027.67 


The  figures  for  revenue  and  for  crew  cost  are,  of  course,  ac- 
tual, but  the  figures  for  mileage  cost  are  the  result  of  a  compu- 
tation, and  are  arrived  at  by  multiplying  the  actual  car  mileage 
by  the  computed  cost  per  car  mile.  It  is  evident,  therefore, 
that  one  very  important  factor  in  determining  the  amount  of 
loss,  namely,  the  cost  per  car  mile,  is  itself  the  result  of  a  com- 
putation. The  details  of  the  company's  computation  were  not 
given  at  the  hearing;  but  the  report  of  the  accountants  of  the 
Commission,  based  on  inquiry  and  analysis,  convinces  me  that, 
on  any  reasonaUe  basis  or  method  of  computation,  the  company, 
under  its  present  rate^  is  rendering  the  service  at  a  loss.  In- 
P.U.R.1920B. 


Digitized  by 


Google 


364  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

deed,  this  was  conceded  by  complainants  who,  although  feeling 
that  a  100  per  cent  increase  in  rates  was  too  high,  made  no  ob- 
jection to  a  60  per  cient  increase,  and  suggested  that  the  Com- 
mission determine  the  actual  amount  of  increase  which  would 
be  reasonable. 

The  Commission  is  legally  empowered  to  make  such  an  order 
as  complainants  suggest,  for,  under  §  29  of  the  Public  Service 
Commissions  Law,  it  may  after  a  full  hearing  "make  such  order 
in  reference  to  such  rate,  fare,  charge,  classification,  regulation 
or  practice,  as  would  be  proper  in  a  proceeding  initiated  after 
the  rate,  fare,  charge,  classification,  regulation  or  practice  had 
become  effective."  The  evidence  submitted,  however,  furnishes 
no  adequate  basis  for  a  determination  as  to  what  the  exact  rate 
should  be;  and  it  would  be  impossible,  without  great  and  in  this 
case,  apparently  unwarranted  expense,  to  provide  such  basis. 
As  a  reasonable  rate  would  have  to  provide  a  return  on  the  fair 
value  of  the  property,  a  valuation  of  that  property  would  be 
necessary.  It  is  not  always  easy  to  determine  whether  the  total 
income  from  all  classes  of  rates  gives  a  reasonable  return ;  but 
a  determination  as  to  the  rate  for  a  particular  service  involves 
all  the  problems  found  in  the  general  rate  case  and  others  besides. 
In  short,  the  question  presented  here  is  one  of  the  most  difficult 
in  the  process  of  rate  making. 

[1]  As  there  is  no  maximum  rate  fixed  for  this  special  freight 
service,  the  company  is  not  under  the  necessity  of  securing  trom 
the  Commission  an  authorization  of  the  increase  before  printing 
it  in  its  proposed  schedule.  It  is,  however,  restricted  in  its  right 
to  put  the  increase  into  effect,  by  reason  of  the  provisions  of  § 
29  of  the  Public  Service  Commissions  Law.  That  section,  after 
providing  that  when  a  schedule  is  filed  the  Commission  may 
suspend  its  operation,  enter  upon  a  hearing  concerning  the  pro- 
priety of  such  rate,  and  make  such  order  as  would  be  proper 
after  the  rate  had  become  effective,  further  provides : 

"At  any  hearing  involving  a  rate  increased  after  the  1st  day 
of  January,  1914  or  of  a  rate  sought  to  be  increased  after  this 
section  as  amended  takes  effect,  the  burden  of  proof  to  show  that 
the  increase  in  rate  or  proposed  increase  in  rate  is  just  and  rea- 
sonable shall  be  upon  the  common  carrier.'' 

[2,  3]  From  this,  it  seems  that  tiie  legislature  has  restricted 
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the  exercise,  of  the  right  which  common  carriers  have  at  common 
law  to  initiate  increases  in  rates  in  cases  where  there  is  no  max- 
imnm  rata  Apparently,  it  has  established  the  rule  that  no  in* 
crease  in  rates  shall  become  effective,  unless  the  company  sus- 
tains the  burden  of  showing  that  the  proposed  rate  is  just  and 
reasonable,  and  has  imposed  upon  the  Commission  the  duty  of 
determining  whether  the  increase  is  just  and  reasonable,  and  of 
seeing  that  no  rate  becomes  effective,  unless  the  company  sus- 
tains the  burden  of  proof. 

[4]  In  determining  whether  the  proposed  increase  is  just  and 
reasonable,  the  Commission  cannot,  of  course,  ignore  the  provi- 
sions of  §  49,  subdivision  1  of  the  Public  Service  Commissions 
Law.  It  is  constrained  to  observe  the  usually  accepted  stand- 
ards of  reasonableness,  and  to  regard  the  statutory  rules  indi* 
eating  the  factors  which  ought  to  be  given  consideration.  There 
are,  however,  no  standards  which  throw  any  very  clear  light  on 
the  question  as  to  how  reasonable  rates  for  special  classes  of  serv- 
ice are  to  be  determined.  Indeed,  it  might  even  be  argued  that 
there  can  be  no  inquiry  into  the  reasonableness  of  these  special 
freight  rates  as  long  as  the  general  freight  service  of  the  company 
is,  as  it  aUeges,  operated  at  a  loss.  On  this  point,  however,  the 
remarks  made  in  Interstate  Commerce  Commission  v.  Union 
Pacific  R.  Co.  222  U.  S.  641,  seem  pertinent.  In  that  case,  it 
was  said  (page  549)  : 

"Where  the  rates  as  a  whole  are  under  consideration,  there  is 
a  possibility  of  deciding,  with  more  or  less  certainty,  whether 
the  total  earnings  afford  a  reasonable  return.  But  whether  the 
carrier  earned  dividends  or  not  sheds  little  light  on  the  question 
as  to  whether  the  rate  on  a  particular  article  is  reasonable.  For, 
if  the  carrier's  total  income  enables  it  to  declare  a  dividend,  that 
would  not  justify  an  order  requiring  it  to  haul  one  class  of  goods 
for  nothing,  or  for  less  than  a  reasonable  rate.  On  the  other 
hand,  if  the  carrier  earned  no  dividend,  it  would  not  have  war- 
ranted an  order  fixing  an  unreasonably  high  rate  on  such  article/' 

This  indicates  that  the  reasonableness  of  the  rate  for  a  par- 
ticular dass  of  service  is  a  proper  and  necessary  subject  for  in- 
quiry, even  though  the  company  is  making  no  profit  on  the  serv- 
ice as  a  whole. 

[5]  In  this  case,  it  appears  that  the  proposed  rates  would  re- 
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suit  in  some  profit,  even  on  the  company's  own  figures  as  to  mfle- 
age  cost.  Had  the  proposed  rates  been  in  effect  in  July,  August, 
and  September,  the  grc^s  revenues  would  have  been  $2,227.50, 
$2,163.76,  and  $2,290,  respectively.  Assuming  that  the  com- 
pany's cost  figures  for  these  months,  namely,  $1,787.88,  $1,908- 
.36,  and  $2,154.87,  are  correct  the  profits  would  have  been 
$439.62  in  July,  $250.40  in  August,  and  $135.13  in  September. 
Inasmuch  as  a  return  is  involved,  the  reasonableness  of  the 
amount  cannot  be  measured  without  reference  to  the  fair  value  of 
the  properly.  In  saying  this,  I  do  not  imply  that  the  fact  that 
there  is  a  profit  coupled  vdth  the  absence  of  a  valuation  shows 
that  the  increase  is  unreasonable,  for  obviously  the  company  owns 
property  of  considerable  value.  The  circumstances,  however, 
has  a  hearing  on  the  question  as  to  whether  the  company  has  sus- 
tained the  burden  of  proof. 

The  principal  difficulty  is  due  to  the  character  and  extent  of 
the  evidence.  The  mileage  cost  vras  taken  from  figures  for  the 
entire  B.  R.  T.  system,  and  not  for  the  South  Brooklyn  Railway 
alone.  As  the  South  Brooklyn  operates  both  steam  and  trolley 
freight  service,  the  computation  must  have  involved  an  adjust- 
ment fof  expense  not  applicable  to  the  local  trolley  freight  oper- 
ation; and  there  is  nothing  showing  the  method  used  in  deter- 
mining the  proposition  of  expenses  applicable  to  the  freight 
department.  Some  items,  such  as  maintenance  of  way  and  struc- 
tures and  power,  represented  amounts  charged  to  the  South 
Brooklyn  by  the  Brooklyn  Rapid  Transit  Company  which  does 
the  maintenance  work  and  operates  the  power  plant;  and  these 
include  an  element  of  profit.  There  is  nothing  from  which  the 
propriety  of  the  overhead  charges  can  be  determined.  However, 
it  appears  that  the  figures  for  August  and  September  were  esti- 
mated, and  that  tihie  actual  figures  for  September  indicate  a  cost 
per  car  mile  nearer  to  5.8  cents  than  to  the  66.1  cents  used  by 
the  company.  If  the  former  figures  be  taken  instead  of  the  lat- 
ter, the  mileage  cost  will  be  considerably  decreased,  and  the 
amount  of  profit  increased. 

[6]  After  weighing  all  the  facts  and  considerations  bearing 
upon  the  question  I  have  reached  the  conclusion  that,  while  the 
company  has  shown  that  it  is  entitled  to  a  very  large  increase, 
larger  probably  than  the  60  per  cent  increase  conceded  by  com- 
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plainantSy  it  has  not  sustained  the  burden  of  proof  in  showing 
that  the  full  amount  of  the  proposed  increase  is  reasonable.  It 
appears  that  its  mileage  cost  is  too  high,  and  it  does  not  appear 
that  so  large  a  rate  of  return  is  reasonable.  It  is  true  that  the 
testimony  was  that  crew  cost  has  increased  about  150  per  cent 
since  the  present  rates  were  established;  but  it  is  evident  from 
the  proportion  between  crew  cost  and  mileage  cost  that  an  in- 
crease in  crew  cost  would  not  justify  anything  like  a  correspond- 
ing increase  in  freight  rates.  Without  being  able  to  fix  the  exact 
amount  of  increase,  for  the  reason  above  stated,  I  am  of  the 
opinion  that  while  the  present  rates  are  imreasonable  the  pro- 
posed rates  have  not  been  shown  to  be  reasonable,  and  that  the 
proper  rate  is  something  higher  than  a  60  per  cent  increase  but 
something  lower  than  a  100  per  cent  increase. 

The  inherent  diflSculty  of  determining  what  rate  is  reasonable 
for  a  special  class  of  service,  together  with  the  rule  against  al- 
lowing an  increase  to  go  into  effect,  until  the  company  sustains 
the  burden  of  proof,  undoubtedly  results  in  a  situation  which 
cannot  be  met  if  extreme  claims  are  insisted  upon  and  pushed  to 
their  logical  conclusion,  and  which  calls  for  moderation  and  an 
honest  spirit  of  co-operation.  Where  increases  of  rate  are  filed, 
the  Commission,  of  course,  cannot  be  expected  to  ignore  the  rules 
and  standard  prescribed  by  law.  On  the  other  hand,  it  is  hardly 
reasonable  to  expect  that  a  company  should  be  required  to  pre- 
sent a  valuation  of  its  property  in  order  to  be  permitted  to  put 
into  effect  a  change  in  rate  for  a  special  service  which  comprises 
so  small  a  portion,  comparatively,  of  its  total  business.  Such 
situations  call  for  practical  adjustments,  and  will  be,  I  believe, 
capable  of  being  met  if  the  companies  will  be  content  at  the  start 
with  moderate  and  tentative  increases.  If  this  course  be  pur- 
sued, the  question  as  to  whether  the  burden  of  proof  has  been 
sustained  may  be  presented  in  a  less  extreme  form,  and  the  ex- 
perience with  the  actual  working  of  the  rate  may  afford  a  basis 
upon  which  the  adequacy  of  the  increase  may  be  more  satisfac- 
torily determined. 

I  recommend  that  the  increase  proposed  in  the  new  tariff 
schedule  be  disallowed,  and  that  the  company  be  directed  to  with- 
draw and  cancel  its  proposed  schedule,  without  prejudice  to  its 
right  to  file  other  schedules* 
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NSiW  YORK  SUPIUBlfB  COURT,   SPBOIAIj  TERM,   NBW  TOKK 

COUNTY. 

PEOPLE  EX  BEL.  CITY  OP  NEW  YORK 

V. 

LEWIS  NIXON"  et  aL 

(109  Misc.  7,  179  N.  Y  .Snpp.  82.) 

Prohibition  ^   Certiorari  —  Proper  procedure  where  OfnnnUsaioft 
threatens  to  exceed,  jurisdiction, 

1.  Prohibition  and  not  oertiorari  is  the  proper  remedy  where  Uie 
Public  Service  Commission  threatens  to  increase  railway  rates  over 
those  established  by  a  contract  between  the  railway  company  and  a 
municipality,  where  the  court  of  appeals  has  unequivocally  decided 
that  such  action  l^  the  Commission  is  not  within  its  jurisdiction. 

Bates  ^  Jurisdiction  of  Commission  —  Construction  of  contract* 

2.  The  power  of  the  Public  Service  Commission  to  increase  rail- 
way fares  beyond  the  amount  specified  in  a  contract  with  the  munic- 
ipality is  not  to  be  inferred  from  the  fact  that  ihe  Railroad  Tjblw 
permits  such  an  increase,  and  the  fact  that  the  contract  contains  a 
condition  that  "the  provisions  of  the  Railroad  Law  pertaining  thereto 
shall  be  strictly  complied  with  by  the  company." 

Statutes  —  Be-enactment  of  statute  after  judicial  construction. 

3.  A  ruling  by  the  court  of  appeals  that  the  New  York  Com* 
missions  have  not  been  given  jurisdiction  to  change  municipal  fran- 
chise rates  of  street  railways,  must  be  deemed  to  have  '.)een  approved 
by  the  legislature  by  the  subsequent  amendment  of  the  law  reducing 
membership  of  the  Commission  of  the  First  District,  and  directing  that 
it  be  deemed  one  continuing  GommiBaion. 

[October,  1919.] 

Application  of  the  city  of  New  York  for  an  alternative  "writ 
of  prohibition  against  Lewis  Nixon,  constituting  the  New  York 
Public  Service  Commission,  First  District,  and  William  R.  Begg 
and  Arthur  C.  Hume,  receivers  of  the  Manhattan  &  Queens  Trac- 
tion Corporation;  granted. 

Appearances :  William  P.  Burr,  Corp.  Counsel,  of  New  York 
City,  for  relator;  Terence  Farley,  of  New  York  City,  for  de- 
fendant Public  Service  Commission  for  First  District;  Watson 
B.  Robinson,  of  New  York  City,  for  defendants  receivers  of 
Manhattan  &  Queens  Traction  Corporation.  The  following  re- 
quested permission  and  were  allowed  to  submit  briefs:  Horn- 
blower,  Miller,  Garrison  &  Potter,  of  New  York  City  (Carl  M. 
Owen,  of  New  York  City,  of  counsel),  for  receiver  of  Brooklyn 
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Kapid  Transit  Company ;  Arthur  G.  Peacock,  of  New  York  City, 
for  New  York  &  Queens  County  Railroad  Company;  James  L. 
Quackenbush,  of  New  York  City  (Louis  S.  Carpenter,  of  New 
York  City,  of  counsel),  for  Interborough  Rapid  Transit  Com- 
pany ;.Winthrop  &  Stimson  of  New  York  City  (Bronson  Win- 
throp,  of  New  York  City,  of  counsel),  for  receiver  of  New  York 
Railways  Company;  Leventritt,  Cook  &  Nathan,  of  New  York 
City  (Alfred  A.  Cook,  of  New  York  City,  of  counsel),  for  trustee 
of  Interborough  Consolidated  Corporation. 

Finch,  J. :  This  is  an  application  by  the  city  of  New  York  for 
the  issuance  of  an  alternative  writ  of  prohibition,  directed  to 
Lewis  Nixon,  constituting  the  Public  Service  Commission  of  the 
state  of  New  York  for  the  first  district,  and  William  R.  Begg 
and  Arthur  C.  Hume,  as  receivers  of  the  Manhattan  &  Queens 
Traction  Corporation,  commanding  said  Commission  and  said 
receivers  to  desist  from  any  further  proceedings  in  the  matter  of 
the  application  of  such  receivers  for  permission  to  increase  the 
rate  of  fare  charged  for  transportation  upon  the  street  surface 
railroad  owned  by  said  corporation. 

The  city  bases  its  contention  upon  the  terms  of  a  written  con- 
tract made  between  the  city  of  New  York  and  the  South  Shore 
Traction  Company,  the  predecessor  in  interest  of  the  Manhattan 
&  Queens  Traction  Corporation.  That  portion  of  said  contract 
material  to  this  controversy  is,  in  brief,  that  the  city  gave  to  the 
railroad  all  rights  enumerated  in  the  contract  upon  the  condition, 
among  others,  that  the  rate  of  fare  for  one  passenger  upon  said 
railroad  was  not  to  exceed  5  cents,  and  in  case  of  any  violation. of 
this  condition  the  contract  might  be  forfeited  at  the  option  of 
the  city  and  the  railroad  become  the  property  of  the  city,  after 
a  hearing  shall  have  been  afforded  to  the  railroad  to  show  cause 
why  the  contract  should  not  be  forfeited.  The  city  then  alleges 
that  the  Public  Service  Commission,  which  was  the  predecessor 
of  this  Commissioner,,  and  Lewis  Nixon,  as  Commissioner,  had 
publicly  recognized  that  the  Public  Service  Commission  did  not 
have  jurisdiction  to  increase  the  fare ;  that  thereafter  said  Lewis 
Nixon,  constituting  the  Public  Service  Commission  of  the  state 
of  New  York  for  the  first  district,  had  increased  the  fare  in  the 
case  of  the  New  York  &  North  Shore  Traction  Company;  and. 
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that  almost  immediately  thereafter  a  similar  application  was 
made  to  raise  the  fare  on  the  Manhattan  &  Queens  Oompany'a 
line.    The  prayer  of  this  latter  petition  reads: 

"Wherefore  your  petitioners  respectfully  pray  that  they  be 
permitted  by  an  order  of  the  Public  Service  Commissioner -to  put 
in  force  two  fare  zones,  as  follows :  A  five-cent  fare  zone  extend- 
ing from  the  Manhattan  Terminal  to  Gtand  street,  Elmhurst, 
and  an  eight-cent  fare  zone  extending  from  Grand  street,  Elm- 
hurst, to  the  terminus  of  your  petitioners'  line  in  Jamaica,  and 
for  such  other  order  or  relief  as  may  be  just  in  the  premises." 

Said  Public  Service.  Commissioner  thereupon  issued  an  order 
notifying  the  company  and  the  city  of  New  York  of  a  time  and 
place  when  he  would  hold  a  hearing  on  this  application,  and  the 
title  of  this  order  for  the  proposed  hearing  describes  it  as  follows : 

"In  the  matter  of  the  application  of  .  .  .  receivers  of  the 
Manhattan  &  Queens  Traction  Corporation  for  an  order  under  § 
49  of  the  Public  Service  Commissions  Law  (ConsoL  Laws,  c. 
48)  increasing  the  rate  of  fare." 

On  September  3,  1919,  Commissioner  Nixon  wrote  a  letter  to 
the  mayor  of  the  city  of  New  York,  in  which  he  said : 

"There  is  inclosed  herewith  an  application  of  the  receivers  of 
the  Manhattan  &  Queens  Traction  Company  for  an  order  under 
§  49  of  the  Public  Service  Commissions  Law  to  increase  the  rate 
of  fare.  This  is  sent  for  the  information  of  the  board  of  esti- 
mate and  apportionment  The  usual  public  hearing  will  be  or- 
dered as  a  basis  for  action." 

Thereafter  the  city  of  New  York  obtained  the  present  order 
to  show  cause  as  to  why  an  alternative  ^vrit  of  prohibition  should 
not  issue,  prohibiting  the  Public  Service  Commission  from  grant- 
ing permission  for  an  increase  of  fare,  on  the  ground  that  said 
Commission  was  without  jui-isdiction  to  grant  said  increase. 

Eespondent  Commissioner  denies  the  allegation  in  relator^s 
petition  that  he  threatens  and  intends  to  abrogate  the  contract 
between  the  city  of  New  York  and  the  railroad  fixing  a  5-cent 
rate  of  fare.  He  alleges :  "I  did  not  intend  to  do  an;y1;hing  until 
I  had  ascertained  the  true  facts.  When  ascertained,  they  may 
not  justify  me  in  doing  anything." 

He  fails,  however,  to  specifically  deny  the  all-important  alle- 
gations of  the  petition  that  he  does  claim  jurisdiction  to  increase 
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the  fare.  This  is  important  in  view  of  the  conceded  fact  that  he 
assumed  jurisdiction  and  granted  an  increase  of  fare  in  the  case 
of  the  application  of  the  New  York  &  North  Shore  Traction  Oom- 
pany.  He  seeks  to  justify  this  action  by  alleging  that  said  com- 
pany operates  in  the  first  and  second  districts,  and  that  in  per- 
mitting zone  rates  to  be  established  by  said  corporation — "all 
that  I  did  was  practically  to  follow  the  ruling  of  the  Public 
Service  Commission  of  the  second  district/' 

He  also  alleges  t^at  he  did  intend,  if  the  facts  warranted  it^  to 

make  a  report  to  the  board  of  estimate  and  apportionment,  and 

reconmiend  that  it  grant  that  relief  to  which  iu  its  judgment  the 

J'eceivers  would  be  entitled,  and  that  as  it  is  his  duty  to  make 

^onual  reports  to  the  l^islature,  if  the  facts  developed  on  the 

Proposed  hearing  justified  any  report  or  reconmiendation  by  him 

^  tliat  body,  he  intended  to  make  it,  and  that  it  is  his  duty  to 

examine  and  keep  informed  as  to  the  general  conditions  of  the 

^silroads. 

So  far  as  these  allegations  concern  activities  other  than  an  in- 
^^'^a-so  of  fare,  it  is  to  be  noted  that  the  Commissioner  in  his  letter 
^  tho  mayor  mentioned  none  of  them,  and  simply  stated  that  he 
l^d  ^received  "an  application  .  .  .  for  an  order  ...  to 
increase  the  rate  of  fare,"  and  that  "the  usual  public  hearing 
^U  "be  ordered  as  a  basis  for  action.'*  The  Commissioner  fur- 
their  states:  "I  will  welcome  an  adjudication  as  to  my  powers, 
provided  a  proper  legal  proceeding  be  instituted.'* 

CI]  He  then  goes  on  to  contend  that  a  proper  proceeding 
^c>\xld  be  in  effect  to  have  a  hearing  and  then  review  his  deter- 
^^^ation  by  a  writ  of  certiorari.     The  expense  and  delay  inci- 
^^^t  to  such  a  hearing  are  obvious,  and  in  addition,  if  the  deci- 
sion,  of  the  Commissioner  should  be  in  favor  of  an  increase  of 
^^^®>  the  nature  of  this  controversy  is  such  that  it  would  be  ex- 
y^mely  difficult,  if  not  almost  impossible,  to  obtain  a  stay  pend- 
^S  appeal,  and  if  it  should  be  finally  determined  that  the  Com- 
^^ssioner  had  no  jurisdiction  to  increase  the  fare,  those  who  had 
P^^<1   Such  increased  fare  might  find  it  impracticable  to  recover 
.  ^  ®aiiie.    In  view  of  the  fact  that  the  railroad  applicant  is  seek- 
^  ^o  change  the  present  status,  coupled  with  the  fact  that  the 
,.     ^  of  appeals  has  already  unequivocally  decided  that  the  Pub- 

P  tr^^^^^®  Commission  in  a  case  such  as  the  case  at  bar  has  not 
•*^-X920B. 
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jurisdiction  to  grant  permission  to  increase  the  fare  (Quinby  v. 
Public  Service  Commission,  223  K  Y.  244,  P.U.R.1918D,  30, 
119  N.  E.  433),  which  decision  has  been  expressly  aflirmed  in 
two  later  decisions  of  the  same  court  (People  ex  rel.  South  Glens 
Falls  V.  Public  Service  Commission,  225  N.  Y.  216,  P.U.R 
1919C,  374,  121  N.  E.  777,  and  Int^iiational  R.  Co.  v.  Public 
Service  Commission,  226  N.  Y.  474,  P.U.R1919F,  355,  124  N. 
E.  123),  it  would  se^n  that  the  procedure  adopted  for  testing 
the  substantial  question  of  law  involved  (without  the  expense 
and  delay  and  possible  injustice  already  noted,  incident  to  a  hear- 
ing and  appeal)  should  be  the  proper  method.  In  addition,  it 
would  seem  to  be  a  sufficient  answer  that  the  alternative  writ  of 
prohibition  granted  should  only  prevent  action  permitting  an 
increase  of  the  rate  of  fare,  and  should  not  prevent  such  other 
action  as  the  Commissioner  has  jurisdiction  to  perform. 

It  is  also  contended  by  counsel  for  the  receiver  of  the  New 
York  Railways  Company  and  of  the  trustee  of  the  estate  of  In- 
terborough  Consolidated  Corporation  that  the  procedure  here 
sought  is  improper,  for*  the  reason  that  the  city  might  later  give 
its  consent  to  a  modification  of  the  contract,  and  that  if  such  con- 
sent did  take  place  then  before  the  rate  of  fare  could  be  increased 
the  Public  Service  Commissioner  would  also  have  to  grant  per- 
mission for  the  increase,  and  that  since  both  the  consent  of  the 
city  and  the  Public  Service  Commissioner  would  in  that  event 
have  to  be  obtained,  the  permission  of  the  Public  Service  Com- 
missioner might  take  place  prior  to  the  consent  of  the  city.  Re 
Thirty-Fourth  St.  R  Co.  102  N.  Y.  343,  7  N.  E.  172. 

Leaving  out  of  consideration  the  fact  that  the  city  is*  here 
strenuously  objecting  to  any  modification  of  the  contract  as  to 
the  rate  of  fare,  a  complete  answer  is  that  it  has  already  been 
decided  that,  where  there  exists  a  contract  such  as  exists  in  the 
case  at  bar,  the  legislature  has  not  delegated  to  the  Public  Serv- 
ice Commission  jurisdiction  to  increase  rates.  Thus  to  hold  that 
the  Public  Service  Commissioner,  where  a  contract  exists,  as  in 
the  case  at  bar,  might  have  such  jurisdiction  under  one  set  of 
facts,  but  not  under  another,  would  apparently  be  directly  con- 
trary to  such  decision.  Matter  of  Quinby  v.  Public  Service 
Commission,  supra.   Upon  this  record  there  are  set  foi-th  suffi- 
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cient  facts,  together  with  the  reasonable  and  fair  inferences  there- 
from, to  hold  that  the  proper  method  of  procedure  has  been 
adopted. 

As  already  noted,  the  court  of  appeals  has  passed  upon  and 
directly  held  that  in  a  case  such  as  that  at  bar  the  Public  Service 
Commission  has  no  jurisdiction  to  grant  permission  for  an  in- 
crease of  fare.  Matter  of  Quinby  v.  Public  Service  Commis- 
sion, supra.  The  city  of  New  York  had  full  power  to  require 
as  a  condition  of  its  consent  to  the  operation,  and  looking  to  the 
future  operation  of  said  railroad,  that  passsengers  should  be 
carried  for  a  single  fare  of  6  cents,  and  had  power  to  provide 
expressly  that  a  breach  of  said  condition  should  operate  by  way 
of  defeasance  of  the  franchise  so  that  the  grant  might  be  ter- 
minated. In  People  ex  rel.  West  Side  St.  R.  Co.  v.  Barnard, 
110  N.  Y.  557,  18  K  E.  367,  Judge  Earl  said: 

^T[t  has  been  said  that  the  action  of  the  common  council  was 
illegal  and  void,  because  it  required  the  purchaser  of  the  fran- 
chise to  carry  passengers  from  Seneca  street  through  the  route 
specified  in  the  grant  for  a  single  fare  of  5  cents  for  one  contin- 
uous passage.  The  resolution  undoubtedly  required  the  railway 
company  taking  the  grant  to  carry  passengers  to  and  from  points 
beyond  one  of  its  termini.  This  was  a  condition  which  it  could 
impose.  It  might  be  diflScult  for  the  company  taking  the  griant 
to  perform  it ;  but  it  was  not  impossible  to  perform  it  because, 
under  the  statutes,  there  was  a  way  by  which  the  relator  could 
obtain  the  right  to  run  upon  the  tracks  of  the  East  Side  Street 
Railway  Company,  which  owned  the  road  between  Seneca  street 
and  one  terminus  of  the  route  granted.  If  it  should  turn  out 
that  it  could  not  comply  with  the  terms  of  the  grant  in  the  re- 
spect mentioned,  the  result  would  simply  be  that  it  would  be  ex- 
posed to  the  forfeiture  of  its  franchises  and  rights." 

[2]  The  contract  dated  October  29,  1912,  between  the  city 
of  ISTew  York  and  the  railroad  expressly  conditions  the  grant 
upon  a  single  fare  of  5  cents,  and  expressly  provides  that  a 
breach  of  such  condition  shall  operate  by  way  of  defeasance  of 
the  franchise  so  that  the  ^ant  may  be  terminated.  In  seeking 
to  nullify  the  force  of  these  express  provisions  the  respondent 
Commissioner  cites  §  6  of  the  contract  dated  October  29,  1912, 
between  the  city  and  the  railroad  which  provides  as  follows : 

"This  grant  is  also  upon  the  further  and  express  condition 
P.U.R.1920B. 
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that  the  provisions  of  the  Railroad  Law  pertaining  thereto  shall 
be  strictly  complied  with  by  the  company." 

And  it  is  argued  from  this  requirement  that,  since  the  Rail- 
road Law  permits  an  increase  of  fare  by  the  legislature  and  by 
the  Public  Service  Commission,  therefore  the  city  expressly 
agreed  in  the  contract  that  said  fare  might  be  increased  by  the 
Public  Service  Commission.  In  the  first  place,  it  is  to  be  noted 
that  the  language  of  §  6  puts  the  obligation  alone  upon  the  rail- 
road company.  In  addition  there  is  no  room  for  such  implied 
construction  in  the  face  of  the  carefully  expressed  condition  for 
a  6-cent  fare  and  the  provision  for  a  forfeiture  of  the  whole  con- 
tract in  the  event  of  a  breach  of  such  condition. 

Respondents  contend  that  the  decision  in  matter  of  Quinby  v. 
Public  Service  Commission,  supra,  is  not  applicable,  because  of 
later  decisions  of  the  same  court,  citing  People  ex  rel.  South 
Glens  Falls  v.  Public  Service  Commission,  225  N.  Y.  21G, 
P.U.R.1919C,  874,  121  N.  E.  777,  and  International  R  Co.  v. 
Public  Service  Commission,  226  N.  T.  474,  P.U.R1919F,  355, 
124  N.  E.  123.  While  the  two  later  decisions  have  emphasized 
some  of  the  reasons,  rather  than  others,  given  for  the  decision  in 
matter  of  Quinby,  yet  in  the  very  act  of  so  doing  the  court  has 
expressly  reaffirmed  the  decision  itself.  In  matter  of  Quinby  it 
was  held  that,  whatever  the  power  of  the  legislature  might  be 
(and  the  question  was  expressly  left  open),  the  legislature  had 
not  intended  to  delegate  its  powers,  if  any,  to  increase  fares  to 
the  Public  Service  Commission  in  a  case  where  the  provisions 
of  the  contract  involved  a  right  of  forfeiture  for  breach  of  a  con- 
dition subsequent  as  does  the  contract  between  the  city  of  New 
York  and  the  railroad.  It  was  not  a  constitutional  question,  as 
that  term  is  usually  understood,  which  the  court  was  there  deal- 
ing with,  but  a  question  solely  of  statutory  construction,  and  the 
decision  was  placed  clearly  upon  the  lack  of  statutory  authority 
from  the  legislature  to  the  Public  Service  Conmaission. 

In  People  ex  reL  South  Glens  Falls  v.  Public  Serv  ice  Com- 
mission, supra,  the  court  there  was  dealing  with  the  provisionfl 
of  a  contract  between  a  village  and  a  gas  company,  where  such 
provision  constituted  an  independent  covenant,  and  where  snoh 
covenant  though  a  part  of  the  consideration  for  the  franchise 
.  was  not  made  a  condition  subsequent  of  the  grant.     The  court 
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called  attention  to  the  distinction  between  that  case  and  its  pre- 
yious  decision,  and  expressly  reaffirmed  the  decision  in  matter 
of  Qninby.  In  matter  of  International  E,  Co.  v.  Public  Service 
Commission,  supra,  the  distinction  between  matter  of  Quinby 
and  the  two  later  cases  is  again  pointed  out  by  the  unanimous 
court,  and  the  decision  in  matter  of  Quinby  expressly  again  re- 
affirmed; the  court  saying: 

"It  is  one  thing  to  annul  an  independent  covenant,  which, 
though  part  of  the  consideration  for  the  grant,  does  not  condition 
the  grant  itself.  It  is  another  thing  to  annul  a  condition  which 
operates,  by  way  of  defeasance  of  the  franchise,  to  terminate  the 
grant.  Our  decision  in  the  Quinby  case  must  be  read  in  the 
light  of  that  distinction." 

And  again: 

''We  found  a  limitation  'of  the  rate  of  carriage  lawfully  im- 
posed by  a  municipality  as  one  of  the  conditions  of  its  consent. 
Railroad  Law,  §  178.  We  found  nothing  in  the  statute  express- 
ly authorizing  its  annulment  We  saw  that  the  effect  of  the  an- 
nulment would  be  to  abrogate  a  defeasance,  and  impose  upon  the 
streets  of  the  city  a  burden  in  perpetuity.  In  default  of  'clear 
and  definite  language,'  we  followed  the  settled  rule  that  'a  stat- 
ute must  be  construed,  if  fairly  possible,  so  as  to  avoid  not  only 
the  conclusion  that  it  is  unconstitutional,  but  als^  gi*ave  doubts 
upon  that  score.'  United  States  v.  Jin  Fuey  Moy,  241  U.  S. 
394,  401  [36  Sup.  Ct  658,  659  (60  L.  ed.  1061,  Ann.  Cas. 
1917D,  854)] ;  Tauza  v.  Susquehanna  Coal  Co.  220  N.  T.  259, 
267,  115  N.  E.  916.'' 

[3]  It  is  also  to  be  noted  in  the  case  at  bar  that,  after  the 
decision  in  matter  of  Quinby  was  handed  down,  which  was  in 
April,  1918,  the  legislature  in  the  session  of  1919  (Laws  1919, 
e.  263)  enacted  legislation  which  reorganized  and  converted  the 
Public  Service  Commission  of  the  first  district  from  a  tribunal 
consisting  of  five  members  to  a  single-headed  Commission,  and 
then  provided  as  follows: 

"The  Public  Service  Commission  of  the  first  district,  as  con- 
stituted in  pursuance  of  the  Public  Service  Commissions  Law,  as 
amended  by  this  act,  shall  be  deemed  and  held  to  constitute  a 
continuation  of  the  Public  Service  Commission  of  the  first  dis- 
trict as  now  constituted  and  not  as  a  new  Commission,  for  the 
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purpose  of  succession  to  all  the  rights,  powers,  duties,  and  obli- 
gations of  the  Public  Service  Commission  of  the  first  district  as 
now  constituted,  except  as  provided  by  this  act,  with  the  same 
force  and  effect  as  if  such  modifications  were  made  without  any 
change  in  the  membership  of  the  present  Commission;  and  the 
present  Commission  as  now  constituted  and  the  Commission  to 
be  constituted  in  pursuance  of  the  Public  Service  Commissions 
Law,  as  amended  by  this  act,  shall  be  deemed  and  held  to  be  one 
continuing  Commission,  notwithstanding  the  changes  in  the  mem- 
bership thereof/' 

It  would  seem  that  in  so  doing  the  legislature  thereby  placed 
its  approval  upon  the  judicial  construction  placed  by  the  court 
of  appeals  in  matter  of  Quinby  upon  the  Public  Service  Com- 
missions Law,  namely,  that  the  legislature  had  not  intended  to 
confer  upon  the  Public  Service  Commission  the  right  to  give 
permission  to  grant  an  increase  of  fare  in  a  case  such  as  that 
at  bar.  As  was  said  in  People  ex  rel.  Cutwater  v.  Green,  66  N. 
Y.  466,  476: 

"The  re-enactment  of  the  same  provisions  should  be  deemed 
an  adoption  by  the  legislature  of  the  construction  put  upon  those 
acts.'' 

When  it  is  recalled  that  there  was  pending  before  that  same 
legislature  a  bill  having  for  its  object  an  increase  in  fare,  the 
force  of  the  application  of  the  principle  is  the  more  jdainly  ap- 
preciated. 

It  follows  that  the  application  for  an  alternative  writ  of  pro- 
hibition should  be  granted  to  the  extent  herein  indicated. 

Ordered  accordingly. 

Note.— In  People  ex  rel.  City  of  New  York  v.  Nixon  (1919)  179 
N.  Y.  Supp.  89,  a  motion  was  granted  to  compel  the  defendant  to 
make  a  further  and  new  return  to  the  alternative  writ. 
P.U.Ra920B. 
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NORTH  CAROLINA  SI7PREM£  COURT. 

NOBTH  CABOLINA  PUBLIC  SEEVICE  COMPANY 

V. 

YADKIN  PINISHIXG  COMPANY. 

[^'o.  479.] 

(101  S.  £.  88.) 

Batem  *  Con^tmetion  of  Commission  order  respecting, 

A  CommisBion  order,  increasing  the  rates  of  a  public  utility  within 
a  ciij,  does  not  apply  to  consumers  outside  thereof. 

[November  26,  1919.] 

Appeal  from  Superior  Court,  Kowan  County,  Harding, 
Judge,  in  a  controversy  without  action  by  the  North  Carolina 
Public  Service  Company  against  the  Yadkin  Finishing  Com- 
pany, and  from  a  judgment  in  which  the  plaintiff  alleged  that  it 
had  received  insufficient  relief;  affirmed. 

The  following  controversy  without  action  was  submitted  to 
his  honor.  Judge  Harding,  in  the  superior  court  of  Rowan  coun- 
ty, March  term,  1919: 

(1)  That  the  North  Carolina  Public  Service  Company  is  a 
corporation  duly  created,  organized,  and  existing  under  and  by 
virtue  of  the  laws  of  the  state*  of  North  Carolina,  and  as  lessee  of 
the  Salisbury  &  Spencer  Railway  Company  is  engaged  as  a  pub- 
lic service  corporation  in  furnishing  gas  for  fuel  and  lighting  in 
the  city  of  Salisbury,  North  Carolina,  maintaining  its  only  plant, 
office,  and  place  of  business  in  said  city. 

(2)  That  the  Yadkin  Finishing  Company  is  a  corporation 
created,  organized,  and  existing  under  the  laws  of  the  state  of 
North  Carolina,  and  is  engaged  in  the  business  of  finishing  cot- 
ton fabrics  at  its  plant  about  six  miles  north  of  Salisbury,  North 
Carolina,  and  outside  of  any  incorporated  town. 

(3)  That  on  or  about  the  20th  day  of  September,  1916,  the 

plaintiff  and  defendant  entered  into  a  written  contract,  a  copy 

of  which  is  hereto  attached  and  made  a  part  hereof,  by  the  terms 

of  which  the  plaintiff,  for  a  period,  of  five  years  thereafter,  c<m- 

tracted  and  agreed  to  furnish  the  defendant  gas  for  fuel  and 

lighting  at  the  following  rates,  subject  to  a  minimum  monthly 
P.U.R.1920B. 
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charge  of  $100,  to  wit :  $1.35  net  or  $1.45  gross  per  1,000  cu.  ft., 
for  the  first  10,000  en.  ft.  per  mo.  $1  net  or  $1.10  gross  per 
1,000  cu.  ft.  for  the  next  15,000  cu.  ft.  per  mo.  $0.75  net  or 
$0.85  gross  per  1,000  cu.  ft.,  for  the  next  25,000  cu.  ft  per  mo. 
$0.60  net  or  $0.70  gross  per  1,000  cu.  ft.  for  all  over  50,000  cu* 
ft.  per  mo.  Which  said  schedule  of  rates  were  in  eflFect  and  ex- 
istence in  the  city  of  Salisbury  at  the  time,  by  and  with  the  ap- 
proval and  by  the  authoritj-  of  the  Corporation  Commission  of 
North  Carolina. 

(4)  That  thereafter  the  plaintiff  filed  its  petition  for  author- 
ity to  increase  gas  rates  in  the  city  of  Salisbury  with  the  Corpo- 
ration Commission  of  the  state  of  North  Carolina,  and  on  or 
about  the  8th  day  of  November,  1918,  said  Corporation  Com- 
mission granted  the  petition  of  the  said  North  Carolina  Public 
Service  Company. 

(5)  That  during  the  month  of  January,  1919,  the  defendant 
consumed  141,000  cubic  feet  of  gas,  and  during  the  month  of 
February,  1919,  consumed  95,400  cubic  feet  of  gas. 

(6)  That  under  the  schedule  of  rates  authorized  and  per- 
mitted by  the  Corporation  Commission  of  the  state  of  North 
Carolina  the  defendant  is  indebted  to  the  plaintiff  for  gas  con- 
sumed during  the  month  of  January,  1919,  in  the  sum  of  $141- 
.02,  and  for  gas  consumed  during  the  month  of  February,  1919, 
in  the  sum  of  $107.88,  or  a  total  of  $248.90. 

(7)  That  under  the  schedule  of  rates  set  out  in  the  written 
contract  entered  into  between  the  plaintiff  and  defendant  on  or 
about  the  20th  day  of  Septembery  1916,  the  defendant  is  indebt- 
ed to  the  plaintiff  for  gas  consumed  during  the  month  of  Jan- 
uary, 1919,  in  the  sum  of  $116.02,  and  for  gas  consumed  during 
the  month  of  February,  1919,  in  the  sum  of  $100,  or  a  total  of 
$216.02. 

(8)  The  plaintiff  contends  that  the  order  of  the  Corporation 
Commission  of  the  state  of  North  Carolina  in  effect  abrogates, 
in  the  matter  of  rates  charged,  the  written  contract  entered  into 
by  and  between  the  plaintiff  and  defendant,  and  that  it  is  au- 
thorized and  permitted  as  a  matter  of  law  to  adopt  the  schedule 
of  rates  established  by  order  of  said  Corporation  Commission. 
The  defendant  contends  the  written  contract  is  binding  upon 
both  plaintiff  and  defendant,  and  that  the  said  Corporation  Com- 
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mission  has  not  law-ful  authorily,  by  its  orde^  (x  otherwise,  to 
alter,  ameDd,  or  revise  the  schedule  of  rates  set  out  in  said  con* 
tract,  or  by  its  order  to  alter  or  yary  said  contract  in  any  par- 
ticular. 

The  judge  held  that  the  plaintiff  could  only  recover  the  con- 
tract rates  for  gas  furnished,  and  that  order  of  the  Corporation 
Commission  did  not  authorize  them  to  abrogate  the  said  contract, 
and  gave  judgment  in  favor  of  the  plaintiff  against  the  defend- 
ant for  the  sum  due  under  the  contract.  Plaintiff  excepted  and 
appealed. 

Appearances:  Linn  &  Linn,  of  Salisbury,  for  appellant;  W. 
H.  Woodson,  of  Salisbury,  for  appellee. 

Brown,  J. :  The  question  as  to  whether  or  not  the  Corporation 
Commission  had  power  to  authorize  the  plaintiff  to  charge  a 
higher  rate  to  the  plaintiff  than  the  contraict  price,  and  that  the 
rates  allowed  by  the  Commission  supersedes  the  rate  fixed  in  the 
contract,  was  very  ably  argued  before  us  by  the  counsel  on  both 
sides.  But  we  are  of  opinion  that  the  question  is  not  presented 
upon  this  record  for  we  agreed  with  the  counsel  for  the  defendant 
that  there  is  nothing  in  the  order  of  the  Commission  which  gives 
authority  to  the  plaintiff  to  increase  its  rates  outside  of  the  city 
of  Salisbury.  The  defendant  is  located  six  miles  north  of  Salis- 
bury, and  has  no  ccmnection  with  that  city,  and  is  not  controlled 
by  any  of  its  ordinances  or  regulations.  The  application  to  in- 
crease gas  rates  by  the  fourth  section  of  the  petition  is  specifi- 
cally confined  to  the  city  of  Salisbury.  The  order  granted  in 
pursuance  of  said  petition,  read  in  connection  with  it,  fixes  the 
rates  which  the  plaintiff  is  allowed  to  charge  in  the  corporate 
limits  of  the  city  of  Salisbury,  and  nowhere  else. 

For  this  reason,  we  are  precluded  from  passing  upon  the  in- 
teresting question  so  ably  presented. 

Affirmed. 

Hoke,  J.,  concurs  in  result. 
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WILL  S.  POX  et  aL 

V. 

PINE  GBOVE  ELECTRIC  LIGHT,  HEAT  &  POWEB 
COMPANY. 

[Complaint  Docket  No.  2256.] 

GEORGE  W.  GENSEMER  et  al. 

V. 

PINE  GROVE  ELECTRIC  LIGHT,  HEAT  &  POWEB 
COMPANY. 

[Complaint  Docket  No.  2256.] 

BOROUGH  OP  PINE  GROVE 

PINE  GROVE  ELECTRIC  LIGHT,  HEAT  &  POWEB 
COMPANY. 

[Complaint  Docket  No.  2259.] 

CongHtutional  law  ^  Impairment  of  contract  —  Contract  and  fran^ 
ehise  rates. 

1.  The  existence  of  a  contract  between  a  public  utility  and  a 
borough,  a  corporation  or  an  individual,  as  to  rates  to  be  charged  for 
service,  does  not  preclude  the  Pennsylvania  Commission  from  determin- 
ing what  are  just  and  reasonable  rates  in  any  given  instance. 

Bates  —  Kind  —  Service  charge. 

2.  A  stand-by  or  ready-to-serve  charge  is  a  legitimate  source  of 
income  in  the  business  of  a  public  utility,  but  must  be  supported  by 
proper  and  sufficient  data  to  show  what  it  cost  the  utility  to  hold 
itself  in  readiness  to  furbish  the  service  on  demand. 

Bates  —  Kind  —  Service  charge  —  Existence  of  minimum  charge. 

3.  A  service  charge  should  be  stricken  from  the  schedules  of  a 
utility,  where  such  schedules  also  carry  a  minimum  charge  made  up  in 
part  of  the  items  which  enter  into  the  cost  of  installing  8er\ice. 

Payment  —  Prompt  —  Penalty  —  Time  tctthin  whit^  to  make  pay* 
ment, 

4.  The  period  of  time  for  payment  of  bills  without  penalty,  should 
be  reckoned  from  the  date  when  the  bills  are  rendered  and  not  from 
the  first  of  the  month. 

Bates  —  Time  —  Coal  clauses. 

5.  ''Coal  clauses"  and  "war  labor  clauses"  adopted  by  utilities  to 
meet  the  unusual  conditions  confronting  them  during  the  unsettled 
times  incident  to  the  war,  should  be  superseded  by  more  definite  rates 
calculated  to  produce  the  required  revenue. 
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VmiuaUon  —  Overheads  —  SupervMon. 

6.  An  allowance  of  $5>779  for  superviBlon  of  construction  of  an 
electric  property  valued  at  less  than  $40,000  is  excessive. 

Valuation  —  BeprodticUon  cost  —  Unit  prices  —  War. 

7.  A  valuation  based  solely  upon  unit  prices  during  war  times 
without  other  supp<»'ting  data,  furnishes  a  eomparatively  limited 
measure  oi  value  for  rate-making  purposes. 

Befum  —  OperaHng  expenses  —  Salaries  —  Nonresident  officers, 

8.  A  claim  for  salary  of  $5,520  a  year  for  the  occasional  services 
rendered  by  nonresident  officers  to  an  electric  company,  whose  prop- 
erty was  valued  at  about  $30,000,  is  exorbitant,  and  an  allowance  of 
$1,200  a  year  is  reasonable. 

[D«)ember  16,  1919.] 

Complaint  as  to  increase  in  rates ;  service  charge  eliminated, 
coal  and  war  clauses  eliminated,  and  schedule  of  increased  rates 
otherwise  approved. 

Brecht,  Commissioner:  These  complaints  were  all  filed  be- 
fore the  effective  date  of  the  tariff  under  attack,  and  having  been 
heard  together  will  be  disposed  of  in  one  report.  It  is  alleged 
individually  or  in  common  by  complainants  that  the  increase  in 
•rates  in  respondent's  published  tariff  effective  August  1,  1918, 
is  unwarranted;  that  the  service  charge  imposed  under  the  va- 
rious schedules  of  the  tariff  is  unjust  and  unreasonable,  and  in 
direct  violation  of  the  franchise  ordinance  under  which  the  re- 
spondent derives  its  right  to  do  business  in  the  borough  of  Pine 
Grove;  that  the  rule  of  the  company  imposing  a  penalty  of  10 
per  cent  on  all  bills  impaid  after  the  10th  of  the  month  is  unduly 
burdensome,  inasmuch  as  no  time  is  specified  for  the  rendition 
of  bills;  that  the  changes  and  increases  in  the  schedule  provid- 
ing for  wholesale  power  and  light  current  are  unwarranted  and 
in  violation  of  an  existing  contract  under  which  that  service  is 
rendered ;  and  that  a  coal  clause  and  a  war  labor  clause  contained 
in  the  tariff  provide  for  adjustments  that  are  unjust  and  unrea- 
sonable. 

All  of  the  complaints  are  directed  against  the  increase  of  rates 
generally  with  special  reference  in  each  instance  to  some  of  the 
changes  and  increases  made.  The  complaint  of  the  borough  is 
urged  against  the  service  charge,  against  the  provision  which  im- 
poses a  penalty  upon  failure  to  pay  bills  within  ten  days  from  the 
beginning  of  the  month,  and  against  any  higher  rates  than  those 
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set  forth  in  its  franchise  contract  with  the  respondent  c(Hnpany» 
The  complaint  of  Fox  and  Moore  et  al.,  is  substantially  sim- 
ilar to  the  one  filed  by  the  borough.  In  the  complaint  of  Gense- 
mer  &  Salen  objection  is  made  to  the  method  of  computing  max- 
imum demand,  to  the  increase  in  demand  charge  and  in  the  rates 
for  energy,  to  the  coal  and  war  clauses  respectively,  and  to  a 
violation  of  contract  prescribing  a  lower  rate  entered  into  With 
the  respondent  on  March  4,  1916,  and  which  does  not  expire 
until  December  81,  1920. 

In  its  answer  respondent  makes  denial  of  complainants'  alle- 
gations, and  avers  that  the  various  changes  and  increases  made 
became  necessary  to  meet  the  increasing  cost  of  operating  ex- 
penses, especially  of  electric  current  all  of  which  it  is  obliged  to 
purchase  for  the  service  it  renders.  With  respect  to  the  alleged 
violation  of  the  ordinance  franchise  and  the  contract  with  Gense- 
mer  &  Salen,  it  takes  the  position  that  these  contracts  are  in- 
effectual to  impair  or  restrict  the  power  of  the  Public  Service 
Commission  from  regulating  and  approving  any  change  in  rates 
stipulated  in  such  agreements. 

The  respondent  supplies  electric  current  for  light,  heat  and- 
power  in  the  borough  of  Pine  Grove  and  vicinity,  Schuylkill 
county.  It  has  180  domestic  consumers,  four  small  power  users, 
one  very  large  power  patron  (Gensemer  &  Salen),  and  the  town 
of  Pine  Grove  which  it  furnishes  with  considerable  street  light- 
ing. The  population  served  is  somewhere  between  1700  and 
2000. 

The  new  tariff  of  respondent  makes  no  change  in  the  rate  for 
residence  lighting  but  imposes  a  service  charge  of  50  cents  per 
month  upon  all  consumers  in  that  class.  In  the  schedule  of  in- 
dustrial lighting  the  rates  are  changed  from  a  block  system, 
ranging  from  10  cents  to  5  cents  per  kilowatt  hour,  to  10  cents 
per  kilowatt  hour  supplemented  by  a  monthly  service  charge  of 
50  cents.  In  the  instance  of  small  power  users  the  only  increase 
in  cost  of  service  has  been  a  ready-to-serve  charge  of  50  cents  on 
all  motors  of  one-horse  power  and  under,  and  on  all  motors  over 
one-horse  power  15  per  cent  of  the  gross  monthly  bill.  Upon  the 
wholesale  power  and  light  service  for  which  respondent  has  only 
one  patron  there  has  been  a  change  in  the  measurement  of  maxi- 
imum  demand  by  changing  the  method  from  a  haK-hour  to  a  15- 
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minute  basis,  an  increase  in  the  monthly  charge  per  kilowatt 
hour,  of  demand  for  the  first  75  kilowatts,  and  an  advance  in 
the  energy  charge  from  88  cents  per  kilowatt  hour  to  a  block 
schedule  ranging  from  $1.13  per  kilowatt  hour  for  the  first  25,000 
kilowatt  hours  per  month  to  98  cents  per  kilowatt  hour  for  all 
current  in  excess  of  50,000  kilowatt  hours.  The  coal  and  war 
clause  adjustments  are  the  same  as  those  in  the  tariff  under 
which  the  respondent  purchases  its  current  from  the  Eastern 
Pennsylvania  Light,  Heat  &  Power  Company. 

It  appears  from  the  testimony  of  its  manager  that  respondent 
is  purchasing  all  its  electrical  energy  under  contract  from  the 
Eastern  Pennsylvania  Light,  Heat  &  Power  Company,  and  that 
the  latter  filed  a  new  tariff  effective  August  1, 1918,  under  which 
the  former  agreement  between  the  parties  was  superseded,  and 
the  purchase  price  of  its  current  advanced  about  33  per  cent. 
Because  of  this  material  increase  in  the  cost  of  respondent's 
power,  and  the  fact  that  the  total  cost  of  current  constitutes  ap- 
proximately 80  per  cent  of  its  operating  expenses,  the  same  wit- 
ness testified  that  his  company  found  it  compulsory  to  make  the 
changes  and  increases  appearing  in  the  tariff  under  consideration 
in  order  to  protect  itself. 

[1]  The  question  raised  by  complainants  with  respect  to  the 
binding  effect  of  a  contract  upon  the  rates  of  a  public  utility 
has  been  passed  upon  by  our  appellate  courts.  In  the  case  of 
V.  &  S.  Bottle  Co.  V.  Mountain  Gas  Co.  261  Pa,  523,  it  was  held 
by  the  supreme  court  that  a  contract  between  a  public  utility 
and  an  individual,  "prescribing  rates  for  a  definite  period,  .  •  • 
became  inoperative  from  and  after  the  effective  date  of  the  Pub- 
lic Service  Company  Law.''  The  language  used  by  the  same 
court  in  Leiper  v.  Baltimore  &  P.  R  Co.  262  Pa.  328,  P.U.K. 
1919C,  397,  105  Atl.  551,  definitely  states  that  a  contract  nego- 
tiated with  a  borough,  a  corporation  or  an  individual  must  give 
way  when  its  terms  conflict  with  the  rates  fixed  as  prescribed  by 
the  Public  Service  Act  of  1918.  Any  existing  contract  of  this 
character  does  not  therefore  preclude  the  Commission  from  deter- 
mining what  are  just  and  reasonable  rates  in  any  given  instance. 

[2]  With  respect  to  the  service  charge  against  which  com- 
plainants protest  it  may  be  said  that  a  stand-by  or  ready-to-serve 
charge  is  not  an  unusual  thing  in  tariff  schedules.     Different 
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state  Commissions  have  approved  such  a  preliminary  chai^  as 
a  legitimate  source  of  income  in  the  business  of  a  public  utility. 
In  Town  Council  of  Lewistown  v.  Penn  Central  L.  &  P.  Co.  7  Pa. 
P.  S.  C.  97,  this  Commission  allowed  a  ready-to-serve  charge  of 
75  cents  per  month  under  the  state  of  facts  presented  in  that 
case.  However,  when  such  a  charge  is  imposed  it  cannot  be  ar- 
rived at  arbitrarily  or  at  random,  but  must  be  supported  by  prop- 
er and  sufficient  data  to  show  what  it  costs  the  utility  to  hold 
itself  in  readiness  to  furnish  service  on  demand. 

[3]  In  this  instance  there  were  no  figures  produced  to  indi- 
cate how  much  it  has  cost  respondent  to  meet  the  demand  for 
service,  or  why  50  cents  per  month  or  any  other  amount  should 
be  collected  as  a  service  charge  from  the  consumer.  As  there 
is  also  a  minimum  charge  of  $1  per  month  carried  in  respondent's 
tariff,  and  as  the  minimum  charge  is  made  up  in  part  of  the 
items  which  enter  into  the  cost  of  installing  sOTvice,  the  Com- 
mission will  not  allow  respondent  imder  existing  circumstances 
to  collect  a  separate  charge  for  service  at  the  same  time.  Ac- 
cordingly the  service  charge  should  be  stricken  off  the  tariff  of 
the  respondent  company  in  every  one  of  its  schedules.  The  con- 
clusion here  reached  is  further  strengthened  by  the  rather  sig- 
nificant fact  that  out  of  a  total  of  185  patrons,  100  of  them  be- 
long in  the  class  of  minimum  consumers. 

[4]  Complainants  also  object  to  the  delinquent  rule  of  the 
company  under  which  10  per  cent  is  added  to  the  gross  amount 
of  all  bills  remaining  unpaid  after  the  10th  of  the  month.  Their 
contention  is  that  the  rule  as  now  phrased  is  defective  and  should 
be  amended  so  as  to  impose  some  duty  or  requirement  upon  the 
respondent  as  to  the  time  when  bills  must  be  rendered.  This 
demand  does  not  appear  to  be  unreasonable,  and  compliance  with 
it  would  not  require  any  extra  service  from  the  company,  or  place 
an  undue  burden  upon  the  management  because  of  the  small 
number  of  bills  to  be  distributed  if  it  were  to  issue  then  before 
a  certain  given  date.  The  rule  should  be  revised  so  as  to  provide 
a  reasonable  period  of  time  for  payment  without  penalty  whidi 
should  be  based  upon  and  reckoned  from  the  date  when  bills  are 
rendered. 

[5]  The  coal  clause  to  which  exception  is  taken  has  been 
passed  upon  by  the  Commission  in  Slate  Belt  Electric  Street 
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Bailway  Co.  v.  Pennsylvama  Utilities  Co,  P.ir.E.1919E,  984, 
where  it  was  held,  inter  alia,  that  "coal  clauses  were  generally 
adopted  by  eleotric  and  some  other  utilities  to  meet  the  unusual 
conditions  which  confronted  them  and  the  oountry  during  the 
unsettled  times  incident  to  the  war."  But  "as  there  appears  to 
be  no  longer  a  reason  for  their  retention  they  should  be  super- 
seded by  more  definite  rates  carried  into  the  tariff  schedule  and 
calculated  to  produce  the  required  revenue."  The  war  labor 
clause  being  predicated  upon  the  same  theory  of  expediency  in 
a  rate  structure  follows  automatically  the  administrative  ruling 
made  in  the  case  cited  above.  Neither  of  these  conditional 
clauses  is  compatible  with  the  spirit  and  purpose  of  the  Public 
Service  Company  Law,  and  both  should  be  eliminated  from  the 
tariff  of  the  respondent. 

The  testimony  adduced  in  this  proceeding  was  very  largely 
confined  to  the  issue  raised  with  respect  to  the  increase  of  rates 
under  the  new  tariff.  It  appears  that  respondent  was  incorpo- 
rated in  1912  with  an  authorized  capital  stock  of  $30,000  of 
w^hich  $19,050  was  issued  and  invested  in  the  construction  and 
installation  of  its  plant.  The  company  has  no  bond  indebtedness^ 
has  never  declared  any  dividends,  and  has  practically  paid  no 
salaries  to  its  officers.  Its  policy  apparently  has  been  to  put  its 
net  earnings  into  the  business  for  plant  extensions  and  needed 
improvements; 

An  audit  of  the  company's  books  submitted  by  respondent, 
covering  the  period  from  the  date  of  incorporation  in  1912  to 
September  1,  1918,  shows  a  total  investment  in  property  of  $26,- 
$70,17.  In  1916  respondent  entered  into  a  contract  to  purchase 
its  current,  and  thereafter  disposed  of  its  real  estate,  buildings, 
and  machinery,  at  approximately  a  loss  of  $7,000,  making  the 
book  cost  of  the  property  used  and  useful  under  the  audit  present- 
ed $19,023.58.  Investments  made  from  funds  on  current  notes 
and  from  operating  revenues  since  1918,  which  the  engineer  of 
the  company  testified  were  not  included  in  the  foregoing  figure, 
and  including  also  certain  sums  for  salaries  remaining  unpaid, 
which  were  claimed  as  part  of  capital  account  would  place  the 
original  cost  of  the  property  under  respondent's  testimony  at  ap- 
proximately $42,000. 

Respondent's  manager,  who  is  an  engineer,  prepared  an  iuveu- 
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tory  of  the  property  which  the  record  shows  was  checked  and  ac- 
cepted hy  the  engineer  employed  by  complainants.  Subseqnent 
conferences  were  to  be  held  by  engineers  respectively  of  the  par- 
ties in  interest  and  the  Commission,  to  fix  upon  a  reproduction 
cost  new  estimate  of  the  plant,  but  for  some  reason  the  engineer 
of  the  complainants  did  not  co-operate  and  these  meetings  failed 
in  their  purpose.  At  the  final  conference  called  a  reproduction 
cost  estimate  was  submitted  by  the  engineer  of  the  company  in 
book  form  and  prepared  in  great  detail.  The  estimate  is  based 
upon  unit  prices  prevailing  in  1918,  and  fixes  the  total  reproduc- 
tion cost  new  at  $50,377.04.  This  figure  does  not  include  any- 
thing for  depreciation  which  the  engineer  contends  should  not  be 
deducted  in  this  instance  because  of  the  fact  that  the  property  is 
comparatively  new.  The  estimate  submitted  may  be  summarized 
as  follows : 

Substation  '  $3,591.20 

Poles  and  lines 24,724.45 

TiaubfoTmeTs    7,681.24 

Meters    3,644.49 

Total $39,641.38 

Organization 578.00 

Preliminary  expenses  428.09 

Supervision  '. 6,779.80 

Tax  and  insurance 262.81 

Omissions 389.45 

Contingencies   360.00 

Going  concern 285.00 

Interest  during  construction 1.752.51 

Working  capital 900.00 

Total $50,377  04 

[6,  7]  An  outstanding  feature  in  this  valuation  is  found  in 
the  list  of  intangibles  which  shows  that  the  base  cost  of  practi- 
cally $40,000  has  been  increased  25  per  cent  for  overhead 
charges.  Furthermore  an  allowance  of  $5,779  for  supervision 
of  construction  of  a  propeiiy  of  the  size  of  respondent's  could 
not  be  sanctioned  under  the  testimony.  A  valuation  based  solely 
upon  unit  prices  of  1918  without  other  supporting  data  furnishes 
a  comparatively  limited  measure  of  value  for  rate-making  pur- 
poses. Under  these  circumstances  not  to  call  attention  to  other 
elements  of  doubtful  propriety  which  appear  in  the  engineer's 
sheets  of  computation  in  full  detail,  the  reproduction  cost  new 
submitted  cannot  be  taken  as  furnishing  a  safe  and  reliable  in- 
dex of  the  value  of  respondent's  plant 
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Complainants  presented  no  estimate  upon  valuation  but  inti- 
mated that  they  found  no  serious  objection  to  have  $25,000  con- 
sidered as  representing  the  fair  value  of  respondent's  plant.  The 
only  trustworthy  data  appearing  in  the  record  upon  which  the 
approximate  present  value  of  the  company's  property  may  be 
predicated  will  be  found  in  the  book  cost  of  original  construction 
filed  by  respondent,  the  loss  from  the  sale  of  real  estate  and  equip- 
ment amounting  to  $7,000,  and  the  item  of  outlay  paid  out  of 
current  funds  for  various  extaisions  and  additions  made  in  the 
past  few  years.  If  upon  these  basic  facts  there  is  superimposed 
a  proper  and  reasonable  allowance  for  ov^heads  omitted  and 
other  intangibles,  computed  upon  the  inventory  made  by  re- 
spondent and  accepted  by  complainants,  it  becomes  readily  ap- 
parent under  the  facts  and  the  evidence  that  the  present  fair 
value  of  the  respondent's  property  would  not  fall  below  $80,000, 
and  in  all  probability  would  exceed  that  figure. 

The  testimony  upon  operating  revenues  is  limited  to  the  earn- 
ings for  the  first  six  months  of  1918,  and  to  an  estimate  for  the 
same  length  of  time  under  the  new  rates.  The  figures  produced 
by  respondent  show  that  the  gross  receipts  for  that  period  under 
the  old  rates  were  $6,669.08,  the  operating  costs  including  taxes 
$7,038.57,  leaving  a  deficit  of  $369,48.  Based  upon  the  con- 
sniiiption  of  June  which  was  regarded  as  a  typical  month,  the 
estimated  gross  receipts  for  six  months  under  the  new  rates  will 
be  $8,087.28,  the  operating  expenses  including  taxes  $7,708.14, 
and  the  net  income  $379.14.  From  the  summary  of  operating 
revenues  it  would  appear  that  under  the  old  rates  there  was  an 
annual  deficit  under  the  evidence  of  $738.96;  and  under  the 
proposed  rates  as  estimated  a  net  profit  per  year  of  $758.28. 
These  figures  do  not  include  anything  for  depreciation. 

The  operating  expenses  for  the  first  six  months  of  1918  ae 
submitted  by  respondent  are  given  in  the  following  tabulation: 

Cost  of  purchaBod  power $3,486.53 

Substation  charge  200.22 

Pole  rental 9.60 

Miscellaneous  55.32 

Superintendence  and  labor 412.00 

Tares 100.92 

Subtotal $4,264.57 

Salaries  of  oflScers  and  managers 2  J60.00 

Total    $7,024.5V 
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[8]  It  appears  that  the  first  salaries  were  paid  in  1915  when 
they  amounted  altogether  to  $1,200  a  year.  In  June,  1917,  the 
salaries  were  increased  and  made  $5,520  per  annum  as  indicated 
in  the  foregoing  table  but  have  never  been  paid  on  the  theory,  as 
the  evidence  shows,  that  the  respondent  considers  the  salary  as  a 
proper  return  on  investment.  The  salary  item  is  apparently 
charged  to  operating  expenses  to  avoid  the  feature  of  taxation. 
It  is  disclosed  by  the  testimony  that  the  (^cers,  none  of  whom 
13  residing  at  Pine  Grove^  devote  comparatively  little  time  and 
attention  to  the  business  of  the  plant;  the  manager  testified  that 
he  visits  the  place  ^^once  a  month  and  eometimes  oftener."  Un- 
der these  circumstances  it  would  appear  that  a  salary  of  $5,520 
a  year  for  the  occasional  services  rendered  is  exorbitant,  and  an 
allowance  of  $1,200  would  be  ample  compensation. 

After  a  reduction  in  salary  making  that  item  $1,200  a  year, 
the  evidence  indicates  that  under  conditions  existing  prior  to 
August  1,  1918,  the  rei^ndent's  operating  expenses  were  sub- 
stantially $9,700  per  annum.  On  that  day  the  purchase  price 
of  power  to  respondent  was  increased  practically  $3,700  per  year 
making  the  annual  total  operating  expenses  $13,400  under  the 
conditions  assumed.  The  evidence  does  not  disclose  directly  the 
total  increase  in  the  cost  of  purchased  power,  but  predicated  up- 
on the  cost  of  service  to  G'ensemer  &  Salen  which  is  based  mainly 
upon  the  purchase  price  of  current,  and  in  whose  service  about 
80  per  cent  of  the  power  bought  by  respondent  is  used,  it  is  a 
conservative  estimate  to  place  the  increased  cost  at  $3,700. 

The  gross  receipts  in  1917  were  $13,654.82,  in  1918  based 
upon  the  first  six  months  of  that  year  they  were  $13,338.16. 
Assuming  $13,400  as  the  probable  gross  revenue  under  the  old 
rates,  the  new  cost  basis  of  $13,400  would  leave  nothing  for  de- 
preciation and  return.  Owing  almost  to  an  entire  absence  of 
data  in  the  evidence  respecting  the  volume  of  consumption  used 
by  the  different  classes  of  patrons,  the  amount  of  gross  receipts 
earned  under  the  new  rates  could  not  be  definitely  determined. 

After  a  close  examination  of  the  facts  and  evidence  offered  and 

of  the  estimates  of  gross  returns  submitted  by  c(Hnplainants  and 

respondents,  which  were  respectively  $16,846  arid  $17,326,  after 

deducting  an  error  of  $1,200  in  the  computation  of  the  former, 

the  Commission  has  reached  the  conclusion  that  the  probable 
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amount  of  gross  receipts  under  the  proposed  tariff  will  be  $17,- 
600.  After  deducting  the  proposed  service  charge  which  is  not 
allowed  by  the  Commission  and  amounts  approximately  to  $1,100 
per  annum,  this  figure  will  be  reduced  to  $16,500.  This  amount 
of  revenue  when  apportioned  among  the  different  types  of  con- 
sumers will  show,  as  far  as  the  evidence  discloses  that  fact,  an 
increase  of  about  25  per  cent  upon  domestic  and  small  power 
users  and  41  per  cent  upon  the  large  power  patron.  The  rates 
for  municipal  lighting  are  not  affected. 

Under  an  operating  cost  amounting  to  $13,400  which  we  be- 
lieve to  be  substantially  correct  the  respondent  will  earn  a  net 
income  for  depreciation  and  return  of  $3,100.  It  has  been  as- 
certained that  under  a  conservative  estimate  the  fair  value  of 
respondent's  property  would  not  be  less  than  $30,000.  Assum- 
ing 7  per  cent  for  return  and  3  per  cent  for  depreciation  the  re- 
spondent should  be  entitled  under  the  opeiating  figures  suggested 
by  the  Commission  to  an  annual  gross  revenue  of  at  least  $16,- 
400.  This  figure  is  in  substantial  accord  with  the  amount  adopt- 
ed by  the  Commission  for  probable  gross  receipts  and  should  be 
allowed  as  a  proper  and  reasonable  minimum  for  operating  ex- 
penses under  the  facts  upon  valuation  appearing,  in  the  case. 

From  figures  submitted  it  appears  that  the  cost  of  power  pur- 
chased is  approximately  75  per  cent  of  the  cost  of  operation 
imder  the  adjustment  of  operating  expenses  made  by  the  Com- 
mifision.  These  figures  also  show  that  Gensemer  &  Salen  uses  ap- 
proximately 80  per  cent  of  the  energy  purchased  by  respoiwieirt, 
indicating  that  the  cost  of  high  power  current  amounts  to  60  per 
cent  of  the  total  cost  of  operation.  The  allocation  of  fixed  charges 
carried  on  the  books  of  the  respondent  will  make  the  cost  of  serv- 
ice to  Glensemer  &  Salen  about  62  per  cent  of  the  entire  cost  of 
operation.  When  this  perc«itage  of  total  cost  is  applied  to  the 
ratio  of  increase  in  high  power  service  under  the  new  rates,  it 
does  not  appear  that  the  complainant  firm  is  unduly  discrimi- 
nated against  as  a  class  in  the  service  rendered. 

Since  it  appears  as  disclosed  by  the  record  and  testimony  that 
respondent  was  operating  under  the  old  rates  at  a  loss,  and  that 
the  net  earnings  under  the  rates  now  established  do  not  show  an 
unreasonable  return  on  a  conservative  estimate  of  the  present  fair 
value  of  its  property  used  and  useful,  the  Commission  finds  that 
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the  complaints  with  respect  to  the  increase  in  rates  both  for  light 
and  power  and  the  violation  of  existing  rate  stipulations  under 
contract,  should  be  dismissed;  and  with  respect  to  the  other  issues 
involved  the  respcmdent  should  be  directed : 

(a)  To  cancel  its  serrice  charge  since  that  item  is  already 
included  substantially  in  the  minimum  charge  imposed. 

(b)  To  change  its  delinquent  rule  for  payment  of  bills  so  that 
a  definite  time  is  fixed  in  it  for  the  rendition  of  bills  by  respon- 
dent. 

(c)  To  eliminate  the  coal  and  war  <iUiuses  reapooliTe^  from 
its  tariff. 

An  order  will  be  made  to  this  effect 


PiarNSTIiVANIA  PUBLIC  SERVICE  COHMI68IOK. 

J.  W.  HECKERT  et  aL 

V, 

HEGINS  WATER  COMPAlTr. 
[Complaint  Docket  No.  2260.] 

Bate9  —  Burden  of  proof  —  Increase, 

1.  Under  the  Pennsylvania  statute  the  burden  of  proof  Is  upon 
a  utility  which  has  increased  its  rates,  where  complaint  as  to  auth 
rates  has  been  filed  prior  to  the  effective  date  of  th^  proposed  tariff. 

Yal'uaJUon  •—  Overheads  •—  Supervision. 

2.  In  a  valuation  proceeding,  an  allowance  should  be  made  for 
the  services  of  the  men  who  supervise  the  construction  of  the  plant, 
but  only  for  the  time  covering  the  period  of  construction. 

Valuation  —  Bond  dincount, 

3.  Bond  discount  should  not  be  included  in  a  fixed  capital  charge 
for  rate-making  purposes. 

Valuatiini  —  Overhea^Ls  —  Interest. 

4.  Interest  on  borrowed  money  and  interest  on  merchandise  from 
time  to  time,  is  not  an  item  of  fixed  capital  but  an  item  to  be  deducted 
from  gross  income. 

Valuation  •—  Overheads  —  Interest  during  oon^lrucCton. 

5.  In  valuing  tin  property  of  a  utility  for  rate  making,  intereat 
on  construction  will  not  be  allowed  with  respect  to  extensions  and 
additions  to  the  property  made  from  time  to  time,  after  it  was  in 
operation,  since  these  charges  are  to  be  deducted  from  gross  incooM. 
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^-nt  —  ilfnouiU  -«  "WaXer  company, 

9.  Tlie  Pennsylyania  Commission  made  an  allowance  of  7  per  cent 
^or  return  upon  the  Talue  of  the  property  of  a  water  company. 
—  Water  —  Awiount. 

7.  The  Pennsylvania  Commission  allowed  9300  lor  Um  annual  de- 
I>reciation  of  a  water  plant  valued  at  $48,000. 

tt'^M^^^^s  —  Kind  —  Meter  Bervice  charges. 

8.  A  readineas  to  serve  or  meter  charge  is  not  illegal,  but  is  a 
jnroper  charge  to  cover  the  cost  of  serving  the  individual  consumer. 

[December  16,  1919.] 

OToMPLAiNT  as  to  unreasonableness  of  water  rates ;  dismissed. 

^Slidby,  Commissioner:  The  Hegins  Water  Companv  was  in- 
<>^>x*j>orated  November  30,  1909,  for  the  purpose  of  supplying 
'^^^^Ir^r  to  the  inhabitants  of  Hegins  township,  Schuvlkill  county. 
Tli.^  oapital  stock  of  this  company  is  $10,000,  the  amount  now 
OTi-ts^fianding  in  the  hands  of  the  public  is  $3,050,  upon  which  no 
dx^v^dends  have  ever  been  paid. 

Oxi.  April  23,  1910,  a  bond  issue  of  $60,000  was  authorized  to 
^>^  s^<3ured  by  a  mortgage  on  all  its  property  to  the  Berks  County 
^  i^ixst:  Company,  trustee.     Of  this  issue  $40,000  par  value  of 
^Vie-s^    bonds,  have  been  certified  by  the  Trustee  and  are  held  as 
^olloxvs  :  $0,000  in  the  treasury  of  the  company,  $19,500  by  cred- 
itor^   B.m  collateral  for  loans  to  the  respondent  company  and  $11,- 
50O  by  the  public, 

^i^^     respondent  company  started  construction  of  its  water 

^^irx^    in  1910  and  was  sen-ing  water  to  some  of  its  consumers  in 

^  -*^-'t:i»r  part  of  the  same  year.    The  water  supply  is  secured 

^'^^    'fc^wo  springs,'  which  by  gravity  flow  into  a  storage  basin  of 

-.  ^^^C^  gallon  capacity.    These  springs  are  periodical  and  do  not 

*^^^^  an  adequate  supply  during  the  dry  season  and  it  then 

rp^^^^^^^^9s  pumping  from  what  is  known  as  Cold  Spring  No.  3. 

^^^"'^Bspondent  company  in  order  to  eliminate  the  pumping 

«         ^^"^:^  the  construction  of  a  million  gallon  storasre  basin  in  1915, 
but    -^^  ^  ,.  .         ,  "  , 

^        ^'^^^^  account  of  war  conditions  the  construction  was  stopped. 

"^    "^^^ly  1,  1918,  the  respondent  company  filed  new  tariffs,  rules 

I  ^ ..     -"^^^ilations,  superseding  all  previous  tariffs,  rules  and  regu- 

-  ^^^.  to  become  effective  August  1,  1918,  and  making  a  general 

-  ^^se  over  its  previous  rates.    The  new  rates  for  general  serv- 
p.^?       ^s  provided  in  Schedule  "A,''  are  as  follows:  Forty  cents 
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per  1,000  gallons  of  water  for  the  first  7,500  gallons ;  33  cents 
for  the  next  7,600  gallons ;  27  cents  per  thousand  for  all  above 
15^000  gallons.  Service  charge  per  meta*  quarterly — ^for  J  inch 
service  pipe  $2;  for  1  inch  service  $2,75;  for  Ij  inch  service 
$3.50;  for  2  inch  service  $5.    Collections  to  be  made  quarterly. 

At  the  same  time  some  new  rules  and  regulations  were  filed. 
The  old  rates  provided  for  a  fixed  minimum  charge  of  $10  per 
year  for  36,500  gallons,  and  an  excess  charge  of  30  cents  per 
thousand  gallons  for  all  water  used  over  and  above  36,500  gal- 
lr>ns.  Collections  were  made  semi-annually.  Under  the  old 
rates  there  was  no  service  charge  per  meter.  The  complainants 
in  their  complaint  filed  July  26,  1918,  allege  that  the  proposed 
new  rates  are  unfair,  unjust,  unreasonable,  discriminatory,  ex- 
cessive, exorbitant,  and  unwarranted,  and  are  not  necessary  to 
yield  a  revenue  above  and  beyond  the  cost  of  service  including 
maintenance,  operating  expenses  and  fixed  charges,  sinking-fund 
reserve,  and  a  fair  profit  to  the  owners  of  the  property,  and  that 
the  meter  service  charges  are  unfair,  unjust  and  ill^aL 

[1]  The  respondent  filed  an  answer  to  the  complaint  denying 
that  the  service  charges  per  meter  are  unjust,  unfair,  unreason- 
able, or  illegal  and  further  denied  that  the  proposed  new  rates 
are  unfair,  unjust,  unreasonable,  discriminatory,  excessive,  ex- 
orbitant, or  unwarranted,  but  are  necessary  to  yield  a  revenue 
suflScient  to  cover  the  cost  to  render  service  to  its  consumers  and 
provide  for  proper  maintenance  to  pay  its  interest  on  its  corpo- 
rate obligations,  to  pay  its  taxes,  to  create  a  depreciaticm  reserve 
and  to  net  a  fair  profit  to  its  owners.  The  complaint  having 
been  filed  prior  to  the  effective  date  of  the  proposed  tariff,  the 
burden  of  proof  is  on  the  respondent  company  to  show  that  the 
rates  complained  of  are  not  unjust  and  unreasonable  and  that  the 
service  charged  is  not  unfair,  unjust,  and  illegal. 

At  a  hearing  held  in  Harrisburg  on  September  4,  1918,  re- 
spondent company  submitted  an  engineer's  report  showing  the 
reproduction  cost  of  their  plant  based  upon  1915  prewar  prices 
with  the  exception  of  real  estate  which  was  priced  at  its  actual 
cost.  This  report  shows  that  the  present  value  of  the  plant  is 
$51,266.76,  less  $2,185.23  depreciation,  or  $49,131.58. 

At  the  same  time  the  respondent  company  offered  in  evidence 
an  expert  accountants  report  of  the  finances,  revenue  and  ex- 
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penses  of  the  company  for  the  years  1918,  1914,  1916,  1916, 
1917,  and  the  first  seven  months  of  1918.  This  report  shows 
that  the  respondent  company  has  been  operating  at  a  loss  the  past 
five  years,  the  average  loss  per  year  being  $1,937.23.  The  books 
and  accounts  of  the  respondent  company  were  also  audited  by 
the  bureau  of  accounts  and  statistics  of  the  Commission.  This 
audit  indicates  that  the  original  cost  of  constructing  the  respon- 
dent's property  as  of  December  31,  1917,  was  $41,438.86,  ac- 
cording to  the  following  detailed  plant  account : 

Total. 

1.  Organization    $249.S0 

2.  PipiM  system  15,160.06 

3.  Fire  hydrants    300.00 

4.  Lea4  and  oakum  1,566.06 

5.  Labor   ^ ^ 11,586.47 

6.  Hauling 1,169.65 

7.  Freight   , 1,500.8ft 

8.  Reservoir  2,104.06 

9.  Buildings    5.59.33 

10.  Meters 2,843.97 

11.  Real   estate    1,600.00 

12.  Office  fumittire  198.25 

13.  Engineering  services   795.59 

14.  Interest  558.41 

15.  Miscellaneous  equipment  645.61 

16.  General  expense 650.71 

$41,438.86 

The  respondent  company  claims  that  its  books  and  accounts 
show  the  original  cost  of  their  plant  to  be  $58,866.11.  The  dif- 
ference, $17,427.25,  is  made  up  of  the  following  items: 

[2]  First.  The  bill  of  J.  W.  Moyer  and  E.  E.  Shollenberger, 
amounting  to  $10,000. 

These  two  men  were  appointed  by  a  resolution  of  the  Board  of 
Directors  as  a  construction  committee  to  build  the  company's 
plant. 

This  bill  includes  pay  for  services  not  only  during  the  con- 
struction period  but  long  afterwards.  As  the  services  of  these 
men  were  absolutely  necessary  and  requisite  in  the  construction 
of  the  plant,  we  are  of  the  opinion  that  the  items  of  the  bill  proven 
down  to  December  81,  1910,  covering  the  period  of  construction 
should  be  allowed  and  included  in  the  original  cost  of  respon- 
dent's propertv'.  These  amounts  are  J.  W.  Moyer,  $3,083.82; 
and  E.  R.  Shollenberger,  $3,260.00;  total  $6,343.82. 

[3]  Second.    An  item  of  $1,378.05  which  includes  $37^05 
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discount  on  bonds  sold  and  $1,000  in  bonds  paid  to  a  bank  as  ad- 
ditional compensation  or  discount  for  loans  already  made  and 
to  be  made  to  respondent  company.  It  ^s  well  settled  that  bond 
discount  should  not  be  included  in  a  fixed  capital  charge  for  rate- 
making  purposes  and  this  item  is  therefore  not  allowed.  (See 
the  case  of  Ben  Avon  Borough  v.  Ohio  Valley  Water  Co.  P.TT.E. 
1917C,  390,  QS  Pa.  Super.  Ct  561,  P.U.R.1918A,  161,  and 
260  Pa.  289,  P.U.E.1918D,  49,  103  Atl.  750. 

[4]  Third.  An  item  of  $6,049.20,  being  interest  on  loans 
made  respondent  company  by  Messrs.  Moyer  and  Shollenberger 
at  various  times,  and  interest  on  merchandise  purchased  from 
Shollenberger  at  various  times.  This  is  clearly  not  an  item  of 
fixed  capital  but  an  item  to  be  deducted  from  gross  income,  and 
should  not  be  included  in  a  fixed  capital  charge  for  rate-making 
purposes. 

[6]  The  respondent  company  also  claims  7  per  cent  on  the 
total  valuation  of  the  property  as  shown  by  the  bureau  of  ac- 
counts and  statistics,  $41,438.86  less  $558.41  interest,  making  a 
net  valuation  of  $40,880.45  on  which  the  respondent  company 
claims  interest  for  the  nine  months'  construction  period.  The 
testimony  shows  that  the  respondent  company  had  invested  at 
the  completion  of  the  plant  in  December,  1910,  the  siun  of  $32,- 
501.55.  The  difference  between  that  amount  and  the  total  as  of 
December  31,  1917,  represents  extensions  and  additions  to  their 
property  from  time  to  time,  interest  on  which  is  usually  deducted 
from  gross  income.  We  are  of  the  opinion,  taking  all  conditions 
into  consideration  in  this  case,  that  interest  on  the  amount  of 
$32,501.55  at  the  rate  of  6  per  cent  per  annum  over  an  average 
of  one-half  of  the  construction  period  amounting  to  $731.29 
would  be  fair  and  should  be  allowed.  As  $558.41  has  already 
been  allowed,  there  should  be  added  to  capital  account  the  sum 
of  $172.88. 

[6]  The  Commission  has  before  it  the  original  cost  and  the 
reproduction  cost  new,  less  the  depreciation  of  respondent's  plant, 
such  reproduction  cost  being  based  on  1915  prewar  prices  wi^ 
the  exception  of  real  estate  which  was  taken  at  actual  cost.  Tak- 
ing these  factors  into  consideration,  as  well  as  all  other  elements 
that  should  be  considered  therewith,  and  having  due  regard  for 
all  conditions  under  which  respondent  renders  its  sei-vice,  in- 
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duding  the  fact  that  it  is  an  active  going  concern,  the  Commis- 
sion is  of  the  opinion  that  the  fair  valne  of  all  respondent's  used 
and  useful  property  as  a  basis  upon  which  to  compute  its  return 
is  $48j000.  The  Commission  is  also  of  the  opinion  that  upon 
this  rate  basis  respondent  is  entitled  to  receive  7  per  cent  return. 

[7]  The  respondent's  accountant  and  engineer  agree  that  the 
company  should  be  allowed  $1,240.14  annually  for  operating 
expenses  including  taxes  but  not  including  depreciation.  The 
complainants  did  not  attempt  to  question  any  of  the  items  of 
the  operating  expenses  and  we  are  of  the  opinion  that  they  are 
reasonable  and  should  be  allowed  operating  expenses  including 
taxes.  In  addition  to  this  amount  there  will  be  allowed  $300 
for  annual  depreciation. 

[8]  The  complainants  allege  that  the  meter  service  charges 
are  unfair,  unjust,  and  illegal.  This  question  has  been  before 
the  Commission  in  the  case  of  Light  Committee  v.  Penn  Central 
Light  &  P.  Co.  (7  Pa.  P.  S.  C.  97,  P.U.R1919A,  594),  in  which 
the  Commission  allowed  a  ready-to-serve  charge  of  75  cents  per 
meter  per  month.  The  Public  Service  Company  Law  does  not 
prohibit  its  use  either  directly  or  indirectly.  In  the  present  case 
we  are  of  the  opinion  that  the  ready-to-serve  charge  is  a  proper 
charge  in  the  proposed  rate  schedule  inasmuch  as  the  revenue 
derived  from  this  source,  taken  in  connection  with  the  revenue 
derived  from  the  other  rates  in  the  schedule,  will  probably  at 
the  present  time  not  yield  more  than  would  be  justified  on  the 
fair  value  of  the  property. 

The  estimated  revenues  of  respondent  were  shown  to  be  as 
f oUowB : 

Service  charge — 2€&  oonsnmers  at  $8  f  2,120.00 

Ayerage  for  consumer,  60  gallons  per  day,  18,250  gallons  yearly 
at40<  (265at$7.30)   1,034.60 

Total  reyenne $4,054.60 

The  amount  that  the  respondent  company  should  receive  is  as 
follows: 

Operating  expense $1,240.14 

$48,000  at  7%   3,360.00 

Annual  depreciation  300.0f 

Total  $4,900.14 

It  is  evident  that  the  new  rates  will  not  at  the  present  time 
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yield  more  than  a  fair  return  up(m  the  fair  value  of  the  property. 
Under  the  disclosed  circumstances  it  is  natural  to  expect  an  in- 
crease in  the  number  of  consumers  which,  with  economical  man- 
a^ment,  should  produce  a  larger  net  revenue  than  respondent 
now  receives.  We  find,  therefore,  that  the  new  rates  are  not 
unjust  and  unreasonable,  and  that  the  service  charge  is  not  un- 
just and  unreasonable  or  illegal,  and  conclude  tiiat  the  complaint 
in  this  case  should  be  dismissed,  and  an  order  will  be  entered 
aocordingly. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSIOir. 

CITY  OP  ERIE  et  iL 

V, 

PENNSYLVANIA  GAS  COMPANY. 
[Complaint  Docket  No.  3087.] 

9i»m^iniinatian  —  Bates  ^  Natural  gas  —  Slidhkg  sasMe. 

1.  A  natural  gas  company  cannot  put  into  effect  a  rate  wbidi 
increases  with  each  5,000  cubic  feet  of  gas  eontumed  monthlj,  tiie 
increase  applying  to  all  of  its  patrons,  irrespective  of  the  nature  of 
the  use,  the  quantity  used,  the  time  when  used,  or  the  piurposes  for 
which  used,  the  additional  rates  being  imposed  in  the  nature  of  a 
penalty  for  the  purpose  of  preventing  waste  and  conserving  supply. 

Discriminallon  —  Rates  —  Natural  gas  —  Vse. 

2.  After  natural  gas  has  been  delivered  to  a  patron,  the  use  to 
which  he  may  apply  the  same  cannot  be  made  the  basis  of  ditcriai^ 
ination,  so  as  to  permit  the  company  to  differentiate  in  the  prte 
therefor. 

Di&orimifuition  —  Bates  —  Natural  gas  —  Sliding  scale. 

8.  A  natural  gas  company  cannot  in  effect  impoee  a  penalty  upon 
its  large  consumers,  on  the  theory  that  by  so  doing,  it  wiU  prevent 
waste  and  conserve  supply,  where  it  appears  that  the  penalty  is  to 
be  imposed  whether  the  use  of  the  gas  is  economical  or  wasteful,  and 
irrespectful  of  the  purpose  for  which  it  is  used. 


Wm^ral  gas  —  Conservation  —  Value, 

Discussion  of  value  of  natiu*al  gas  and  neoessity  for  preventing 
waste,  p.  401. 
Bereiee  —  Natural  gas  —  Needs  of  average  family. 

Discussion  of  amount  of  natural  gas  ordinarily  ooBramed  by  average 
family,  p.  402. 

[January  6,  1920.] 
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Complaint  as  to  proposed  schedule  of  natural  gas  rates  where- 
by rates  increased  with  each  snccessive  5,000  cubic  feet  of  in- 
creased ocmsumption;  ccmiplaint  sustained,  and  rate  sdiedule 
canceled. 

Riffingy  Commissioner:  Bespondent,  the  PennsylTania  Oae 

Company,  organized  under  the  Natural  Ghts  Act  <rf  1885,  oper- 
ates in  northwestern  Pennsylvania,  serving  the  cities  of  Erie  and 
^OTry^  as  well  as  several  boroughs  and-  other  communities  in 
^^nnsylvania  and  the  city  of  Jamestown  and  adjacent  commu- 
nities in  the  state  of  New  York.    About  twenty-five  per  cent  of 
^  total  supply  is  sent  into  New  York  state. 
..  ^  April  1,  1917,  respondent  filed  its  schedule,  No.  4,  eflfec- 
^  ifay  1,  1917,  wherein  it  fixed  a  rate  of  35  cents  net  per 
y^OOf^  cubic  feet  of  gas  consumed.     This  rate  was  an  increase 
(y^i^x*    its  former  schedule. 

^Tix^  cities  of  Corry  and  Erie  et  al.  filed  complaint  No.  1487 

^^  ^ixis  increased  schedule,  alleging  that  the  same  was  illegal,  ex- 

^'^si-^i^e,  unreasonable,  etc.,  which  allegations  were  by  respondent 

^^i^^fcd.    Hearings  were  held  and  an  engineering  conference  was 

^^^^fed  upon  to  ascertain  the  reproduction  cost  new  of  respond- 

^      property.    The  conference  has  not  yet  made  its  report. 
.^^^*^:a  July  18,  id  19,  respondent,  upon  invitation  by  the  Com- 
"^^^^ion,  filed  a  memorandum  brief  on  conservation  of  its  gas 
sup^^^r^^y^  ^lierein  it>  inter  alia,  made  the  following  statements: 

^^^The  supply  of  natural  gas  of  the  respondent  company  is  lim- 
^  *  ^^        and  ia  diminishing.    The  officers  of  the  company  are  thor- 
<^^^Vvly  familiar  with  its  territory  and  are  practical  and  expe- 
^     -^^oed  operators  and  gas  men,  and  their  statements  in  regard 
^Tie  company's  ability  to  extend  its  field  of  supply  or  to 
^    ^^:^hase  or  acquire  gas  in  any  appreriable  amount  over  other 
^^^^ucers  ought  to  be  questioned.    The  question  of  the  enlarge- 
^^^t  of  its  gas  territory  and  gas  supply,  therefore,  can  be  elim- 
^^^ted  at  the  outset  from  practical  or  serious  consideration ;  and 
^^  only  question  remaining  is  that  of  the  conservation  and  sav- 
ing of  its  supply.    It  follows  as  a  matter  of  course  that  the  pres- 
ent consumption  must  be  reduced,  if  the  life  of  that  use  is  to  be 

f^^  \  prolonged.     We  believe  that  this  can  be  accomplished  only 
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throng  the  eUmination  of  ail  waste  of  gas  and  in  the  limitation 
of  its  uses. 

"There  can  be  no  diaputing  the  proposition  that  the  waste  of 
natural  gas  in  its  ordinary  use  equals  the  amount  essential  to 
the  use  or  100  per  cent  Otherwise  stated^  double  the  amount 
of  gas  goes  through  the  consumer's  meter  than  is  necessary  to 
perform  the  work  desired^  all  surplus  being  wasted  to  the  benefit 
of  no  one. 

"It  has  been  stated  on  good  authority  even  in  the  use  of  natu- 
ral gas  for  cooking  purposes  83  per  c^it  of  the  gas  that  goes 
through  the  consumer's  meter  is  wasted. 

"We  have  no  hesitancy  in  saying  that  60  per  cent  of  the  gas 
that  goes  through  the  consumer's  meter  could  be  saved,  and  still 
the  consumer  would  have  all  the  gas  necessary  to  accomplish  the 
desired  ends.  It  is  nothing  short  of  criminal  on  the  part  of  the 
consumer,  even  though  he  pays  for  the  gas,  to  allow  it  to  be 
wasted,  and  it  is  such  a  crime  as  should  be  penalized. 

"Natural  gas  is  now  being  used  extensively  in  places  and  for 
purposes  that  should  not  be  permitted. 

"We  feel,  therefore,  that  we  are  justified  in  claiming  that 
5,00§  feet  of  natural  gas  economically  used  will  supply  the  needs 
of  any. family  for  cooking  and  heating  hot  water  tank  under 
normal  conditions,  and  that  all  gas  used  in  excess  of  that  amount 
by  any  family  is  either  used  for  heating  purposes  or  wasted, 

"A  large  quantity  of  gas  is  being  consumed  for  purposes  other 
than  domestic  purposes  and  in  many  instances  a  large  price 
would  be  paid  by  the  consumer  before  the  use  would  be  discon- 
tinued, because  of  the  value  of  the  fuel  to  the  consumer.  .  .  . 
If  these  consumers  were  obliged  to  pay  a  price  for  tiieir  gas,  slid- 
ing upwardly  as  the  amount  of  gas  increases,  they  would  elimi- 
nate waste  which  would  accomplish  the  object  soi^t. 

^^0  man  can  say  definitely,  or  give  an  opinion  that  arises 
above  the  dignity  of  a  guess  as  to  how  long  the  Pennsylvania  Gas 
Company  may  continue  to  furnish  gas  to  its  consumers.  The 
supply  is  diminishing,  and,  at  the  present  time,  the  demand  of 
the  Pennsylvania  Gas  Company's  consumers  is  greater  than  the 
supply  during  the  prolonged  periods  of  severe  winter  weather. 

"The  greater  amount  of  gas  used  for  commercial  heating  is 
used  by  the  consumers  of  gas  in  amounts  between  5,060  and 
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10^000  cubic  feet  a  month.  It  iS;  therefore,  important  that  the 
principle  of  penalizing  be  vigorously  applied  to  the  second  5,000 
feet  of  gas  consumed  each  month.'' 

Bespcoident  company  assuming  that  5,000  cubic  feet  of  gas 
per  month  would  meet  the  needs  of  the  average  domestic  con- 
sumer made  the  following  suggestions  to  the  Commission : 

"Therefore,  in  accordance  with  the  request  of  the  Public  Serv- 
ice Commission  of  the  Commonwealth  of  Pennsylvania,  the 
Pennsylvania  Gas  Company  respectfully  suggests  for  its  con- 
sideration the  following  measures  for  conservation  of  the  supply 
of  natural  gas : 

(A)  Elimination  of  the  use  of  gas  for  street  lighting. 

(B)  Imposition  of  the  penalty  of  10  cents  per  M.  feet  for  the 
second  5,000  feet  of  gas  used  by  the  consumer. 

(C)  Imposition  of  the  penalty  of  16  cents  per  M.  feet  for  the 
third  5,000  feet  of  gas  used  thereafter  by  the  consumer. 

(D)  Imposition  of  the  penalty  of  20  cents  per  M.  feet  for  all 
gas  in  excess  of  15,000  feet'' 

The  foregoing  increases  were  to  be  applied  to  the  existing 
schedule  of  35  cents  net  per  M.  cubic  feet  of  gas.  A  further 
hearing  was  held  at  which  complainants  and  respondent  respec- 
tively offered  testimony  against  and  in  support  of  the  suggestions, 
made  by  respondent.  In  due  course  briefs  were  fQed  and  oral 
argument  was  had.  Before  the  Commission  reached  a  conclusion, 
respondent  on  October  20,  1919,  filed  its  schedule  No.  5,  effec- 
tive !tTovember  20,  1919,  wherein  it  set  forth,  inter  alia,  as  fol- 
lows: 

^*Changes:  This  tariff  works  a  change  in  the  method  of  con- 
ducting the  sale  of  natural  gas  with  the  object  in  view  of  comr 
peUing  the  economical  use  and  conservation  thereof. 

Classes:  Meter  service  applying  to  all  service. 

Rate;  For  the  first  5,000  cubic  feet  of  gas  supplied  during 
any  monthly  billing  period,  37  cents  per  M.  cubic  feet.  For  the 
second  5,000  cubic  feet  of  gas  supplied  during  any  monthly  bill- 
ing period,  47  cents  per  M.  cubic  feet  (A)  For  the  third  5,000 
cubic  feet  of  gas  supplied  during  any  monthly  billing  period, 
52  cents  per  M.  cubic  feet  (A)  For  all  gas  consumed  during 
any  monthly  billing  period  in  excess  of  15,000  cubic  feet,  57 
cents  per  M.  cubic  feet.     (A)." 
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Prompt  payment  discowni :  A  discount  of  2  cents  per  M.  cubic 
feet  is  allowed  on  all  bills  when  paid  at  the  company's  office  by 
mail  or  otherwise,  before  the  close  of  business  on  the  tenth  day 
of  the  month  following  the  reading  of  the  meter. 

To  Ais  schedule,  complaint  No.  3087,  was  filed  by  the  cities 
of  Erie  and  Corry.  A  hearing  was  held,  at  which  evidence  was 
offered  by  respondent  in  support  of  its  proposed  sliding  increased 
rates,  briefs  were  filed  and  oral  argument  was  had.  By  agree- 
ment, the  effective  date  of  the  .proposed  increased  schedule  was 
continued  until  January  20,  1920.  The  evidence  offered  in 
complaint  No.  1487  in  support  of  and  against  the  su^estions 
made  by  respondent,  so  far  as  it  is  relevant,  will  be  carried 
in  to  complaint  No.  3087;  thus  restricting  the  subject  now  under 
consideration  solely  to  the  question  whether  or  not  respondent 
has  authority  to  put  into  effect  its  proposed  schedule  No.  5  in  the 
manner  and  for  the  purpose  stated.  The  question  of  the  reason- 
ableness of  respondent's  rates,  in  so  far  as  it  relates  to  the  extent 
of  revenue  that  may  be  thereby  produced,  will  not  be  herein  con- 
sidered. 

Respondent  seeks  to  justify  its  proposed  sliding  increased  rate 
under  Paragraph  (b)  §  1,  Article  III,  of  the  Public  Service 
'Company  Law,  which  reads  as  follows: 

"It  shall  be  lawful  for  every  public  service  company  to  em- 
ploy in  the  conduct  and  management  of  its  business,  suitable  and 
reasonable  classifications  of  its  service,  patrons,  and  rates;  and 
such  classification  may,  in  any  proper  ease,  take  into  account  the 
nature  of,  the  use,  the  quantity  used,  the  time  when  used,  the 
purpose  for  which  used,  the  kind,  bulk,  value,  and  facility  of 
handling  of  commodities,  and  any  other  reasonable  considera- 
tion." 

[1]  Can  a  natural  gas  company,  under  said  paragraph  (b), 
put  into  effect  a  rate  which  increases  with  each  5,000  cubic  feet 
of  gas  consumed  monthly,  applying  it  to  all  of  its  patrons,  irre- 
spective of  the  nature  of  the  use,  the  quantity  used,  the  time 
when  used,  or  the  purposes  for  which  used,  the  sliding  increased 
rates  being  imposed  in  the  nature  of  a  penalty  for  the  purpoM 
of  preventing  waste  and  conserving  its  supply  ? 

A  few  observations  as  to  the  service  rendered  by  reBpondent 
will  the  better  enable  us  to  answer  this  inquiry. 
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Respondent  is  a  public  utility  supplying  natural  gas,  and 
practically  has  a  monopoly  in  the  territory  served.  The  demands 
made  on  it  for  service  take  all  of  its  supply,  which  is  procured 
partly  from  its  own  wells  and  partly  by  purchase.  The  total 
supply  of  respondent  in  the  past  has  been  approximately  as  fol- 
lows: 

1914  6,000,000,000  cubic  feet 

1915  5,000,000,000  cubic  feet 

1916  5,600,000,000  cubic  feet 

1917  6,600,000,000  cubic  feet 

191S 6,000,000,000  cubic  feet 

About  89  per  cent  of  respondent's  supply,  according  to  the  tes- 
timony, is  used  for  domestic  and  commercial  purposes,  and  11 
per  cent  for  industrial  purposes. 

Jfatural  gas  is  a  valuable,  convenient  fuel,  and  particularly 
well  adapted  for  cooking  pui*poses.  On  account  of  its  fugacious 
nature,  it  requires  in  its  extraction  from  the  earth  and  in  trans- 
portation and  delivery  t6  consumers,  plant  appliances  and  facil- 
ities adapted  to  meet  an  efficient  and  economical  distribution  in 
order  that  there  may  be  no  loss  of  the  supply,  as  well  as  to  elim- 
inate the  danger  element  incident  to  its  inflammable  character. 
The  plant  of  respondent  appears  to  be  efficient  and  of  sufficient 
capacity  to  meet  all  ordinary  demands. 

The  value  of  natural  gas  has  not  been,  and  is  not  now,  fully 
appreciated.  The  waste  which  has  marked  its  production,  dis- 
tribution, and  use  in  the  past,  has  been  most  profligate.  That 
the  supply  is  materially  failing  may  be  conceded,  also  the  fact 
that  the  cost  of  drilling  for  the  same  has  been  very  materially 
increased.  The  remaining  supply  should  be  carefully  conserved, 
and  respondent  is  to  be  commended  in  any  reasonable  efforts  it 
has  made  or  may  make  for  that  purpose. 

Respondent's  supply  is  used  for  cooking,  heating  water,  offices, 
stores,  houses,  dwellings,  apartments,  etc. ;  and  a  limited  amount 
is  used  for  industrial  purposes.  Much  gas  is  unquestionably 
wasted.  Evidence  has  been  submitted  to  the  Commission  that, 
in  the  use  of  natural  gas  for  cooking  purposes,  83  per  cent  of  the 
amount  consumed  is  wasted.  When  used  for  heating  purposes, 
the  wastage  appears  to  be  somewhat  less.  Improper  methods  and 
appliances  used  in  its  consumption  are  responsible  for  this  large 
waste.     A  very  large  majority  of  respondent's  patrons  use  gas 
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for  cooking  and  heating  purposes,  using  more  than  5,000  cubic 
feet  of  gas  per  month. 

The  req)ondent  has  introduced  testimony  to  show  that  in  the* 
city  of  Erie  it  used  gas  as  follows : 

In  Noveinber,  1918  73  per  cent  used  orer  6,600  cubic  f««t 

In  December,  1918  93  per  cent  used  over  5,000  cubic  feet 

in  January,     1919 84  per  cent  used  over  6,000  cubic  feet 

In  February,   1919  76  per  cent  used  over  6,000  cubic  feet 

In  March,        1919  ...: 75  per  cent  used  over  6,000  ciibic  feet 

It  further  appears  that  the  consumption  of  the  average  domes- 
tic consumer  is  about  120,000  cubic  feet  per  year,  <»  10,000 
cubic  feet  per  month. 

Many  patrons  who  consume  less  than  5,000  cubic  feet  of  gas 
per  month  use  the  same  for  heating  small  offices,  rooms,  etc,  as 
well  as  for  other  than  cooking  purposes. 

The  more  severe  the  winter  the  gi'cater  will  be  the  number  of 
patrons  whose  use  will  exceed  5,000  cubic  feet  per  month.  Hence 
the  application  of  respondent's  increased  schedule  will  affect  a 
very  large  majority  of  its  patrons,  unless  they  deny  themselves 
the  quantity  of  gas  required  to  meet  their  needs  in  cold  weather. 

We  are  not  convinced  that  an  average  of  5,000  cubic  feet  per 
month  will  meet  the  needs  of  the  average  domestic  consumer  for 
heating  and  cooking  purposes,  in  the  territory  served  by  respond- 
ent, as  claimed  by  it.  The  examples  furnished  in  our  opinion 
are  not  representative  of  the  amount  of  gas  used  monthly  by  the 
average  domestic  consumer  for  the  pur|K)ses  indicated. 

The  Public  Service  Commission  of  the  state  of  Ohio,  on  May 
21,  1918,  issued  a  general  order  relating  to  natural  gas,  wherein 
it  held  that,  in  case  of  a  shortage  of  gas,  domestic  consumers 
might  be  limited  to  the  use  of  35,000  cubic  feet  per  month  in  one 
building  or  for  one  family.  (Ee  Natural  Gas  Service  Rules, 
P.U.R.1918F,  537.)  And  the  New  York  Commission,  in  a 
recent  case,  after  hearing  expert  testimony,  held  that  the  average 
monthly  consumption  of  a  domestic  patron  for  cooking  and  heat- 
ing purposes  was  21,700  cubic  feet.  (Batavia  v.  Alden-Batavia 
Natural  Gas  Co.  P.U.R1918E,  929.) 

Respondent  states  that  its  supply  is  taxed  to  the  utmost  in 
severe  winter  weather;  and  that  during  the  severe  winter  of 
1917-1918  its  supply  was  wholly  inadequate  to  meet  its  peakload 
demands.    By  "peakload"  is  meant  the  maximum  consumption 
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or  demand  made  by  respondent's  patrons  upon  it  for  service,  the 
extent  thereof  depending  upon  the  severity  of  the  winter  and  the 
contemporaneous  use  of  the  gas  for  cooking  and  heating. 

The  proposed  schedule  which  respondent  seeks  to  put  into 
effect,  with  the  object  in  view  of  compelling  the  econ(Mnical  use 
and  conservation  of  its  supply,  is  to  be  applied  on  the  theory  or 
assumption  that  its  supply  is  not  only  wasted,  but  that  it  also  is 
being  consumed  for  a  purpose  which  should  be  restricted  if  not 
prohibited. 

We  quote  respondent's  own  language  made  in  its  suggestion, 
as  follows: 

"We  feel,  therefore,  that  we  are  justified  in  claiming  that 
5,000  feet  of  natural  gas  economically  used  will  supply  the  needs 
of  any  family  for  cooking  and  hot  water  tank  purposes  under 
normal  conditions ;  and  that  all  gas  used  in  excess  of  that  amount 
by  any  family  is  either  used  for  heating  purposes  or  wasted.'* 

It  will  thus  appear  that  respondent  is  proceeding  on  the  theory 
that  it  has  full  authority  not  only  to  prevent  waste,  but  also  to 
some  extent  at  least  determine  to  what  use  its  supply  may  be 
applied  and  then  proceeds  arbitrarily  to  apply  its  sliding  in- 
creased rates  to  its  large  consumers,  and  in  this  manner  penaliz- 
ing them  regardless  of  whether  the  gas  is  economically  consumed 
or  is  wasted.  It  is  obvious  that  there  is  much  waste  of  respond- 
ent's supply  by  its  patrons,  but  the  greater  waste,  according  to 
the  evidence  submitted,  is  committed  by  those  who  use  natural 
gas  for  cooking  purposes,  it  being  alleged  that  over  80  per  cent 
of  the  amount  consumed  for  that  purpose  is  wasted.  Notwith- 
standing this  fact,  respondent  by  its  proposed  schedule  seeks  to 
continue  and  increase  the  use  of  its  supply  for  the  very  purpose 
in  which  the  greater  wastage  is  committed. 

Whether  or  not  respondent  has  the  right  to  classify  its  patrons 
according  to  the  use  made  by  them,  we  need  not  herein  deter- 
mine. Respondent  seems  to  be  proceeding  on  the  theory  that  it 
has  such  right  and  without  making  any  proper  classification  or 
formulating  any  reasonable  rules  in  relation  either  to  the  wast- 
age of  its  supply  or  the  use  to  which  it  may  be  applied,  arbitra- 
rily proceeds  to  impose  the  penalty  upon  its  larger  consimiers.  It 
is  highly  probable  that  an  increase  of  rates  will  decrease  the  con- 
sumption, but  if  respondent  has  authority  to  reduce  its  consump- 
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tion  by  an  increase  of  its  rates  (which  we  do  not  concede)  surely 
it  should  do  so  in  a  uniform  and  reasonable  manner,  and  not  by 
penalizing  only  its  larger  consumers. 

[2]  Respondent's  schedule  seeks  to  compel  its  larger  consum- 
ers to  pay  a  higher  rate  for  their  increased  consumption  on  the 
theory  that  they  are  using  gas  for  heating  purposes,  which  use 
should  be  discouraged.  After  gas  has  been  delivered  to  a  patron, 
the  use  to  which  he  may  apply  the  same  cannot  be  made  a  basis 
of  discrimination  so  as  to  permit  the  company  to  differentiate 
in  the  price  therefor.  Our  supreme  court,  in  Bailey  v.  Fayette 
Gas  Fuel  Ca  193  Pa.  175,  held  that  a  difference  in  price,  based 
on  its  use,  was  a  wholly  inadmissible  basis  of  discrimination. 

It  is  a  universal  practice  of  utilities  to  classify  patrons  upon 
a  basis  of  quantity  used,  and  provide  a  decreasing  rate  as  the 
consumption  increases.  The  very  good  reason  which  permits  this 
to  be  done  is  the  decrease  in  cost  in  rendering  a  given  amount 
of  service  to  the  few,  as  compared  to  the  many.  A  sliding  rate 
upward  should  be  supported  by  an  equally  good  reason.  The 
imposing  of  a  penalty  implies  an  infraction  or  violation  of  some 
rule,  reg\ilatioii,  or  law.  Respondent  may  formulate  reasonable 
and  uniform  rules  relative  to  the  economical  use  of  its  supply. 
In  the  present  instance,  however,  it  seeks  to  impose  a  penalty, 
not  for  the  violation  of  any  law,  ri^le,  or  regulation,  but  arbi- 
trarily imposes  such  penalty  upon  its  larger  consumers  without 
having  prescribed  any  reasonable  rules  and  regulations  to  be  ob- 
served in  relation  to  the  matters  it  seeks  to  correct. 

[3]  Respondent's  schedule,  in  its  fiual  analysis,  seeks  to  im- 
pose a  penalty  upon  its  large  consumers,  contending  that,  by  so 
doing,  it  will  prevent  waste  and  consei*ve  its  supply.  It  appears, 
however,  that  the  penalty  is  to  be  imposed  whether  the  use  of  the 
gas  made  by  the  consumer  so  penalized  is  economical  or  wasteful, 
and  irrespective  of  the  purpose  for  which  used.  The  consumer 
confronted  with  such  a  situation,  if  the  company  were  able  to 
enforce  the  same,  would  be  compelled  to  do  one  of  two  things, 
either  use  less  gas  or  pay  the  penalty.  Whether  or  not  he  pays 
the  penalty  wiH  largely  depend  upon  his  needs  for  the  gas  or 
his  ability  to  pay,  or  perhaps  both. 

The  section  of  the  Public  Service  Company  Law,  which  re- 
spondent relies  upon  to  sustain  its  proposed  schedule,  is  neces-  • 
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saiilj  limited  and  restricted  by  §  8  of  Article  III,  wherein  it  is 
provided  that  respondent  cannot  charge  any  of  its  patrons  for 
any  service  it  may  render  a  greater  or  less  compensation  than  It 
shall  charge  for  a  like  and  contemporaneous  service  imder  sub- 
stantially similar  circumstances  and  conditions.  Other  provi- 
sions provide  that  its  rates  for  service  cannot  be  unjustly  dis- 
criminatory.   They  must  be  just  and  reasonable. 

The  reasons  which  respondent  has  advanced  in  support  of  its 
proposed  schedule  have  not  convinced  us  that  it  has  the  right  to 
inmpose  the  higher  rates  on  the  larger  consumers. 

The  conclusion  of  the  Commission  is  that  the  proposed  sliding 
inci-eased  schedule  of  respondent,  as  set  forth  in  its  schedule  !N"o. 
5,  is  an  unjust  discrimination  and,  therefore,  illegal. 

The  complaint,  as  made  in  this  case,  in  so  far  as  it  alleges  that 
respoxident's  proposed  sliding  increased  rate  is  illegal,  is  sus- 
tainecl  and  an  order  will  issue  accordingly. 

-A.&  heretofore  stated,  however,  the  Commission  makes  no  find- 
ing Ixcrein  as  to  the  reasonableness  of  any  rates  in  so  far  as  the 
exteixt  of  respondent's  revenue  is  concerned,  its  determination 
^^  tl:i.^t  respect  being  reserved  and  will  be  disposed  of  in  com- 
plaiixt  1487,  in  which  case  a  further  hearing  will  be  had  upon 
the    filing  of  the  report  of  the  engineering  conference. 

It;    will  be  conceded,  we  think,  that  if  respondent's  supply  is 

wasted  to  anything  like  the  extent  claimed,  that  such  wastage 

not  oxily  results  in  large  increased  operating  costs,  and  therefore, 

adds   to  the  rates  generally,  but  such  wastage  is  further  reflected 

^  lo^^  pressure,  or  an  absolute  failure  of  supply  during  severe 

^^^  ^vvTeathei\    In  order  to  avoid  this  respondent  could,  we  think, 

Mvaxx-tageously  institute  and  carry  on  a  campaign  of  ediication 

*^c>ii^  its  patrons  as  to  the  best  methods  to  be  employed  in  order 

^at  fe>spondent's  supply  may  be  conservatively  and  economically 

^^^Vt^ed. 

"^^^    utility  is  required  to  operate  under  such  conditions.    We 

^  ^<^ti  hesitate  to  say  that  a  public  utility  has  full  power  and 

^  *^o:r*ity  in  rendering  public  service,  to  require  that  all  patrons 

^^I>>.^  with  reasonable  rules  and  regulations  for  the  proper  and 

.    ^^^^mic  use  of  its  supply.    A  utility  not  only  has  such  author- 

Y     "^xit  we  think  it  is  its  duty  to  make  and  enforce  reasonable 

PU^tS      and  regulations  in  order  that  its  public  service  may  be 
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rendered  efficiently,  economically,  and  at  reasonable  rates.  A 
conservative  utilization  of  respondent's  supply  by  its  patrons 
will  not  only  result  in  their  monthly  bills  being  reduc^,  but 
will  also  lessen  the  demand  made  on  respondent's  supply,  there- 
by resulting  in  improved  service.  The  losses  in  production, 
transmission,  and  distribution,  as  well  as  in  the  consumption 
of  respondent's  supply,  when  fully  made  known  to  the  Com- 
mission, will  the  better  enable  it  to  reach  a  proper  conclusion  in 
the  premises,  and  an  order  will  issue  requiring  respondent — 

(a)  To  provide  that  a  proper  inspection  be  made  by  competont 
agents  of  the  manner  and  to  the  extent  which  its  supply  is  con- 
sumed by  its  patrons,  as  well  as  the  extent  of  the  several  uses 
thei-eof,  and  a  proper  report  thereof  be  made  to  the  Commission 
within  60  days  from  the  date  of  service  of  the  order  issued  in  this 
case. 

(b)  That  respondent  formulate  and  file  with  the  CmnmissioB 
for  its  consideration  and  approval,  within  sixty  days  from  the 
date  of  service  of  the  order  issued  in  this  case,  such  reasonable 
rules  and  regulations  as  should  govern  all  its  patrons  in  the  con- 
sumption of  its  supply^  to  the  end  that  it  be  consumed  economi- 
cally. 


PENNSYLVANIA  SUPRE^MG  COURT. 

A.  H.  SCHAPER 

V. 

CliEVELAND  &  ERIE  RAILWAY  OOMPANT. 

(108  AU.  407.) 

Constitutional  law  —  Impairment  of  contract  —  Bnt^eti  —  Moht-of* 
way  agreement. 

A  right-of-way  agreement  by  which  a  railway  company  bound  itself 
in  consideration  for  the  grant  to  furnish  round-trip  tidcets  and  becks 
at  specified  rates,  although  valid  when  made,  is  subject  to  the  power 
of  the  state  to  change  the  rates  in  the  future  in  the  exercise  of  its 
governmental  authority. 

[May  21,  1919.] 

Appeal  from  Court  of  Common  Pleas,  Erie  County,  from  a 

dismissal  of  a  bill  in  equity  by  A.  H.  Schaper  on  behalf  of  him- 
P.U.R.1920B. 
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self  and  Mary  Schaper  against  the  Cleveland  &  Erie  Railway 
Company  to  enforce  a  right^f-way  rate  contract ;  dismissed. 

Argued  before  Brown,  Ch.  J.,  and  Frazer,  Walling,  Simpson, 
and  Kephart,  JJ« 

Appearances:  J.  0.  Wait  and  T.  A.  Lamb,  both  of  Erie,  for 
appellant ;  W.  Pitt  Gifford,  of  Erie,  for  appellee. 

Per  Curiam:  On  Angust  28,  1902,  the  appellant,  who,  with 
his  wife,  then  owned  a  farm  in  Erie  county,  granted  a  right  of 
way  across  it  to  the  Oonneaut  &  Erie  Traction  Company,  the  ap- 
pellee's predecessor  in  title.  The  railway  extended  from  the 
city  of  Erie  westwardly  to  the  city  of  Conneaut^  in  the  state  of 
Ohio.  In  consideration  of  the  grant,  the  street  railway  company 
agreed,  for  itself,  its  successors  and  assigns,  to  sell  round-trip 
tickets  and  books  of  tickets  at  certain  rates,  which  were  observed 
by  the  appellee  until  June  5,  1916,  when,  under  schedules  filed 
by  it  with  the  Interstate  Commerce  Commission,  the  Public 
Service  Commission  of  Pennsylvania  and  the  Public  Utilities 
Commission  of  Ohio,  new  rates  or  chai*ges  for  round-trip  tickets 
and  ticket  books  became  operative.  The  appellant  subsequently 
tiled  this  bill  for  the  specific  performance  by  the  appellee  of  the 
contract  of  the  Conneaut  &  Erie  Traction  Company,  its  predeces- 
sor in  title,  to  sell  tickets  at  the  rates  fixed  by  the  agi-eement  of 
1902,  granting  the  right  of  way  to  the  original  company. 

The  contract  which  the  appellant  would  specifically  enforce 
was  valid  when  made,  but  the  parties  to  it  entered  into  it  subject 
to  the  power  of  the  state  to  change  the  rates  in  the  future,  in  the 
exercise  of  its  governmental  authority.  Vide  Louisville  &  N.  R 
Co.  V.  Mottley,  219  XJ.  S.  467,  31  Sup.  Ct  266,  56  L.  ed.  297, 
34  L.RA.(N.S.)  671,  and  cases  there  cited- 

Appeal  dismissed,  at  the  costs  of  the  appeUant 

P.U.R.1920B. 


Digitized  by 


Google 


408  SOUTH  GAROUNA  SUPREME  COURT. 


SOUTH  GAROLINA  SUPREME  COURT. 

WILLIAM  BANKS  et  al. 

V. 

COLUMBIA  BAILWAT,  GAS  &  BLBCTRIC  COMPANY. 

[No.  10293.] 
(101  a  £.  285.) 

Oinnm4sai0tt9  —  Bxpensee  —  CoHB^mction  of  $$9iut0. 

The  wards  "and  neoessary  expenses"  in  a  statute  proyiding  that 
each  Commissioner  shall  receive  the  sum  of  $10  per  day,  while  actually 
employed  and  necessary  expenses  to  be  paid  by  a  utility  found  to  l)e 
charging  excessive  rates,  apply  to  expenses  of  tiie  ComouMionera  and 
not  to  eacpenses  of  the  investigation. 

[November  28,  1919.] 

Appeal  from  Common  Pleas,  Circnit  Court  of  RicMand 
County,  Ernest  Moore,  Judge,  from  a  judgment  for  plaintiffs 
in  a  controversy  without  action  by  William  Banks  and  others 
against  the  Columbia  Railway,  Gas  &  Electric  Company;  re- 
versed. 

Appearances:  Morris  Lumpkin,  Assistant  Attorney  General, 
for  appellant ;  J.  B.  S.  Lyles,  of  Columbia,  for  respondents. 

Hydrick,  J. :  This  is  a  controversy  without  action  to  obtain 
the  decision  of  the  court  as  to  defendant's  liability  to  pay  the 
expenses  of  an  investigation  madi?  by  the  Public  Service  Com- 
mission, in  July,  1919,  of  the  rates  charged  by  defendant  for 
gas.  The  rates  were  found  to  be  unreasonably  hig^  and  de- 
fendant was  required  to  reduce  them. 

The  Commission  then  demanded  of  defendant  payment  of 
the  expenses  of  the  investigation.  The  account  presented  in- 
cluded the  per  diem  and  personal  expenses  of  the  Commissioners 
duripg  the  investigation,  which  amounted  to  $834.07,  which  de- 
fendant paid,  admitting  liability  only  to  that  extent;  but  de- 
fendant denied  liability  for  the  balance  of  the  account,  which 
amounted  to  about  $2,200,  and  was  made  up  of  the  following 
items  of  expense,  which  the  circuit  court  held  that  defendant  -was 
liable  for :  Pay  of  stenographer  and  clerks  employed  by  the  Com- 
mission, stamps,   telephone,   and  telegraph  bills,   serving  8k4>- 

P.U.R.1920B. 
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P^'^as  on  witnesses,  services  of  a  firm  of  expert  accountants  of 
■New  York  employed  by  the  Commission  to  audit  defendant's 
^fes,  the  expenses  of  said  accountants  in  doing  their  work,  and 
.  ^  per  diem  and  expenses  of  one  of  them  in  coming  here  to  tes- 
y^  before  the  Commission. 

-^be  liability  of  defendant  to  pay  the  expenses  of  the  investi- 

Q.^^xi  depends  upon  the  proper  construction  of  §  924,  voL  1, 

^)^il  Code  1912,  which  i-eads: 

^•^  ^he  members  of  the  said  Public  Service  Commission  shall 

^    a  bond  of  $1,000  for  the  faithful  performance  of  their 

,  and  shall  each  receive  the  sum  of  $10  a  day  while  actually 

^5Ci\)loyed  and  necessary  expenses,  the  same  to  be  paid  by  the 

firm,  person  or  corporation  against  whom  the  complaint  is  made 

if  the  rates  charged  are  found  to  be  unjust  or  excessive,  but  if 

otherwise  then  such  expense  shall  be  paid  by  the  city  authorities 

wherein  the  complaint  is  made/' 

Giving  to  ike  language  used  its  natural  and  ordinary  meaning, 
it  provides  only  for  the  paym^it  of  the  per  diem  of  the  members 
of  the  Commission  and  the  necessary  expenses  of  each.  This  is 
manifest  from  the  use  of  the  word  "each"  in  the  sentence  "shall 
each  receive  the  sum  of  ten  dollars  a  day,  while  actually  employed 
and  necessary  expenses.'' 

Respondents  contended  that  the  words  "and  necessary  expen- 
ses" refer  to  the  necessary  expenses  of  the  investigation,  and  the 
cirottit  eoort  adopted  that  construction,  and  construed  the  sec- 
tion as  if  the  words  "of  such  investigation"  had  been  inserted 
after  the  word  "expenses."  That  construction  is  unwarranted. 
The  purpose  of  construction  is  to  ascertain  the  legislative  intent 
^lom  the  words  used;  and,  if  these  are  susceptible  to  any  sensi- 
Wc  meaning,  the  court  cannot  add  to  them  other  words  which 
ivottid  give  them  a  different  meaning  without  making,  instead  of 
<»Bstming,  the  statute.    State  Co.  v.  Jones,  99  S.  C.  218,  82  S. 

•^  the  construction  adopted  is  right,  the  language  would  then 

^^^xx  that  each  member  of  the  Commission  shall  receive  $10  a 

J    ^  and  the  necessary  expenses  of  the  investigation.    Now,  dear- 

y^  It  -^ag  j^Qj;  the  intention  of  the  legislature  that  each  member  of 

^  ^oxrpoaission  should  receive  his  per  diem  and  also  the  expen- 

p..^^  the  investigation.    It  is  equally  clear  that  it  was  intended 
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that  each  should  receive  the  per  diem  allowed  and  his  own  neces- 
sary expenses.  But,  if  the  words  "necessary  e^^nses"  are  con- 
strued to  refer  to  expenses  of  the  investigation,  the  Oaaunissioners 
would  not  be  entitled  to  receive  anything  more  than  their  per 
diem,  because  the  words  cannot  be  interpreted  to  refer  to  the  ex- 
penses of  the  Commissioners  and  at  the  same  time  to  the  expenses 
of  the  investigation. 

There  is  another  reason  why  the  construction  adopted  cannot 
be  sustained.  Costs  and  expenses  of  actions  and  proceedings 
are  allowed  to  be  taxed  against  the  losing  party  only  by  statute, 
and  they  have  always  been  regarded  in  this  state  as  in  the  nature 
of  penalties ;  hence  statutes  allowing  them  are  strictly  construed, 
and  the  party  who  claims  the  right  to  tax  them  against  another 
must  be  able  to  point  to  some  statute  which  allows  him  to  do  so. 
Fare  v.  Thomson,  1  Rich.  Law,  4 ;  Scott  v.  Alexander,  27  S.  C. 
15,  2  S.  E.  706 ;  Lancaster  v.  Barnwell,  40  S.  C.  445,  19  S.  E. 
74;  Campbell  v.  Sanders,  42  S.  C.  522,  20  S.  E.  415;  Kershaw 
County  V.  Richland  County,  61  S.  C.  75,  39  S.  E.  263. 

Lf  we  give  the  statute  a  strict  construction,  as  we  are  bound  to 
do,  under  the  authorities  above  cited,  the  words  "and  necessary 
expenses"  must  be  restricted  to  mean  the  expenses  of  each  of  the 
Commissioners ;  and  there  is  no  provision  of  the  statute  by  which 
the  payment  of  any  other  expenses  can  be  imposed  upon  the  de- 
fendant. If  the  legislature  intended  to  provide  for  the  payment 
of  any  other  expenses,  all  that  we  can  say  is  that  it  has  Bot  ex- 
pressed any  such  intention,  and  the  court  has  no  power  to  add  to 
the  intention  which  it  has  expressed  by  interpolating  words  into 
the  statute,  especially  as  it  is  susceptible  of  a  very  reasonable 
construction  as  it  now  reads. 

Judgment  reversed. 

Watts  and  Gage,  J  J.,  concur.    Gary,  Ch.  J.,  did  not  sit 

Fraser,  J. :  I  dissent  The  statute  requires  the  appellant  to 
pay  "necessary  expenses.^'  Judge  Moore  finds  that  certain  ex- 
penses are  within  the  statiite ;  i.  e.,  are  necessary  expenses.  If 
these  expenses  are  "necessary  expenses,'^  then  the  statute  requires 
them  to  be  paid  by  the  appellant. 

I  see  no  authority  in  the  statute  to  restrict  the  expensei^  to  the 

P.U.R.1020B. 
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personal  expenses  of  the  members  of  the  Commission.  To  do  so, 
in  my  judgment,  is  to  amend  the  statute  to  read  the  '^neoessary 
personal  expenses''  of  the  members  of  the  Commission, 


ARIZONA  CORPORATIOX  COMMISSION. 

RE  RATES  AND  CHARGES  OP  TELEPHONE  COMPANIES. 
[Docket  No.  664-E-O,  Decision  Ko.  915.] 


—  Teiepitone  —  Adequa€fy  —  Set*vice. 

1.  In  eonsidering  the  adequacy  of  telephone  rates,  senrioe  it  one 
of  the  principal  features  to  be  borne  in  mind,  subscribers  as  a  rule 
being  willing  to  pay  properly  for  service  which  meets  their  needs 
adequately. 

Betum  —  Reasonahlenesa  —  Encouragement  of  development  of  state, 

2.  A  telephone  company  should  be  allowed  to  charge  rates*  which, 
while  they  are  just  and  reasonable  to  the  public,  will,  at  the  same 
time,  enable  the  company  to  maintain  a  standard  of  serrioe  wholly 
equal  to  the  public  necessities,  and  provide  for  extensions  of  service 
which  will  encourage  rather  than  retard  the  growth  and  deTel<^ment 
of  the  state. 

Uates  —  Telephones  —  Installation  and  moving  charge, 

3.  A  telephone  company  should  be  allowed  to  make  a  reasonable 
installation  and  moving  charge. 

UHurn  —  Reasonahleness  —  Attraction  of  capital, 

4.  To  satisfy  the  demands  of  justice  and  reasonableness,  rates 
must  cover  the  cost  of  rendering  the  service  and  leave  a  profit  whi<^ 
compares  favorably  with  profits  in  other  branches  of  industry,  in  order 
to  attract  capital  necessary  for  extensions  and  improvements  from 
time  to  time. 

Return  —  Telephones  —  Percentage, 

5.  A  telephone  company  was  held  entitled  to  rates  which  would 
produce  a  return  of  not  lees  than  8  per  cent. 

JHscriminaiion  —  Rates  —  Station-tO'Station  and  person-to^person 
service, 

6.  A  sdiedule  of  telephone  rates  establishing  a  station-to-station 
service  rate,  and  a  person-to-person  service  rate,  is  justified  because 
of  the  fact  that  a  person-to-person  ciUl  represents  the  greater  quantity 
of  service.  , 

JBafes  —  Telephone  —  Toll  —  Report  charge. 

7.  A  report  charge  which  is  generally  made  25  per  cent  of  the 
person- tO'person  telephone  toll  service,  is  justified. 

Rates  —  Telephone  —  Installation  and  moving  charge, 

S.  A  telephone  company  was  authorized  to  make  an  installation 
and  moving  charge  of  $2.50,  with  the  proviso  that  no  charge  should  be 
P.U.R.1020B. 
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EBsessed  against  Bubseiibers  for  moring  inBtrumeiite  not  oftoier  than 
OBoe  a  jear,  who  have  maintained  their  service  for  oxie  year  or  more, 
and  with  the  further  proviao  that  the  moving  charge  should  not  apply 
to  private  branch  exchanges. 

Apportionment  — >  General  office  and  other  telephone  expenses  — 
Between  states, 

9.  The  apportionment  of  gmeral  office  and  other  telephone  ex- 
penses of  a  simibnr  ekaracter  between  states  on  the  basis  of  owned 
subscribers'  stations,  is  the  most  practical  and  feasible  metliod. 

Depreciation  —  What  the  reserve  must  provide  for. 

10.  The  reserve  for  depreciation  must  provide  against  physical  wear 
and  tear,  use  or  rot;  against  physical  depreciation  occasioned  by  change 
in  art  and  liew  inventions;  against  inadequacy  or  obsolescence;  against 
extraordinary  casualties,  such  as  fire,  flood  and  storm  and  other  ac- 
cidents; and  against  the  changes  occasioned  by  civic  requirements  cr 
public  demand. 

Dept*eciation  —  Telephone  —  Annual  allowance* 

11.  A  telephone  company  was  held  justified  in  setting  aside  a-  6  per 
cent  depreciation  reserve. 

Betum  —  Operating  expenses  —  4i  per  cent  American  Telephone 
and  TelegrapH^  Com^pany  charge. 

12.  The  contract  by  which  the  American  Telephone  and  Telegraph 
Company  receives  i\  per  cent  of  the  gross  revenue  uf  the  Mountain 
States  Company  in  return  for  the  work  that  it  does,  and  the  privileges 
that  it  extends  to  the  latter  company,  is  fair  and  equitable. 


Service  —  Telephone  —  Factors, 

Discussion   of   factors   entering  into  satisfactory  and   dependable 
telephone  service,  p.  419. 
Service  -*  Telephone  -~  Value  to  subscriber. 

Discussion  of  what  constitutes  value  of  telephone  service  to  sub- 
scribers, p.  424. 
Return  —  Operating  expenses  —  Telephone  labor. 

Table  showing  comparison  of  telephone  labor  scales^  p.  427. 
Bates  —  Telephone  — >  Factors, 

Discussion  of  factors  to  be  considered  in  telephone  rate  making, 
p.  4B1. 
Service  —  Telephone  —  Extension  of  —  Development  of  state. 

Discussion  of  extension  of  telephone  service  a$  means  of  developing 
a  state,  p.  433. 
Betum  —  Beasonableness  ^  Management, 

Discussion  of  the  consideration  to  be  given  efficient  managwit 
in  fixing  a  utili^s  return,  p.  433. 
Telephones  —  Federal  control  and  operation. 

Discussion  of  Federal  operation  of  telephones,  p.  496. 
Bates    ^    Telephones    —    Station*tO'SUction    and    personrntm^perosm 
charge. 

Discussion  of  reasons  for  the  establishment  of  station-to-statioa. 
and  perR(m-to-person  charges,  p.  440. 
P.U.R.1920B. 
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t  —  Telephone  —  Toll  charge  —  Inttial  and  overtime  periods. 
Difleussion  of  basic  initial  period  and  standard  overtime  period  for 
toU  charges,  p.  44£. 
Service  -•  Teiephane  —  TeU  linem  <—  Fraudulent  vm. 
Discussion  of  frwidulent  use  of  toll  lines,  p.  445. 
Betes  —  Telephones  —  Installation  and  removal  charge. 

Discussion  of  the  basis  and  reasons  for  the  establialmient  of  an 
installation  and  removal  diarge,  p.  445. 
FflliMrtitosi  *-  Working  capital  —  Definition. 

Definition  of  working  capital,  p.  452. 
Taluation  —  Working  capital  ^  AnaMiyeis. 

Discussion  and  analysis  of  methods  of  arriving  at  amount  of  work- 
ing capital  needed  by  telephone  company,  p.  452. 
Depreciation  —  Telephone  plant  —  Annual  requirement. 

Table  showing  annual  depreciation  percentage  of  telephone  plant 
under  werage  conditions,  and  the  annual  requirement  needed  for  de- 
preciation reserve,  and  for  applying  depreciation  rates,  p.  454. 
Depreciation  —  American  Telephone  and  Telegraph  Company,  defl* 
nition  of. 

American  Telephone  and  Tel^^aph  Company's  definition  of  depre- 
ciation of  plant  and  equipment,  p.  460. 
Betum  — >  An%erican  Telephone  and  Telegraph  Comptm^'s  4|   per 
cent  charge  —  Services  performed. 

Discussion  of  obligations  undertaken  by  the  American  Telephone 
and  Telegraph  Company  as  a  basis  for  its  4i  per  cent  of  gross  revenue 
charge,  p.  462. 

(Jones,  Commissioner,  dissents.) 
[December  28,  1919.] 

ImnesTiGATiOK-  by  the  Commission  on  its  own  initiative  of 
the  rates  and  charges  of  all  telephone  companies  operating  in 
t!io  state  of  Arizona;  Mountain  States  Telephone  &  Telegi'aph 
Company  authorized,  pending  further  orders  of  the  Commission 
to  continue  in  effect  tlie  rates,  rules,  and  regulations,  established 
by  the  Postmaster  General  during  the  period  of  government  con- 
trol, except  the  charges  made  and  provided  for  the  installation 
and  moving  of  telephones;  company  axtthorized  to  make  an  in- 
stallation and  moving  cliarge  of  $2.60,  provided,  however,  that 
the  moving  diarge  for  private  branch  exchanges,  as  prescribed 
in  the  existing  tariffs,  shall  remain  in  force  and  effect,  and  pro- 
vided further  that  where  subscribers  have  maintained  their  tele- 
phones for  a  period  of  one  year  or  more,  they  will  be  entitled 
to  an  "outside'^  move  once  each  year  without  charge, 
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Appearances:  H.  M.  Fennemore,  of  Chaliners,  StaU,  Fenne- 
more  &  Logan,  attorneys  for  the  Mountain  States  Telephone  & 
Telegraph  Company ;  H.  D.  McVay,  District  Manager,  Mountain 
States  Telephone  &  Telegi-aph  Company,  Phoenix,  Ariz,  j  Fred 
Reid,  Asst.  General  Manager,  Mountain  States  Telephone  & 
Telegraph  Company,  Denver,  Colo.;  C.  E.  Stratton,  Division 
General  Superintendent  Mountain  States  Telephone  &  Telegraph 
Company,  El  Paso,  Texas ;  Dean  D.  Clark,  Division  Commercial 
Superintendent,  Mountain  States  Telephone  &  Telegraph  Com- 
pany, El  Paso,  Texas ;  Milton  Smith,  General  Counsel,  Mountain 
States  Telephone  &  Telegraph  Company,  Denver,  Colorado,  prcs- 
c;nt,  but  not  appearing  as  counsel ;  James  E.  Gamewell,  Diviftion 
Construction  Engineer,  Mountain.  States  Telephone  &  Telegraph 
Company,  El  Paso,  Texas;  Edward  Thornton,  for  Arizona 
Southern  Telephone  Company;  F.  H.  Ensign,  Vic.  Hanny,  X. 
D.  Sanders,  committee  from  Phoenix  Chamber  of  Commerce; 
Ben  Ferguson,  engineer  for  the  Commission ;  Clyde  M.  Gandy, 
Assistant  Attorney  General  for  the  state. 

Betts,  Chairman:  On  August  1,  1919,  the  Commission  issued 
a  notice  directed  to  all  telephone  companies  operation  within  the 
state  of  Arizona  to  the  effect  that  since  government  control  and 
operation  of  said  telephone  lines  had  terminated  at  midnight  of 
July  31st,  the  Commission  would  hold  a  hearing  for  the  purpose 
of  determining  whether  or  not  the  rates  and  certain  rules  and 
i-egulations  ordered  and  established  by  the  Postmaster  General, 
during  the  period  of  government  control,  should  be  continued  in 
effect,  said  cause  being  docketed  for  hearing  at  the  office  of  the 
Commission  in  the  Capitol  Building  at  Phoenix  at  10.  o'clock 
A.  M.,  September  9,  1919.  Pending  the  hearing  and  a  determi- 
nation of  this  case,  all  companies  were  permitted  to  continue  the 
rates,  rules,  and  r^ulations  established  by  the  Postmaster  Gen- 
eral, except  the  charge  for  installation  and  moving  of  telephones, 
which  was  suspended  as  of  August  1,  1919. 

A  very  large  portion  of  the  telephone  business  of  the  state  is 
transacted  by  the  Mountain  States  Telephone  &  Telegraph  Com- 
pany ;  the  Navajo  Apache  Telephone  Company  of  Holbrook  and 
the  Arizona,  California  &  New  Mexico  Telephone  Company  of 
Kingman  being  next  in  importance  in  volume  of  businesa.    Only 
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the  Mountain  States  Company  submitted  testimony  and  exhibits, 
the  other  companies  being  oontent  to  submit  their  oases  on  the 
showing  made  by  the  Mountain  States. 

The  Mountain  States  Telephone  &  Telegraph  Company  was 
organized  in  the  year  1911,  acquiring  first  the  property  of  the 
Tri  State  Telephone  Company  operating  in  Arizona  and  New 
Mexico,  entering  Arizona  in  1912,  through  the  purchase  of  the 
properties  of  the  Arizona  Telephone  &  Telegraph  Company,  the 
Overland  Telephone  &  Tel^aph  Company,  and  the  New  State 
Construction  Company,  embracing  exchanges  in  the  principal 
cities,  with  a  considerable  mileage  of  toll  lines.    Both  the  New 
Mexico  and  Arizona  properties  were  inventoried,  appraised  and 
valued  before  being  placed  on  the  books  of  the  company.    Subse- 
quent to  the  purchase  of  the  Arizona  and  Overland  Companies, 
the  properties  of  the  New  State  Telephone  &  Telegi-aph  Company 
in  the  southern  part  of  the  state  and  of  the  Winslow  Telephone 
Company  were  absorbed.     Thereafter  a  great  deal  of  new  con- 
struction was  accomplished,  together  with  replacements  and  bet- 
terments until  the  company  now  reaches  all  of  the  important 
cities,  towns  and  communities  of  the  state  and  affords  the  people 
a  class  of  service  unexcelled,  so  far  as  our  knowledge  goes,  in 
the  entire  country.    At  the  time  of  its  entrance  into  the  state, 
there  were  a  number  of  small  companies  operating  with  poorly 
constructed  lines  and  inferior  equipment,  which  made  satisfac- 
tory long  distance  service  practically  impossible.     They  were 
usually  constructed  by  local  people  not  trained  in  the  technical 
knowledge  of  telephone  construction  and  operation  and  with  little 
knowledge  of  the  selection  of  proper  materials  and  equipment. 
There  was  an  entire  lack  of  proper  engineering  under  such  con- 
ditions and  the  result  was  the  usual  one  of  low  first  cost,  high 
maintenance,  poor  service  and  extraordinary  depreciation.    Cen- 
tral oflSce  equipments  were  of  all  sorts  of  types  and  makes,  in- 
stalled in  the  crudest  manner  and  lacking  in  numerous  accessory 
equipment  necessary  to  give  first  class  service.    Telephones  used 
by  the  subscribers,  in  some  cases,  fitted  in  with  the  central  oflSce 
equipment  and  in  other  cases,  did  not.    Various  makes  and  types 
were  in  use,  some  of  such  ancient  origin  as  to  be  worthless,  both 
as  to  value  and  service.    Cedar  and  red  wood  poles  were  used  to 
some  extent  but  a  large  number  were  of  pine  or  native  lumber, 
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whose  life  was  generally  not  in  excess  of  three  years  and  when 
not  properly  inspected  and  repaired,  constituted  a  menace  to  life 
and  service.  Only  a  small  amount  of  cable  was  used  and  heavy 
open  wire  leads  existed  in  such  condition  as  to  be  frequently  in 
trouble.  Quite  a  number  of  Unes  were  grouxided,  that  is,  em- 
ploying only  one  wire  to  a  line  with  the  return  circuit  throu^ 
the  earth.  Many  pole  lines  were  not  of  sufficient  strength  to 
carry  the  load,  which  had  been  gradually  placed  upon  them. 
This  was  particularly  true  in  places  where  the  poles  had  been 
spliced  for  the  purpose  of  securing  a  greater  height  to  clear 
ground  objects  and  these  resulted  in  dangerous  conditions.  Long 
distance  lines  were,  as  a  rule,  of  the  same  class  of  consti-uction/ 
as  that  of  the  towns, — of  iron  wire  and  consequently  of  a  very 
limited  transmission  range.  The  result  was  that  while  telephone 
service  was  supposed  to  exist  between  a  large  number  of  cities 
and  towns  in  the  state,  it  was  really  confined  to  a  limited  number. 
The  first  plants  of  any  extent  were  built  about  1900  by  the  Sun- 
set Telephone  &  Telegraph  Company  of  California.  Exehanges 
were  constructed  at  Phoenix,  Tucson,. Prescott  and  some  of  the 
smaller  adjacent  towns.  This  company's  holdings  were  after- 
wards sold  to  local  parties,  who  in  1911  organized  the  Arizona 
Telephone  &  Telegraph  Company  and  operated  the  largest  com- 
pany in  the  state. 

In  1910,  the  Overland  Telephone  &  Tdegraph  Company  built 
an  exchange  in  Phoenix  for  the  purpose  of  competing  with  the 
existing  company; — erecting  exchanges  at  Buckeye,  Glendale, 
Mesa,  Tempo,  Flagstaff,  and  Williams.  The  exchanges  in  Phoe- 
nix and  vicinity  were  connected  together  but  had  no  connection 
with  those  at  Flagstaff  and  Williams.  The  first  entrance  of  the 
Bell  system  into  Arizona  was  in  1910,  when  the  Tri  State  Tele- 
phone &  Telegraph  Company  purchased  from  local  concerns  the 
exchanges  at  Douglas  and  Bisbee,  which  were  connected  by  an 
iron  circuit  on  a  poor  pole  line.  This  company,  as  we  have  here- 
tofore stated,  was  thereafter  purchased  by  the  Mountain  States 
Company.  The  Tri  State  Company,  through  agreement  with  the 
Arizona  Telephone  &  Telegraph  Company,  and  the  Pacific  Bell 
Company  of  California  constructed  a  copper  circuit  between  El 
Paso  and  Los  Angeles  with  intermediate  stations  and  a  branch 

line  into  Phoenix.    This  constituted  the  first  connection  of  Ari- 
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zoim  with  outside  states  bj  means  of  telephone.  At  the  present 
time  long  distance  service  is  available  to  the  patrons  of  the 
Monntaitt  States  Telephone  &  Telegraph  Company  from  coast 
to  eoast  and  from  the  Gulf  to  the  Great  Lakes.  The  accomplish- 
ments of  the  Mountain  States  Company,  in  the  comparative  brief 
period  since  its  entrance  into  Arizona,  are  somewhat  remarkable 
and  deserving  of  the  utmost  commendation.  One  of  the  first 
and  greatest  benefits  derived  by  the  people  of  Phoenix  and  adja- 
cent towns  was  the  eonsolidation  of  the  competing  ccmipanies 
with  a  consequent  lessening  of  the  cost  of  service  and  a  very 
marked  improvement  in  quality.  The  Overland  Company  had 
^established  in  Phoenix  an  automatic  systenti.  This  system  was 
retained  by  the  Mountain  States  and  to  the  best  of  our  knowledge 
has  proven  very  satisfactory  to  the  patrons  of  the  company. 

In  the  seven  years  that  have  elapsed  since  the  principal  pur- 
chases, the  plant  in  the  state  has  been  practically  rebuilt.  Ex- 
changes have  been  enlarged  to  keep  pace  with  the  demand  for 
telephones,  real  estate  purchased  and  new  buildings  erected, 
<^quipment  changed  as  justified  to  give  a  higher  class  of  service, 
new  exchanges  constructed,  lines  extended  into  new  territory  and 
additional  long  distance  circuit  strung.  In  1912  the  entire  plant 
at  Douglas  was  rebuilt,  underground  conduit  being  colistructed 
in  the  business  portion  of  the  city,  aerial  cable  erected,  all  round- 
ed lines  were  changed  to  metallic  and  new  central  ofiice  equip- 
ment installed.  At  the  time  of  the  consolidation  of  the  two  ex- 
changes in  Phoenix  in  1913,  many  additions  were  made  to  equip- 
ment, as  well  as  additions  and  improvements  in  outside  plant. 
At  Ifc^ales  the  outside  plant  was  entirely  reconstructed  and  a 
new  central  office  installed.  At  Yuma  land  was  purchased,  a 
building  erected  and  a  new  common  battery  equipment  installed. 
The  outside  plant  was  rebuilt  and  raral  lines  extended.  Copper 
circuits  were  strung  between  Globe  and  Miami  and  between 
Globe  and  Safford.  New  pole  lines  with  copper  circuits  were 
erected  between  Clifton  and  Morenci,  between  Globe  and  Ha}- 
den,  between  Tucson  and  Hayden,  and  between  Clifton  and  Saf- 
ford, bringing  these  districts  into  connection  with  one  another 
and  the  outside  world.  In  1914  a  new  exchange  was  built  at 
Chandler  and  the  company's  own  building  erected  for  that  pur- 
pose.   Entire  outside  plants  at  ]Vresa,  Flagstaff,  Williams,  Flor- 

P.U.R.1920B.  27 


Digitized  by 


Google 


418  ARIZONA  CORPORATION  C50MMI8SION. 

ence,  and  Glendale  were  rebuilt  and  a  nefw  central  office  was 
placed  at  Florence.  A  copper  circuit  was  strung  between  Tucson 
and  Nogales,  the  old  lines  having  become  unfit  for  service. 

In  1915  considerable  underground  conduit  was  constructed  at 
Tucson  in  order  to  remove  the  heavy  pole  leads  from  the  main 
streets  and  a  considerable  portion  of  the  outside  plant  rebuilt. 
A  new  pole  line  and  copper  circuit  were  constructed  from  Ben- 
son to  Bisbee. 

In  1916  the  outside  plants  at  Prescott,  Globe,  and  Tombstone 
were  rebuilt.  At  Tucson  land  was  purchased,  a  building  erected 
and  a  new  central  office  installed.  A  new  central  office  was  also 
installed  at  Tombstone.  A  new  pole  line  was  built  between  Tuc- 
son and  ITogales,  a  copper  circuit  strung  and  the  one  erected  in 
1914  transferred  from  the  telegraph  poles.  Unusual  storms  in 
this  year  caused  the  expenditures  of  large  sums  of  money  in 
Douglas,  Bisbee,  and  Gila  River  territories,  many  miles  of  pole 
line  being  wrecked. 

In  1917,  a  new  exchange  was  built  at  Casa  Grande  and  a  new 
office  installed  at  Humboldt;  a  new  pole  line  and  copper  circuit 
were  built  between  Phoenix  and  Wickenburg,  between  Clifton 
and  Duncan,  between  Gila  Bend  and  Ajo,  while  a  pole  line  and 
additional  circuits  were  built  from  the  New  Mexico  state  line  to 
Benson,  the  existing  line  being  removed  from  the  telegiaph  poles. 

In  1918  land  was  purchased  at  Nogales,  a  new  building  con- 
stioicted  and  common  battery  equipment  installed.  New  ex- 
changes were  built  at  Johnson  and  Somerton  and  the  outside 
plants  at  Wilcox  and  Humboldt  were  rebuilt.  Extensive  addi- 
tions in  underground  and  aerial  plant  were  made  at  Tucson,  thus 
completing  the  rebuilding  of  that  exchange.  A  new  building 
was  erected  on  the  company's  own  ground  at  Courtland,  At  Mosh 
land  was  purchased  and  a  new  building  provided  in  which  to 
place  new  common  battery  equipment.  A  pole  line  and  copper 
circuit  were  erected  between  Flagstaff  and  Williams  and  botwoen 
Prescott  and  Ash  Fork.  It  is  stated  that  the  line  wliieh  this 
I'eplaced  had  been  constmoted  in  1912,  having  had  a  life  of  only 
six  years. 

During  the  present  year  the  outside  plants  at  Tempe  and 
Jerome  have  been  rebuilt.    At  the  latter  place  a  new  common  bat- 
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^^ry  equipment  is  being  installecL     A  new  exchange  has  been 
<^pGned  at  Clarkdale. 

The  magnitude  of  the  new  woric  during  this  period  is  reflected 
^  the  investment  figures  of  the  company,  the  total  value  en  De^ 
^^^nabep  81,  1914,  being  $1,809^206.27;  while  on  Deeember  81, 
^*^S,  it  was  $2,633,740.75,  or  additicms  in  six  years  amounting 
^  more  than  the  original  investment. 
3?lxe  Mountain  States  operates  in  Arizona,  New  Mexico,  Colo- 
j|^^o>    XJtah,  Wyoming,  Idaho>  and  Montana,  its  principal  office 
^^-^^^^  located  at  Denver* 
^X^*^^   parent  compai^  aeons  to  have  been  organized  in  the  year 
^^^    "t:he  rights  and  privileges  thereundar  having  passed  throu^ 
vairxo-t:^^  companies  to  its  present  ownership., 

t  ^  3       In  considering  the  adequacy  of  rates,  we  bdieve  that 

^^^^^^<^^^  ia  one  of  the  principal  features,  whieh  should  be  borne 

^^  .^-^^i^*::^<L    The  telephone  is  no  longer  an  experiment  and  neither 

IS  ^t;   ^^     «mple  matter  of  convenience.    It  is  recognized  as  an  abso- 

lu«i^    ^^^^acessity  in  the  business  world  and  subscribers,  as  a  rule, 

^       "^^^^  illing  to  pay  properly  for  service,  which  meets  their  needs 

^a^cjv^^^jy^    The  problem  of  service  has  grown  to  such  impor* 

t^^"^cio     ^at  it  has  even  been  considered  advisable  to  differentiate 

^  ^^   ^^^mtes  permitted  to  be  charged  by  companies  giving  good  and 

V^^     service.    Properly  applied  it  would  seem  that  such  a  plan 

^^S*^"t   be  justified.    Operating  companies  which  are  giving  their 

P*  f'^^XkB  adequate  and  satisfactory  service  would  be  regarded  for 

tnexi:*    economy  of  operation  and  standard  of  service  and  the  com- 

yaixy  penalized,  wotild  endeavor  to  better  its  service  that  it  might 

*®  *^^Xiefited  throu^  higher  rates. 

'^^^^^^   official  of  the  Bell  Telephone  system  has  stated  that  to  give 

^^^€ictory  and  dependable  teleidione  service,  there  is  necessary 

-^^^^ciissoluble  combination  of  three  indispensable,  inseparable 

.     ^  *    Plant  and  equipment,  of  the  highest  type  and  latest  style 

''^^^  art,  representing  Capital  and  the  Capitalist. 

^      "      ^Personnel  or  body  of  employees,  representing  Labor  satis- 

..     ^"^^th  and  contented  in  their  positions,  interested,  alert  and 

-^^^Xg  in  their  work,  courteous  and  conseientums  in  the  perform- 

^^    ^f  their  duties. 

p^  r^   Organization,  representing  management  obsemnt  of  and 
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atteBtiye  t<^  operation,  coi^idevate  but  juat  to  all  subordinates^ 
and  subordinate  to  all  proper  authority;  to  develop  policy  and 
establish  departments  and  divistone  of  operati<m^  to  develop^  sys- 
tematize, supervise,  and  control  construction  and  devdopment.^ 

The  class  and  quality  of  work  performed  by  the  Mountain 
States  Company  in  Arizona  since  its  entrance  to  this  state  in 
1912  indicate  that  it  is  not  far  short  of  measuring  np  to  the  above 
standard.  It  is  true  that  daring  the  war  period  there  have  been 
demands  made  which  it  OMild  not  meet  since  the  government  c(Hn- 
mandeered  both  men  and  material,  making  it  physieftUy  impos- 
sible for  the  company  to  meet  every  refuest  for  service  bnt  these 
disabilities  could  not  be  charged  to  the  company. 

Arizona  is  a  state  of  wonderful  resources  but  great  distances 
and  teleidione  devdopment  must  face  a  great  many  difficulties  by 
reason  of  the  sparse  population  and  the  greater  construction  nec- 
essary thereby. 

PuUic  opinion  insofar  as  it  has  been  expressed  through  the 
Chambers  of  Commerce  and  civic  organizations  has  placed  serv- 
ice above  evopy  other  ccmsideration  in  these  proceedings.  A  com- 
mittee appointed  by  the  Phoenix  Chamber  of  Commerce  was 
present  throughout  the  hearing.  Mr.  Vic  Hanny  engaged  in 
mercantile  business  in  Phoaiix  for  many  years,  speaking  for  the 
committee  stated: 

"Gentlemen  of  the  Commission,  in  viewing  the  testimony  as 
we  see  it  and  seeing  the  manner  in  which  the  evidence  has  been 
brought  out,  I  can-t  sec  that  we  have  anything  further  to  say, 
only  the  letter  that  you  had  to-day  from  the  Tucson  Chamber  of 
Commerce, — I  think  that  covers  our  stand  ^cactly.  We  don't 
want  a  deteriorated  service  at  a  lower  price.  We  much  prefer  a 
better  service  if  it  can  be  had,  at  a  higher  price.  In  our  opinion 
a  reduction  of  rates  in  any  measure  at  all  is  only  going  to  result 
in  one  way  and  that  is  a  poorer  service.  A  telephone  in  my  line 
of  business  is  as  much,  pretty  near,  as  salesman.  I  couldn't  ex- 
press to  you  the  benefit  that  we  accrue  from  it.  I  get  that  for 
a  little  measly  20  cents  a  day.  I  am  like  Mr.  Johnson,  I  am  on 
the  4rparty  line  at  home  and  the  minute  I  can  get  on  the  other 
line  at  two  and  a  half  I  am  there.  I  have  just  returned  from  Cal- 
ifornia and  we  had  a  phone  installed  there  that  cost  us  $7.50  for 
three  months  sei^ice^  $2.75  a  month  and  on  a  4rparty  line.  That's 
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what  we  paid  in  Venice,  California.  I  don't  believe  there's  a 
great  deal  of  furore  connected  with  it;  may  have  been  a  tourist 
rata  An^iow  diat's  what  we  paid.  So  in  our  opinion  we  are 
all  of  a  unit  that  this  thing  should  remain  as  it  is.  I  believe 
diat  this  18  the  sentiment  of  the  Ohamber  of  Commerce.'' 

Mr.  Folsom  Moore,  director  of  the  Chamber  of  Commerce  at 
Tucson  was  present  during  the  first  day  of  the  hearing  and  be- 
fore leaving  requested  Aat  the  following  expression  of  the  atti- 
tude of  the  Tucson  Chamber  of  Commerce  be  incorporated  in 
tlie  records: 

^7  am  a  director  of  tiie  Tucson  Chamber  of  Commerce.  We 
had  a  meeting  some  two  weeks  ago  after  we  received  a  notice 
from  Mr.  Stelzer  with  reference  to  this  bearing  and  a  committee 
was  appointed  to  look  into  the  matter  and  to  get  the  expression 
of  the  business  men  of  the  town  in  reference  to  the  reducti(m  of 
the  rate.  The  only  two  people  affected  of  course,  were  the  busi- 
ness telephones  and  the  4-party  lines.  Well,  we  are  more  inter- 
ested in  the  business  telephones  tkan  we  are  the  4-party  lines  be- 
cause we  have  no  way  of  reaching  them.  We  first  went  into  the 
figures  that  the  telephone  company  submitted  to  us.  We  found, 
from  a  very  cursoory  examination  that  they  were  making  a  fair 
percentage  and  that  was  about  all ;  and  then  we  started  out  to  find 
out  what  the  business  people  of  the  town  thought.  Now  almost 
every  man  that  I  saw,  and  I  guess  I  saw  -some  20  or  30  of  the 
larger  users  of  the  telephone  in  Tucson,  every  one  of  them  told 
me  liiat  they  were  more  interested  in  the  retention  of  the  good 
service  of  the  past  two  years  than  in  any  price  or  anything  like 
that, — aaqr  raise  in  price  or  lowmng  in  price.  In  other  words, 
that  &e  $<  a  month  didn't  make  the  differouse  to  them  that — 
the  difference  between  die  $6  and  what  the  rate  used  to  be — that 
the  service  we  hsLve  had.  We  have  had  earta?aordinary  good  serv- 
ice." 

".  .  .  The  raises  we  have  been  catching  there — every  line 
has  got  an  awful  raise  in  wages,  due  to  the  fact  it  is  a  railroad 
town  and  these  fellows  keep  boosting  wages  all  the  way  through, 
and  the  telephone  company  has  got  more  danands  than  any  place 
in  the  state,  I  think.  I  know  Anderson  showed  me — ^he's  the  local 
manager — showed  me  about  five  or  six  demands  which  he  says 
have  never  been  made  of  the  company  in  any  other  part  of  the 
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state.  In  fact  they  have  a  local  union  of  telephone  girls  there 
and  so  far  as  I  have  been  able  to  learn  they  have  no  such  local 
in  any  other  part  of  the  state,  and  these  girls  manage  to  cause 
them  quite  a  little  grief  every  now  and  then.  Everything  seems 
to  be  harmonious  though  and  they  are  giving  extraordinary  good 
service,  I  will  say  that  for  them.  But  the  Board  had  this  meeting 
and  I  think  they  transmitted  a  letter  to  you  people  and  told  you — 
at  least  the  general  tone  of  the  meeting  was — ^that  the  first  time 
we  were  going  to  kick  was  when  they  let  the  service  down.  Now, 
the  toll  line  service,  they  are  more  than  pleased  with  it  The 
people  in  Tucson  are  saving  money  by  the  toll  line  service  at  the 
presCTit  time.''  ^ 

"We  would  rather  you  would  not  tamper  with  the  rates,  that 
is  towards  lowering  them;  but  that  you  insist  tiiey  give  us  as 
good  or  better  service  than  they  are  giving  at  this  time.  That 
applies  to  Tucson ;  the  rest  of  the  state,  of  course,  we  have  noth- 
ing to  do  with.    That's  all  the  statement  I  have  to  make." 

The  following  communications  were  also  filed  with  the  Com- 
mission: 

^*Town  of  Tempe^ 

August  14,   1910. 
Mr.  A.  A  Betts,  Chairman, 

Arizona  Corporation  Commission, 
Phoenix,  Arizona 
Dear  Sir: 

At  the  regular  meeting  of  the  common  council  of  the  town  of 
Tempo  held  at  7 :80  p.  m.  Aug.  14,  1919,  the  matter  of  toll  rates 
for  telephone  service  was  discussed  by  members  of  the  council 
and  a  representative  of  the  community  club.  After  due  consid- 
eration the  following  motion  was  unanimously  passed :  That  the 
toll  rate  as  revised  Jan.  21,  1919  and  effective  at  this  time,  is  a 
more  satisfactory  rate  both  as  to  length  of  conversation  and  cost 
than  the  old  rate  effective  prior  to  that  date,  and  the  town  clerk 
is  hereby  instructed  to  write  the  Arizona  Corporation  Commis- 
sion respectfully  asking  that  the  rates  as  now  in  effect,  remain 
insofar  as  the  town  of  Tempo  is  ooncemed. 

Eespectfully, 

L.  E.  Pafford, 
EAR 

01erk.»» 
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*' Chandler  Chamber  of  Commerce 
Chandler,  Arizona. 

August  12,  1919. 
Arizona  Corporation  Commission, 
Phoenix,  Arizona. 

Amos  A.  Betts,  Chairman. 
i)ear  Sir: 

It  has  come  to  the  attention  of  the  Chandler  Chamber  of  Com- 
merce, through, Mr.  C.  B.  Flynn,  local  manager  of  the  Mountain 
States  Telephone  &  Telegraph  Company,  that  there  might  be  a 
change  in  telephone  rates. 

At  a  meeting  of  this  organization  held  Wednesday  evening, 
August  6,  1919,  at  which  practically  every  business  man  of 
Chandler  was  present,  a  resolution  was  passed  directing  the  sec- 
retary to  write  the  Arizona  Corporation  Commission  and  present 
to  your  honorable  body  the  resolution  as  passed,  which  is  as  fol- 
lows: 

'It  is  the  sense  of  the  Chandler  Chamber  of  Commerce,  in  reg- 
ular meeting  assembled,  to  endorse  the  presotit  toll  rates  of.  the 
Mountain  States  Teleph<m6  &  Telegraph  Co. ;  that  said  toll  rates 
be  retained  and  remain  in  force  and  effect;  that  under  present 
conditions  and  in  comparison  with  the  former  schedule,  the  tolls 
now  in  effect  have  proved  satisfactory,  insofar  aa  the  business 
interests  of  Chandler  are  concerned.  This  is  due  to  the  fact  that 
the  length  of  time  of  possible  long  distance  conversations  has  been 
increased,  while  the  operating  service  is  in  general  more  satis- 
factory than  under  the  old  rate  tariff.* 

*It  is  further  resolved  that  a  copy  of  this  resolution  be  sent  to 
the  Arizona  Corporation  Commission  and  a  copy  be  also  sent  to 
Mr.  C.  B.  Flynn,  local  manager  of  the  telephone  company.' 

Hoping  that  you  will  place  this  letter  in  your  files  and  use  in 

connection  with  the  forthcoming  hearing  of  telephone  company, 

and  extending  an  appreciation  of  past  favors  rendered,  together 

with  my  warm  personal  r^ards,  I  am,  believe  me 

Sincerely  yours, 

S.  A.  :^[eyer 

Secretary 

Chandler  Chamber  of  Commerce." 
P.U.R.1D20B. 
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'^Mesa  Commercial  Clvh 

Mesa,  Arizona,  August  11,  1919. 
Arizona  Corporation  Commission, 
Phoenix,  Arizona, 

Amos  A.  Betts,  Chairman, 
Dear  Betts : 

It  has  come  to  our  attention  through  the  manager  of  the  local 
telephone  oflSce  that  there  might  he  some  changes  in  the  present 
rates  effecting  onr  phones. 

At  a  meeting  held  Saturday  afternoon,  August  9th,  at  whirh 
most  of  the  merchants  of  this  city  were  present,  a  resolution  was 
passed  directing  the  secretary  to  address  a  letter  to  the  corpora- 
tion Commission  stating  that  it  was  the  wish  of  the  Mesa  Com- 
mercial Club  that  the  present  toll  rates  be  retained. 

Under  present  conditions  and  in  comparison  with  the  former 
rate  schedule,  the  tolls  now  in  effect  have  proven  eminently  suc- 
cessful 80  far  as  we  are  concerned.  Length  of  possible  ocmver- 
sation  and  the  operating  service  is,  in  general,  more  satisfactory 
th?in  under  the  old  system. 

Hoping  that  this  letter  will  be  of  some  value  to  you  as  an  opin- 
ion, we  are 

(Very  truly  yours, 

Mesa  Commercial  Club 

*  Eiehard  F*  Lush, 

Secy," 

The  value  of  telephone  service  to  any  subscriber  in  a  city  or 
town  varies  directly  with  the  number  of  subscribers  which  he  is 
able  to  reach  by  telephone.  Other  considerations  have  their  in- 
fluence on  what  service  is  worth  but  it  is  believed  that  the  num- 
ber of  stations  is  the  most  important  single  factor.  While  the 
number  of  telephones  in  a  community  is  limited  by  the  number  of 
persons  or  families  in  that  community,  there  is  a  large  variation 
in  the  nmnber  of  telephones  in  cities  of  practically  the  same  size. 
For  example,  Clifton  and  Prescott  have  been  stated  to  have  about 
6,000  population  each,  yet  on  August  1,  1919,  Clifton  had  only 
374  telephones,  while  Prescott  had  836.  Bisbee  is  credited  with 
being  about  the  same  size  as  Tucson  but  it  has  less  than  half  as 
many  telephones.    Telephone  development,  it  is  stated,  is  always 

greater  in  a  western  city  in  agricultural  territory  than  it  is  in  an 
P.U.R.1920B. 
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eastern  factory  town  of  the  same  size.  Factory  hands  do  not,  as 
a  rule,  become  telephone  subscribers  while  in  a  city  surrounded 
by  prosperous  farming  country,  there  is  great  development.  Ari- 
zona is  rapidly  becoming  an  agricultural  state.  New  Districts 
are  being  brought  into  production  through  irrigation  enterprises 
and  consequently  there  is  a  greater  need  that  telephone  construc- 
tion and  equipment  should  maintain  a  growth  comparable  to  the 
increase  in  population. 

[2]  We  do  not  believe  that  it  was  intended  that  the  regulators 
powers  vested  in  this  Commission  should  be  used  to  the  disadvan- 
tage or  inequity  of  the  public  utilities  of  the  state  and  we  believe 
that  in  the  proceedings  before  us,  we  can  render  a  greater  service 
to  the  citizenship  by  giving  to  the  Mountain  States  Telephone  & 
Tel^raph  Company  rates,  which,  while  they  are  just  and  reason- 
able to  the  public,  will  at  the  same  time  enable  the  company  to 
maintain  a  standard  of  service  fully  eq\ial  jto  the  public  necessi- 
ties and  provide  for  extensions  of  service,  which  will  encourage, 
rather  than  retard  the  growth  and  development  of  the  state. 

The  existing  rates  were  made  effective  May  1,  1919  by  order 
of  the  Postmaster  General.  In  a  letter  dated  March  19,  1910 
addressed  to  Union  N.  Bethell,  Chairman,  U.  S.  Telegraph  and 
Telephone  Operating  Board,  reading  as  follows : 

"I  have  fully  considered  and  hereby  approve  the  unanimous 
repoii;  of  your  Board  dated  March  17, 1919,  recommending  a  com- 
prehensive scheme  of  changes  in  the  local  exchange  rate  for  the 
properties  of  the  various  operating  companies  of  the  Bell  system, 
which  said  changes  are  set  forth  in  voluminous  detail  in  specific 
rate  schedules  for  each  of  said  operating  companies  and  attached 
to  the  said  report  of  your  Board. 

"In  this  connection,  I  desire  to  call  your  particular  attention 
to  the  fact,  that,  owing  to  the  prevailing  high  costs  of  labor  and 
material,  the  deficit  from  operation  is  growing  daily,  and  to  meet 
this  condition  every  effort  should  be  taken  to  insure  the  govern- 
ment against  loss  from  operation  during  the  period  of  Federal 
control.  To  this  end,  your  Board  is  hereby  authorized  and  direct- 
ed to  make  these  hew  schedules  effective  in  the  order  and  at  the 
earliest  practicable  dates  which  your  Board  may  deem  consistenl 
with  the  exercise  of  good  judgment.^' 

P.U.R.1920B. 
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The  following  table  reflects  the  advances  in  exchange  rates  in 
Arizona : 


t* 

Present. 

Proposed. 

Business. 

Residence. 

Business.    !       Residence. 

.1 

1  Pty. 

2  Pty. 

IPty. 

2Pt^^ 

4  Pty. 

IPty. 

2  Pty. 

1  Pty. 

2  Pty. 

4  Pty. 
?27 

Bisboe  . 

$4S 

$36 

$30 

$24 

$72 

$60 

$36 

$30 

J^ouorlas 

48 

36 

30 

24 

72 

60 

36 

30       27 

Glendale 

36 

24 

48 

36 

30,       24r 

Globe  . . 

48 

36 

30 

24 

60 

48 

36 

30 

24 

.Jerome  . 

36 

24 

60 

48 

36 

80 

24 

Vogales 

48 

86 

30 

24 

60 

48 

36 

30 

24 

Phoenix 

60 

$48 

36 

80 

24 

72 

60 

36 

80 

27 

Prescott 

48 

36 

30 

24 

60 

48 

36 

80 

24 

Tucson  , 

60 

48 

86 

30 

24 

72 

60 

36 

30 

27 

Yuma.. 

48 

36 

36 

30 

24 

60 

48 

86 

30 

24» 

Toll  rates  previous  to  government  control  were  9  mills  on  the 
basis  of  air  line  mileage  for  "person-to-person"  conversation. 
The  government  established  what  is  designated  as  "person-to-per- 
son/' "station-to-station'^  and  "appointment  and  messenger  serv- 
ice/' The  new  "person-to-person"  rate  is  a  fraction  less  than  the 
old  rate.  It  is  estimated  that  15  per  cent  of  the  traffic  in  Arizona 
is  handled  nnder  this  rate.  The  "station-to-statiou*'  rate  is  ap- 
proximately 6i  mills  per  mile  and  it  is  estimated  that  75  per  cent 
of  the  business  is  carried  on  under  this  rate.  The  "appointment 
and  messenger  service"  is  slightly  in  excess  of  one  cent  per  mile, 
but  carries  only  2  to  4  per  cent  of  the  business. 

[3]  In  addition  to  the  advances  applying  to  exchange  and  toll 
service,  there  was  also  adopted  a  schedule  of  charges  for  installa- 
tion and  moving  of  subscribers'  telephones;  also  advances  in 
branch  exchange  and  other  special  service.  The  rule  with  ref- 
erence to  installation  and  moving  diarges  was  unpopular  and 
unanimously  condemned,  not  because  of  the  charge  itself  but  of 
the  amount  thereof*  It  will  be  recalled  that  the  charges  as  orig- 
inally prescribed  by  the  government,  were  $5,  $10,  and  $15 
based  upon  the  exchange  rate.  It  has  been  stated,  and  perhaps 
it  is  true,  that  the  motive  which  prompted  the  establishment  of 
these  charges  was  to  conserve  both  labor  and  material  and  prevent 
extensions  except  in  cases  of  dire  necessity  during  the  actual 
progress  of  the  war.  We  are  of  the  opinion  that  a  reasonable  in- 
stallation and  moving  charge  should  be  allowed.  The  subject 
will  be  discussed  at  greater  length  hereinafter, 

P.U.R.1920B. 
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Justification  for  a  continuation  of  the  rates  established  by  the 
government  is  based  principally  upon  the  increase  in  operating 
expenses  during  the  last  three  years.  Increases  in  the  wages  of 
labor  constitute  a  large  factor  in  operating  costs.  Incidentally 
it  may  be  stated  that  65  per  cent  of  every  dollar  earned  by  the 
company  is  paid  to  labor. 

In  July,  1914,  at  the  outbreak  of  the  war,  the  basic  scale  paid 
to  linemen  was  $4.00  per  day  of  eight  hours.  On  September  1, 
1917,  there  was  an  increase  of  25  cents  per  day.  In  the  early 
part  of  1918,  the  demand  for  labor  became  so  great  as  to  necessi- 
tate a  still  further  increase  in  order  to  maintain  an  adequate 
force  of  trained  men  and  on  March  1st  of  that  year,  the  lineman's 
scale  was  increased  from  $4.25  to  $4.75.  In  the  fall  of  1918, 
when  the  peak  was  reached  in  the  production  of  more  material, 
living  costs  had  increased  to  such  an  extent  as  to  make  still  fur- 
ther advances  in  wages  necessary  and  on  October  1st,  the  scale 
was  increased  from  $4.75  to  $5.25.  Another  increase  of  50  cents 
per  day  became  effective  September  2,  1919,  making  the  present 
scale  $5.75,  or  an  increase  of  44  per  cent  over  the  prewar  rate. 
The  same  condition  obtains,  with  reference  to  all  employees,  as 
is  shown  by  the  following  table: 

Comparison  of  labor  scales, 
1914-1919— State  of  Arizona, 

Perc^rti  In- 
crease 1919 
over  1914. 


Linemen 

lane  foremen  . . . 
Cable  splicers  . . . 

Qroundmen 

Rwitchboardmeu 

Bepairmen    

Coml>iiiatioumen 

Installers    

Straight  average 


July,  1914. ;  Sept.  1919. 


$4.00 

4.25 

4.25 

2.50 

60.00 

80.00 

85.00 

80.00 


$5.75 

6.25 

6.26 

3.50 
145.00  Mo. 
145.00  Mo. 
145.00  Mo. 
135.00  Mo. 


44. 
47. 
47. 
40. 
61. 
81. 
71. 


This  condition  is  reflected  in  greater  detail  for  the  various 
cities  and  towns  of  this  state  in  the  following  table: 
P.U.R.1920B. 
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Hetliod  XL 

Expense  accounts  623  and  624  J«iu  1  to  June  30,  1919 
Expense  aecomits  623  aiid  ^24  Jan.  1  to  June  80,  1915 


$61,946.66 
23,997.16 


Total  increase   • $38,649.46 

Per  cent  increase  4ne  to  growth  In  foroe-*4St^9^  or  $20418.19. 
Balance  due  to  increased  wage  idiedule— $16,536.29. 
Per  cent  due  to  increased  wage  schedule — 79.56. 

This  percentage  applied  to  the  expense  (accoonta  $28  and  $24)  for  1919 
shows  an  increase  of  $37,223.71  per  year." 

In  the  following  tables  will  be  foiuid  the  oompanyd  mainte- 
nance, traffic,  commercial  and  other  expensed  for  the  year  1914, 
as  compared  with  1918 : 

Maintenance  Expenses. 
State  of  Arizona. 


Account. 

1914. 

1918. 

Per  Cent 
Increase. ' 

Superrision  of  maintenance 

Heoairs.  nole  lines 

$9,376.54 

9,763.73 

2,807.65 

21,038.33 

47.50 

07.08 

361.33 

8,371.64 

9.857.66 

004.75 

23,006.33 

21.484.21 
$6a,S3S.33 

$15,460.53 

4,022.28 

5,243.93 

26,597.26 

255.76 

6;t4.41 
17,197.89 
19,411.40 

802.60 
81,460.82 

357.36 
1,692.02 

$6,103.99 
5,7^/45 

R^airs,  aerial  cable  

2,441.28 

Reoairs.  aerial  wire 

6fi69^M 

B^MLirs,  right  of  way , 

47.50 

Repairs,  underground  conduit 

Repairs,  underground  cable   

Repairs  of  central  office  equipment .. 

Repairs  of  station  equipment 

Repairs  of  building  and  groimds  .... 

Station  removals  and  changes 

Other  maintenance  expenses 

Less  extraordinary  repairs 

158:658 

273.0^ 
8,826.2.> 
9,553.74 

197.85 
6,454.40 

357.36 
19,792.19 

Total  eurrent  maintenance  expenses  . 

$119,777.24 

Depreciation  of  plant  and  equipment 

$92,001.80 

$143,947.66 

$50,945.86 

Total  maintenance  expenses ^». 

$156,840.13 

$263,724.90 

$106,884,77 

Deeveaae. 


Traffic  Expenses. 
State  of  Arizona. 


Account. 


1914. 


Traffic  sinNBrfntendence   

Local  traffic  supervision  

Service  inspection ••••.. 

Operating  clerical  wages   

Operators'  wages   

Rest  and  lunch  room  expenses  .... 

Operators'  sdiooling 

Transmission  power 

Central  office  stationery  and  printing | 
Misoellaneous  central  ofiice  expenses 

Other  traffic  expenses 

Pay  station  expenses 

Leased  line  operating  expenses 

Total  direct  traffic  expenses 


$2,550.67 
1,082.49 

.607.7i« 

47.290.39 

241.46 

12.24 

4,lCrt.89 
432.23 

4,641.59 
607.08 
708.25 
707.80 


.$62.f)49.67 


Division  traffic  expense ^4 .4.S0.59 

Company  traffic  expense 2.351.85 

Total  traffic  expenses |     $69,741.11 


1918. 


$5,361.53 

2^63.83 

2.50 

4,370.83 

108,800.14 

504.7$ 

6.30 

8,955.29 

718.81 

7,954.30 

417.07 

2,076.89 

5,600.40 


$147,641.18 


$.3,811.13 
5,412.061 


Per  Cent 
Increase. 


$3,010.95 

1,581.34 

2.50 

3,772.05 

61,509.75 

S63.04 

5.84 

4,789.00 

266.58 

8.412.71 

i9om 

1»867^4 
4,392.^0 


$84,691.51 


3,060.21 


$136,864,371     $87,123.26 


Decrease. 
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Commercial  and  Other  Expenses. 
BtaU  of  Arimma. 


Account. 

1914. 

1918. 

P«r  Owt 
Increase. 

local  commercial  administration  . . . 
Advertising 

.    $9,815.29 

4,978.64 

4,859.32 

85.56 

11,743.69 

3,151.93 

4,689.96 

48.1S 

$22,680.66 

2,629.53 

1,361.45 

853.66 

17,735.01 

5,438.67 

6,465.73 

261.21 

$12,865.37 

Canvassing 

$497.87 
338.10 

Sublicenses  relations 

Revenue  oolleetincr  

6.991.32 

Pay  station  oommissious 

2,286.74 

Directory  expenses 

1,775.77 
213.03 

Other  commercial  expenses 

Total  direct  commercial  expenses  . . . 

Division  commercial  expenses   

Division  revenue  accounting  expenses 
Company  commercial  expense 

$40,102.57 

0,020.94 

10,093.59 

3J96.21 

$56,925.92 

4,595  77 

13,281.67 

6,049.66 

$80,852.99 

$16,823.3.5 
1^25.11 
3,188.0S 
2,253.42 

Total  commercial  expenses 

$60,013.31 

$20,839.68 

.    law  expenses  connected  with  dam- 
ages  

$2,019.42 

$2,268.56 

$249.14 

Total  franchifle  requirements   •••••• 

Total  dxpensM,  lines  14  and  16 

$2,019.42 

$2,268.56 

$249.14 

Total    maintenance    expenses    (form 
1801)   

$156,840.13 
69,741.11 

$263,724.90 
156,864.37 

$106,884.77 

Total  traffic  expense  (form  1801  A) . . 

87,123.26 

Telephone  operating  expenses 

$288,613.97 

$503,710.82 

$215,006.85 

Stations- 
Main  urban  

$9,328.00 

1,073.00 
832.00 

fl  1,612.00 
1,897.00 
1,909.0) 
1,811.00 

$2,284.00 

Main  rural • .  • . 

1,897.00 

Private  branch  exchanges 

Extension   

836.00 
497.00 

Total  owned  stations 

$11,233.00 

$16,729.00 

$6,496.00 

Service  stations    

$661.00 

$951.00 

$290.00 

.  Reducitofk 

•An  analysis  of  the  income  statement  for  the  years  1914  and 
1918  discloses  that  there  was  a  large  increase  in  the  volume  of 
business  during  that  period  but  that  the  increase  in  revenue  did 
not  keep  pace  with  the  increase  in  expenses  and  that  the  deficit 
less  than  allowable  return  for  the  latter  year  was  $112,130.58, 
as  compared  with  $68,598.88  for  1914.  The  records  disclose 
that  the  deficit  increased  from  $35,295.42  in  1916  to  $45^020.49 
in  1917  and  to  $112,130.63  in  1918.  With  the  signing  of  the 
Armistice,  it  was  confidently  expected  that  there  would  be  an 
early  return  to  something  near  normal  conditions  but  unfortu- 
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natelj  one  year's  ezperienoe  seems  to  have  effectually  dissipated 
8Qoh  a  hope.  Prices  for  all  of  the  necessities  of  life  have  contin- 
ually increased  and  it  is  quite  obvious  that  further  advances  in 
wages  must  be  given  to  the  workman  to  enable  him  to  cope  with 
the  hig}i  cost  of  living.  The  telephone  company  has  outlined  a 
comprehensive  plan  for  new  construction  and  betterments  during 
the  next  few  years  and  for  the  purpose  of  carrying  forward  this 
work  and  of  maintaining  its  standard  of  service,  there  must  be 
a  rate  of  return  which  will  attract  capital  and  preserve  the  com- 
pany's credit 

[4]  Thus  far  the  Mountain  States  Company  has  financed  itself 
through  the  sale  of  ita  treasury  stock  at  par.  This  has  been 
possible  only  because  of  its  relations  with  the  Bell  telephone  sys- 
tem, which  subject  will  be  discussed  at  greater  length  hereinafter. 
Whatever  the  relations  between  these  two  companies  may  b^  it 
is  apparent  that  with  the  expanding  business  of  the  Mountain 
States  Company  in  this  state,  there  must  be  a  sufficient  earning: 
power,  if  they  are  to  continue  to  secure  funds  on  this  favorable 
basis.  To  satisfy  the  demands  of  justice  and  reasonableness,  the 
rates  must  cover  the  cost  of  rendering  the  service  and  leave  a 
profit  which  compares  favorably  enough  with  profits  in  other 
branches  of  industry  to  attract  capital  necessary  for  extensions 
and  improvements  from  time  to  time. 

The  first  consideration  in  rate  making  is  to  secure  adequate 
revenue.  The  second  is  to  extend  telephone  terminals  to  as  many 
people  as  can  be  reached  within  the  limits  of  cost.  The  third 
consideration  is  like  the  second  but  refers  not  to  the  comprehen- 
siveness of  the  system  in  the  sense  of  facilities  or  clientele,  but 
to  the  development  of  the  use  of  the  service.  Rates  should  move 
traffic  or  permit  it  to  move.  The  third  principle  is  that  the  max- 
imum use  of  the  telephone  facilities  consistent  with  cost  and 
other  factors  should  be  secured  or  permitted  by  rates.  This  prin- 
ciple merely  means  that  the  fundamental  purpose  of  rates  is  to 
prevent  unwarranted  cost  or  waste  and  the  class  of  discrimination 
that  would  inevitably  result  or  if  not  to  prevent  it,  to  provide 
that  the  group  of  subscribers  for  whom  the  unwarranted  cost  of 
waste  is  secured,  shall  pay  for  it. 

What  is  a  fair  rate  of  return  for  a  utility  depends  upon  many 
circumstances.     With  almost  every  utility  these  circumstances 
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differ.  Among  the  matters  given  consideration  arc  the  eflBciency 
of  management  and  economics  practiced;  the  risks  and  hazards 
of  the  husiness ;  the  credit  required  to  induce  the  investment  of 
capital  arid  the  protection  of  investments;  the  probable  demands 
and  requirements  for  the  future  and  the  rate  of  intei*est  which 
money  commands  in  the  state  or  locality;  the  development  of  the 
state  or  community  served  by  the  utility;  its  density  of  popula- 
tion; the  character  of  business  transacted;  the  character  of  the 
population ;  the  wealth  and  commercial  activity  of  the  community 
and  the  character  of  the  plant  and  equipment  used. 

Speaking  upon  this  subject,  Mr.  George  Weston,  an  engineer 
whose  experience  seems  to  have  been  largely  as  a  representative 
of  municipalities,  or  of  the  people,  said : 

"From  the  viewpoint  of  a  worker  on  the  side  of  the  public,  I 
agi-ee  also  with  the  author  when  he  says  that  the  interests  of  the 
public  and  the  utilities  are  similar,  or  not  antagonistic.  The 
purpose  or  object  of  any  utility  is  to  serve  the  public  by  supply- 
ing its  demands  with  the  Kind  of  service  or  commodities  such 
utility  is  equipped  to  furnish.  The  utility  is  primarily  interested 
in  the  investment  necessary  to  enable  it  to  furnish  the  service, 
and  in  the  protection  of  that  investment^  and  that  it  be  permitted 
to  earn  a  fair  Vetum  upon  such  investment  The  public  is  in- 
terested in  securing  adequate  service  commensurate  with  the 
price  it  pays  for  tiie  service.  Investment,  return  and  service 
epitomize  the  problem.'* 

In  its  aimual  report  of  June  30,  1913,  the  California  Com- 
mission, with  reference  to  fostering  development  in  that  state, 
used  the  following  language : 

"Throughout  the  decisions  of  the  Commission  may  be  observed 
a  desire  to  encourage  and  foster  proper  and  legitimate  investment 
of  public  utility  enterprises.  California  is  a  big  state.  It  is  in 
the  early  stages  of  development.  Utilities  must  grow  to  take 
care  of  the  increasing  necessities  of  the  constantly  multiplying 
population.  It  Bas  been  the  policy  of  the  Commission  to  give 
every  aid  for  proper  financing  for  this  purpose." 

And  in  its  opinion  in  Palo  Alto  v.  Palo  Alto  Gas  Co.  A.  T.  & 
T,  Co.  Com.  L.  966,  987,  said: 

"California  needs  development  by  public  utilities,  and  this 
Commission's  policy  should  be  a  broad  and  liberal  one,  so  as  to 
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Encourage  capital,  to  develop  the  state  by  legitimate  public  «til- 

^ty  enterprises  where  nee^ted/* 

Tile  principie  here  laid  down  applies,  with  even  greater  force 

^o  Arizona,  whidi  is  a  new  state  and  from  the  standpoint  of  devel- 

^P'^ieEtit  practically  in  its  infancy.     It  is  a  vast  storehouse  of 

^^^^=^^i^d  wealth.    Thei^  are  large  areas  of  agricultural  land  atill 

^Uiti«f\reloped,  lai^  stretches  of  cattle  ranges;  it  possesses  great 

^''^^^^ial  resources  and  wealth  and  it  is  undeveloped.    An  influx 

^'^   ^^**^I>ital  means  an  increase  in  population,  an  increase  in  pop- 

.""^^ioxi  means  more  mining,  more  agriculture,  m<»e  crops,  more 

^'^^I'fcl:^.    As  such  development  takes  place,  we  need  more  avenues 

^         '^^■^■^ctnsportaticHi,  more  means  of  communication,  larger  and 

^^^^-'t;^T  telephone  systems  and  every  other  modem  convenience 

*^i     <^<Mamercial  and  business  intercourse.    Wherever  there  is  to 

^  ^o^'^zand  mineral  or  agricultural  products,  to  such  points  should 

rail  xr<:^^ds  be  consti-ucted.     Wherever  there  are  people,  wherever 

tnexT"^^      ig  "business  in  this  day  and  generation,  there  must  also  be 

™      '•^^^legraph  and  the  telephone,  as  a  means  of  communication 

•^y   't^V:^^  people  of  one  locality  with  the  people  of  another.     The 

™^^^^:»ral  taken  from  the  mountains  must  be  transported  to  the 

pla:aj^-^^^     The  people  frcoa  the  plains  must  ship  their  products 

0 1:*:^,^^  mountain  towns.    There  must  be  means  of  communication 

^^    'fci^g  people  svrff  ter  than  the  post  and  so  it  is  that  the  telephone 

^     -^^^^eson  of  swiftness  of  communication  and  the  fact  that  the 

?^^^^X>1«  in  the  uttermost  part  of  the  state  are  brought  face  to  face 

^^    '^^ixe  conduct  of  their  business,  is  one  of  the  greatest  means 

^"^^    ^^ements  in  the  development  of  a  state. 

p  ^^'— '^^^mmenting  upon  the  features  of  management,  the  Illinois 

^j[^*^cv:»d8Bioii  in  Springfield  v.  Springfield  Gas  &  E.  Co.  P.U.R 

'^  ^^  C,  281,  382,  said :  '^ A  utility  which  is  excellently  managed, 

^^^"'^ — "ive  in  development,  alive  to  the  pablic  requirements. 


^^^  ^jsive  in  seeuring  new  business,  economical  in  operation, 

^^y^.^  ,J^^"t:eous  to  consumers  and  fundamentally  honest  in  all  trans- 
^^j^^^^^^^fcns,  should  receive  gi^atar  consideration  in  fixing  a  fair  re- 

than  should  a  utility  of  which  the  reverse  is  true.*' 
.37^  ^^^^r^  Taylor  v.  Northwest  Light  &  Water  Oo.  P.TJ.R1916A, 
:^^  390,  the  Idaho  Commission  said : 
*^he  rate  of  return  in  each  case  shall  be  determined  after  due 


eo: 


P.^^^r'^^ideration  of  the  hazard  and  risk  comiected  with  the  opera- 
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tion  of  the  utility,  the  efBciencj  in  operation,  and  eoonomj  in 
management,  giving  to  that  utility  showing  the  highest  efficiency 
in  operation,  and  the  greatest  economy  in  operation,  and  fur- 
nishing service  to  the  consumer  at  the  lowest  possible  cost,  the 
highest  rate  of  return.  This  policy  will  encourage  the  manage- 
ment of  all  utilities  to  keep  their  plants  up  to  the  highest  point 
of  efficiency,  to  practice  all  economy  possible  in  operation,  and 
to  reduce  the  cost  of  the  commodity  to  consumers  to  a  minimum." 

We  think  it  cannot  be  gainsaid  that  the  management  of  the 
Mountain  States  Company  measures  up  to  the  requirements  in 
this  respect.  Tjo  every  reasonable  extent,  it  has  kept  abreast  of 
the  times  in  the  matter  of  extensions  in  new  territcwy,  additions 
to  equipment  in  occupied  territory  and  quality  of  equipment. 

In  discussing  the  rate  of  return  which  telephone  companies 
are  entitled  to  earn,  the  ^N'ebraska  Commission  in  the  case  of  the 
Lincoln  Telephone  &  Telegraph  Company  said : 

^^In  at  least  5  of  the  notable  telephone  cases  brought  before 
eastern  Commissions  in  the  past  2  years  (1913),  8  per  cent  has 
been  designated  as  a  reasonable  rate  of  return  on  the  value 
found  by  the  Commission,  and  these  decisions  are  entitled  to 
the  respect  of  the  entire  coimtry;  so  that  if  corporations  of  this 
kind  in  the  east  are  allowed  to  earn  8  per  cent,  where  money 
as  a  rule  brings  less  interest  than  it  does  out  west,  and  where 
capital  is  more  (»asily  secured  at  lower  rates  than  in  this  sec- 
tion of  the  countiy,  this  Commission  can  hardly  demand  that 
the  investing  public  shall  be  held  to  lower  rates,  or  be  expected 
to  serve  the  public  with  less  compensation." 

The  Missouri  Commission  in  Commercial  Club  v.  ^Missouri 
Public  Utilities  Co.  P.U.R.1915C,  1017,  1052,  expressed  a  sim- 
ilar opinion  in  the  following  language: 

^The  evidence  in  this  case  discloses  that  money  in  this  section 
of  the  state  commands  8  per  cent  interest.  In  deciding  upon  a 
rate  of  retuin  it  is  well  to  keep  in  mind  that  a  fair  and  perhaps 
liberal  return  on  investment  is  in  the  long  run  essential  to  the 
reasonable  development  of  public  utilities  in  this  state." 

Money  in  Arizona  on  real  estate  and  other  gilt  edge  securities 
commands  8  per  cent  interest  while  commercial  loans  of  consid- 
erable size  are  often  made  at  as  high  as  10  per  cent. 

The  Supi'eme  Court  of  the  TJnited  States  in  Willcox  y.  Con- 
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solnlated  Gas  Co.  212  XJ.  S.  19,  48,  29  Sup.  Ct  Ifep.  192,  68 
L.  ed.  382,  said: 

'^There  is  no  particular  rate  of  compensation  which  must  in 
all  cases  and  in  all  parts  of  ihp  country  be  regarded  as  sufficient 
for  capital  invested  in  business  enterprises.  Such  compensation 
must  depend  greatly  upon  circumstances  and  locality;  among 
other  things  •  •  •  the  rate  expected  and  usually  realized 
there  upom  investments  of  a  somewhat  similar  nature  with  regard 
to  the  risk  attending  tiiem." 

The  ITew  York  Commission  in  the  case  Be  Peoples  Natural 
Gas  Co.  P.TJ.R1916A,  849,  856,  states: 

^The  earnings  of  the  company,  in  order  to  be  reasonable  must 
be  large  enough  to  provide  sufficient  funds  to  pay  all  operating 
expenses  and  fixed  charges,  and  to  cover  also  such  proper 
amounts  for  interest,  profit,  and  depreciation  as  can  be  regarded 
as  fair  under  the  circumstances  of  this  case.  Adequate  prices 
which  will  yield  a  fair  return  upon  the  invested  capital  of  the 
company,  after  providing  for  all  such  expenditures,  are  as  neces- 
sary and  proper  as  the  day  wages  of  a  laborer  or  any  other  just 
compensation  in  the  economy  of  business." 

And  in  Edwards  v.  Glen  Teleph.  Co.  P.U.E.1916B,  940,  966, 
the  following  language  was  used :  • 

"It  must  be  borne  in  mind  that  in  order  to  give  proper  and  sat- 
isfactory service,  a  company  must  receive  sufficient  revenue  to 
meet  the  demands  made  upon  it  If  it  fails  in  this  respect,  some- 
one must  suffer — it  may  be  the  stockholders  and  it  may  be  the 
public.  This  shonid  not  be  the  case.  Both  should  be  properly 
provided  for — the  public  by  having  good  service  and  the  stodc- 
holder  by  having  a  fair  return  upon  his  investment  To  meet 
this  situation  the  company  should  obtain  sufficient  revenue  to 
compensate  it  for  the  service  it  is  required  to  give  and  for  the 
use  of  its  property.  It  is  only  in  this  way  that  the  conmiunity 
can  have  a  prosperous  public  service  company  in  its  midst, 
which  is  always  much  more  to  be  desired  than  one  which  is  coa- 
tinually  in  financial  difficulties.  Continuing  this  alignment  fur^ 
ther,  it  must  also  be  borne  in  mind  that  public  service  corpora- 
tions continually  require  new  capital  to  take  care  of  the  increase 
in  their  business  and  to  enable  them  to  take  advantage  of  all  im- 
provements which  may  be  secured  to  enable  them  to  better  their 
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service  to  the  public.  The  improvement  in  service  is  compulsory 
and  made  necessary  by  the  demands  of  the  public  which  are  be- 
coimng  more  and  more  exacting  as  time  goes  on.  Unless  the 
company  is  able  to  earn  a  reasonable  retnm  on  its  permanent 
investment  and  also  upon  the  new  capital  which  it  requires^ 
there  can  be  no  inducement  for  the  sto(^holders  to  increase  their 
investment  in  the  company  and  when  this  happens,  the  financial 
burdens  of  the  company  eGmmence  to  be  onearous  becsmse  of  the 
fact  that  those  vitally  interested  in  tiie  enterprise  hesitate  to 
support  it  with  their  financial  assistoiee.  Such  a  situation  can 
very  readily  develop  when  there  is  not  a  clear  and  full  under- 
standing of  the  real  financial  needs  of  a  corporation.  It  is  far 
better  for  the  community  to  yield  a  slightly  larger  return  to  the 
company  tiban  it  may  be  exactly  entitled  to,  in  order  that  it  may 
remain  prosperous  and  furnish  the  service  which  the  public 
should  have  and  be  a  credit  to  that  community  rather  than  to 
have  a  corporation  in  financial  distress  because  those  whom  it 
serves  are  unwilling  to  allow  it  to  have  a  liberal  remuneration 
for  its  service  and  at  the  same  time  also  make  those  who  have 
invested  their  money  in  the  public  service  suffer  for  their  temer- 
ity in  so  doing." 

[5]  In  the  many  cases  involving  rate  of  return,  which  have 
come  before  this  Commission  since  its  organization,  not  less  than 
8  per  cent,  and  in  some  instances  as  high  as  10  per  cent  and  12 
per  cent  have  been  allowed.  In  the  case  before  us,  the  company 
seeks  a  rate  of  return  of  8  per  cent  and  a  depreciation  reserve  of 
6  per  cent.  In  the  Tucson  Gas,  Electric  ligiit  &  Power  Com- 
pany case  and  the  Southside  Gas  &  Electric  Company  case,  a 
rate  of  return  of  8  per  cent  was  permitted  with  a  definite  state- 
ment that  10  per  cent  would  not  be  considered  excessive.  The 
Colorado  Commission  in  1917,  after  a  comprehensive  investiga- 
tion and  hearing,  authorized  rates  which  would  give  to  the  Moun- 
tain States  Company  a  rate  of  return  of  not  less  than  8  per  cent, 
therefore  it  seems  entirely  clear  that  the  company  should  be  per- 
mitted to  continue  the  present  rates  until  it  can  be  shown  tiiat 
the  earnings  are  at  least  sufficient  to  give  a  net  return  of  not 
less  than  8  per  cent. 

Much  has  been  said  concerning  government  control  and  oper- 
ation of  the  telephone  and  telegraph  systems  of  the  country  and 
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authorized  increased  rates  made  effective  thereunder.  That  the 
action  of  the  Postmaster  General  was  precipitate  and  without 
mature  deliberation  seemed  to  be  the  general  opiiu(m.  From 
the  evidence  before  ns,  it  appears  this  action  was  taken  follow- 
ing investigations  and  recommendations  made  by  the  wire  ccmtrol 
Board  and  a  number  of  committees  composed  almost  entirely  of 
practical  and  experienced  telephone  men.  Advances  in  rates 
were  made  in  every  part  of  the  country  based  upon  studies  of 
the  conditions  in  the  various  districts  previously  made  by  the 
representatives  of  the  respective  telcjphone  companies.  That 
there  were  dreams  of  a  standardization  and  imification  to  be 
adopted  throughout  the  length  and  breadth  of  the  coimtry,  which 
were  not  found  feasible  in  actual  practice,  there  is  no  doubt  but 
that  advances  in  rates  were  justified  in  practically  every  part  of 
the  country,  is  best  demonstrate^d  by  the  number  of  cases  which 
have  been  heard  in  recent  months  and  wherein  advances  were 
authorized  by  state  Commissions*  It  is  not  evident  that  even 
under  the  stress  of  war  conditions,  there  were  unusual  expendi- 
tures or  extravagances  resulting  in  operating  deficits  but  that  the 
general  high  cost  in  living  and  in  every  line  of  industry  was  the 
prime  factor  necessitating  increases. 

Prior  to  May  1,  1919,  the  exchanges  in  Arizona  were  divided 
into  three  groups  for  rate-making  purposes.  Phoenix  and  Tuc- 
son constituted  the  first  group.    The  annual  rates  were 

Business. 

One  party    $60.00 

Two  party   48.00 

Residence. 

One  party 36.00 

Two  party   30.00 

Pour  party 24.00 

The  second  group  consisted  of  Bisbee,  Clifton,  Douglas,  Flag- 
staff, Globe,  Mesa,  Nogales^  Pima,  Prcscott,  Safford,  Tomb- 
stone, and  Yimia.    The  rates  were 

Business. 
One  party    $4S.00 

Residence. 

One  party 36.00 

Two  party   30.00 

Four  party    24.00 
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It  win  be  noted  that  the  rates  in  these  two  groups  differed 
only  as  to  business  stations  and  that  die  minimum  business  rate 
was  $48  in  each  case. 

The  remaining  exchanges,  except  Courtland,  formed  the  third 
group.  More  than  half  of  the  exchangee  in  the  state  were  in 
this  group.    The  rates  were 

Business. 
One  party   '•• $36.00 

Residence. 
One  partj   S4.00 

On  May  1,  1919,  the  Postmaster  General  added  a  fourth 
schedule  to  those  already  in  existrnce.     This  schedule  was 

Business. 

One  party   $72.00 

Two  party  60.00 

Besidence. 

One  party 86.00 

Two  par^ 30.00 

Four  party   27.00 

This  schedule  became  effective  in  Bisbee,  Douglas,  Phoenix, 
and  Tucson.  In  addition  Globe,  Nc^ales,  Presc(»tt,  and  Tumn 
were  transferred  from  the  second  to  the  third  gi'onp.  Glendale 
was  changed  from  the  first  to  the  second  group.  Jerome  was  orig- 
inally in  the  first  group  but  on  account  of  the  installation  of 
common  battery  equipment  there,  the  Commission  had  already 
authorized  its  transfer  to  the  second.  The  Postmaster  General 
transferred  it  to  the  third  gi*oup.  Thus  it  will  be  seen  that  the 
classification  scheme  was  amended  by  adding  a  new  group.  Rate 
changes  were  made  in  only  10  out  of  82  exchanges.  As  now 
constituted  the  classification  consists  of  the  following  groups  of 
exchanges  and  rate  schedules: 

Exchange  Rate  Schedules — ^Arizona,  August  21,  1919. 


Business. 


Residence. 


Class  A  . . . . 
Class  B  .... 
Class  C  ... 
rJlass  D  . . . . 
Qnclassified 


1  Party. 

2  Party. 

1  Party. 

2  Party,  j 

$36 

$24 

48 

30 

$30 

60 

$48 

36 

30 

72 

60 

30 

30 

48 

36 

' 

4  Par^f . 

$24 
24 
27 
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Classification  of  Exchange  Rates. 

Arisana,  August  Si  J,  1919. 

-Population  data,  February  1,  1919;  Station  data,  August  1,  1919. 


'S'^^^ 

^mon  

/"•^-Se     

fi^^J'e  

r5*^^     <jirande 

§i!2^- 

*»:K-*c:^^ale    

fe^3^-::::::::;:::::::;::::::::::::::: 

Wit-t^^^^J^^^rg    

Qm   *;^^^w 

Class        ^~i  «toue     

^^^^^e':;;::::::::;;:::;::::;::::;:::::;:: 

Pr^^^^^A  •  •  •  •  • 

yu:^^.^^^tt  

Class-        ^^^ 

l>o^i^^^^^ 

Ti^^^^i^  • 

rnd^^^^n   

bl — ^L^l^ilied— Courtland    

t>  tJ»^^:i^  -■^^na  and  Satford  constitute  one  local  service 


Number 

Population 

Stations. 

B.  R,  A. 

81 

600 

10 

250 

107 

200 

49 

1,000 

139 

1,000 

107 

8,000 

102 

1,300 

186 

1,000 

11 

150 

188 

670 

261 

2,800 

26 

900 

124 

950 

119 

1,000 

269 

2,000 

824 

6.500 

429 

8,600- 

386 

1.700 

655 

4,200 

224 

8,100 

103 

1,500 

864 

10,500 

463 

4.000 

648 

8.600 

836 

6,000 

677 

4,800 

1,292 

25,500 

1,316 

17.000 

5,621 

27.000 

2,725 

25,000 

28 

area. 
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As  we  have  heretofore  stated,  toD  service  under  the  existing 
classification  is  designated  as  Statiott-to-station"  "person-to-per- 
son" and  "appointment  and  messenger"  to  which  is  added  a 
"report  charge,"  where  the  party  called  cannot  be  located  as 
shown  in  the  following  schedule: 

Schedule  of  Computed  Ralea  for  Ferson-Person  Appointment  and  Mesaeiigw 

ToU  CaUs. 


When  the  Station- 

The       Completed 
Persoo-to-Fcraon 

The  Completed  Ap- 

The Report  Charge 

to-Station    Day 

pointment     and 
Messenger    Rate 

is 

JRate  is 

Rate  is 

$0.10 

f0.16 

10.20 

10.05 

.16 

.20 

.26 

.10 

.20 

.25 

.30 

.10 

,26 

.30 

.35 

.10 

.30 

.40 

.45 

.10 

.35 

.45 

.50 

JO 

.40 

.50 

.60 

.10 

.45 

.55 

.65 

.16 

.50 

.60         ' 

.76 

a6 

.56 

.65 

•80 

.16 

.60 

.76 

.90 

.16 

.66 

.80 

.95 

.20 

.70 

.85 

1.06 

.20 

.76 

.90 

1.10 

.20 

.80 

1.00 

1.20 

.20 

.85 

1.05 

1.25 

.26 

.90 

i.ia 

1.36 

.25 

.96 

i.ir, 

1.40 

.26 

1.00 

1.25 

1.50 

.26 

1.05 

1.30 

1.55 

.30 

1.10 

1.35 

1.6a 

.30 

1.15 

1.40 

1.70 

.30 

1.20 

1.50 

l.SO 

.30 

1.26 

1.55 

1.85 

.35 

1.30 

1.60 

1.95 

.35 

1.36 

1.65 

2.00 

.35 

1.40 

1.75 

2.10 

.36 

1.45 

1.80 

2.15 

.40 

1.50 

1.85 

2.25 

.40 

1.66 

1.90 

2.30 

.40 

1.60 

2.00 

2.40 

.40 

1.65 

2.05 

2.46 

.46 

3.70 

2.10 

2.65 

M 

1.75 

.     2.15 

2.60 

.46 

1.80 

2.25 

2.70 

.46 

1.85 

2.30 

2.75 

.50 

1.90 

2.35 

2.8.^ 

.50 

1.95 

2.40 

2.90 

.50 

2.0Q 

2.60 

3.00 

.50 

and  thereafter  in- 

and  thereafter  in- 

and thereafter  in- 

and thereafter  in- 

creaaing aa  out- 

creased   as    out- 

creasing as  out- 

creasing as  out- 
lined in  tariff. 

lined   in    detail 

lined  in  tariff. 

lined  in  tariff. 

in  tariff. 

[6]  The  principal  motive  for  establishing  *'station-to-station'' 
service  was  the  great  saving  that  would  result  in  operating  ex- 
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'peiises.  It  wad  ascertained  by  statistics  that  even  prior  to  the 
establishment  of  this  fate  about  55  per  cent  of  all  toll  ooats  were 
placed  on  a  two- number  basis  for  conmiunication  with  a  given 
station  only,  or  for  "anyone"  at  a  given  station.  Even  where 
j^articnlar  person  service  was  offered,  about  20  per  cent  of  all 
calls  moving  at  particular  person  rates  were  placed  for  "anyone" 
at  a  specified  station.  This  percentage  varied  in  general  with 
distance.  It  was  greater  at  the  shorter  hauls  and  decreased  as 
the  distance  increased.  It  is  indicated  that  while  generally  the 
"station-to-station"  traffic  is  most  required  for  short  hauls  and 
**pers(tti-to-person"  traffic  as  to  long  hauls,  th^re  are  in  some  in- 
stances wide  departures  from  this  general  act.  As  to  many  short 
haul  routes,  tiiere  is  very  little  demand  for  "station-to-station" 
service.  On  the  other  hand,  there  were  many  long  haul  routes 
where  without  difference  in  rates,  "station-to-station"  traffic 
was  preferred. 

The  nonrevenue  producing  use  of  the  facilities  for  communi- 
cation involved  in  furnishing  commimication  between  specified 
persons  is  from  2  to  5  times  that  required  between  specified  sta- 
tions and  the  operating  costs  are  on  an  average  about  2^  times 
greater  in  establishing  connection  for  communication  between 
specified  persons.  Calls  which  involve  the  arrangement  of  ap- 
pointment or  the  services  of  a  messenger  require  that  circuits  be 
established  at  least  twice ;  once  in  arranging  for  the  appointment 
or  messenger,  and  once  for  actual  communication  between  the 
specified  persons.  The  costs  of  furnishing  these  services  are  at 
least  60  per  cent  greater  than  for  conmiunioation  between  speci- 
fied persons.  It  is  therefore  apparent  that  the  cost  of  operation 
is  materially  affected  by  the  extent  to  which  the  service  is  de- 
veloped by  one  type  of  traffic  as  against  another.  Consequently, 
a  "person-to-person"  call  represents  a  greater  quantity  of  service 
as  measured  in  this  way,  the  classification  seems  to  be  justified 
by  the  conditions. 

"Station-to-station"  rates  are  used  as  the  basis  for  computing 
the  rates  for  ^^erson-to-person"  service,  appointment  calls  and 
messenger  service  and  for  report  charges.  These  rates  are  select- 
ed as  the  basis  for  the  toll  rates  because  of  the  fact  that  they  are 
the  lowest  rates  fumisJied.  Minimum  toll  rate  is  normally  fixed 
at  10  cents  limited  to  12  miles,  barring  exceptional  conditions 
P.U.R.1920B. 
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and  increased  in  mtdtiples  of  5  cents  for  greats  distances.  In 
the  present  schedule  8  mile  stops  are  employed  except  that  be- 
tween 12  and  24  miles^  two  stops  of  6  miles  each  are  used. 

The  basic  initial  period  under  the  present  schedule  is  three 
minutes.  It  is  stated  that  experience  has  demonstrated  this 
period  best  adjusted  to  the  conditions  obtaining  in  all  routes. 
It  grants  sufficient  time  for  the  completion  of  the  majority  of 
conversations  without  overtime  charges  and  at  the  same  time 
permits  the  use  of  initial  rates  within  the  range  of  development 
requirements  without  the  use  of  overtime  rates  excessively  high. 
An  initial  period  of  five  minutes  is  applicable  for  ^^station-to- 
station"  rates  up  to  and  including  25  per  cent 

The  standard  overtime  period  is  one  minuta  This  is  in- 
creased to  five  minutes^  three  minutes  and  two  minutes  for  5 
cents^  10  cents,  15  cents,  and  20  cents  initial  "station-to-sta- 
tion" rates  in  order  to  quote  charges  only  in  multiples  of  6  cents 
and  to  make  overtime  charges  as  nearly  as  possible  pmportiouate 
to  the  charges  for  initial  periods. 

Thei-e  are  three  limitations  on  overtime  rates : 

a.  They  cannot  exceed  the  pro  rata  per  minute  of  the  initial 
rate  not  merely  because  to  do  so  would  appear  inequitable  but 
because  it  would  tend  to  cause  waste.  If  the  charge  for  six 
minutes  was  more  than  twice  the  charge  for  three  minutes,  the 
tendency  would  be  to  place  two  calls  of  three  minutes  each  in- 
stead of  one  call  of  six  minutes. 

b.  The  lower  the  overtime  charge,  the  higher  the  initial  charge 
must  be.  Higher  initial  rates  restrict  development  LowBr  over- 
time rates  apparently  do  not  develop  the  service  in  any  way. 

c.  The  charge  must  be  substantial  in  proporticm  to  the  initial 
period  charge,  or  the  purpose  of  the  classification  will  faiL 

The  differential  between  the  overtime  rates  and  the  initial 
rate  is  a  problem  of  both  overtime  and  initial  period  quantities 
jointly.  There  is  neither  an  overtime  revenue  nor  an  overtime 
expense  in  the  sense  of  quantities  unrelated  and  unaffected  by 
initial  rates  and  initial  periods.  These  considerations  lead  to 
make  overtime  rates  per  minute  in  connection  with  three  minutes 
initial  periods  as  nearly  as  possible  one  third  the  initial  rate 
established.  A  nominal  overtime  charge  would  be  nearly  equiva- 
lent to  abolishing  or  to  greatly  lengthening  the  initial  period. 
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It  is  represented  by  the  company  that  the  establishment  of 
initial  periods^  overtime  periods  and  overtime  rates  is  the  meet 
technical  of  the  problems  of  toll  rate  construction.  The  length 
of  the  initial  period,  more  than  any  other  single  factor,  controls 
the  amount  of  the  initial  rate,  the  amount  of  the  overtime  rate 
and  the  relation  between  said  rates.  Under  a  three  minute  in- 
itial period,  the  average  length  of  conversation  is  said  to  be  two 
and  a  half  minutes.  If  the  patrons  could  talk  without  additional 
charge  one  minute  longer,  the  average  length  of  conversation 
would  be  at  least  three  and  a  half  minutes  or  40  per  cent  more 
than  under  the  three-minute  period.  If  the  ocHnmunication 
would  average  40  per  cent  longei*,  the  cost  under  the  initial  five 
minute  period  would  be  greater  than  under  the  three  minute 
period,  since  more  circuit  time  would  be  utilized,  which  would 
mean  considerable  more  toll  circuits  than  are  now  required  for 
the  same  number  of  messages.  To  meet  this  increased  cost  in 
operation,  increased  rates  would  be  necessary  for  the  initial 
period.  In  addition  to  the  extra  cost  of  operation,  there  would 
be  a  material  reduction  in  the  amount  of  revenue  secured  from 
overtime  charges.  Tinder  the  three-minute  period  where  the 
average  length  of  conversation  is  two  and  a  half  minutes,  there 
is  an  average  overtime  charge  of  .6  of  a  minute  per  message, — 
the  revenue  derived  from  overtime  amounting  to  18  per  cent  of 
the  initial  period  revenue.  In  five  minute  initial  periods,  with 
an  average  length  of  conversation  of  three  and  a  half  minutes, 
there  would  be  only  charged  about  one  half  overtime  minute  per 
message  so  that  overtime  revenue  would  only  be  about  16  per 
cent  This  condition,  it  is  estimated,  would  result  in  a  reduction 
of  total  revenue  of  about  3  per  cent.  If  an  initial  period  of  five 
minutes  were  adopted,  it  would  follow  logically  that  the  over- 
time rate  could  not  be  more  than  one  fifth  of  the  initial  rate  and 
this  would  involve  loss  in  revenue  for  the  initial  period  of  approx- 
imately 3  per  cent  and  would  necessitate  an  increase  in  the  initial 
period  rate  of  20  per  cent  or  25  per  cent  to  effect  the  loss. 

The  company's  records  indicate  that  under  the  three-minute 
period  2o  per  cent  of  the  conversations  do  not  exceed  one  min- 
ute ;  50  per  cent  do  not  exceed  two  minutes  and  75  per  cent  do 
not  exceed  three  minutes.  It  is  therefore  evident  that  the  three- 
minute  period  should  not  be  changed. 
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A  report  charge  is  not  made  to  cover  a  class  of  service  al- 
though it  is  applied  only  when  work  has  beeii  done  which  it  is 
represented  costs  more  than  the  charge  for  the  following  reasons : 

The  operating  difference  between  a  "person-to-person"  call 
and  a  "station-to-station"  call  lies  in  the  work  done  before  con- 
versation is  begun.  In  the  case  of  "station-to-station"  calls, 
the  work  having  been  successful,  the  subscriber  in  the  nature 
of  the  case,  pays  for  the  service  the  full  initial  rate,  without  re- 
gard to  his  personal  success  in  transmitting  or  obtaining  infor- 
mation to  or  from  the  persons  answering.  In  ike  case  of  the 
"person-to-person"  call,  the  subscriber  pays  more^  if  the  call  is 
completed,  for  the  extra  work  done;  if  it  is  not  completed  nnd 
no  charge  made,  the  extra  work  would  still  have  been  done  in 
accordance  with  the  subscriber's  orders.  He  has  the  alternati\  e 
which  is  employed  by  other  users.  If  to  save  himself  the  full 
charge,  if  the  person  desired  cannot  be  secured  at  the  station 
called,  he  puts  his  call  in  on  a  "person-to-person"  basis  and  it 
cannot  be  completed,  the  report  charge  merely  reimburses  for 
the  extra  work  imposed  by  his  attempt  to  avoid  a  larger  risk. 
Not  to  make  a  report  charge  ^is  to  penalize  the  "station-to-sta- 
tion" user  and  to  favor  the  "person-to-person"  user.  The  mal- 
adjustment cannot  be  corrected,  however,  by  increasing  the  "per- 
son-to-person" rate  because  the  percentage  of  uncompleted  *'per- 
son-to-person"  calls  is  not  the  same  for  all  classes  of  "person-to- 
person"  users.  The  nature  of  the  business  or  the  social  require- 
ments of  some  users,  are  such  that  a  higher  percentage  of  calls 
cannot  be  completed. 

This  charge  is  also  deemed  necessary  to  prevent  thoughtless 
waste,  since  without  some  charge  users  make  many  calls  on  the 
mere  chance  that  communication  with  the  desired  person  can  be 
secured,  knowing  that  the  chance  may  be  small.  Yet  the  work 
involved  in  attempting  to  find  a  distant  person  who  cannot  be 
reached  is  naturally  greater  than  that  in  completing  calls  to  per- 
sons easily  located.  Without  a  report  charge,  this  work  not  only 
results  in  no  compensation  but  the  amount  of  the  useless  work 
is  increased  since  there  is  no  economic  check  on  such  gambling 
with  costly  facilities  and  labor.  It  is  proper  that  it  should  be 
checked  because  it  must  be  paid  for  by  the  telephone  users.  If 
a  report  charge  is  made,  each  user  values  for  himsdf  the  merits 
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of  his  call  a2id  either  pays  for  the  cost  he  imposes  or  refuses  to 
impose  the  cost 

[7]  It  was  also  shown  to  be  a  faet  that  such  a  charge  is  neces- 
sary to  present  fraudulent  use  of  the  toll  lines.  Before  the  pres- 
ent sehedule  was  adopted,  it  was  known  that  certain  classes  of 
users  made  fraudulent  calls  to  ooavey  information  by  a  oode 
method;  by  placing  a  call  for  a  certain  individual^  a  response 
would  be  retiuned  which  by  use  of  the  code,  would  convey  to 
the  party  placing  the  call  certain  information  ii4iioh  he  would 
secure  without  cost  It  is  certainly  desirable  that  practices  of 
this  kind  should  be  prevented,  and  the  records  indicate  that  the 
report  charge  has  accomplished  this  purpose.  The  report  charge 
is  generally  made  25  per  cent  of  the  "person-to-person"  service. 
We  believe  that  this  charge  has  been  justified. 

The  schedule  of  night  rates  adopted  during  the  period  of  Fed- 
eral control  is  incorporated  in  the  tariffs  and  will  be  continued. 
The  rate  between  8 :30  p.  m.  and  12  midnight  is  approximately 
50  per  cent  of  the  day  rate  and  between  12  midnight  and  4 :30 
A.  M.,  approximately  25  per  cent  of  the  day  rate. 

As  we  have  heretofore  stated,  the  government  established  in- 
stallation and  moving  chaises.  The  installation  charges  were 
originally  $5,  $10^  and  $15,  based  upon  the  exchange  rate.  Later 
the  charge  was  $3.50  iiTcspective  of  the  exchange  rate. 

The  cost  of  furnishing  telephone  service  depends  to  a  large 
extent  upon  the  permanency  of  existing  subscribers,  or  to  put  it 
otherwise  cost  decreases  with  permanency  and  increases  with  lack 
of  permanency.  It  is  a  well-known  fact  that  there  is  great  varia- 
tion in  the  length  of  time  for  which  various  subscribers  retain 
their  telephones  or  receive  service  at  a  given  location.  This  re- 
fers not  only  to  the  actual  period  of  time  during  which  the  serv- 
ice is  retained  but  also  to  the  fact  that  there  is  always  a  consid- 
erable amount  of  moving  about  from  one  location  to  another. 
Some  subscribers  desire  service  for  period  of  (me  month  or  less, 
while  others  retain  the  same  telephone  and  service  in  the  same 
location  for  several  years.  Unfortunately,  however,  the  propor- 
tion of  short  term  subscribers  is  very  much  greater  tiian  those 
who  desire  the  service  for  longer  periods  thus  while  in  times 
of  prosperity,  it  is  expected  that  there  will  be  a  constantly  in- 
creasing number  of  stations  in  service,  in  spite  of  this  fact  some 
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subscribers  are  disconnecting  while  new  subscribers  are  being 
added,  the  gains  being  due  simply  to  the  fact  that  there  are  more 
new  subscribers  being  connected  than  old  subscribers  disconnect- 
ed. As  an  instance  of  this,  in  Arizona  in  the  year  1918  the  com- 
pany handled  11,648  stations,  and  out  of  all  those  handled,  in- 
cluding connections  and  disconnections,  the  total  gain  in  stations 
was  only  928.  These  figures  do  not  include  orders  handled  for 
subscribers  who  moTed.  In  the  year  1913  the  ratio  of  discon- 
nects to  connects  was  86  per  cent.  In  other  words,  for  every  100 
stations  connected,  only  14  represented  net  gain  and  1S6  orders 
were  handled  to  make  this  net  gain.  In  that  year  5.750  connects 
and  5,000  disconnect  orders  were  handled,  a  total  of  10,750,  yet 
only  760  stations  were  gained.  1916  is  the  best  year  recorded 
for  Arizona  from  the  standpoint  of  gains  in  stations,  yet  in  that 
year,  the  company  handled  6,128  connect  orders  and  3,992  dis- 
connect orders,  a  total  of  10,120  with  a  gain  of  only  2,136  sta- 
tions. 

When  general  business  is  good,  net  increases  are  to  be  expected 
but  in  those  of  depression,  the  net  results  are  losses.  Whether 
a  company  enjoys  gains  or  suffers  losses  the  ordering  of  stations 
in  and  out  by  subscribers  is  going  on  constantly,  the  net  gain  or 
loss  simply  indicating  the  change  in  proportion  of  "in''  orders 
to  ''out"  orders.  A  recent  study  of  this  subject  made  by  the  com- 
pany discloses  the  fact  that  approximately  50  per  cent  of  the 
subscribers  taking  service  during  any  period  discontinue  the 
service  in  less  than  one  year,  while  3.8  per  cent  discontinue  serv- 
ice in  less  than  one  month  and  4  per  cent  discontinue  service 
after  one  month  and  in  less  than  two  months.  In  Arizona  the 
influence  of  seasons  upon  the  number  of  subscribers  is  marked. 
It  is  quite  apparent  that  considerable  number  of  telephones  are 
disconnected  during  the  summer  months  and  ordered  in  again 
in  the  fall.  The  records  show  that  with  little  exception,  the 
number  of  stations  in  service  is  on  the  decrease  starting  about 
June  1st  of  each  year  and  continuing  throughout  the  months  of 
June,  July,  and  August.  The  tide  turns  about  September  1st  and 
the  tiumber  of  stations  in  service  increase  from  that  date  until  the 
following  June.  It  is  therefore  clear  that  there  is  a  certain  class 
of  users  who  make  it  a  habit  of  ordering  their  telephones  out 
during  the  summer  months.    That  thqr  do  not  retain  their  serv- 

P.C;.R.19?0B. 


Digitized  by 


Google 


RB  RATES  AND  CHARGES  OF  TELEPH.  GOMPAlv^IES.         447 

^  constantly  year  in  and  year  out,  but  keep  it  for  a  succesaion 

"^^^ine-month  periods.    The  result  to  the  company  is  not  only 

^^ttrtailmexit  of  revenues  but  also  the  incurring  of  a  considerable 

^pense  due  to  the  cost  of  removing  these  telephones  and  then 

^P-^acing  them  each  year.    This  practice  results  in  the  continu- 

^^   expenditure  of  large  sums  of  money  for  installation  and 

^^o^aL  of  telephones.    This  expense  must  be  recovered  by  the 

'^^t^^Lxxj^  from  its  subscribers  and  it  would  certainly  be  unfair 

•*^^^  ixxij  ust  to  lay  any  portion  of  the  burden  upon  the  subscribers 

T      -^-^^^^^  not  responsible  therefor.    On  the  other  hand,  no  one  can 

^^suyr-    c^omplairi  if  he  is  required  to  pay  at  least  a  portion  of  the 

^^*^^^^3  occasioned  for  his  own  particular  benefit. 

-Edition  to  the  changes  made  necessary  by  the  conditions 

iited,  there  are  a  large  number  of  winter  tourists  in  South- 

'  izona  each  season.    They  come  to  Arizona  in  the  late  fall, 

I'j  winter,  and  remain  until  spring  to  escape  the  rigors  of 

filter  weath  of  the  colder  climate  in  the  eastern  country. 

Lost  of  them  desire  and  secure  telephone  service  necessitat- 

^  ^"^^^^^tallation  and  removal  of  telephones  within  a  period  of  a 

J^^^^^cz^^nths.    The  extra  expense  occasioned  by  this  short  period 

■^^^^3  should  certainly  be  charged  to  those  subscribers  otherwise, 

\  .  ^^'"^-i^d  necessarily  have  to  be  paid  by  the  regular  subscribers 

.p^T^^S^    ^^  Arizona. 

.    **^phasi8  was  laid  upon  the  fact  that  the  telephone  is  the 

^        ^  "%itility  providing  a  permanent  service  which  attempts  to 

^^^^^  ^h  all  of  the  facilities  used  in  the  rendering  of  its  service. 

^^^^^^  telephone  service  is  applied  for,  the  company  furnishes 

^       ^^^ustalls,  at  its  own  expense,  the  telephone  instrument,  ap- 

P      ^^'tnis  for  protection  against  lightning  or  foreign  high  voltage 

^  -T^^^nts,  and  all  of  the  wiring  and  miscellaneous  material  not 

^  .  -^     on  the  streets  and  alleys  of  the  various  cities,  but  also  even 

.    ,^^  5ji  the  subscribers'  premises.    On  the  contrary,  gas,  electric 

^^^^'^i  and  water  companies  require  that  the  pipe,  wire,  or  other 

^^itics  installed  in  the  premises  of  the  user  be  furnished  by 

^   c^wner  of  the  property  or  by  the  user  of  the  service.    Indeed, 

^       ^^^any  instances,  the  property  owner  or  the  consumer  is  re- 

*}    ^^^^^  to  furnish  all  material  and  labor  from  the  property  line, 

^^"^olving  expenditures  of  from  $5  to  $7  for  material  and  labor 

^^ore  the  service  is  actually  connected  with  the  interior  of  the 

^^ilding. 
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The  phj^sical  installation  of  a  tdephone  requires  an  expendi- 
ture^  both  fcgr  labor  and  material,  not  only  in  the  cconpanT's  cen- 
tral office  and  on  the  streets  and  alleys  but  in  the  {Hr^nises  of 
the  subscriber  himself.  The  removal  <d  instruments  and  other 
material,  when  service  i9  terminated,  involves  not  only  labor  but 
a  loss  of  wiring  and  incidental  material  left  in  the  pxemises. 
While  some  of  this  material  might  be  removed  and  reused  in 
other  places,  in  many  instances,  it  is  left  with  the  expectation 
that  it  can  be  used  in  part  by  subsequent  subscribers  in  the  same 
place,  although  experience  has  shown  that  the  desires  of  subee- 
quent  subscribers  for  changes  in  location  and  type  of  equipment 
means  a  loss  at  least  of  some  portion  of  the  wiring  left  in  place. 
Even  if  removed,  the  wire  is  cut  in  short  lengths  and  is  of  little 
value  for  reuse  and  such  items  as  mere  nails,  screws,  cleats,  con- 
necting blocks,  etc.,  represent  a  total  loss. 

Every  installation,  disconnection  or  move  requires  a  cliange 
of  all  records  and  as  the  system  of  records  in  a  complicated  tele- 
phone plant  must  be  elaborate,  the  costs  involved  in  changing 
are  considerable.  Since  every  moving  necessitates  double  serv- 
ice, viz.,  removal  of  telephone  and  installation  at  new  location, 
it  follows  that  this  class  of  service  is  more  expensive  than  orig- 
inal installation. 

On  instruction  from  the  Commission,  the  telephone  company 
submitted  its  work  orders  covering  costs  of  installation  in  25 
cases,  in  which  it  was  disclosed  that  the  average  cost  per  station 
was  $4.70. 

[8]  Having  concluded  that  an  installation  and  moving  charge 
should  be  authorized,  it  only  remains  to  determine  the  amount 
of  such  charge  and  the  manner  in  which  it  should  be  applied. 
We  believe  that  consideration  should  be  given  to  those  subscrib- 
ers who  maintain  permanent  service  but  who  find  an  occasional 
necessity  for  moving  of  telephones  and. therefore  conclude  that 
an  installation  and  moving  change  of  $2.50  may  be  established 
but  providing  that  no  moving  charge  will  be  assessed  against 
subscribers  for  the  moving  of  a  telephone  not  oftener  than  once 
each  year,  who  have  maintained  their  service  for  a  period  of  one 
year  or  more,  provided,  however,  that  said  moving  charge  shall 
not  apply  to  private  branch  exchanges,  existing  tariff  provisions 
with  reference  thereto  to  remain  in  effect. 
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Tie  followiug  table  pefl^ter  the  capital  charge  account  covering 
*^  original  pnrchases  of  its  Arizona  properties 

^^it«  td  purchase  accoimtfi: 

^ona  Telephone  A,  Telegraph  Company $1,227,784.47 

^rland  Telephone  &  Telegraph  Company  414,930.30 

^«w  State  Constrticticm  Company  14,740.96 

"Additional  charges  account  all  properties  (in  Arizona),  in- 
tereat,  uncollectible  items,  etc 59,277.63 

^  $1,716,733.36 

^Arged  plant,  equipment,  etc.,  per  appraisals—' 

^Arizona  Telephone  &  Telegraph  Company  $769,643.03 

Overland  Telephone  &  Telegraph  Company 386,140.10 

^ew  State  Construction  Company   13,131.65 

^ontrihution,  American  Telephone  &  Telegraph  Company..  600,000.00 

^ter-est  on  above  16,000.00 

>$  ^-^Mount  ol  credit  after  sale  ol  Imperial  Valley  Telephone 

^oxtapany 61,000.00 

^  $1,744,914.78 

^^^^o^:i^:aat  credited  to  the  reserve  for  accrued  depreciation  . . .        $28,181.43 

^^^e  figures  were  used  as  the  result  of  careful  appraisals  of 
*^^^-xnous  exchanges  and  toll  lines  and  other  property,  such  as 
roppii^g^  furniture,  tools  and  vehicles,  etc.,  and  uncollected  sub- 
^  J  acnb^x^s'  accounts.    The  American  Telephone  &  Telegraph  Com- 

Wy      -to  assist  the  Mountain  States  Telephone  &  Telegraph 
^^^Pa-By  is  unifying  service  in  Arizona,  absorbed  $500,000,  rep- 
^s^nting  the  greater  part  of  the  bonds  held  by  them  of  the  Con- 
solidated Telephone,  Telegraph  &  Electric  Company  and  the 
^,  .  -^^^^2:0 tia  Telephone  &  Telegraph  Company,  together  with  $15,000 

:  1  a^^i'Vied  interest  on  the  same.     This  amount  ($15,000),  it  will  ■ 

^  J  p^  ^oted,  was  deducted  from  the  purchase  account,  thus  reducing 

y  "t*iat  amount  the  cost  of  these  properties  to  the  company.    An 
f.  j  ^^^itional  deduction  of  $61,000  was  made  on  account  of  a  profit 

t  ■  ''^^li^ed  in  disposing  of  the  Imperial  V-alley  Telephone  Company 

!  P^^Perties,  included  in  the  purchase,  to  the  Pacific  Telephone 

^^  Telegraph  Company. 

-^f  ter  allowing  these  credits,  aggregating  $576,000  and  placing 

^^  the  books  of  the  company  the  value  of  plant,  furniture, 

.    Pplies,  tools,  accounts,  etc.,  which  all  went  to  make  up  the 

^^^ttuent  in  Arizona,  there  remained  an  excess  in  credits  of 

,     ">  181.43,  which  amount  was  passed  to  the  reserve  for  accrued 

^^^*^oiation  for  future  use  in  displacing  plant. 

«     Ihe  following  table  discloses  the  exchange  and  toll  investment 

^  "ttie  state  of  Arizona  for  the  years  ending  December  31,  1912 

^  l^ecember  31,  1918  and  the  net  additions  during  the  same 

g^iod: 

•^-19203.  29 


Digitized  by 


Google 


460 


ARIZONA  GORPORATTON  COMMISSION. 


^ixvl^) 


iiu.futa* 


i'H! 


u 

1. 


•J!    -tS  -2 


J<ll 


£    8 


^1 


P.n.R.1920B. 


sS' 

co^csec'<«<io«5'^0 

t« 

0 

4 

CO  -^t*  ^eo  U3 

o 

o 

S 

COiHCNTtOOUSiftWOa 

e> 

cs 

O  CO  CSO  "^O 

«? 

^ 

9® 

ooidcoi^dcioor-^io 

^I^OOr^rH^COrHtD 
O^iH  (N  Ci  CO  i«  to  C^  ^ 

iH 

lO 

•^  ei  QO  id -^  t^ 

f-i 

^ 

55 

^.2  '-^ 

CO 

-^ 

sss  ^n 

s 

Us 

« 

® 

'H 

« 

s-^sfssssss 

CO 

o 

CO»00         iH  W 

CD 

d 

^ 

^a 

&) 

w 

p-l 

00 

01 

»-t  ri  r-t  fH  r-l 

^ 

iH 

«»^ 

CO 

eoiH,-iic®cor-ao«o 

CO 

<M 

CO  rH  to  r-l  to  lO 

O 

oa 

lo 

SDi-JO'^l-;'^!^'*'^ 

pH 

OS 

oi  CO  t^  q  N  oa 

to 

tJ* 

*• 

L«       . 

c»iOQdcioc6»ft'*o6 

00 

d 

i-t  d  oi  d  *-i  d 

rA 

d 

d 

Is 

Tft^COOlQO^eOiHO 

^ 

-* 

rH  COt^         OS  05 

o 

^ 

o^  1-i  iC  QO  -^^  eq  ca  l-^  » 

<H 

«» 

t-;CO^^^        COOi 

"I 

o 

h- 

S  2 

eO  i-l  to  fM  cf  t-  CO  lO  r-T 
«*        ^tOCS(N»i5CO»0 

^ 

o 

C»  CO  to         lO  04 

« 

■^ 

d 

eo 

(N 

WrHlO         '^f 

1H 

CO 

3 

o 

iH  Oa  cq  CO  W  (N  iH 

to^      ^       ^ 

C5 

(« 

i-H 

«e^ 

g 

^ 

OODt-.QO'^i-l'^'N 

s 

d 

O     1  OO  O  UO  »H  ©  Oi 

in  1  tfi 

CO 

l-^QCco(M(^^r^co!0 

GO  C;  QC  d  C5  l!  ifl  t^ 

CO 

-<  o  oi  q  q  q 

d  -i-  d  d  d  d 

d 

q   ]  ^  ) 

£^ 

OTj-'^T'^q^^wo 

t~ 

lO 

1-  Ol  CO         Tf  o 

-* 

'^ 

*M  c;  o  lO  w  i-j^  CO  t-^ 

r^ 

r- 

r-  lO  to       Tf  iH 

r-t 

QC 

to^ 

es 

i-T  05  co'  ci  d  CO  |C  ci 

W 

d 

a3§  g« 

©f 

d 

d 

•frOD  cot-  O  -ir^  CO 

CO 

pt 

r-t 

■^ 

s. 

&i 

<N  MeO  W  e^  1-1 

lO       ^       -^ 

00 

(S 

si 

r 

a 

^H 

2§S§S§g§ 

l— 

t- 

t;  CO  Ol  — <  C5  (N 

CO    ,o 

r- 

CO 

<M 

CO 

CO  t-.  CO  q  CO  o 

«    »» 

q 

1^    , 

ddo6dh^di-5r-; 

t^ 

oi 

CO  QO  "t         1-  lib 

OS  ;  o 

^ 

^S 

CJ-^i-iioooeoco 

t^ 

o 

CO 

-H  ,-1^  cD^  (M^  t-  '^;  0_  t-^ 

t- 

t^ 

CO  .-(  lO         QO  CO 

Ob^ 

«l 

ta^ 

gC5 

-T  ^''  eo" d'  co"  «-^  o"  "-T 

t^" 

CO 

coQo"-<jr     oii-T 

co" 

t^ 

S  '^ 

Ce-OOQO  ^OD  i-^  o><o 

(» 

r-1 

fc-»       eo      fH 

CO 

o 

•-I  W  C^l  01  rH  iH 

eo      eo      CO 

o 

;S 

& 

*^ 

1 

i-lrji|^lftCO-tC<I»A 

OS 

^ 

S^^SSS 

t— 

to 

CO 

e^cooq-^coeocaoq 

•-1 

t- 

t* 

L« 

'^  cc*  d  d  00  d  "H  CO 

la 

N 

^'  ;o  d  o  oi  d 

d 

C4 

i!S 

o  o  CO  la  c:i  cj  -<f  «p 

eo 

X  r--  r-        '^  lO 

r-t 

CO  CO  CO^COOi^tHTO  03, 
*^  d  of  r-T  tC  CO  lO  oT 

® 

to 

05,1^.0         COt^ 

CO 

co^ 

fl  Od 

^H 

o 

-^  dS  cs       to 

*^ 

r-T 

9  '^ 

O  t-  »-H  lO  00  t-  fH 
1-1  W  W  i-H  r-l  r-l 

^ 

iH 

u 

s 

to- 

r^ 

OO  -^  Cf^  CO  OS  CO  ^  lO 

to 

to       COl-  N        t-  © 

t* 

ol 

"io 

CO 

O  o  ic  CO  to  w  o  ca 

■^ 

CO     •-:  0&  CO      to  o| 

QO 

■^ 

r-J 

t«     * 

•^  CO  r-^  d  t^  00*  -«!f  ic 

f— 1 

■*jH     d  d  "^      d  CO 

Ol 

d 

a» 

«  -^ 

Ci  T  CO  '*  -f  CC  CO  U5 

o 

o    ,  c;  5o  eo      -to 

to 

to 

CO 

§2 

»0  CO  Ov  CO  *-0  O  CD  -(^ 

*^  d  T-1  CO  d  ic  r-^'  w 

1-H 

1-1^  1  CO  to  l«       oi  t- 
to     LO  dto"     d" 

to^ 

^ 

s^ 

C5  <^  cs  CO  r>-  eo  o 

^^ 

to        CO        to 

to 

eo 

o 

r^  i-i  OJ  rl  ^  r^ 

rH          01         04 

to 

r« 

a 

i-T 

m^ 

rH 

€©^ 

€» 

^ 

10  CO  w  eo  CO  00  rt<  CO 
coococou^c;-*co 

*2 

»-l     i  00  lO  lO         00  3S 

m 

Ol      o 

CO 

lO 

O      01  O  c:        30  CO 

q 

01   1  to 

t>4 

t^corHiCdcocod 

1-4 

d    1  Ol  OJ  rt        Ol  Tji 

W* 

d   1  <-H 

4>  CO 

OlO'^OOi'^c:^ 

(M 

r*     to  I-  f-^       cp  t- 

^ 

to       CO 

^r^ 

«^  O  1-  «0  CO  I-  o  ^ 

O, 

'1,  1  ^^,t--^^,      t^^co 

«*^^  ,  ^t 

IS 

d"  tM'  d  d  d  d  (d 

d 

CO     to  -*"  Tft      d 

Ift     J  pH 

Ci  '^  t-  O  OJ  UO  w 

o      ic      w 

t—    :  I:* 

9 

^  iH  (M  iH  1-i 

OS         CJ         W 

^    ^ 

(S 

€^ 

^\d 

* 

M  CO  N  CO  t^  -1*  to 

1—1 

cc  r-  ss       CO  O 

a     ^- 

€0 

t-  o  t^  C5  c:;  c:  »c. 

CO 

^  01  1-         CO  03 

o 

WI 

1,1      , 

■«r  oi  d  d  d  d  oi 
lA  w  t-  o  ^.  c^  "^ 

d 

H^  d  d      d  d 

d 

d 

Is 

1— 1 

o  CO  -^      eo  '^f 

&> 

o 

(N   O^  -^^  r-;  01  -r  rH 

=^-. 

-^^  CO^h^        r-J^ 

t^ 

=1, 

12 

d  t-^  d  d  1-^  "^  oS 

t- 

d  dt^     •'d? 

d 

g 

CO  ^  -rt  cc  — '  CO  to 

tc      -^      cs 

^ 

O 

e^'-^'-  -^  -^^ 

OD         01         iH 

■^ 

CO 

D 

«» 

«& 

1-i 

^iri 

:      •'H..2  --b 
■  »  o  ^  :  2 

«*3 

f^8 

a 

4i^ 

1 

rtAT> 

bo  •^:5  ®  g 
a    *  teg  s-£ 

1111^. 

«  O)  V  a»  ^ 

acbobcbog 

5  5  i  §.15 

o  o  w  «  C 
X  '^   ><   K   ^ 

00 

3 

J 

CS    Oj 

11 

1 

tr 
a. 

.£ 
a 

1 

a 

1 

Ufld 

1 

t-l 

*c 

on 

1 

PS  S 

1 

Digitized  by 


Google 


RE  RATES  AND  CHARGES  OF  TELEPH.  COMPANIES. 


451 


The  f olloT^iug  table  give  additions  during  the  first  six  months 
of  1919  and  the  total  plant  investment  as  of  June  80,  1919. 

Aceounting  Department, 
Swokamge  and  ToU  Iwveaimeni — Btate  of  Arizona. 


June  30, 

Added  in 

1919. 

1919. 

$3,048.63 

$53.71 

1,228.82 

116,928.71 

890.70 

279,640.62 

16,741.16 

302,714.07 

10,233.31 

330,428.77 

3,212.29 

273,166.72 

19,230.95 

233,927.61 

1,786.87 

169,938.17 

18,329.71 

36,780.91 

2,532.73 

23,454.38 

2,608.46 

$1,771,257.41 

$71,546.15 

13,682.06 

312.44 

471,748.61 

15,269.85 

5.01 

454,817.29 

9,426.05 

2,368.84 

85.09 

17,437.05 

935.45 

$960,058.36' 

$26,028.86 

2,731,315.76 

97,575.01 

other  intangible  capital  exchange 

Exchange  right  of  way 

Land  and  buildings 

Central  office  equipment 

Station  equipment 

Exchange  pole  lines 

Exchange  aerial  cable 

Exchange  aerial  wire 

Exchange  underground  plant  . . . . 

Furniture,  tools,  vehicle,  etc 

Interest  during  construction 

Total  exchange  plant 

Toll  right  of  way 

Toll  pole  lines  

Toll  aerial  cable  

Toll  aerial  wire 

Toll  underground  plant 

Interest  during  construction 

Total  toll  plant 

Total  plant  investment 


The  magnitude  of  the  company's  -work  in  Arizona  is  best  real- 
ized by  its  estimate  of  capital  requirements  for  additions  and 

betterments  during  the  next  five  years,  which  estimate  is  stated 

at  $1,668,375.     For  the  year  1920,  $204,000  will  be  required 
by  the  following  statement: 

Proposed  1920  Work — Arissona, 

Tucson,  Arizona,  service  observing  desk $2,300.00 

Jerome,  Arizona,  new  #9  CO.  E 14,300.00 

Globe,  Arizona,  one  additional  Kellogg  section 5,600.00 

Tempe,  Arizona,  one  additional  Kellogg  section •  3,500.00 

Pboeniz,  Arizona,  building  changes 7,500.00 

New  exchange  and  Morse  power  plant 20,700.00 

Additional  through  repeater 1,300.00 

Service  observing  desk  special  4,000.00 

Bisbee,  Arizona,  one  additional  section  and  200  lines 8,500.00 

Clifton,  Arizona,  one  additional  105  section , 800.00 

Flagstaff,  Arizona,  one  additional  Kellogg  section 1,000.00 

Glendale,  Arizona,  one  additional  Kellogg  section  900.00 

Humboldt,  Arizona,  one  additional  105  section  .' 700.00 

Williams  to  Ash  Fork— one  No.  12  copper  circuit  and  rebuilding 

pole  line 16,000.00 

Phoenix  to  Yuma— one  No.  8  copper  circuit  requiring  new  pole 

Hue,  Tempe  to  Maricopa 100,000.00 

Tucson  to  Willcox — one  No.  12  copper  circuit 17,000.00 

Total  Arizona $204,000.00 

P.U.R.1920B. 
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The  number  of  telephones  per  capita  is  steadily  increasing. 
When  operations  were  conunenced  in  Arizona  in  1912,  there 
vpere  less  than  three  telephoned  per  one  hundred  population; 
to-day  there  6.5  per  hundred  population  and  the  ratio  constantly 
increasing.  To  meet  the  demand  for  this  growth  a  great  deal 
of  capital  will  be  required.  With  18,165  stations  in  July,  1919, 
the  company  estimates  that  there  will  be  27,208  stations  in 
December  of  1924,  an  estimated  gain  of  9,115  stations.  In 
determining  the  amount  of  money  required  for  the  addition  of 
this  number  of  stations,  the  requirements  of  poles,  cable,  wire, 
switchboards,  subscribers,  station  apparatus  and  all  other  equip- 
ment and  material,  together  with  labor  and  other  costs  are  neces- 
sary to  be  taken  into  consideration. 

From  a  study  made  by  the  company,  covering  a  period  of  one 
year  ending  Jime  30,  1919,  it  is  shown  that  the  necessitities  of 
the  business  require  a  working  capital  of  $122,523.66.  These 
figures  are  the  averages  of  monthly  balances  for  the  entire  year, 
thus  equalizing  any  abnormal  condition  that  may  appear  in  any 
one  month.  The  average  number  of  subscribers  rfor  the  year 
were  16,678.    The  actual  number  on  that  date  were  17,321. 

Working  capital  covers  supplies  ordinarily  required  for  the 
current  operation  of  the  business  and  to  meet  possible  emergen- 
cies; cash  sufficient  to  provide  for  working  advances,  prepay- 
ment, wages  and  other  expenses  from  the  time  of  beginning  oper- 
ations or  giving  service  until  receiving  payment  therefor  and 
bank  balances  to  meet  current  requirements,  and  serve  as  a  basis 
for  credit  in  time  of  financial  stress. 

It  is  nonrevenue  producing  capital  carried  in  the  business 
whether  acquired  incidental  to  the  operations  of  the  company  or 
carried  by  the  company  for  the  purpose  of  operating  the  existing 
plant  and  making  ordinary  additions  thereto.  It  represents  in- 
vested capital  and  a  company  must  earn  upon  it,  otherwise  its 
capital  will  be  impaired  to  that  extent. 

The  general  books  of  the  company  are  kept  in  Denver,  and 
while  the  accounts  are  not  kept  along  exchange  or  state  lines, 
they  reflect  the  conditions  in  operating  results  for  the  company 
as  a  whole.  In  some  respects  detail  records  are  kept  covering 
certain  accounts  for  supervisory  purposes,  as,  for  example,  ma- 
terials and  supplies  for  which  a  record  is  maintained  by  district 
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areas  and  aooounts  receivable — due  from  subscribers,  the  details 
of  which  are  kept  by  exchanges. 

In  the  state  of  Arizona  during  the  first  haJf  of  the  year  cov- 
ered by  this  study,  there  were  three  operating  districts,  viz.. 
Phoenix,  Prescott,  and  Tucson.  In  the  last  half  of  the  year, 
the  Prescott  and  Phoenix  districts  were  combined  under  the 
Phoenix  district.  During  the  whole  year  there  were  no  ex- 
changes located  outside  of  the  state  of  Arizona,  included  under 
these  districts,  and  no  exchanges  in  Arizona  carried  under  oper- 
ating districts  of  other  states,  therefore,  the  figures  for  these 
districts  are,  where  allocation  is  possible,  accurate  Arizona 
figures. 

The  following  table  shows  the  owned  stations  for  Arizona, 
southern  division  and  company  average  used  as  the  basis  for 
prorating  when  necessary. 

Owned  Stations, 


Month. 


July,  1918  

August,  1918  . . . 
September,  1918 
October,  1918  .. 
November,  1918  . 
December,  1918  ., 
January,  1919  . 
February,  1919   . 

March,  1919 

April,  1919   .... 

May,  1919 

June,  1919 


Total    

Monthly  Average  (12) 


Arizona 
Average. 


16,335 
16,423 
16,635 
36,664 
16,598 
16,661 
16,849 
17,047 
17,219 
17,379 
17,397 
17,336 


202,533 
16,878 


Southern 
Division 
Average. 


25,516 
26,671 
25,738 
25,673 
25,516 
25,522 
25,713 
25,961 
26,184 
26,395 
26,398 
26,271 


310,447 
25,871 


Company 
Average. 


256,229 
266,671 
266,328 
254,375 
263,144 
253,022 
264,351 
266,442 
268,697 
260,865 
262,224 
262,002 


3,082,266 
256,854 


Per  cent  Arizona  to  southern  division 

Per  cent  Arizona  to  company  

P.U.R.1920B. 


CoL   (b)4-Col.   (c)  =66.239% 
CJol.  (b)+CoL  (d)=  e.571% 


Digitized  by 


Google 


454  ARIZONA  CORPORATION  C0MBIIS8I0N. 

The  cash  balance  carried  by  the  company  for  the  twelve  month 

period  ending  June  80^  1919,  and  the  proportion  transferable 

to  Arizona  is  shown  in  the  following  table: 

C<uh  Bala/noe 
M(mth  End  of  Month, 

July,  1918 $356,905.53 

August.  1918  486,503.42 

September,  1918   731,890.80 

October,  1918   510.073.47 

November,  1918  563,456.08 

December,  1918  799,371.24 

January,  1919  453,393.51 

February,  1919 688,621.06 

March,  1919 902,039.02 

April,  1919  439,752.03 

May,  1919  671,833.27 

June,  1919  680,169.27 

Total   $7,180,916.70 

Company  Average  (+12)  $698,409.73 

Arizona  Proportion  06.671%  of  $698,409.78  i— $69,321.50. 

The  fact  that  the  company  is  a  constant  borrower  of  money 
would  indicate  that  they  do  not  carry  an  excessive  cash  balance. 

An  item  of  considerable  proportion  in  working  capital  is  that 
of  accounts  receivable,  including  amounts  due  the  jcompany  for 
telephone  service  rendered  and  for  which  bills  have  been  made 
and  entered  against  the  subscribers;  the  actual  amount  of  long 
distance  tolls  earned  up  to  the  end  of  the  month  but  unbilled ; 
amounts  collected  from  the  subscriber  for  which  he  has  received 
credit  but  the  advice  of  deposit  been  delayed  in  transit  to  the 
treasurer's  office  and  not  included  in  cash  balances  at  the  end 
of  the  month* 

Subscribers'  bills  for  exchange  service  are  rendered  in  advance 
but  are  sent  out  as  of  the  first  of  the  month  for  which  service  is 
billed,  therefore,  the  balances  at  the  end  of  each  month  do  not 
include  unearned  exchange  revenue.  A  deduction  is  made  from 
working  capital  figures  to  cover  cases  where  service  is  billed  in 
advance.  Table  7  of  statement  No.  3  gives  the  actual  balance 
of  the  17  principal  exchanges  of  the  state  for  each  month  from 
July,  1918  to  and  including  June,  1919,  showing  an  average  for 
the  entire  state  of  $8,085.67. 

Table  10  of  this  same  statement  reflects  amounts  due  from 
system  corporations,  American  Telephone  &  Telegraph  C<Hn- 
pany.  Western  Electric  Company  et  al.,  aggregating  $3,370,76. 

Table  No.  12  covers  material  and  supplies,  as  follows : 

P.U.R.1920B. 
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The  book  figures  are  adjusted  yearly  to  an  actual  inventory 
taken  as  of  September  30tb,  and  the  principal  items  are  checked 
monthly  through  inventory  report  madfe  by  each  exchange,  and 
occasionally  bv  traveling  auditors.  These  reports  are  closely 
supervised  in  order  to  keep  stocks  at  a  minimum,  and  if  the  rea- 
son for  any  diflFerences  is  located,  adjustments  are  made  at  once. 
The  above  review  covers  the  principal  items  of  working  capital 
while  the  following  table  gives  the  summary  as  a  whole : 

Working  Capital,  Summary,  State  of  Arizona. 
Average  from  the  Tear  Ended  June  30,  1919, 

Basis  for  prorating — 

Name.  Amount. 

Cash  and  deposits $39,321.50 

Employees'  working  funds $13,845.57 

Payroll  clearance  1,786.87     15,632.44 

Marketable  securities  453.00 

Bills  receivable — ^from  miscellaneous — mo- 
tor vehicle 2,153.30 

Notes — 

Bills  receivable — from  miscellaneous — 
warrants    17.08      2,170.38 

Accounts  receivable — due  from  subscribers    $8,085.67 
Accounts  receivable — due   from  collectors 

and  agents  119.54 

Accounts  receivable — unbilled  toll  service      7,027.48     15,232.69 

Accounts  receivable — from  system  corporations 3,370.76 

Accounts  receivable — ^miscellaneous  2,826.1fi 

Plant  supplies  53,725.17 

Office  supplies  i  206.05 

Postage  179.26    53,698.38 

Prepayments    4,065.56 

Total  working  assets $136,770.84 

Audited  vouchers  and  wages  unpaid 6,197.85 

Subscribers  deposits   26.00 

Accounts  payable  to  system  corporations 7,328.49 

Miscellaneous  accounts  payable 428.85 

Service  billed  in  advance 266.99 

Total  working  liabilities  14,247.18 

Net    working    capital — (average    for    year    ending 

6/30/19)    122,523.68 

The  data  and  figures  submitted  by  the  company  appear  to 
have  been  accurately  and  carefully  prepared  and  the  amount 
claimed  justified. 

[9]  The  general  office  and  other  expenses  of  a  similar  char- 
acter, are  charged  on  the  basis  of  owned  subscribers'  stations. 
Several  years'  experience  have  lead  to  the  belief  that  this  is 
the  most  practical  and  feasible  method.    A  proportion  of  those 
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expenses  charged  against  tlie  state  of  Arizona  for  the  year  1913 
is  as  follows : 

(Weral  office  salaries   (Officers,  clerks,  etc.)    $9»803.37 

General  office  expenses 8,419.80 

General  law  expenses 4^52.22 

Employees'  benefit  fund 10,312.99 

other  general  expenses   4,697.95 

Less  general  expense  charged  construction   2,174.65 

Messenger  service  (net)   23.43 

Proportion  to  Arizona  $30,588.34 

Thus,  it  will  be  observed  that  deducting  the  amount  charged  to 
employees'  benefit  fund,  the  total  amounted  to  only  a  little  more 
than  $20,000,  a  very  modest  sum,  when  we  take  into  considera- 
tion the  volume  and  inagnitude  of  the  company's  business. 

Advertising,  solicitation,  directories,  accidents,  damage,  and 
taxes  are  charged  direct  to  the  areas  involved. 

In  1912,  the  company  made  a  study  in  order  to  arrive  at  a 
fair  return  of  depreciation  supplied  to  stations  in  Arizona.  As 
a  primary  step  in  the  study,  data  was  asked  for  as  to  the  average 
life  in  Arizona  of  various  items  of  plant,  taking  into  considera- 
tion, not  only  physical  deterioration  and  wear  and  tear  of  the 
elements,  but  also  changes  on  account  of  civic  requirements,  and 
so  far  as  possible,  obsolescence  and  inadequacy,  accident  and 
other  causes  of  shortened  life  which  are  constantly  to  be  met  in 
Ae  telephone  business.  The  information  was  asked  from  a 
large  number  of  men  of  long  experience  in  the  telephone  business 
and  in  this  or  similar  territory.  For  the  most  part  these  were 
practical  plant  men  who  were  engaged  in  construction  and  re- 
building work  and  who  were  thoroughly  familiar  with  the  terri- 
tory and  the  class  of  plant  in  it. 

The  data  so  received  and  tabulated  was  considered  a  fair 
composite  age  covering  each  item  of  plant.  The  following  table 
shows  ^e  requirements  estimated  by  the  Mountain  States  Com- 
pany: 

P.U.R.1920B. 
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For  Applying  Depreciation  Rates 

lis  of  December  31,  1913  for  use  in  1914. 

Investment. 

Depreciation 
Rate. 

Depreciation. 

Buildings    

$1,638,717.81 

2,667,426.31 

63,205.58 

1,490,186.92 

214,346.82 

91,194.77 

4,242,624.92 

2,748,898.29 

1,731,377.62 

1,316,205.90 

57,522.64 

1,675,220.68 

105,389.06 

3,995,424.82 

6,927.14 

8,820,857.32 

344,795.04 

10,650.00 

8,664.37 

165,460.39 

.02 

.073 

.10 

.10 

.10 

.10 

.085 

.054 

.104 

.02 

.067 

.03 

.068 

.067 

.054 

.017 

.068 

.06 

.024 

.10 

$30,774.36 
194,722.12 

6,320.56 

149,018.69 

21,434.68 

9,119.47 
360,623.12 
148,440.51 
180,063.27 

Central  office  equipment 

Other  equipment  central  office  . . . 

Station  apparatus    

Private  branch  exchange 

Booths  and  special  fittings 

Exchange  pole  lines  ............ 

JSzchange  aerial  cable 

Exchange  aerial  wire 

Exchange   underground   conduit — 
main    

26,324.12 

3,834.02 

50,256.82 

6,112.57 

267,693.46 

374.07 

Exchange  underground  conduit — 
subeid 

Exchange     underground     cable — 
main  

Exchange  underground  subsid.  ... 
Toll  nole  lines ' 

Toll  aerial  cable 

Toll  aerial  wire,  copper  

Toll  aerial  wire,  iron   ••••• 

64,954.57 

23,446.06 

532.50 

Toll  loading  coils  

Toll  undermround  cable   

205.30 

Toll  furniture  and  fixtures 

16,546.04 

Total    

$26,294,986.30 

$697,036.71 
83,687.91 
668,644.21 

M 

.10 
.107 

$1,560,816.12 

Average  per  cent  of  above 

Station  installations 

.0594 
$69,703.67 

Interior  block  wire   •••••••••••• 

8,368.79 
60,834.23 

Drop  wire ••••••••••• 

Grand  total  

$27,644,266.18 

/ 

$1,699,722.81 

Average  per  cent  of  above  . . . 

Per  cent  applying  60  per  cent  of 
requirement     for    installations, 
interior  block  and  drop  wire .  • 

Suggested  rate 

.0615 

i»690 
M 

P.U.R.1920B. 


Digitized  by 


Google 


460 


AKIZONA  CX)RPORATION  COMMISSION. 


For  Applying  Depreciation  Rates,  State  of  Arizona,  as  of  Jane  30,  1919. 


Buildings    

Central  office  equipment 

Other  equipment  central  office  . 

Station  apparatus 

Private  branch  exchanges 

Booths  and  special  fittings  .... 

Exchange  pole  lines   

Exchange  aerial  cable 

Exchange  aerial  wire  (iron)    .. 

Exchange  underground  conduit^ 
main     

Exchange  underground  conduit — 
subsid 

Exchange     imderground     cable- 
main    

Exchange  underground  cable — 
subsid 

Toll  pole  lines 

Toll  aerial  cable  

Toll  aerial  wire,  copper 

Toll  aerial  wire,  iron 

Toll  loading  coils   

Toll  undergroimd  cable  

Office  furniture  and  fixtures  . . . 

Total    

Average  per  cent  of  above 

Station   installations    

Interior  block  wire  , 

Drop  wire  

Grand  total   

Per  cent  applying  50  per  cent  of 
requirement  for  installation,  in- 
terior block  and  drop  wire  . . . 

Suggested  rate 


Investment. 

Depreciation 
Rate. 

Depreciation. 

$83,058.91 

.02 

$1,661.18 

272,861.78 

.073 

19,918.91 

6,778.84 

.10 

677.88 

185,334.68 

.10 

18,633.47 

23,470.54 

.10 

2,347.05 

5,960.64 

.10 

596.06 

330,428.77 

.085 

28,0!^6.45 

273,166.72 

.064 

14,751.00 

176,743.13 

.104 

18,381.29 

75,238.10 

.08 

1,504.76 

3,545.26 

.067 

237.53 

85,685.52 

.03 

2,570.57 

5,469.29 

.058 

317.22 

471,748.61 

.067 

$1,607.16 

5.01 

.054 

.27 

415,703.00 

.017 

7,066.95 

26,840.20 

.068 

2,505.13 

2,274.09 

.03 

113.70 

2,368.34 

.024 

56.84 

10,161.59 

.10 

1,016.16 

$2,466,843.02 

$151,949.58 
.0616 

$84,622.17 

.10 

$8,462.22 

3,326.04 

.10 

332.60 

57484.48 

.107 

6,118.74 

$2,611,975.71 

$166,863.14 

.0639 

.0610 

.06 

The  American  Telephone  &  Telegraph  Company  defines  the 
subject  of  depreciation  of  plant  and  equipment  as  follows: 

"Telephone  companies  should  include  in  operating  expenses 
depreciation  charges  for  the  purpose  of  creating  proper  and  ade- 
quate reserves  to  cover  the  expenses  of  depreciation  currently 
accruing  in  the  tangible  fixed  capital.  By  expense  of  deprecia- 
tion is  meant  (a)  The  losses  suffered  through  the  current  les- 
sening in  value  of  tangible  property  from  wear  and  tear  (not 
covered  by  current  repairs),  (b)  Obsolescence  or  inadequacy 
resulting  from  age,  physical  change,  or  supersession  by  reason 

of  new  inventions,  and  discoveries,  changes  in  popular  demand, 
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or  public  requirements^  aud  (o)  Losses  suffered  through  destrue- 
tion  of  property  by  eztraordisary  casualties. 

'The  estimate  for  depredation  ol  physical  property  should 
take  into  aoooont  (a)  The  gradual  deterioration  and  ultimate  re^ 
tirement  of  units  of  property  which  may  be  satisfactorily  individ- 
ualized, such  as  buildings,  machines,  valuable  instruments,  etc.,  to 
the  end  that  by  the  time  such  units  of  properly  go  out  of  service 
there  shall  have  been  accumulated  a  reserve  equal  to  the  orig- 
inal money  cost  of  such  property  plus  expenses  incident  to  retire- 
ment less  the  value  of  any  salvage,  (b)  The  depreciation  accru- 
ing in  property  which  cannot  be  readily  individualized,  such  as 
pole  lines,  expenditures  for  repairs  or  replacements  of  individual 
parts,  ordinarily  are  not  actually  made  until  the  later  years  of 
the  life  in  service  of  such  property,  and  when  made  may,  there- 
fore, be  classed  as  extraordinary  repairs. 

'The  rate  of  depreciation  should  be  fixed  so  as  to  distribute^ 
as  nearly  as  may  be,  evenly  throughout  the  life  of  the  depreciat- 
ing properly  the  burden  of  repairs  and  the  cost  of  capital  con- 
sumed in  operations  during  a  given  month  or  year,  and  should 
be  based  upon  the  average  life  of  the  units  comprised  in  the 
respective  classes  of  property.'' 

[10]  The  reserve  for  depreciation  must  provide  against  phys- 
ical wear  and  tear,  use  or  rot;  against  physical  depreciations 
occasioned  by  the  change  in  art  and  new  inventions;  against  in- 
adequacy or  obsolescence;  against  extraordinary  casualties,  such 
as  fire,  flood  and  storm  and  other  accidents,  and  against  the 
changes  occasioned  by  civic  requirements  or  public  demand. 

[11]  In  communities  which  are  experiencing  rapid  growth 
there  is  a  constant  demand  for  new  and  better  equipment,  which 
necessitates  a  large  depreciation  reserve.  In  our  investigation 
of  this  company's  affairs,  in  cases  at  Flagstaff  and  Kingman,  our 
engineer  found  that  a  depreciation  reserve  of  6  per  cent  should 
be  applied.  From  a  careful  consideration  of  all  the  evidence 
submitted  in  this  case  and  our  experiences  with  this  and  other 
public  utilities  in  this  state,  we  are  of  the  opinion  that  a  depre- 
ciation reserve  of  6  per  cent  is  justified. 

[12]  We  have  now  to  deal  with  the  relationship  between  the 
American  Telephone  &  Telegraph  Company  and  the  Mountain 
States  Telephone  &  Telegraph  Company  and  to  decide  whether 
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or  not  the  existing  oontraot  under  which  the  former  companies 
receive  4^  per  cent  of  the  gross  revenue  of  the  Mountain  States 
Oompany  in  return  for  the  work  that  it  does  and  the  privilege 
that  it  extends  to  said  company  is  fair  and  equitable. 

In  addition  to  the  4^  per  cent  of  the  gross  revenues  the  Bell 
Company  is  paid  a  further  sum  if  the  total  number  of  instruments 
not  in  use  and  carried  in  stock  by  the  Mountain  States  Company 
exceeds  3  per  cent  of  the  total  instruments  in  use  at  any  given 
time.  The  lessee  company  endeavors  to  obviate  the  payment  of 
this  sum  insofar  as  it  can  do  so  without  impairing  the  service. 
Briefly  simmiarized  the  obligations  undertaken  by  the  American 
Telephone  &  Telegraph  Company  are  (1)  To  furnish^  without 
charge,  sufficient  telephones  and  transmitters  to  equip  all  sta« 
tions  operated  by  the  Mountain  States  Company,  and  to  furnish 
and  supply  a  working  stock  of  telephones  and  transmitters  not 
in  excess  of  8  per  cent  of  the  total  number  of  telephones  and 
transmitters  furnished  for  use  on  subscribers'  stations,  and  to 
replace  any  of  the  said  telephones  and  transmitters  when,  for 
any  reason,  it  is  necessary  to  change  them.  (This  includes  worn 
out,  broken,  depreciated  or  obsolete  instruments.)  (2)  To  fur- 
nish the  free  usage  of  all  patents  owned  or  controlled  by  them, 
without  charge  to  the  lessee  company,  and  to  defend  any  and 
all  infringement  suits  which  might  be  brought  on  account  of  the 
usage  of  apparatus  wherein  infringement  was  claimed.  (8)  To 
furnish  legal  advice  and  service  before  the  Interstate  Commerce 
Commission,  Federal  Trade  Commission  and  income  tax  author- 
ities, and  all  other  l^al  advice,  asked  for  by  the  Mountain  States 
Company.  (4)  To  furnish  engineering  advice  and  service  cover- 
ing basic  plans  for  switchboards  and  outside  plant,  and  Hie  stand* 
ardization  thereof,  and  to  make  the  necessary  studies  prelimi- 
nary to  the  formation  of  the  before-mentioned  basic  plans.  (6) 
To  study  operating  or  traffic  conditions,  and  to  compile  statistics 
from  all  the  associated  companies;  make  these  studies  available 
for  use  of  the  companies,  and  to  advise  with  the  traffic  officials 
of  the  Mountain  States  Company,  looking  forward  to  imifying 
and  improving  the  telephone  service  at  any  and  all  times.  (6) 
To  study  commercial  conditions  and  to  furnish  efficiency  experts 
looking  toward  handling  the  commercial  problems  with  the  great- 
est economy.    (7)  To  advise  as  to  the  standardization  and  appli* 
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oaAion  of  a  oniforai  system  of  ftccotmtSy  and  to  supervise  the 
efficient  administratiim  of  the  aocoanting  plan  when  determined. 
(8)  To  aid  in  the  financial  operations  of  the  company,  this  to 
cover  hroadly  the  aiding  of  the  Mountain  States  Company  in  the 
securing  of  its  needed  funds,  and  to  advise  with  the  executive 
officials  of  the  Mountain  States  Company  to  prevent  the  unwise 
expenditures  of  money  so  obtained. 

The  contractual  relations  between  the  two  companies  are  the 
outgrowth  of  modifications  made  in  an  original  license  contract 
between  the  predecessors  of  said  companies.  The  4r|  per  cent 
payment  is  made  under  that  license  contract  as  modified. 

According  to  Chairman  Vaille  of  the  Bell  system,  the  Ameri- 
can Telephone  &  Telegraph  Company  ^^is  largely  a  holding  com- 
pany. Its  securities  are  mainly  issued  for  the  purpose  of  finan- 
cing the  various  componait  parts  of  tiie  Bell  system.  It  owns 
or  controls  or  infiuences  through  stock  ownership,  license,  and 
contract  relations^  all  of  the  systems  of  long  distance  lines  and 
of  the  associated  operating  companies.  A  very  large  part  of  all 
the  issued  securities  and  capital  shares  of  the  associated  operat- 
ing companies  is  owned  by  and  is  represented  so  far  as  the  pub- 
lic is  concerned,  in  the  outstanding  shares  and  securities  of  the 
American  Telephone  &  Telegraph  Company.'^ 

According  to  the  same  authority,  the  Bell  system  "is  a  nation- 
al, universal,  interdependent,  inconnecting  system  of  telephone 
service  consisting  of  various  corporate  oi^anizations,  each  own- 
ing and  operating  its  local  system  so  combined  as  to  form  *divi- 
sions  of  operation,'  each  covering  a  particular  part  of  the  con- 
nected system.  These  local  systems  are  interconnected  and 
formed  into  a  national  centralized  interdependent  and  inter- 
connecting system  by  the  long  distance  lines  of  the  American 
Telephone  &  Telegraph  Company  and  all  co-ordinating  and  co- 
operating under  one  commcm  direction  and  one  common  policy." 

The  American  Telephone  &  Telegraph  Company  ovms  70  per 
cent  of  the  stock  of  the  Mountain  States  Company,  having  tak^i 
all  of  said  stock  at  par  value. 

The  American  Company  renders  a  vast  number  of  services  to 
the  Mountain  "States  Company,  in  addition  to  the  renting  of  in- 
struments, including  engineering,  research  and  development.  A 
large  staff  is  employed  to  find  out  the  different  kind  of  inven- 
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tions  and  patents  and  to  invent  and  patent  and  develop  them- 
selves, particularly  such  things  as  repeaters,  coils,  ete. 

Exhibit  8  sulnnitted  by  the  telephone  company  is  a  memoran- 
dum of  agreement  betwe^i  the  American  Telephone  &  Telegraph 
Company  and  the  Mountain  States  Company  and  outlines  fully 
and  completely  the  relations  between  the  two  companies. 

The  advantages  derived  by  the  lessee  company  are  many,  not 
the  least  of  which  is  the  arrangement  under  which  it  secures  its 
funds  for  the  development  and  prosecution  of  its  business.  It 
is  a  well-known  fact  that  the  stock  of  public  utilities  of  this  char- 
acter invariably  sells  at  less  than  par.  It  is  doubtful  if  the 
Mountain  States  Company,  if  operating  indep^idently  even 
though  covering  the  vast  territory  it  does,  could  place  its  stock 
or  securities  on  the  market  at  a  figure  in  excess  of  90  per  cent 
and  viewing  the  subject  from  this  standpoint,  the  total  rentals 
paid  to  the  Bell  Company  by  the  Mountain  States  Company  since 
the  latter^s  entrance  into  Arizona  would  not  equal  the  discount 
which  would  have  been  necessary  to  pay  in  the  sale  of  its  stock 
or  bonds.  We  have  found  that  $2,600,000  have  be«i  advanced 
by  the  Bell  Company,  a  discount  of  10  per  cent,  amounting  to 
$260,000,  whereas  the  total  rentals  paid  by  the  Mountain  States 
Company  from  1914  to  1918,  inclusive,  amounted  to  $102,843- 
.35. 

It  is  a  matter  of  record  that  more  companies  have  failed  be- 
cause of  inability  to  secure  funds  than  from  almost  any  other 
cause.  This  was  true  of  the  Overland  Company  which  entered 
the  field  in  Phoenix  and  certain  other  districts  in  the  northern 
part  of  the  state.  A  short  time  previous  to  the  coming  of  the 
Mountain  States  Company,  a  large  amount  of  money  was  expend- 
ed and  the  company  commenced  business  only  to  fail  a  short 
time  later  because  of  a  scarcity  of  funds.  Efforts  to  finance  it- 
self in  the  eastern  money  markets  were  entirely  unsuccessful 
and  its  stock  and  bonds  could  not  be  sold  at  any  figure.  Due  to 
the  demands  of  the  government  during  the  war  period  and  of  the 
large  industrial  plants  who  experienced  rapid  expansion  during 
the  same  time,  money  now  commands  a  larger  rate  of  interest 
than  ever  before  in  the  history  of  our  country.  This  places  a 
still  greater  burden  upon  the  public  utilities  who  must  finance 
themselves  through  the  sale  of  their  securities. 
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Ji"r.   N.  D.  Sanders,  a  banker  <rf  long  experience  and  high 

^fending  in  Phoenix,  responding  to  an  inquiry  concerning  the 

P^obstloility  of  placing  the  stock  of  the  Mountain  States  Company 

^^   t;ix^  market  in  the  event  that  it  was  operated  independently 

^^  ^ir^  Bell  system,  stated  that  "it  would  be  very  difficult  to  do 

^^"txse  the  earnings  are  not  up  to  the  standard  on  which  it  could 

^'I      "fco  the  public  on  its  merit.     Consequently  it  would  have  to 

^t^^       -this  large  corporation  and  scientific  management  back  of 


i^  American  Telephone  &  Telegraph  Company' has  an  in- 
^^^ 'fc^K^^icfc.ent  in  the  state  of  Arizona  in  excess  of  $65,000,  repre- 
^^■■^^^i:»3g  transmitters,  receivers,  and  induction  coils,  as  shown 
^^     ^"t^tement  No.  20,  as  follows: 

^^^*'"*:^^^      of  A.  T.  &  T.  Co.  Transmitters,  Receivers  and  Induction  Colls  in 

Arizona  June  30.  1919. 

Transinitters. 
^^^*^"-^'*:^«r  substation  transmitters  No,  350  type^ 

^■^  »:^  use   8,327 

^H:  -mn  stock     160 

^EI:^  transit   5 

Total    3,492  at  $2.25    $7,S57.00 

•""  *  ^  *  «:»^r  substation  transmitters  No.  329  trpe — 

^X.rma,  use    ^ 13,307 

31:^  stock    642 

^^«  transit  23 

Total  13,972  at    1.50    20,958.00 

^*^"*^^>«r  operators*  transmitters — 

iise    135 

stock    8 

Total    143  at    3.00         429.00 

vj^  Receivers. 

^^^J^^A'  substation  receivers — 

5^KA     Tise  16,634 

i^     «tock 802 

-^^*^      transit  28 

Total   17,464  at    1.50    26,196.00 

-^^^?'  operators'  receivers — 

i^      use   • 185 

-■-^■^     stock 8 

Total    143  at    2.25         821.76 

j^--!^         _  Induction  Coils. 


,^  ^i:^  substation  induction  coils — 

^^    use 16,634 

i>^    stock 802 

-■-*^    transit   28 

F^X^-    -^       Total   - ^7,464  at      .546    9,517.89 
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Number  ewitchboard  induction  coils — 

In  use   68  at      .M6         65.62 

Totel  $65,846.26 

20%  of  A.  T.  &  T,  Co.  Transmitters  in  Arizona  are  estimated  by  Mr.  O.  F. 

Teschner,  Division  Plant  Superintendent,  El  Paso  as  of  the  #350  type 

(Long  Arm). 
Annual  charges  23  per  cent  of  $65,345.25  $15,029.40 

The  annual  charge  of  23  per  cent  for  the  maintenance  of  these 
instruments  is  arrived  at  in  the  following  manner : 

Maintenance   ;, 4.1% 

Administration   1.6% 

Taxes    1.3% 

Depreciation 8.  % 

Return  8.  % 

23.  % 

The  development  of  phantom  circuits,  loading  coils  and  tele- 
phone repeaters  constitutes  another  large  saving  accruing  to  the 
benefit  of  the  lessee  company.  The  phantom  circuit  was  devel- 
oped by  the  general  engineering  department  of  the  American 
Telephone  &  Telegraph  Company  and,  at  the  present  time,  is 
in  almost  universal  use.  It  is  created  on  two  physical  circuits 
and  requires  only  the  installation  of  inexpensive  coils  at  each 
end  of  these  physical  circuits  and  certain  transportation  to  en- 
sure the  absence  of  excessive  noise  on  the  created  circuit.  The 
voice  impulses  on  the  phantom  circuit  do  not  conflict  with  those 
on  the  physical  circuits,  as  each  physical  circuit  is  used  one  as 
one  conductor  of  the  phantom,  and  the  voice  impulses  on  the 
physical  circuits  use  the  two  sides  of  such  physical  circuits  as 
the  conductors  essential  to  their  transmission.  It  will  be  seen, 
therefore,  that  three  satisfactory  talking  circuits  are  obtained 
for  the  cost  of  two  physical  circuits,  assuring  the  saving  of  33^ 
per  cent. 

The  value  of  the  service  furnished  to  the  Mountain  States 
Company  by  the  Bell  Company,  with  reference  to  engineering 
and  legal  advice  is  great.  It  is  undoubtedly  true  that  the  Moun- 
tain States  Company  would  find  it  necessary  to  double  their 
force  in  these  departments  if  they  were  unable  to  call  upon  the 
Bell  Company. 

The  same  is  true  with  reference  to  auditing  and  accounting. 

The  contractual  relations  between  the  Mountain  States  Com- 
pany and  the  Western  Electric  Company  were  made  possible  by 
P.U.R.1920B.  .. 
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tte  x^lationship  with  the  Bell  Company.    One  of  the  princit>al 
^vix^^e  to  the  telephone  company  by  virtue  of  this  contract  is 
^e    ajrrangenient  whereby  the  Western  Electric  Company  acts 
^s  tlx^  purchasing  agent  for  the  telephone  company.    The  West- 
^^^1.     H electric  Company,  by  reason  of  the  fact  that  it  acts  in  the 
sam.^     capacity  for  all  of  the  operating  companies  of  the  Bell 
sjrst^xiQ  and  thereby  it  has  a  purchasing  power  which  enables  it 
to    s^<*iire  telephone  materials  of  all  classes  and  descriptions  at 
prions-  which  are  manifestly  far  below  what  the  Mountain  States 
Com.;f>any,  or  any  other  individual  company  could  possibly  se- 
cxxxr^^        The  Western  Electric  Company  maintains  two  supply 
"Wfitx-^liouses  in  the  district  in  which  the  Mountain  States  Company 
oi>^x-«i.tes ;  one  at  Denver  and  one  at  Salt  Lake  City.    These  ware- 
Hoias^se  are  distributing  centers  for  the  supplies  which  are  needed 
tlxiroTxghout  the  district  served,  thereby  enabling  the  company 
to     s^K2ure,  not  only  quicker  service  in  cases  of  emergency  but 
^^^t;xix-ally  lower  freight  rates  than  would  be  the  case  if  the  sup- 
plies  ^ere  shipped  from  an  eastern  point. 

Tiiere  are  many  other  features  of  this  contract  which  are  dis- 
tinotly  advantageous  to  the  telephone  company. 

-'^^^  our  investigation  in  Docket  No.  274,  being  an  inquiry  with 
^oi-eixce  to  rates  charged  by  the  Mountain  States  Company  at 
•ria^staff,  our  engineer  and  auditor  were  sent  to  Denver  for  the 
P^J^f>os^  of  making  a  detailed  investigation  of  the  books  of  the 
^^"^I^^xiy.  With  reference  to  the  contract  between  the  Bell  Com- 
panjy^  3^3i(j  the  Mountain  States  Company,  our  auditor,  Mr.  W.  N. 
^^^^®at;«r,  now  assistant  general  auditor  of  the  Earby  Lumber 


Co 


^^*~^I^^uiy  of  Houston,  Texas,  and  one  of  the  best  and  most  capa- 


^tf^J^-*^^    Commission,  from  which  we  quote  in  part  as  follows: 

^    .    ^    ^5f  ountain  States  Company  pays  no  attention  to  experiment 

^^*^^     This  is  done  by  a  large  staff  of  four  or  five  hundred 

^    ^^-*-*^s  in  the  American  Company's  organization.     The  design 

^  ^^aptability  of  any  and  all  telephone  apparatus  is  devolved 

^j^      ^  ^^^  staff  of  the  American  Company.    The  securing  of  patents 

^j^     ^-^^^^jrovements  is  looked  after  entirely  by  that  company,  and 

p       ^"       also  protect  patent  infringements.     The  American  Com- 

jj^^^^   bears  all  of  the  expenses  incident  to  the  above  and  there  is 

l>^-^^^^^x  on  the  resources  of  the  operating  company. 
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It  was  my  understanding  that  almost  all  of  the  important  tele- 
phone patents  had  expired  but  I  was  advised  that  some  of  the 
most  important  devices  in  connection  with  transmission,  preven- 
tion of  induction  and  kindred  matters  are  practically  oi  recent 
date;  that  the  American  Company  has  to-day  over  1,000  patents 
in  eflFect  This  can  be  noted  by  the  progress  made  in  long  dis- 
tance telephone  service  between  New  York  and  San  Francisco 
so  well  as  the  long  distance  service  in  Arizona,  all  of  which  has 
been  accomplished  within  the  last  five  years. 

The  American  Company  assumes  all  of  the  expenses,  for  in- 
stance, of  a  complete  switchboard,  with  all  terminal  apparatus, 
cables,  machines,  etc.  for  the  testing  and  experimentation  inci- 
dent to  improvements.  This  same  work  is  conducted  also  as  re- 
gards cables,  aerial  and  underground  instruments,  transmitters, 
receivers  and  everything  that  is  used  in  providing  telephone 
service,  building  construction,  fire  protection  for  the  reduction 
of  fire  hazards.  The  engineering  department  of  the  American 
Company  gives  a  great  deal  of  time  to  operating  methods,  ways  of 
improving  the  service,  lessening  the  load  on  the  part  of  the 
operating  companies,  its  studies  leading  to  a  better  and  improved 
service. 

The  American  Company  has  an  accounting  department  under 
the  control  of  a  comptroller  who  with  a  staflF  of  experts  has 
worked  out  for  the  associated  companies  accounting  methods; 
it  studies  in  connection  with  the  different  types  of  equipment ; 
it  works  with  the  Interstate  Commerce  Commission  almost  con- 
stantly on  methods  of  accounting.  Only  lately  the  Interstate 
Commerce  Commission  made  a  request  for  a  great  deal  of  in- 
formation, submitting  therefor  a  great  volume  of  forms;  this 
information  to  be  furnished  by  the  associate  companies  for  the 
information  of  the  Interstate  Commerce  Commission.  The 
American  Company  in  co-operation  with  the  Commission  has 
worked  out  a  system  which  will  give  them  all  the  information 
they  desire  in  a  somewhat  different  form,  at  a  saving  of  hun- 
dreds of  thousands  of  dollars  to  the  associate  companies. 

The  efficiency  of  the  Mountain  States  Company's  organization, 
the  methods  which  they  have,  are  all  on  what  appears  to  me  to 
*be  an  absolutely  sound  basis.  This  has  been  accomplished  with- 
out loss  of  money  on  the  part  of  the  local  company.    It  has  been 
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done,  it  seems  to  me,  in  a  maimer  very  economical  to  the  general 
publia  ;  that  is  to  say,  that  the  telephone  companies  operating 
tiro  ughout  the  United  States,  being  a  part  of  the  Bell  i^stem, 
&re  oi>erating  under  the  best  that  can  be  procured  of  all  methods 
^d    SLt:  no  specific  additional  cost  to  these  companies.    The  Moun- 
tain    States  Telephone  &  Telegraph  Company,  of  course,  has  its 
eng-ixi^rs  whose  duty  it  is  to  install  the  plant  under  approved 
plans  -  in  other  words,  the  Mountain  States  Company  has  been 
gi^'^xi    the  tools  with  which  to  work  and  it  is  their  duty  to  build 
the    j>x-operty  and  maintain  it.    This,  of  course,  requires  a  com- 
pafatrively  small  organization,  but  necessary  nevertheless. 

^  >^    the  matter  of  the  4^  per  cent  there  is  one  thing  that  I  feel 

^e    riiust  keep  in  mind  all  the  time:  That  the  transmitters  and 

receivers  are  furnished  without  charge,  maintained  without  cost, 

^d    I'eplaced  without  cost  to  the  Mountain  States  Company,  and 

^    addition  to  all  of  the  services  above  mentioned  by  me,  there 

can    l>^  j^0  question  but  what  a  great  deal  of  revenue  obtained  by 

^®    company  is  only  possible  by  its  free  and  unrestricted  use  of 

^      ^f    the  improved  devices  of  the  American  Telephone  &  Tele- 

^^I>li  Company.    In  addition  to  the  poles  and  wires  which  make 

"P     title  toll  lines  there  are  a  multitude  of  devices  necessary  to 

^^^    the  conversation  commercial  (using  a  telephone  term)  in 

^"^    ^^rords,  make  the  telephone  conversation  possible  and  easy. 

^^^^    a.dvised,  for  instance,  that  even  local  transmission  was  al- 

Tu^^    Stopped  by  the  advent  of  the  power  and  light  companies. 

^   ^   -A.  merican  Company,  with  a  staflF  of  experts,  spent  a  number 

"^^^rs  solving  this  problem,  so  that  to-day  regardless  of  these 

,.     ®^<i^  electrical  disturbances,  transmission  locally  and  by  long 

J:^^tx<>e  is  not  only  possible  but  safe, 
jy-      ^      is  obvious  from  all  statistics  that  are  available  with  the 
pv     ^^^*^ train  States  Company  or  even  with  the  United  States  tele- 
^^^    census  that  the  Bell  system,  under  its  present  arrange- 


^^^^  service,  developing  its  territory  and  financing  extensions, 
conclusion  I  wish  to  state  that  it  is  almost  impossible  to 


•^1         ^>     has  accomplished  wonders  along  the  line  of  giving  tele- 

rj^    ^^    a  cash  value  on  the  service  rendered  the  Mountain  States 
^*'^;E^lione  &  Telegraph  Company  by  the  American  Telephone  & 
^^^«raph  Company.'* 
^^om  the  foregoing,  it  is  quite  obvious  that  the  contract  be- 
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tween  the  Bell  system  and  the  Mountain  States  Telephone  & 
Telegraph  Company  is  a  most  favorable  one  for  the  latter  and 
that  the  payments  thereunder  are  reasonable  and  fair  to  the 
Mountain  States  Telephone  Company  and  to  the  public  which 
is  serves. 

We  have  reviewed  the  proceedings  herein  at  considerable 
length,  particularly  because  of  the  fact  that  we  have  not  been 
able  to  make  a  valuation  of  the  plant  in  Arizona,  believing  that 
to  do  so,  would  result  in  a  valuation  for  rate-making  purposes, 
which  under  existing  conditions  would  be  unfair  to  the  public. 
It  seems  preferable  to  adopt  for  the  present  the  book  figures  here- 
in given  and  to  make  a  valuation  of  our  own  at  a  future  date 
when  prices  drop  to  something  near  normaL  In  this  connection, 
it  will  not  be  lost  sight  of  that  the  book  figures  are  nearly  $600,- 

000  less  than  the  actual  purchase  price. 

A  brief  review  of  the  reports  of  state  Commissions  during  the 
last  few  months  indicates  than  in  approximately  100  telephone 
oases  in  25  states  of  the  Union,  advances  in  rates  have  been 
authorized. 

Since  it  is  shown  that  the  company  has  never  earned  a  rate 
of  8  per  cent  upon  the  figures  herein  given  and  since  it  is  not 
apparent  that  the  rates  established  by  the  government  will  earn 
in  excess  of  this  sum  under  existing  conditions,  we  are  of  the 
opinion  and  find  that  the  present  rates  should  be  contintied  until 
changed  conditions  warrant  further  action.  The  company  vnll 
be  required  to  make  frequent  reports  of  its  earnings,  and  when 
they  reach  a  point  that  will  justify  changes  and  reductions  in 
rates,  prompt  action  will  be  instituted  by  the  Commission  to 
that  end. 

Jones,  Commissioner,  dissenting:  After  a  careful  study  of  all 
of  the  records  in  this  matter,  my  judgment  differs  so  widely 
from  the  majority  of  the  Commissioners  I  feel  it  my  duty  to 
file  a  separate  opinion.  This  is  not  done  in  a  spirit  of  criticism 
nor  do  I  urge  that  my  judgment  is  superior  to  that  of  my  asso- 
ciates. I  find  in  the  majority  opinion,  however,  so  many  mat- 
ters that  to  me  appear  not  to  be  supported  by  the  records  and 
facts  and  the  conclusions  drawn  so  wholly  at  variance  with  what 

1  conceive  to  be  my  duty  as  a  Commissioner  that  in  a  most  f  riend- 
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ly  spirit  call  attention  to  the  facte  of  record  as  they  present  them- 
selves to  me. 

I  shall  review  briefly  the  znajority  <^inion,  calling  attention 
consecutivefy  to  such  statements  that  I  am  unable  to  concur  in> 
and  later  to  present  facts  of  rec(^d  not  referred  to  in  said  opin- 
ion. The  statement  in  the  second  paragraph  of  page  two  that 
"Only  the  Mountain  States  Company  submitted  testimony  and 
exhibits,  the  other  companies  being  content  to  submit  their  cases 
on  the  showing  made  by  the  Mountain  States,"  is  not  borne  out 
by  our  records  except  that  the  Mountain  States  Company  was 
the  only  one  that  submitted  testimony. 

The  Arizyna  Southern  Telephone  Company  was  represented 
by  Mr.  Thornton  at  the  opening  of  the  case,  but  nothing  was 
said  by,  or  for  him,  in  the  record.  The  telephone  properties 
owned  by  the  Arizona  Southern  is  what  might  be  deemed  an 
industrial  telephone  system  extending  from  Silverbell  to  Red 
Kock,  a  distance  of  twenty  miles,  and  is  the  property  of  the  Ari- 
zona Southern  Railway.  There  is  but  three  or  four  commercial 
telephones  on  this  line,  and  the  company  has  now  fQed  with  us 
a  petition  to  discontinue  service  and  upon  the  showing  made, 
this  will  no  doubt  be  permitted  as  the  entire  Commission  has 
expressed  such  an  opinion.  The  Arizona  Southern  Telephone 
Company  was  not  taken  under  Federal  control,  did  not  increase 
its  rates  nor  has  it  an  application  before  us  to  increase  rates, 
so  it  can  be  truthfully  said  that  the  only  representative  at  our 
investigation  of  telephone  rates  and  charges  of  companies  oper- 
ating in  the  state  was  the  Moimtain  States  Company. 

None  of  the  following  named  companies  have  indicated  in 
any  way  to  the  Commission  that  they  were  "content  to  submit 
their  cases  on  the  showing  made  by  the  Mountain  States.'' 

Arizona,  California  and  Nevada  Telephone  Company,  is  rath- 
er an  important  line  serving  Mohave  county.  It  has  an  inde- 
pendent application  now  priding  before  the  Commission. 

The  Bouse  Ehrenburg  Telephone  Company  did  not  increase 
its  rates  nor  is  it  an  applicant  for  increased  rates. 

This  is  true  of  the  Chiricahua  Telegraph  &  Telephone  Com- 
pany, the  Duquesne  &  Nogales  Telephone  Company,  this  La  Osa 
Telephone  Ckonpany,  the  Miami  Townsite  Company,  operating 
an  exchange  in  the  large  tovni  of  Miami,  the  Lordsburg-Ihincan 
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Telephone  Company,  the  Navajo-Apache  Telephone  Company. 
These  are  all  of  the  telephone  companies  in  the  state.  The  last- 
named  company  has  an  independent  application  now  pending, 
the  import  of  its  application  being  only  that  we  value  its  ppop- 
«rty,  review  its  affairs  and  establish  reasonable  rates. 

The  Lordsburg-Dimcan  Telephone  Company  states  to  the  Com- 
mission "that  it  has  made  no  changes,  and  will  not,  without  first 
taking  it  up  with  the  Commission." 

The  only  companies  operating  in  the  state  taken  under  Fed- 
eral control  were  the  Arizona,  California,  and  Nevada,  the  Nava- 
jo-Apache Telephone  Company  and  the  Mountain  States  Com- 
pany. None  of  these  companies  excepting  the  Mountain  States 
are  urging  a  continuation  of  government  rates.  Many  of  the 
companies  did  not  increase  their  rates  and  are  not  applicants 
for  increased  rates. 

The  statement  on  the  same  page  that  the  Moimtain  States 
*'now  reaches  all  of  the  important  cities,  towns,  and  communi- 
ties of  the  state  and  affords  the  people  a  class  of  service  unex- 
celled so  far  as  our  knowledge  goes,  in  the  entire  country,"  is 
erroneous  im  part  if  not  in  whole.  The  company  named  does  not 
reach  the  important  cities  of  Miami  and  Kingman  and  many  oth- 
«r  important  cities  served  by  the  companies  above  named.  In- 
sofar as  its  service  is  concerned,  I  question  whether  it  could  prop- 
-erly  be  said  that  it  was  unexcelled. 

Our  recwds  do  not  bear  out  the  statement  that  "at  the  time  of 
its  entrance  into  the  atate,  there  were  a  number  of  small  com- 
panies operating  with  poorly  constructed  lines  and  inferior 
equipment,  which  made  satisfactory  long  distance  service  prac- 
tically impossible,"  and  that  there  was  an  entire  lack  of  proper 
engineering,  etc.  The  facts  of  record  before  the  Commission  are 
that  the  Overland  Telephone  Company  had  very  recently  in- 
stalled a  high  dass  system  in  the  state  with  automatic  telephones, 
all  done  under  competent  engineering  advice.  The  Arizona  Tele- 
phone &  Telegraph  Company,  one  of  the  older  and  larger  sys- 
tems, owned  and  (grated  by  Epes  Kandolph  and  G.  W.  Hinch- 
diffe,  was  well  managed  and  at  the  time  of  its  construction 
competently  engineered  and  constructed.  It  is  true  that  there 
has  been  and  is  constantly  being  made,  improvements  in  tele- 
phone operation  and  construction,  and  to  compare  and  condemn 
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Bygtems  in  operation  ten  years  ago  with  Bystems  built  to-day  is 
hardly  fair  to  the  early  pioneers  who  gave  Arizona  its  first  tele- 
phone service. 

The  statement,  on  page  4  of  the  opinion,  that  ^^one  of  the  first 
and  greatest  benefits  derived  by  the  people  of  Phoenix  and  adja- 
cent towns  was  the  cons<didation  of  the  competing  companies 
with  a  consequent  lessening  of  the  cost  of  service  and  a  v^ry 
marked  improvement  in  quality,"  is  in  its  essential  aspect  en- 
tirely erroneous.  The  only  dual  system  of  any  consequence  was 
in  Phoenix,  but  instead  ci  lessening  the  cost  of  service,  there 
was  an  immediate  increasa 

The  Overland  Company  at  the  time  of  its  absorption  by  the 
Mountain  States  was  maintaining  in  Phoenix,  Glendale,  and 
other  towns  a  rate  of  $30  per  year  for  one  party  business  linee, 
$24  one  party  resid^ace  lines,  $18  two  parties  business  or  resi- 
dence lines.  The  Arizona  Telephone  &  Telegraph  Company 
maintained  rates  at  Jerome  and  other  points,  $36  for  one  party 
business  lines,  $24  one  party  residence,  and  $30  for  two  party 
business  lines.  One  of  the  conditions  precedent  to  the  merger 
of  these  companies  was  a  concession  by  this  Commissicn  that  the 
rates  of  the  Overland  Company  would  be  immediately  increased, 
or  at  least  increased  just  as  soon  as  a  physical  merger  of  the 
properties  could  be  made.  This  was  effected  in  1914  by  our 
docket  No.  8.  The  rates  were  increased  to  $48  one  party  busi- 
ness lines,  $36  one  party  residence  lines,  the  party  business  rate 
entirely  eliminated  and  the  two  party  residence  rate  increased 
to  $30,  so  ii^tead  of  being  a  lessening  of  the  cost  of  telephones  it 
was  immediately  followed  by  an  increase  and  has  later  been  fol- 
lowed by  many  others,  which  I  shaU  later  point  out 

The  laudatory  expressions  running  through  the  opinion  I  can 
concur  in  only  in  part.  While  the  company  has  made  many  im- 
provements in  its  system,  such  improvements  were  promised  and 
agreed  to  as  a  condition  precedent  to  permitting  early  increases 
in  rates  and  the  merging  of  local  companies.  Our  files  disclose 
that  there  have  been  many  complaintB  of  failure  of  tfie  aompany 
to  provide  service,  and,  in  some  cases,  took  what  I  leH  to  be  an 
arbitrary  position  in  declining  to  provide  service  except  under 
exactions  not  justified. 

It  will  be  observ^  that  the  statement  of  a  committee  repre- 
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eenting  the  Chambers  of  Commerce  of  Phoenix  and  Tucson,  and 
letters  frcnn  Tempe,  Chandler  and  Mesa,  throw  no  light  on  the 
question  involved,  namely  the  reasonableness  of  rates.  Repre- 
sentation of  the  Phoenix  Chamber  of  Commerce  that  ^We  don't 
want  a  deteriorated  service  at  a  lower  price;  we  much  prefer  a 
better  service  if  it  can  be  had,  at  a  higher  price,''  would  probably 
express  the  opinion  of  a  majority  of  the  business  interests  of  the 
state.  Our  laws  require  public  service  coiT)orations  to  render 
adequate  service  at  a  reasonable  rate.  The  puUic  is  entitled  to 
both  good  service  and  reasonable  rates.  The  representative  from 
Tucson  admitted  that  he  had  not  interviewed  any  of  the  residents 
but  had  canvassed  a  few  of  the  business  men  and  he  states  that 
there  has  been  more  demands  made  upon  the  company  at  Tucson 
for  wage  adjustments  than  in  any  other  part  of  ihe  state.  If 
this  is  true,  it  is  then  time  for  the  Commission  to  classify  the 
towns  of  the  state  upon  a  basis  of  costs  of  operating,  and  not  per- 
mit the  company  itself  to  make  arbitrary  classifications  as  the 
records  show  in  this  case  it  has  done.  Letters  from  Tempo, 
Chandler  and  Mesa  indicate  that  a  representative  of  the  company 
has  raised  the  question  in  these  towns  as  to  a  farther  change  in 
toll  rates.  It  is  not  indicated  whether  the  change  discussed  was 
downward  or  upward,  and,  in  the  absence  of  the  parties  and  the 
lack  of  opportunity  to  question  them,  the  letters  throw  no  light 
on  the  real  issue. 

The  transcript  of  testimony  refers  to  a  letter  from  the  War- 
ren District  C<Hnmercial  Club.  This  is  not  included  in  the 
majority  opinion,  nor  is  the  letter  at  this  time  in  the  docket 
papers  of  the  case. 

I  cannot  subscribe  to  the  doctrine  announced  in  the  majority 
opinion  on  page  19,  that  ^^The  first  consideration  in  rate  making 
is  to  secure  adequate  revenue."  I  find  that  much  of  the  fifty- 
nine  pages  of  the  opinion  is  quotations  from  written  statements 
filed  in  the  case  by  officials  of  ike  company,  the  statements  so 
filed  being,  of  course,  ailments  in  favor  of  the  company's  con- 
tention. I  do  not  think  by  any  means  that  the  first  consideration 
in  rate  making  is  to  secure  adequate  revenue.  In  my  judgment 
the  first  consideration  in  rate  making  is  that  rates  shall  be  law- 
ful, which  means  that  they  shall  be  reasonable  and  jnst.  The 
questions  contained  in  the  opinion  are  oopied  from  written  state- 
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m^nt8  filed  by  the  ccHnpany  in  the  caae,  and  necessarily  present 
bat  one  side  of  the  principles  involyed* 

Reference  to  the  Colorado  State  Oommission's  eomprehensive 
investigation  and  hearing  in  1917  anthorizii^g  the  rates  which 
\rould  give  to  the  Mountain  States  Oompany  a  rate  of  return  of 
not  less  than  8  per  oent^  diould  either  hare  been  omitted,  or  the 
further  statement  made  that  the  Colorado  Oommiasion  in  case 
No.  22  decided  June  14,  1919,  found  at  Bowldw,  Colorado,  that 
tbe  rates  for  one-party  business  lines  should  be  $42,  contrasted 
with  the  rate  made  jointly  by  the  Postmaster  General  and  the 
telephone  company  of  $66. 

A  very  brief  reference  is  made  on  page  24  to  government 
control,  and  the  rates  alleged  to  have  been  made  by  the  Post- 
master General  It  would  have  been  profitable  and  enlightening 
to  have  renewed  ^s  subject  at  a  greater  length.  To  have  stated 
for  illustration  that  under  cross-examination  by  Assistant  At- 
torney General  Gandy,  officials  of  the  company  admitted  that 
the  telephone  officials,  themselves,  made  all  of  the  rates  allied 
to  have  been  made  by  the  Postmaster  General,  that  the  adjust- 
ment was  made  on  the  principle  of  the  ^Sralue  of  the  service  to 
those  people''  which  is  another  way  to  express  the  old  proposition 
"all  the  traffic  will  bear/*  It  would  have  been  profitable,  too, 
to  have  reviewed,  as  I  shall  later  review,  the  many  rate  advances 
a&d  oonoessions  made  by  the  Commission  in  the  interests  of  the 
company.  It  would  have  been  of  interest  to  the  public  for  the 
Commission  to  have  stated  that  in  Dockets  542  and  548,  entered 
in  September,  1918,  written  by  then  Commissioner  Betts,  and 
concurred  in  by  Commissioner  Cole,  wherein  the  rates  in  Phoe- 
nix and  Tucson  were  increased  from  $4  to  $6  per  month ;  that 
the  manager  of  the  telephone  company,  who  made  the  case,  stat- 
ed that  this  increase  would  get  them  by  the  war  and  that  no  fur- 
ther increases  would  be  asked  for.  It  would  have  been  very 
interesting  to  comment  further  upon  what  the  majority  Commis- 
sioners state  was  the  precipitate  action  of  the  Postmaster  Gen- 
eral made  without  mature  deliberation  in  the  telephone  rate 
advances,  how  they  were  made,  by  whom  they  were  made  and 
how  this  Commission  was  kept  in  ignorance  of  the  proposed 
change,  notwithstanding  the  local  and  general  telephone  officials 
were  well  informed  sixty  days  prior,  how  the  rates  were  filed 
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at  the  last  liour  of  the  last  day  prior  to  their  becoming  effective, 
and  what  efforts  this  Commission  made  in  attempting  to  defeat 
the  advance^by  issuing  Genial  Order  No.  59,  signed  by  all  mem- 
bers of  the  Commission,  said  order  reading  in  part : 

''It  further  appearing  that  the  increases  and  cdianges  made  and 
sought  to  be  made  have  been  arbitrarily  affected  in  a  manner 
wholly  contrary  to  llie  laws  of  Arizona,  and  contrary  to  the  prac- 
tice of  Federal,  state,  and  other  regulatory  Commissions,  in  that 
the  public  has  been  given  no  opportunity  to  be  heard  or  to  ad- 
vance reasons  for  the  general  belief  that  the  changes  and  charges 
made  and  sought  to  be  made  are  imjustifieA'' 

The  rates  made  effective  by  the  majority  opinion  are  the  rates 
made  effective  in  violation  of  this  order  No.  59  and,  in  my  opin- 
ion, the  conditions  have  not  so  changed  that  would  warrant  such 
a  decided  reversal  of  the  Ccmimission  in  the  premises. 

Among  other  innovations  inaugurated  by  the  telephone  com- 
panies under  stress  of  war  after  the  war  had  ended,  by  author- 
ity of  a  complainant  Postmaster  General,  is  that  of  "connect  and 
moving  charges."  We  may  reasonably  assume  that  the  telephone 
companies  were  fully  satisfied  that  state  Commissions  would  not 
give  sanction  to  this  in  an  initiatory  way,  so  they  hastened,  as 
they  did,  in  increasing  their  rates,  to  make  it  effective  and  charge 
it  all  up  to  the  government  The- exaction  of  a  connect  charge 
is  a  distinct  discrimination  against  new  subscribers  for  telephone 
service,  giving  all  old  subscribers  a  preference.  The  collection 
and  permanent  retention  of  such  a  charge  is  not  justified.  Ap- 
proval might  be  given  to  the  system  in  effect  in  California,  that 
transient  telephone  subscribers  should  make  a  deposit,  agreeing 
to  keep  their  telephones  for  a  period  of  a  year,  and  if  retained 
for  that  period  a  refund  would  be  made,  but  to  charge  for  the 
installation  of  the  telephone  that  goes  to  improve  the  revenues 
of  a  telephone  company,  could  well  be  likened  to  a  merchants 
charging  admission  to  his  store.  In  other  words,  before  you  can 
buy  service  or  goods  you  must  knock  at  the  door,  sign  a  contract, 
and  pay  your  money. 

A  public  service  corporation  cannot  properly  object  to  the  re- 
fusal of  state  Commissions  to  lend  aid  to  such  charges,  for  in 
the  final  analysis,  public  service  corporations  can  demand  and 
require  that  they  be  permitted  to  earn  a  reasonable  rate  of  return 
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Opoix     their  honest  inveetment  after  proper  operating  expenses 
-^-e v^    l)een  provided.    It  is  not  for  the  public  service  corporation 
^   fi^i.^P'  how  this  shall  be  collected.    State  Commissiims  have  been 
^^^^-fc^5d  for  that  purpose. 

la^'Vfce  tables  of  figures  submitted  in  the  majority  opinion  are 
cop>i^s  of  tables  submitted  in  the  hearing  not  by  witnesses  who 
ina.<fl  ^  them,  and  as  I  shall  later  point  out,  have  not  been  the  sub- 
ject-fc  of  any  study,  check,  or  verification  by  either  the  Commis- 
sio^oL^^  engineer  or  auditor. 

<Z>:m^^  pages  53  and  54  of  the  opinion,  the  Commission  states:  "It 

i^     <i<z>iibtful  if  the  Mountain  States  Company,  if  operating  inde- 

P^3=i.cicntly  even  though  covering  the  vast  territory  it  does,  could 

pl«i-<2^  its  stock  or  securities  on  the  market  at  a  figure  in  excess 

^^     &0  per  cent,''  etc     This  is  stated  in  partial  justification  of 

^^^    r>ayment  by'the  Mountain  States  Company  to  the  Bell  Com- 

T^^"^,y    of  4^  per  cent  of  its  gross  earnings.    I  cannot  agree  that 

secxi.:i-i:|.^gg  paying  7  and  8  per  cent  need  be  sold  at  a  discount  of 

^^    T>^xr  cent.    This  is  certainly  true  at  the  time  when  securities 

"^-fc^is  company  were  marketed. 

-*^1^^  statement,  on  page  54,  that  "We  have  found  that  $2,600,- 

^^    li^ve  been  advanced  by  the  Bell  Company,''  etc.,  the  records 

/^"^^^^    "testimony  to  prove  that  the  Bell  Company  owns  70  per  cent 

*^lx^    securities  of  the  Mountain  Company.    One  million,  eight 

^^xxcix-^  and  twenty-five  thousand  dollars  instead  of  $2,600,000 

,  ^*      "fclierefore,  been  advanced  by  the  Bell  Company,  if  we  call 

^  ^    X»irchase  by  the  Bell  Company  of  the  Mountain  stock  as  an 

-     ^  ^^•^ce.     The  calculations  following  in  the  opinion  are,  there- 

^^>      erroneous,  and  the  assumption  that  a  discount  of  10  per 

^        ^    "Vvould  have  been  made  on  the  stock  is  a  very  violent  assump- 

^         ^  3^  knowledge  of  our  records  would  preclude  me  in  saying  as 

jj  ^^^^inion  says:  "It  is  a  matter  of  record  that  more  companies 

bailed  because  of  inability  to  secure  funds  than  from  almost 

^^^her  cause."    I  know  of  no  company  that  has  failed  because 

ability  to  secure  funds  except  that  the  company  might  have 

grossly  over  capitalized.     Any  sound  public  utility  can 

"•^  funds  within  certain  limitations  of  its  values  and  proper 

,.^^'>>d  to  its  earnings. 

P"^"^^^^^  -^e  transcript  of  testimony  in  this  case  comprises  seven  hun- 
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dred  and  thirteen  pages,  six  hundred  and  five  of  wiiich  were 
prepared  statements  read  into  the  record  and  tabulations  of  fig- 
ures submitted  and  copied  into  the  record.  No  testimony  what- 
ever was  offered  on  behalf  of  the  state,  and  there  was  no  attempt 
made  to  cross-examine  witnesses  on  the  pr^ared  statements  or 
the  tables  of  figures.  No  other  witnesses  appeared  except  those 
previously  named  representing  the  Tucson  and  Phoenix  Cham- 
bers of  Commerce,  and  their  statements  were  in  no  manner  en- 
lightening or  helpful  in  the  settlement  of  the  issue,  but  were 
merely  statements  of  opinion  that  they  would  rather  have  good 
service  than  poor  service.  The  remaining  one  hundred  and  eight 
pages  of  the  testimony  were  very  largely  composed  of  queries 
submitted  by  counsel  for  the  company  to  their  witnesses,  so  we 
have  a  record  here  that  is  not  sufficient  for  the  Commission  to 
pass  intelligently  upon  the  issues  involved.  The  testimony  and 
statements  submitted  in  writing  were  largely  argumentative,  as 
illustrated  by  reference  to  pages  513  and  514  of  the  transcript. 

Our  engineer  was  present  at  the  hearing.  From  the  last  page 
of  the  transcript  I  quote: 

Mr.  Betts  :    Have  you  anything,  Mr.  Ferguson  ? 

Mr.  Ferguson  :  Nothing  now.'^ 

On  September  6th,  filed  in  advance  of  this  hparing,  our 
engineer  in  a  written  memorandum  to  the  Commission  on  this 
subject  states: 

"I  would  recommend  that  this  department  be  given  sufficient 
time  to  analyze  exhibits  which  may  be  filed  during  the  hearing 
on  September  9th  and  enable  us  to  call  for  any  additional  in- 
formation that  we  may  deem  necessary  to  a  full  understanding 
of  the  many  issues  which  have  a  bearing  on  the  adequacy  of 
telephone  rates,  both  toll  and  exchange,  as  applied  in  Arizona  at 
this  time." 

It  will  be  noted  that  our  engineer  asked  definitely  for  an  op- 
portunity to  analyze  the  data  submitted  at  the  hearing,  and  it 
seems  to  me  the  most  serious  error  made  in  this  matter  is  that 
the  Commission  has  accepted,  at  its  face  value,  without  investi- 
gation, everything  submitted  by  the  company.  No  inquiry  has 
been  made  at  all  into  matters  very  important.  The  Commission 
accepts  the  valuation  of  the  property,  accepts  the  large  payments 
made  to  subsiduary  companies,  accepts  the  depreciation  reserve 
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and  accepts  the  item  of  1  per  cent  on  gross  earnings  for  surplns 
which  it  has  never  allowed  in  any  rate  case^  for  whidi  reason  I 
iun  strongly  of  the  opinion  that  this  matter  is  not  ready  for  dis* 
po8iti(m  at  this  time. 

The  company  claims  die  right  to  earn  8  per  cent  plus  6  per 
ceit  depreciation^  phis  4^  per  cent  paid  the  Bell  Company  for 
alleged  services  and  1  per  cent  reserve,  or  a  total  of  19J  per 
cent  It  will  he  noted  hy  Mr.  Ferguson's  memorandum  that  the 
company  earned  in  1917,  a  war  year,  6-ft  per  cent  and  in  the 
light  of  what  Mr.  Chairman  Betts  said  in  docket  No.  501.  Ap- 
plication of  the  Desert  Power  &  Water  Company  to  amend  its 
electric  rates,  tiie  order  having  heen  issued  January  10,  1919, 
by  Messrs.  Betts  and  Johnson,  this  6^  per  cent  might  be  viewed 
as  being  far  from  a  confiscatory  rate  of  return.  Mr.  Betts  states 
in  the  order  above  named : 

^1t  is  of  course  obvious  that  if  there  were  no  other  conditions" 
(referring  to  operating  costs)  "to  be  taken  into  consideration, 
immediate  and  substantial  relief  should  be  granted  to  compen- 
sate the  power  company  for  this  great  increase  in  operating  ex- 
penses.  Conceding  this  to  be  true,  however,  we  do  not  believe 
that  temporary  abnormal  conditions  should  be  used  as  a  basis  for 
making  permanent  increase  in  rates.  We  are  not  alone  in  our 
judgment  in  this  respect,  since  other  Commissions  in  widely 
separated  parts  of  the  country  have  held  likewise." 

This  is  followed  by  a  quotation  from  ^  order  made  by  the 
Indiana  Public  Service  Commission,  Ee  Union  City  Telephone 
Company,  denying  an  increase  in  telephone  rates  based  upon 
''war  prices." 

At  another  placed  in  the  same  order  Mr.  Betts  says:  "The 
war's  burden,  in  the  form  of  taxes,  has  been  laid  heavily  upon 
the  entire  population ;  and  we  are  of  the  opinion  that  the  public 
utility  companies  should  be  content  vrith  something  considerable 
less  than  their  normal  return.  Again  we  are  supported  in  this 
judgment  by  many  of  the  Commissions  throughout  the  country 
as  we  will  show  by  following  quotations." 

Here  follows  quotations  and  references  to  thirteen  orders  of 
state  utility  Commissions  supporting  the  doctrine.  The  public 
was  not  interested  in  case  No.  501,  the  denial  of  the  increased 
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TAtes  80XLght  accrued  to  the  benefit  of  two  mining  companies  of 
Oatman,  both  earning  substantial  dividends. 
Engineer  Ferguson's  report  to  the  Commission  follows: 
**Our  most  recent  data  regarding  operations  of  the  Mountain 
States  Telephone  &  Telegraph  Company  is  that  contained  in  the 
company's  annual  report  for  the  year  ending  December  31, 
1917.  It  is  to  be  assumed  that  tie  company  will  present  in  the 
proceedings  in  docket  No.  854rE-9  accounting  data  to  date.  I 
wx)uld  recommend  that  this  department  be  given  sufficient  time 
to  analyze  exhibits  which  may  be  filed  during  the  hearing  on 
September  9th,  and  enable  us  to  call  for  any  additional  informa- 
tion that  we  may  deem  necessary  to  a  full  understanding  of  the 
many  issues  which  have  a  bearing  on  the  adequacy  of  telephone 
rates  both  toll  and  exchange  as  applied  in  Arizona  at  this  time." 
"You  will  recall  that  when  the  Mountain  States  Telephone  & 
Telegraph  Company  acquired  the  properties  of  the  Arizona  and 
the  Overland  Telephone  Companies  and  began  operations  in 
the  state  under  authority  of  the  Commission's  order  No.  8,  ex- 
changes were  classified  into  two  classes,  "A"  and  "B"  and  rates 
were  established  for  each.  Under  authority  of  various  orders 
of  the  Commission,  modifications  were  made  in  the  original  clas- 
sification, the  principal  changes  being  the  reclassification  of  Flag- 
staff and  Mesa  from  Class  "B"  to  Class  "A,"  and  the  authority 
for  certain  increases  in  exchange  rates  in  Phoenix  and  Tucson. 
Following  general  hearings  and  orders  confirming  the  plan  of 
classification  of  exchanges  in  the  state  of  Arizona,  the  Mountain 
States  Telephone  &  Telegraph  Company  on  May  15,  1916,  filed 
a  general  tariff  to  be  effective  June  15,  1918,  publishing  rates 
for  each  of  its  exchanges  in  Arizona,  the  rates  so  published  being 
substantially  the  same  as  those  made  effective  July  1,  1912.  The 
form  of  filing  tariffs  met  with  some  revision  in  new  sheets  issued 
May  1,  1918,  but  no  rates  were  published  without  the  authority 
of  the  Corporation  Commission  until  April  28,  1919,  when  new 
tariffs  were  issued  and  made  effective  by  the  company  as  of  May 
1,  1919,  the  filing  reaching  the  Commission  May  2,  1919.  This 
filing  republished  rates  already  in  effect  and  also  cancelled  cer- 
tain exchange  rates  and  introduced  higher  exchange  rates  ap- 
plying to  the  following  towns :  Bisbee,  Glendale,  Globe,  Nogales, 
Phoenix,  Prescott,  Tucson,  and  Yuma ;  the  advances  being  made 
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Qndor  authority  of  an  order  issued  hj  ibe  Poetmaster  General. 
Qza  xmidnigbt  of  July  Slat,  or  two  months  subsequent  to  the  effec- 
faVo     date  of  these  rates,  the  telephone  lines  reverted  to  their 

fos-xic^er  owners.    The  extent  of  the  advanees  is  shown  in  the  fol- 

io'wixjg  table: 


Bate$ 

,  Dollars  per 

Annum, 

Exchange. 

Business. 

Residence. 

1-J 

Party. 

2-Party. 

1-Party. 

2-Party. 

4-Party. 

Bi»l>^^          

A 
48 
48 
36 
48 
48 
60 
48 
60 
48 

B 
72 

72 
48 
60 
60 

A 

B 

60 
60 

48 
60 
48 
60 
48 

A 

36 
36 
24 
36 
36 
36 
36 
36 
36 

B  A  B 
3lS  30  30 
36  30         30 

A          B 
34         27 

I^t^M^-l^s   

34        27 

Gleiixd^l^ 

36  : . .  30 
36  30  30 
36  '30  30 
86  30  30 
36  30  30 
36;  30  30 
3630         80 

24 

OIol>^ 

24         24 

N»^s^le3    .V ' 

24         24 

PlfcOCM^i^i^    

72;48 
60  .. 
73,48 
60  36 

24         27 

Jr^^ooft 

34         34 

T*<=^oxi. 

24         27 

Ymk^^i^  .;;::::::;:.:::::. 

24         24 

A 
B 


'^^^^^r-8  to  rates  in  etfect  prior  to  Federal  Control. 
^'^^^irs  to  rates  made  effective  by  the  Postmaster  General. 


as 


-I^^CM.      addition  to  tiie  advances  applying  to  ordintry  telephone 
■*''^i<:5«  during  the  administration  of  the  Postmaster  General  as 
^**^9<5^or  of  the  aflFairs  of  the  telephone  companies  in  the  United 
j^^-**^^^,  a  charge  known  first  as  "Installation  Charge"  and  later 
^I^harge  for  Service  Connection"  was  put  into  effect,  also 
applying  to  moving  of  subscribers'  telephones,  and  ad- 
rates  for  branch  exchange  service,  and  other  special  serv- 
"^"^^^re  initiated, 
^^"ixen  the  Mountain  States  Telephone  &  Tel^raph  Company 
-.     ^^^^^  operations  in  the  state  of  Arizona  in  1912,  the  rate  ap- 
^  r  "^^-^^^  to  toll  messages  approximated  eight  mills  per  air- line  mile, 
*^      ^  minimum  of  15  per  cent    In  order  to  facilitate  ihe  com- 
^^*^^  of  toll  rates  the  Mountain  States  territory  in  Arizoua  and 
^  -^^^^Tjly  in  the  rest  of  its  territory  was  divided  into  sections  35 
^^     square  and  into  subdivisions  known  as  blocks  7   miles 
/1^    ^^^^«,  all  stati(Hi8  being  assumed  to  be  in  the  center  of  these 
-    ^^*^^.  It  was  discovered  that  this  method  of  computing  toll  rates 
^^^^^uced  an  error  and  a  possibility  of  discrimination  applying 
tions  situated  40  miles  or  less  apart,  and  in  proceedings  in 
^— ^  C,  Docket  No.  617,  effective  June  21,  1918,  the  company 
.  Authorized  to  publish  arbitraries  based  on  the  exact  air  lino 

Pjj^^^ge  for  stations  less  than  forty  miles  apart  and  to  advance 
•^^^,1920B.  31 
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the  rate  per  air-mile  from  eight  mills  to  nine  mills.  The  mini- 
mum was  continued  at  15  per  cent.  On  the  21st  day  of  January 
1919,  under  authority  of  an  order  of  the  Postmaster  General, 
the  entire  structure  of  tariffs  applying  to  toll  messages  was 
changed.  The  service  was  classified  into  station  to  station  serv- 
ice, person  to  person  service,  appointment  service,  and  messenger 
service.  A  report  charge  was  instituted  and  the  station  to  sta- 
tion service  further  classified  into  day  service  and  two  classes  of 
night  service  at  reduced  rates.  Comparisons  between  the  old 
toll  and  the  rate  prescribed  by  the  Postmaster  General  should  be 
based  on  the  person  to  person  service  for  the  reason  that  the 
principal  part  of  the  toll  business  under  the  original  plan  was 
person  to  person  service  with  some  appointment  service  at  no 
extra  charge. 

On  December  81,  1917,  the  date  of  our  most  recent  inforiaa- 
tion  concerning  the  finances  of  the  Mountain  States  Company, 
the  company  had  15,801  subscribers  in  the  state  of  Arizona,  an 
investment  on  its  books  of  $3^359,641.13,  and  failed  by  $26,- 
675.26  of  earning  dividends  and  surplus  requirements  which  it 
claimed  in  the  amount  of  $175,589.78.  In  other  words  it  earned 
6.3  per  cent  net 

The  Mountain  States  Telephone  and  Telegraph  Company  was 
organized  July  17,  1911,  under  the  laws  of  the  state  of  Colo- 
rado. On  December  31,  1917,  the  American  Telephcme  &  Tele- 
graph Company  controlled  69.7  per  cent  of  the  stock  issued 
by  the  Mountain  States  Telephone  &  Telegraph  Company. 

The  adequacy  of  the  rates  placed  in  effect  by  the  Mountain 
States  Company  in  Arizona  cannot  be  determined  until  the  fol- 
lowing matters  have  been  investigated  and  facts  concerning  same 
made  of  record. 

1.  Am) lysis  of  value  of  plant  equipment  and  other  telephone 
property  of  the  company  as  a  whole  and  of  the  property  in  Ari- 
zona with  a  division  shown  between  toll  and  exchange  property. 

2.  An  analysis  of  the  company's  revenues  as  a  whole  and  the 
amounts  derived  from  its  business  in  Arizona,  showing  the  de- 
tails of  local  exchange  business,  toll  business,  and  revenue  of 
other  kinds,  such  as  compensation  for  telegraph  services,  etc. 

3.  An  analysis  of  disbursements  for  the  company  as  a  whole 
and  for  the  state  of  Arizona,  showing  all  the  details  of  direct 
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oporating  expense,  supervision,  the  basis  for  distributing  g6»r 
eral  expense  between  the  various  states  deductions  for  depreoia- 
tioiLy  the  manner  of  handling  employees  benefit  fund,  the  com- 
peres a^tion  to  local  exchanges  for  originating  toll  business  and 
nuxxx^rous  other  items  relating  to  expenses  and  deductions  from 
inooxxie.  We  assume  that  we  would  be  afforded  the  means  of 
connp  firing  these  items  as  they  are  at  present  with  a  statement 
of  olianges  that  have  been  made  in  same  since  the  Commission 
investigated  the  affairs  of  the  telephone  company. 

'^*  An  analysis,  as  far  as  possible,  of  the  relations  between  the 
MoTixitain  States  Telephone  &  Telegraph  Company  and  the 
-^^^^^x-ican  Telephone  &  Tel^raph  Company,  with  particular 
^^^rence  to  the  percentage  of  gross  revenues  paid  by  the  former 
*o  "the  latter,  and  also  covering  advances  of  funds  made  by  tke 
^^"■1  Company  to  the  Mountain  States,  interest  paid  thereon,  etc. 
^-  The  relations  between  the  Bell  Company  and  connecting 
"^<ioj>eiident  companies  to  determine  the  equity  of  the  arrange- 
^^^^"t  xnade  effective  by  the  Postmaster  General. 

^-     The  matter  of  rates  to  determine  whether  the  relation  be- 

.    ^^^^    local  exchange  rates  and  toll  rates  as  applied  in  Arizona 

^^^^xisistent  and  whether  rates  of  both  classes  are  so  adjusted 

^^     -Ajizona  is  paying  no  more  rdati'vely  for  telephone  service 

^^^^    other  states  in  which  the  Mountain  States  Telephone  &  Tel- 

^^^^-X^lx  Company  operates.     The  recent  changes  in  the  toll  rate 

^"'^^^tixire  should  also  be  checked. 

.    ^^-^^    stated  before,  we  do  not  have  sufficient  reports  to  develop 

^^^^^     ^3onceming  the  foregoing  at  this  time  and  we  request  that 

*^^  ^permitted  to  have  an  opportunity  to  analyze  data  submitted 

p,,^  *^^  hearing  and  to  secure  any  additional  data  that  are  needed. 

-yp     ^^^*:"^ifi  along  these  lines  are  simplified  by  the  fact  that  the 

^  ^^^•^'tain  States  Company  has  shovm  a  disposition  to  capitalize 

Q^ry^^      "•^he  direct  and  indirect  costs  of  its  tangible  property;  in 

j^^J^^      my  opinion  it  would  be  profitable  for  the  Commission  to 
j^  ^^^fciore  carefully  into  several  vital  matters,  one  being  that  of 


1         ^^:^     ^ords,  from  a  rather  extensive  analysis  of  vouchers  made 
^*^«  Commission  in  1914,  items  indicated  that  the  property 

^^^^^fcts  did  not  include  "water.'^ 


,,^5;!'^^^^iation  and  the  manner  of  its  disposition.     In  all  other 

^  caser       -      

a920B. 


p^llj^  i5*^  ^^^^  ^^®  Commission  has  depreciated  the  value  of  the 
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plant  year  by  year,  reducing  the  rate-making  value  in  the  amount 
of  the  percentage  of  annual  depreciation  claimed  or  allowed. 
The  company's  witnesses  advanced  an  entirely  new  theory  with 
regard  to  depreciation,  holding,  as  will  be  seen  from  pages  218 
and  227  of  the  transcript,  that  it  may  set  aside  this  depreciation 
but  not  reduce  the  value  of  its  property  for  rate-m'aking.  This 
is  directly  Opposed  to  the  position  of  this  Commission  in  all 
other  rate  cases.  The  amount  of  the  depreciation  claimed  might 
well  be  questioned.  It  will  be  observed  on  page  49  of  the  order 
that  exchange  pole  lines  are  depreciated  8|  per  cent  and  toll 
lines  6iV  per  cent.  Witness  for  the  company  stated  at  page  198 
of  the  testimony  that  poles  set  in  1900  and  1902  are  still  in 
service  and  in  good  condition.  Other  items  of  depreciation 
mi^t  be  studied  with  profit. 

Witnesses  were  unable  to  answer  any  questions  as  to  actual 
Qonditions  in  Arizona  in  support  of  its  claims  for  additional 
revs^ue.  The  company's  records,  kept  in  Denver,  combine  all 
property  in  the  six  or  seven  states  which  it  serves. 

Operating  conditions  and  depreciation  may  be  vastly  different 
in  Montana  than  in  Arizona.  The  facts  should  be  ascertained. 
An  inquiiy  into  the  relationship  between  the  Mountain  States 
and  the  Bell  Company,  and  the  Mountain  States  and  the  Western 
Electric  Company  should  be  made.  The  Mountain  States  Com- 
pany has  a  contract  with  the  Western  Electric  Company  wherein 
it  pays  this  company  a  fixed  percentage  for  making  purchases 
and  furnishing  all  its  supplies.  Its  repairs  are  made  by  the 
Western  Electric  Company,  owned  by  the  Bell  Company. 

i'rom  the  latest  Poor's  Manual  of  Industries  it  will  be  seen 
tiiat  this  company  on  a  plant  investment  of  $900,480  372  in 
1916  earned  $105,011,603.  From  the  1918  annual  report-  of  the 
directors  of  Hie  American  Telephone  &  Tel^aph  Company  to 
its  stockholders^  which  has  hereinbefore  been  referred  to  as  the 
Bell  Company,  we  find  that  its  total  assets  of  $281,156,734.47, 
are  made  ttp  very  largely  of  stocks,  bonds,  and  notes  of  associat- 
ed companies.  Its  property  account  is  comparatively  small.  It 
has  outstanding  $230,835,024  in  4,  4^,  5  and  6  per  cent  bonds. 
It  has  a  capital  stock  of  $441,947,338,  it  has  a  reserve  for  de- 
preciation and  contingencies  of  nearly  $44,000,000  nearly  60 
per  cent  of  its  actual  property  account.    It  has  a  surplus  in  ex- 
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cess  of  $83,000,000.  In  1918,  it  puid  $35,229,699  in  dividends 
and  added  to  its  reserve  $5,000,000.  Its  net  revenue  in  1918, 
a  war  year,  was  the  largest  in  its  history  by  over  $5,000,000. 

I  am  not  at  all  satisfied  that  the  contract  between  the  Moun- 
tain States  Company  and  this  company  is  a  good  thing  for  the 
Mountain  States.  Of  the  4J  per  cent  the  Mountain  States  pays 
the  Bell  Company,  one  half  is  for  appliances  or  transmitters  or 
telephones  that  has  never  been  clearly  defined,  and  the  other 
one  half  is  fcwr  alleged  services.  Obviously  it  would  be  in  the 
interest  of  this  company  to  own  all  of  its  equipment  and  when 
l3ie  merging  of  the  two  companies  took  place  it  certainly  did  own 
the  equipment  then  purchased,  for  the  old  companies  had  no 
such  contract  with  any  holding  company.  The  services  rendered 
being  legal,  engineering,  research  work,  et^.,  are  wholly  within 
the  province  of  a  company  ihe  size  of  the  Mountain  States. 

From  statements  filed  and  testimony  (transcript  186)  it  ap- 
pears that  the  Mountain  States  Company  earns  14  per  cent  gross 
npcai  a  value  of  $2,638,740.75,  that  the  rates  authorized  by  the 
majority  Commission  are  not  based  upon  earnings  but  rather 
np<m  the  abilil^  of  the  towns  and  communities  to  pay  is  fully 
i^upported  by  the  testimony  of  witnesses  of  the  company  as  for 
illustration  transcript  702 : 

*^Mr.  Betts :  I  think  the  point  he  is  getting  at  can  be  explained 
if  you  are  in  position  to  tell  us  why  a  rate  of  advance  of  $24  is 
desired  in  Bisbee  as  against  $19  in  Globe,  two  mining  towns  of 
practically  the  same  size  ? 

Mr.  Smith:  As  to  the  two  towns,  I  didn't  make  that  study 
myself  and  wouldn't  bjB  able  to  tell  you,  but  having  some  little 
information  with  referenoe  to  the  matter,  I  would  say  there's 
probably  a  great  deal  of  difference  in  the  character  of  the  twoi 
towns  and  in  the  character  of  the  business  and  size  of  the  towns 
and  size  of  the  investment.  Those,  I  would  think,  would  be 
the  distinguishing  characteristics.  Perhaps  Mr.  McVay  knows 
that 

Mr.  McVay:  As  you  know,  the  Commission  recognizes  a  state- 
wide method  of  making  rates.  In  other  words,  we  can't  make 
rates  on  earnings  in  any  one  town  in  any  particular  year.  What 
we  ask  for  is  8  per  cent  on  the  investment  in  the  state.  Mr. 
Sangster's  report  will  show  you  where  certain  towns  are  earning 
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more  than  that;  other  towns  less.  For  instance  Bisbee  has  had 
no  raise  since  1910  when  we  took  the  plant  over.  The  Bisbee 
service  is  a  more  valuable  service  to  those  people  in  every  way 
than  the  Globe  service  is  to  their  citizens.  There's  where  the 
difference  comes  irrespective  of  the  earnings  of  the  two  towns. 
Globe  may  be  losing  more  money  than  Bisbee;  I  reaUy  think  it 
is.  Bisbee  is  getting  value  through  the  toll  line  connections  and 
we  are  making  a  rate  as  near  as  we  can  on  the  value  of  the  serv- 
ice to  these  people  irrespective  of  the  earnings  in  the  two  towns. 

Mr.  Betts:  You  haven't  submitted  anything  in  the  way  of  tes- 
timony or  exhibits  showing  the  investment  in  the  various  towns 
of  the  state  to  make  up  the  total. 

Mr.  McVay :  No,  we  havenH  had  the  time  to  submit  it.  You 
have  had  it  submitted.  In  the  annual  report  for  1916  you  oan 
come  very  close  to  it" 

Since  the  Mountain  States  Company  has  been  operating  in 
the  state  the  Commission  has  issued  the  following  orders  either 
going  to  increased  rates  or  the  adoption  of  rules  and  regulations 
in  its  interests : 

Dockets  358,  382,  392,  424,  483,  517,  542,  543,  673,  574,  and 
675  and  the  one  now  approved  by  a  majority  of  the  Commission- 
ers being  the  one  imder  review. 

In  Phoenix  as  I  have  previously  shown  the  Overland  rates 
have  advanced  from  $30  to  $48  in  1914,  to  $60  October  1^  1918, 
and  now  if  this  order  is  made  effective  a  permanent  rate  of  $72 
will  be  in  effeot 

That  the  rates  of  the  Mountain  States  are  higher  in  this  state 
than  in  other  states  where  operating  conditions  are  really  more 
adverse  is  shown  by  the  following  table: 
P.UJL1020B. 
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So  it  appears  that  the  Mountain  States  Company,  speaking 
for  the  Postmaster  General,  did  not  make  a  very  equitable  war 
time  adjustment  of  rates.  In  any  event,  he  has  Arizona  on  a 
much  higher  scale  t^^an  Colorado,  Nevada,  a^d  in  some  respects 
higher  than  Wyoming  and  New  Mexico. 

In  conclusion  I  believe  the  Commission  should  have  kept 
this  case  open  until  such  time  as  we  could  have  made  a  more 
thorough  study  and  have  ascertained  all  of  the  facts.  If  the 
Mountain  States  Company  is  entitled  to  an  increase  in  rates  I 
am  prepared  to  join  in  an  order  creating  it.  I  am  not  satisfied 
that  this  showing  warrants  any  ordfo  granting  an  in<9rea8^ 


WASHINGTON  PUBMC   SERVICE  COMMISSION. 

PUBLIC  SERVICE  COMMISSION 

V. 

SEATTLE  LIGHTING  COMPANY. 
CITY  OP  SEATTLE 

V. 

SEATTLE  LIGHTING  COMPATSTST. 

[No.  4901.] 

ReparaUan  —  Rroeedure  —  Pleading. 

1.  Although  a  eMiplaiiit  retire  to  the  senricd  of  a  gat  eomfujkj 
does  not  specifically  demand  reparation^  the  Washington  Conunission 
will  pass  upon  the  question,  where  it  was  quite  thorou^^fy  gone  into 
at  the  hearing  without  formal  objection  on  the  part  of  the  defendant. 

Reparation  —  DefecHve  service  —  PenoUy. 

2.  Reparation  for  defeotive  senrice,  in  the  nature  of  a  penalty 
or  in  lieu  of  a  fine,  in  the  form  of  a  general  discount  of  serviee  bills, 
in  excess  of  a  refund  for  actual  overcharges,  may  be  ordered  where 
the  faihire  of  service  arises  through  negligenoe,  violation  of  law,  or 
disobedience  of  lawful  orders  of  the  CommissioiL 

Reparation  —  Potver  of  Commission, 

3.  The  Washington  Public  Service  Commission  has  pow«r  to  grant 
reparation  in  a  proper  case. 

Procedure  —  Convenience  of  Commission* 

4»  The  Washington  Commission  will  not  base  its  decision  merely 
upon  a  question  of  eonvenienoe  to  the  Commission. 
Service  —  Duty  to  serve  —  Strike, 

5.  A  public  utiliigr  should  not  be  punished  by  gentral  reparation 
P.U.R.1920B. 
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r<I«rs  because  of  iefeotive  «erviee  due  to  •  strike,  where  no  negligence 
the  part  of  the  companj  is  shown,  and  where  it  has  put  forth  every 
onable  effort  to  overcome  the  conditions  caused  thereby,  and  where 
^1^«  testimony  fails  to  show  that  the  consumers  have  paid  for  a  product 
'C^.laey  have  not  received. 


ntion  *  Defective  service  «->  Nature, 
Discussion  of  character  of  r^aration  for  defective  service,  p.  490. 
Se-m'^-m^  ^^r^^  «.  Gas  —  Standards  —  Beating  quality. 

Statement  of  standard  heating  quality  of  gas,  p.  492. 
S^^^-'^^^^ctms  —  Oms  —  Air  in  {fos. 

Discussion  oi  effect  of  air  in  gas,  p.  493. 
—  Gas  —  Pressure. 

Discussion  of  effect  of  pressure  as  affecting  quality  of  gas  service, 
494. 
r  —  €ras  —  Sulphur  content. 

Discussion  of  effect  of  sulphur  in  gas,  p.  499. 
I  —  Adequacy  —  Striking  emploffees. 

Stat^nent  that  Commission  wiU  not  punish  utility  for  defective 
rvice  intentionally  caused  by  striking  employees^  p.  60L 

[December  27,  1919.] 


d& 


'i^LiCATioN  for  reparation  because  of  defective  service; 


,    '^^^S^    the  Commission :  This  cause  came  on  for  hearing  in  the 

•     ^^^      ^^^=^f  Seattle  on  the  3d  day  of  October,  1919,  and  on  the  7th 

1^^^    ^1:^::^  October,  1919,  this  Commission  rendered  its  findings  upon 

"^^-^^  issues  involved  except  that  of  reparation.    The  defendant 

^  *^^^  course  of  the  hearing  took  the  position  that  no  quest  iou 

^^;^>aration  entered  into  the  case. 

^^'^  ^=^4ency  of  Complwmt. 
«  2^^  m  The  only  allegations  of  the  complaint  (the  complaint  filed 

lit- 

'^^  J*   That  the  defendant  Seattle  Lighting  Company  is  now 


^^^^"^  city  of  Seattle  being  identical  with  that  filed  by  the  Pub- 

srvice  Commission),  wtich  could  be  treated  as  covering  the 

-.«^^~^  ^^^  ^^  reparation  are  paragraphs  II.  and  III.  which  read 

^^^^ilows: 

^-^^  ^^t  all  times  herein  mentioned  has  been  a  corporation,  and  a 

^^  ^^  A:5c  service  company*  and  *gas  company,*  engaged  in  the  man- 
^^^  ^^"•^^nre,  production,  distribution,  sale,  and  furnishing  of  gas 
I^^-^-j.  ,^^^t,  heat  and  power  for  hire  within  the  city  limits  of  the 
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city  of  Seattle,  pursuant  to  law  and  franchise  grants  from  said 
city. 

"m.  That  the  defendant  company  is  now,  and  for  a  period  of 
about  three  weeks  last  past,  has  been  failing  and  refusing  to 
furnish  and  supply  safe,  adequate  and  eflScient  service  to  consum- 
ers within  the  city  of  Seattle,  in  that  it  is  not  furnishing  a 
sufficient  pressure,  quantity  or  volume  of  gas  to  meet  all  the  needs 
or  requirements  of  its  patrons;  and  in  that  the  quality  of  the  ga? 
furnished  is  not  of  sufficient  or  adequate  illuminating  or  heating 
power,  purity  or  pressure,  as  required  by  Rule  17  of  the  Public 
Service  Commission  of  Washington  relating  to  the  quality  of 
gas;  and  in  that  the  same  does  not  comply  with  the  customary 
standards  for  commercial  gas.^' 

The  defendant  argues  in  its  brief  that  these  allegations  are 
not  broad  enough  to  support  a  claim  for  reparation.  However, 
the  question  of  reparation  was  gone  into  at  the  hearing  quite 
thoroughly  without  formal  objection  on  the  part  of  the  defendant 
and  we  will  therefore  treat  the  complaint  as  amended  to  cover 
the  question  of  general  reparation. 

Cause  of  Shortage. 

The  testimony  shows  that  the  shortage  in  the  gas  output  in  the 
month  of  September,  1919,  was  due  to  a  strike  by  the  employees 
of  this  utility  banning  on  the  6th  of  that  month*  This  strike 
oecnrred  at  a  very  critical  time  in  the  affairs  of  the  defendant 
and  just  prior  to  a  period  of  unusual  demand  upon  it  by  reason 
of  a  visit  to  the  Seattle  harbor  of  the  United  States  battle  fleet 
concurrently  with  the  presence  in  that  cily  of  the  President  and 
other  prominent  officials  of  the  United  States.  These  unusual 
events  atoacted  great  numbers  of  people  to  the  city  of  Seattle, 
and  the  demands  upon  the  defendant  for  its  commodity  were  un- 
usual and  excessive. 

Compensatory  and  Punitive  Eeparaiion. 

[2,  3]  An  examination  of  the  cases  in  which  reparation  has 
been  ordered  by  Commissions  in  other  states,  discloses  two  gen- 
eral classes:  First,  that  in  which  a  refund  is  ordered  for  an  as- 
certainable ovei-charge;  second,  that  in  which  a  general  reduction 
of  service  charges  to  patrons  is  ordered  in  the  nature  of  a  penalty 
for  negligence  or  in  lieu  of  a  fine  for  the  violation  of  law,  or  a 
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previous  order  of  the  Commission.  From  an  examination  of  the 
cases  obtainable  and  a  study  of  the  question,  we  believe  the  cor- 
rect rule  to  be  that  where  the  defective  service  is  not  occasioned 
by  neglect,  violation  of  law,  or  disobedience  of  orders  of  the  Pub- 
lic Service  Commission,  reparation  should  be  limited  to  a  re- 
fund to  the  patrons  of  actual  overcharges.  Where  the  failure  of 
service  arises  throng  the  negligence,  violation  of  law  or  dis- 
obedience of  lawful  orders,  a  reparation  in  the  nature  of  a  pen- 
alty or  in  lieu  of  a  fine  in  the  form  of  a  general  dis<joiuit  of  service 
bills,  not  strictly  limited  to  a  refund  for  overcharges,  may  bo 
ordered.  There  is  no  question  as  to  the  power  of  the  Public 
Service  Commission  to  grant  some  form  of  reparation  in  a  prop- 
er case. 

The  statutory  provision  in  this  state  ifl  as  follows: 

"Sec.  98.    Overcharge;  Commission  may  maintain  buH: 

^^When  complaint  has  been  made  to  the  Commission  conoeming 
the  reasonaU^iess  of  any  rate,  fare,  toll,  rental,  or  charge  for  any 
service  performed  by  any  public  service  company,  and  the  same 
has  been  investigated  by  the  Commission,  and  the  Commission 
shall  determine  that  the  public  service  company  has  charged  an 
excessive  or  exorbitant  amount  for  such  service,  the  Commission 
may  order  that  the  public  service  company  pay  to  the  complain- 
ant the  amount  of  the  overcharge  so  found,  with  interest  from 
the  date  of  collection. 

"If  the  public  service  company  does  not  comply  with  the  order 
for  the  payment  of  the  overcharge  within  the  time  limited  in 
such  order,  suit  may  be  instituted  in  any  court  of  competent  ju- 
risdiction to  recover  the  same^  and  in  such  suit  the  findings  and 
order  of  the  Commission  shall  be  prima  facie  evidence  of  the 
facts  therein  stated.  If  the  oomplainant  shall  prevail  in  such 
action,  he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be  fixed 
and  collected  as  part  of  the  costs  of  the  suit  All  complaints 
concerning  overcharges  shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  cause  of  action  accrues,  and  the  peti- 
tion for  the  enforcement  of  the  order  shall  be  filed  in  the  court 
within  one  year  from  the  date  of  the  order  of  the  Commission. 
(Rem.  Code,  8628-91;  L.  *11,  Ch.  117,  91.)" 

In  this  case  there  was  no  evidence  of  negligence,  violation  of 
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law,  or  of  orders  of  the  Public  Service  Commission  on  the  part 
of  the  Seattle  Lighting  Company.  The  testimony  shows  that 
strenuous  efforts  were  put  forth  to  remedy  the  situation  occa- 
sioned by  the  strike,  but  that  in  spite  of  such  efforts  there  was  a 
period  of  about  two  weeks  when  the  supply  of  gas  was  below 
normal.  This  case  therefore  falls  within  the  first  classification 
above  referred  to  if  reparation  of  any  character  is  justified.  No 
reparation  in  the  nature  of  a  fine  or  penalty  may  be  justly  im- 
posed but  must  be  limited  to  a  refund  of  ascertainable  overcharges 
if  any  exist.  The  gas  furnished  by  this  utility  is  measured  to 
all  its  consumers  by  meters.  Generally  speaking  in  a  metered 
service  the  meters  themselves  measure  the  volume  and  thus  fix 
the  cost  of  the  commodity  to  the  consumer  in  proportion  to  the 
amount  consumed.  In  other  words,  the  meters  themselves  make 
the  proper  reparation. 

It  was  charged  during  the  hearing  that  «ir  and  worthless  gdses 
were  passed  through  the  meters  causing  them  to  vigistsr  substan- 
tially the  same  consumption  as  though  the  gas  w«re  of  the  stand- 
ard quality  and  pressure.  The  testimony  fails  to  sustain  this 
charge. 

Thermal  QualUy  of  Oas. 

The  tests  made  by  the  city  chemist  of  Seattle  and  other  experts 
disclosed  that  the  gas  even  through  the  disturbed  period  was  not 
deficient  in  heating  quailty  and  averaged  or  exceeded  the  required 
number  of  British  thermal  units  per  eubic  foot.  Rule  17  of  the 
Public  Service  Commission  pertaining  to  gas  reads  as  f oUoves : 

"All  gas  furnished  to  consumers  for  lighting  or  heating  pur- 
poses shall  show  a  monthly  average  total  heating  value  of  not  less 
than  600  British  thermal  units  per  cubic  foot  with  a  minimum 
which  shall  never  fall  below  660  British  thermal  units  per  cubic 
foot.'' 

This  standard  is  as  high  or  higher  than  that  generally  adopted 
by  regulatory  bodies  throughout  the  TJnited  States. 

Counsel  for  the  city  of  Seattle  stated  in  the  course  of  the  hear- 
ing that  the  gas  furnished  by  this  utility  at  all  times  averaged 
the  required  number  of  heat  units,  and  all  the  testimony  in  die 
case  is  to  the  same  effect. 
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Air  in  Oofi* 

H.  K.  Benson,  professor  of  chemical  engineering  at  the  Uni- 
versity of  Washingtop,^  and  a  disinterested  witness,  t^tified 
amoi^  other  things  as  follows: 

*We  have  handled  commercial  gas  at  the  University  covwing 
periods  of  the  last  fifteen  years  from  time  to  time  and  have  found 
air  content  to  run  as  high  as  80  per  cent.  When  work  was  bei]i|p 
done  for  the  Public  Service  Commission  about  ten  years  ago,  we 
found  10  per  cent  of  air  and  I  think  they  have  operated  on  that 
basis  for  a  number  of  years  without  any  detrimental  results. 
They  were  not  dishonest  in  that  if  they  enriched  their  gas  to 
such  an  extent  that  it  furnished  the  necessary  heat  units  to  coni- 
ply  with  the  Public  Service  Commission's  rules.  ...  A  small 
quantity  of  air  present  in  the  gas  is  decidedly  beneficial  from  the 
chemical  reqnir^nents — ^froim  a  purifying  standpoint  •  -  • 
The  presence  of  air  in  reasonable  quantities  is  not  injurious  or 
detrimental  and  is  not  dishonest  as  long  as  the  heat  units  are 
furnished.'' 

Mr.  G^.  A.  Whitwell,  a  graduate  of  the  Massachusetts  Insti- 
tute of  Technology  and  a  member  of  the  f  acul^  of  the  Univcarsity 
of  Washington  testified  as  follows: 

"On  the  26th  of  September  the  oxygen  went  to  .9  giving  an. 
indicated  percentage  of  air  of  4.5  per  cent.  On  the  27th  the 
oxygen  went  to  .3  of  1  per  cent  giving  an  indicated  percentage  of 
air  of  1.5  per  cent.  On  the  29th  the  oxygen  went  to  .5  of  1  per 
cent  giving  an  indicated  percentage  of  air  of  2.6  per  cent.  On 
the  30th  the  oxygen  went  to  .4  of  1  per  cent  giving  an  indicated 
percentage  of  2  per  cent  of  air  in  the  gas.  On  the  1st  of  October 
the  oxygen  was  .3  of  1  per  cent,  giving  an  indicated  percentage 
of  1.5  per  cent  of  air,  etc.  All  of  these  tests  were  made  at  Bag- 
ley  Hall  at  the  University  of  Washington  and  were  made  at  dif- 
ferent times  of  the  d^j,  and  it  would  be  a  fair  idea  of  the  {jas 
delivered  at  all  times  of  the  day. 

Q.  Do  you  think  that  the  air  content  is  unduly  or  improperly 
high? 

A.  The  authorities  on  these  ezplodye  mixtures  of  water  gas, 
and  air  are  agreed  that  it  requires  at  least  33  per  cent  of  air  to- 
give  an  explosive  mixture  with  water  gas* 
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Q.  Well  from  that  I  infer  that  jou  are  of  the  <^inioii  diat  the 
air  in  onr  gas  is  yerj  low. 

A.  Veiy  low;  it  is  about  normal.  In  a  good  many  places  they 
pump  8  per  cent  of  air  into  the  gas  for  the  purpose  of  purifioa- 

Professor  Benson  corroborated  the  testimony  of  Professor 
Whitwell  While  the  tests  made  by  Professor  Whitwell  for  the 
purpose  of  determining  the  air  content  of  the  gas  were  not  made 
during  the  entire  time  complained  of,  the  tests  made  by  the  city 
chemist  and  other  experts  for  the  purpose  of  determining  the 
number  of  heat  units  in  the  gas  were  made  throu^out  the  whole 
period  in  which  the  shortage  is  claimed  to  have  occurred  and  dis- 
dosed  as  heretofore  stated  that  the  gas  equalled  or  exceeded  the 
number  of  heat  units  required  by  the  Public  Service  Commis- 
mission's  regulations  at  all  times.  This  fact  would  indicate  that 
at  no  time  was  the  gas  defective  by  reason  of  the  presence  of  an 
excessive  quantity  of  air,  as  the  testimony  of  the  chemical  ex- 
perts shows  that  the  presence  of  air  in  reasonable  quantities  is 
not  dishonest  so  long  as  the  required  number  of  heat  units  is 
present.  The  theory  that  the  gas  was  injuriously  diluted  by  air 
must  therefore  falL 

Low  Pressure. 

Practically  the  only  fault  found  with  tiie  gas  was  the  low  pres- 
sure in  the  lower  levels  of  the  city  at  certain  times,  usually  about 
the  period  of  peak  load.  It  was  contended  that  gas  delivered 
below  normal  pressure  would  cause  the  meters  to  register  an  ex- 
cessive quantity  in  order  to  furnish  the  same  amount  of  heat 
afforded  by  gas  delivered  at  normal  pressure.  For  instance,  it 
appeared  to  be  the  impression  of  some  of  the  patrons  of  the  com- 
pany that  gas  delivered  at  a  2-inch  pressure  would  cause  the 
meters  to  register  the  same  as  though  the  gas  were  delivered  at 
4-inch  pressure,  but  would  furnish  only  half  as  much  heat.  Up- 
on this  phase  of  the  controversy  the  testimony  of  Professor  Whit- 
well was  enlightening.    He  testified  as  follows : 

"The  gas  is  under  pressure  of  the  atmosphere  in  the  first  place. 
In  addition  to  that  it  is  put  under  an  additional  pressure  of  1, 
2,  8  or  4  inches  of  water  in  order  that  the  gas  may  be  made  to 
flow.    .    .    •    The  atmospheric  pressure  it  is  under  is  given  as 
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30  inehes  of  mercury.  In  fact  a  legal  cubic  foot  of  gas  is  con- 
sidered as  being  taken  at  80  inches  of  mercury  and  at  60  degrees. 
.  .  .  Now  mercury  has  a  density  of  13.6 ;  by  that  I  mean  that 
mercury  is  13.6  times  as  heavy  as  water.  In  other  words,  30 
inches  of  mercury  would  be  equivalent  to  408  inches  of  water. 
Well  then  the  gas  is  under  pressure  of  408  inches  of  water.  .In 
addition  to  that^  as  I  stated,  in  order  to  make  it  flow,  it  is  put 
under  a  pressure  of  1,  2,  3,  4,  5  or  6  additional  inches  of  water. 
We  will  assume  it  is  put  under  an  additional  4  inches  of  water. 
Then  the  total  pressure  cm  that  gas  is  412  inches  of  water.  Now 
supposing  it  is  reduced  to  3  inches.  What  is  going  to  be  the 
effect  on  the  volume  of  that  gas.  .  .  .  Now  assuming  that  the 
temperature  remains  constant  and  the  pressure  is  decreased  2 
inches.  Then  the  volume  will  increase  two  parts  of  412  or  one- 
half  of  1  per  cent.  .  .  .  Now  the  theory  of  a  meter  is  that  it 
measures  the  volume  of  gas.  Well  so  far  as  the  effect  tiie  change 
of  pressure  has  on  the  volume  of  gas  going  through  there,  it  is 
only  i  of  1  per  cent  for  each  1  inch  of  variation  in  pressure.  It 
may  be  ^  of  1  per  cent  in  favor  of  the  company  and  it  may  be 
:J  of  1  per  cent  in  favor  of  the  consumer.  I  understand  the  meters 
are  tested  at  1^  inches  of  pressure,  therefore  any  pressure  above 
li  inches  would  be  in  favor  of  the  consumer  by  J  of  1  per  cent 
for  each  inch  increase,  below  that  it  would  be  in  favor  of  the 
company.  Now  we  were  saying  the  pressure  dropped  from  4  to  1. 
The  change  would  be  only  J  of  1  per  cent. 

Q.  Then  on  a  dollar  bill  we  will  say  to  the  consumer  the  varia- 
tion or  the  reduction  in  the  pressure  of  1  inch  water  pressure 
would  affect  his  bill  J  of  1  per  cent. 

A.  Yes,  2J  mills  on  the  bill." 

It  will  thus  be  seen  that  the  consumer  would  be  placed  at  a 
disadvantage  in  so  far  as  the  meter  record  is  concerned  only  when 
the  pressure  falls  below  IJ  inches  and  then  in  such  an  infinitesi- 
mal and  immeasurable  quantity  as  to  be  diflBcult  if  not  impossible 
of  ascertainment. 

The  conclusions  of  Professor  Whitwell  are  supported  by  the 
following  quotation  from  Bulletin  32  of  the  United  States  Bureau 
of  Standards,  which  was  introduced  in  evidence. 

"If  a  company  increases  the  average  gas  pressure  in  the  meters 
and  its  maximum  by  an  amount  equal  to  4  inches  of  water,  this 
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is  equivalent  to  making  all  of  the  meters  run  1  per  cent  slower 
since  the  mass  of  gas  which  will  thus  be  passed  pel*  thousa^id 
cubic  feet  is  1  per  cent  greater  at  the  higher  than  at  tlie  lower 
pressure.'^ 

Oeneral  or  Blanket  Reparation  Order. 

Counsel  for  the  city  of  Seattle  are  urgent  that  the  Commission 
make  a  general  or  blanket  reparation  order.  Their  position  is 
shown  by  the  following  quotation  from  their  reply  brief. 

"We  do  not  think  that  the  Commission  desires  that  we,  through 
the  press,  advise  the  gas  comsumers  to  file  some  10,000  separate 
complaints  before  the  Commission  and  bring  upon  the  heads  of 
the  Commission  some  10,000  separate  claims  for  investigation 
and  hearing.  If  the  Commission  desires  this  situation  we  are 
willing.  It  will  be  much  easier  to  give  such  advice  to  gas  con- 
sumers than  it  will  be  to  conduct  the  investigation  and  hold  the 
hearings." 

[4]  We  cannot  base  our  decision  upon  a  question  of  conven- 
ience to  the  Commission.  It  is  a  well  known  fact  of  which  the 
Commission  will  take  cognizance  and  which  was  at  least  infer- 
entially  shown  by  the  testimony  that  the  city  of  Seattle  served 
by  this  company  is  located  on  somewhat  hilly  ground  of  varying 
altitudes.  The  gas,  owing  to  its  buoyancy,  reaches  the  higher 
altitudes  more  readily  and  in  greater  quantities  than  in  the 
lower  altitudes.  In  fact  the  testimony  shows  that  while  the 
pressure  of  gas  was  sufficient  for  practical  purposes  in  higher 
portions  of  the  city  during  the  disturbance,  it  was  at  the  same 
time  very  low  in  the  lower  portions  of  the  city.  This  fact  alone 
would  make  the  granting  of  a  general  or  blanket  reparation  order 
inequitable  and  discriminatory.  It  is  also  true  that  it  would  be 
impossible  to  so  district  the  cily  as  to  make  a  reparation  order 
applicable  to  districts  in  a  just  and  equitable  manner.  The  im- 
practicability of  making  a  just  blanket  reparation  order  is  clear- 
ly pointed  out  in  the  statement  of  Mr.  Kennedy,  counsel  for  the 
city  of  Seattle,  at  the  time  the  defendant  company  offered  its 
books  in  evidence  for  the  purpose  of  showing  that  bills  for  the 
month  of  September  were  generally  smaller  than  for  oth^ 
months,  due  to  the  strike  condition,    ilr.  Kennedy  said: 

"There  is  no  showing  here  that  these  people  who  have  been 
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billed  have  been  using  the  gas  at  the  same  rate  that  they  did 
theretofore.  There  is  no  showing  but  whsit  these  people  are  the 
people  that  quit  the  gf^  from  the  6th  of  September  and  didn't 
trj  to  use  it  It  would  probably  show  that  Aose  who  used  this 
gas  are  those  whose  bills  are  higher  and  didn't  get  results.  •  .  • 
You  will  notice  that  the  day  this  hearing  started  they  only  had 
A  of  1-inch  pressure  in  Ballard  which  means  that  they  could  not 
use  it  at  all  and  the  probabilities  are  that  the  bills  are  less  in 
Ballard  because  they  didn't  try  to  use  it.  We  have  shown  by  Mr. 
Priestly  that  on  the  day  this  hearing  started  there  was  a  5-inch 
pressure  on  this  end  and  A  of  an  inch  in  Ballard." 

The  books  of  the  company  were  treated  as  a  part  of  the  evi- 
dence in  the  case  and  the  engineering  department  of  this  Cora- 
mission  has  made  an  exhaustive  examination  of  the  same  with 
particular  reference  to  the  question  of  reparation.  These 
books  show  very  clearly  that  the  period  of  low  supply  is  very 
noticeably  reflected  in  the  average  monthly  bills  of  the  consumers, 
to  some  extent,  in  all  districts.  One  district  which  is  designated 
as  the  "First  Hill  District'*  reflects  this  condition  to  a  less  ex- 
tent than  any  other.  This  is  explained  by  the  fact  that  this  dis- 
trict is  so  located  and  is  so  served  that  if  there  is  any  gas  in  the 
systan  at  all  it  will  get  more  than  its  share. 

A  few  individual  consumers  testified  at  the  hearing  that  their 
bills  were  larger  for  September  than  for  August  consumption, 
and  several  others  testified  that  in  their  opinion  their  September 
bills  were  too  high*  In  the  light  of  the  investigation  which  our 
engineering  department  has  made  of  the  company's  books^  we 
are  forced  to  the  conclusion  that  these  individual  instances  are 
due  to  some  specific  reason  affecting  the  particular  customer,  and 
are  not  at  all  representative  of  the  average  condition.  The  meters 
are  read  at  various  times.  The  readers,  some  twenty  in  number, 
are  sent  out  in  their  respective  districts  and  are  kept  busy  reading 
meters  each  day  until  their  v^rk  is  completed.  From  this  fact, 
it  is  very  difficult  to  segregate  the  September  and  October  busi- 
ness of  1919,  as  the  meter  readings  occurring  in  October  would 
reflect  ccmditions  eadating  in  September.  By  taking  the  figures 
applicable  to  the  two  months  of  September  and  October  ws  can 
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get  a  fairly  accurate  statement  of  the  gas  send-out,  and  charges 
for  those  two  months,  and  by  comparing  the  charges  in  August, 
September  and  October  of  1919,  with  the  same  months  of  the 
two  preceding  years,  we  find  that  there  was  a  very  material  re- 
duction in  charges  below  normal  for  the  months  of  September 
and  October,  1919. 

Statement  of  Charges  far  Oas. 

The  actual  charges  made  for  gas  in  the  months  of  August, 
September  and  October  for  the  past  three  years,  are  as  follows : 


Year. 


1917 
1918 
1919 


August. 


$92,629.56 
134,308.92 
147,856.26 


September. 


$97,403.15 
186,281.58 
139^74.26 


October. 


$98,620.02 
140,483.18 
138,561.16 


As  between  the  years  1918  and  1919  the  charges  for  the  months 
of  September  and  October,  1919,  are  for  service  under  abnormal 
conditions  which  are^  reflected  in  the  figures  shown  above.  The 
August  charges  can  reasonably  be  compared.  We  find  that  the 
August  1919  charges  exceed  the  August  1918  charges  by  $13,- 
547.34  or  10.0867  per  cent.  Assuming  that  had  normal  condi- 
tiofas  prevailed  the  same  percentage  increase  of  1919  business 
over  1918  business  would  have  been  maintained.  For  the  months 
of  September  and  October  we  can  construct  the  following  table : 


Charges  for  1018 

Add  10.0867%  for  normal  increase,  1919 

Estimated  normal  1919  charges 

Actual  charge  1919 

Actual  charges  below  normal 


September.  :     October. 


$136,281.58j   |140,48:{.18 
13,746.31!       14,170.12 


$1.')0.027.89;   $154,653..10 
130,874.261      138,551.16 


$10,153.63       $16,102.14 


From  the  foregoing  it  will  be  seen  that  the  amount  charged 
by  the  Seattle  Lighting  Company  against  its  patrons  for  the 
months  of  September  and  October,  1919,  was  $26,255.77  less 
than  would  have  been  charged  had  the  strike  condition  not  inter* 
vened.  The  reduction  in  collections  wus  almost  in  exact  ratio 
with  the  reduction  in  gas  send-out. 
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^^ividiud  Complaints. 
-^t  is  significant  that  the  number  of  individual  complainanta 
^  to  excessive  bills  was  relatively  very  small  at  the  hearing,  al- 
j^^^^^S^  it  was  shown  by  testimony  that  notice  of  the  hearing  had 
^^   i>^i  Wished  in  the  daily  papers  of  Seattle,  in  which  it  was 
^^<i    tYxat  all  patrons  of  the  company  would  be  given  an  oppor- 
^ '  ^^y    to  testify.    It  was  also  shown  that  there  was  some  preju- 
'  ^^      '^L^5=^inst  the  defendant  because  of  the  difficulties  between  the 
"^^••^■^^jr  and  its  employees,  and  the  resulting  strike.    In  fact  a 
''^^Q^t^^^:^-^  of  individual  complainants  testified  frankly  that  their 
^y^j^^^  *  iiies  were  with  the  striking  employees. 
/^"^^        Seattle  Union  Record  of  date  September  18,  1919,  con- 
ine^3^        ^e  following  statement: 

.^^'^^^    submit  to  our  readers  that  just  at  this  time  real  patriotism 

Bsi^Tj^^  in  burning  all  the  gas  you  can  and  howling  for  more— 

^""^^      the  same  time  take  account  of  the  amount  of  wind  that  is 

.*=^       T^Dumped  through  the  meters  and  saving  a  good  sized  kick 

^^rp^  ^*  ^  the  bill  they  will  serve  you  with  next  month." 

^^•-^^  issue  of  that  paper  was  introduced  in  evidence  at  the 

^  .    ^^^^^^  ^.    A  number  of  the  complaining  patrons  of  the  company 

.  ^^~^^^^-<i  that  they  had  read  the  foregoing  article  but  disclaimed 

^^       :influenced  thereby.    In  view  of  the  wide  publicity  given 

.^^^^^u-ing,  substantially  inviting  all  patrons  having  complaint 

.  ^^^^^  the  company  to  appear  and  testify  and  in  view  of  the 

^^^  appearing  in  the  Seattle  Union  Eecord,  suggesting  that 

"^^"^ders  use  an  excessive  amount  of  gas  and  then  complain 

^^'*^      their  bills,  it  is  remarkable  that  the  number  of  patrons 

^•^  —  individual  complaints  against  the  company  was  so  small. 


,.^      :^ossible  of  course  that  there  were  dissatisfied  patrons  who 
-^^^Dt  appear  at  the  hearing,  but  the  record  would  seem  to  in- 
^^  that  not  more  than  one  out  of  every  thousand  consumers, 
^C^TCsent  to  testify  against  the  company. 

^.^^^'^^.Hr  Content. 

^^^^^^  testimony  of  the  city  chemist  showed  that  the  sulphur 

^^i^t  of  gas  at  times  during  the  period  of  disturbance  was  in 

p  ^^^^  6f  the  amount  permitted  by  regulations.    The  only  detri- 
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mental  effects  produced  by  the  sulphur  content  discloeed  by  the 
evidence  was  some  inconvenience  to  patrons  because  of  disagree- 
able odor.  The  testimony  of  the  chemists  was  to  the  effect  that 
the  presence  of  sulphur  in  the  gas  would  not  detract  from  its 
heating  qualities,  and  therefore  a  discussion  as  to  the  effect  of 
excessive  sulphur  content  is  unnecessary  in  passing  upon  the 
issue  of  reparation. 

041868  Cited. 

Counsel  for  the  city  of  Seattle  in  tiieir  brief  called  attention 
to  the  following  case:  In  re  Central  Illinois  Public  Service  Com- 
mission, P.U.E.1918F,  820-81,  in  which  a  general  or  blanket 
reparation  order  was  made  by  the  Public  Service  Commission  of 
Illinois.  This  case  involved  the  service  of  a  utility  engaged  in 
furnishing  steam  heat  to  its  patrons.  The  Commission  found 
that  owing  to  the  large  increase  in  heating  load  and  deteriora- 
tion of  the  mains,  and  the  insuflSciency  of  the  traps  thereon,  that 
a  quantity  of  condensation  was  swept  into  the  consumers'  prem- 
ises which  was  registered  by  the  meters,  and  therefore  caused 
an  indicated  steam  consumption  in  excess  of  the  actual  amount 
used.  The  Illinois  Commission  also  found  substantially  that  the 
company  had  been  guilty  of  negligence  in  not  washing  and  re- 
pairing its  boilers  during  the  period  of  warm  weather  when  it 
could  be  done  without  inconvenience  to  its  patrons,  but  did  the 
work  upon  its  boilers  dui'ing  the  cold  weather  period  to  the  detri- 
ment of  its  consumers.  That  case  was  therefore  different  in 
nature  from  this  case  and  affords  no  precedent  for  the  granting 
of  a  blanket  reparation  order  in  the  present  case. 

[5]  In  the  very  nature  of  things,  the  service  of  a  public  util- 
ity cannot  be  uniformly  perfect.  Strikes,  fires,  floods  and  the 
elements  will  sometimes  cause  defective  service  in  spite  of  well 
directed  efforts  of  the  utility  to  prevent  or  counteract  such  dis- 
turbances. The  public  has  a  right  to  demand  that  a  utility  exert 
every  reasonable  effort  to  render  good  service  and  guard  against 
interruptions,  but  human  agencies  are  not  required  to  achieve 
superhuman  results.  BeasonabH  good  faith  efforts  are  all  that 
can  be  required  of  a  public  utility.  Some  of  the  courts  have  held 
that  a  failure  upon  the  part  of  a  utility  to  render  adequate  serv- 
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ice  where  such  failure  is  caused  by  strike  of  its  employees  is  not 
actionable,  provided  the  utility  has  not  been  guilty  of  negligence. 
In  Sullivan  v.  Western  Union  Teleg.  Co.  82  S.  C.  669,  64  S.  E. 
752,  22  L.R.A.(N.S.)  1214,  a  telegraph  company  was  held  not 
liable  for  either  actual  or  punitive  damages  for  delay  in  trans- 
mission of  a  message  which  is  directly  caused  by  a  strike  of  its 
employees.  Applying  this  principle,  it  would  seem  that  a  public 
utility  should  not  be  punished  by  general  reparation  order  where 
the  defective  service  arises  by  reason  of  a  strike  where  no  negli- 
gence is  shown  and  where  the  utility  has  put  forth  every  reason- 
able effort  to  overcome  the  conditions  caused  thereby,  aad  where 
the  testimony  fails  to  show  that  the  consumers  have  paid  for  a 
product  they  have  not  received. 

We  are  not  prepared  to  hold  that  a  strike  will  in  every  in- 
stance excuse  a  utility  for  defective  service.  Neither  are  we 
inclined  to  establish  a  precedent  under  which  dissatisfied  em- 
ployees may  cripple  public  service  and  simultaneously  use  the 
Commission  as  a  club  on  the  back  of  the  utility  already  stagger- 
ing from  a  blow  which  they  themselves  have  dealt.  We  are  not 
charging  that  such  object  was  sought  in  this  case,  but  any  deci- 
sion based  upon  principles  that  would  tend  to  encourage  the  use 
of  such  a  double  weapon  would  be  dangerous  and  unsound.  We 
are  not  prepared  to  hold  that  a  reparation  order  in  the  nature 
of  a  penalty  or  in  lieu  of  a  fine  would  be  valid  under  our  statute. 
It  is  not  necessary  to  pass  upon  that  question  in  this  case. 

Our  conclusions  from  all  the  evidence  are  that  in  general  the 
measurement  of  gas  to  the  consumers  was  accurate  and  the  con- 
sumers as  a  whole  have  paid  for  substantially  what  they  have 
consumed  and  no  more. 

The  application  for  a  general  reparation  is  therefore  denied. 

Witness,  the  Public  Service  Commission  of  Washington  this 
27th  day  of  December,  1919. 

The  Public  Service  Oommission  of  Washington  by  E.  V.  Euy- 
kendall,  chairman;  Hanoe  6.  Cleland,  Commissioner;  Prank  R. 
Spinning,  Commissioner. 
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CITY  OP  INDEPENDENCE 

V. 

INDEPENDENCE  WATERWORKS  COMPANY. 
[Case  No.  2311.] 

awvice  —  Water  —  PoUiiUom  of  stremm  hy  aU  company. 

1.  In  the  event  of  the  failure  of  a  water  company  to  restrain  sii 
oil  company  from  polluting  the  water  of  a  stream  above  the  water 
company's  intake,  it  is  the'dnty  of  the  utility  to  remove  such  intake 
above  the  source  of  pollution  or  to  provide  some  other  meaas  of  pro- 
viding wholesome  water  free  from  offensive  taste  or  odor. 

ComtnisMons  —  JurUdiotion  over  oil  company  polUUing  water  mipply 
—  Parties. 

2.  The  Missouri  Commission  has  no  jurisdictiou  over  a  private 
company  polluting  a  stream  above  a  water  company's  intake,  and^ 
therefore,  cannot  make  the  oil  company  a  party  to  a  proceeding  to  re- 
quire  the  water  company  to  furnish  its  consumers  with  pure  water. 

[January  31,  1920.] 

Complaint  alleging  unwholesome  oondition  of  water  faiv 
nished  by  the  respondent  water  company;  sustained. 

Flady  Commissioner:  This  case  pertains  to  a  complaint  on 
the  part  of  the  city  of  Independence,  hereinafter  designated  as 
the  "city/*  against  the  Independence  Waterworks  Company, 
hereinafter  designated  the  "water  company,''  on  account  of  tbe 
alleged  unwholesome  condition  of  the  water  fumidied  for  domes- 
tic consumption. 

The  complaint  which  was  filed  by  the  eity  on  January  5,  1920, 
represents  that  "for  more  than  thirty  days  last  past,**  the  water 
company  has  supplied  to  the  inhabitants  of  the  city  of  Independ- 
ence "water  that  is  neither  good  nor  wholesome  and  which  is 
in  fact  nauseating  and  unhealthy,  and  is  causing  ill-healih  and 
sickness  throughout  the  city  of  Independence.'' 

Petitioner  suggests  that  the  location  of  the  intake  in  a  "slow 
running  slough"  is  responsible  for  the  polluted  c<mdition  of  the 
water  and  that  an  extension  of  the  intake  out  into  the  main 
channel  of  the  river  would  remedy  the  evil,  and  prays  that  tbe 
Commission  investigate  and  make  such  order  "as  will  require 
the  Independence  Waterworks  Company  to  supply  the  city  of 
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Indqpendenee  and  the  inhabit  auts  thereof  with  good  and  whole- 
some water,  as  required  by  said  franchise." 

The  water  company  made  answer  substantially  as  follows: 

1.  Denies  that  the  water  furnished  was  not  in  compliance 
with  the  requirements  of  the  ordinance  for  more  than  thirty 
days  last  past  before  the  filing  of  the  complaint 

2.  Acknowledges  that  at  times  the  water  had  a  disagreeable 
taflte  and  smell,  but  denies  that  the  water  was  unwholesome  or 
caused  ill-health  or  sickness. 

3.  Denies  that  the  water  is  '^being  taken  from  a  slow  running 
slough,"  and  denies  that  it  is  practicable  to  extend  the  intake 
into  the  main  channel  of  the  river. 

4.  Suggests  Aat  the  trouble  is  caused  by  the  discharge  of 
wastage  or  sewerage  from  the  oil  refinery  of  the  Standard  Oil 
Company,  located  one-half  or  three-quarters  of  a  mile  up  stream 
from  the  intake  of  the  water  company. 

5.  States  that  it  "will  immediately  file  a  suit  for  injunction 
against  the  Standard  Oil  Company." 

6.  Prays  that  the  Standard  Oil  Company  be  made  a  party 
to  these  proceedings. 

A  hearing  was  held  by  two  of  the  Commissioners  at  Independ- 
ence on  January  20,  1920.  Evidence  was  taken  and  the  case 
was  submitted  for  decision  on  the  record. 

Independence  has  a  population  of  about  10,000  and  is  located 
on  the  Missouri  river  a  few  miles  east  of  and  down  stream  from 
Kansas  City. 

The  water  company  is  operating  under  a  twenty-year  fran- 
chise ordinance  approved  February  12,  1918. 

The  waterworks  were  constructed  in  about  the  year  1880. 
Since  then  and  up  to  the  present  time  the  waterworks  intake 
has  been  located  on  the  south  bank  of  the  Missouri  river  at  a 
point  about  4  miles  below  the  city  limits  of  Kansas  City.  The 
water  is  pumped  from  the  river  into  setting  basins,  is  clarified 
by  sedimentation  and  sterilized  by  the  addition  of  chlorine  gas 
before  being  pumped  into  the  distribution  mains. 

Some  ten  years  or  more  ago  the  Standard  Oil  Company  (In- 
diana) erected  a  large  oil  refinery  up  stream  from  the  water- 
works intake.    Waste  water  from  the  oil  refinery  is  discharged 
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into  Sugar  Creek  and  thence  flows  into  the  Missouri  river  at  a 
point  about  three-quarters  of  a  mile  up  stream  from  the  intake. 

It  appears  from  the  evidence  that  there  has,  in  past  years, 
been  occasional  cause  for  complaint  on  account  of  oflFensive  odor 
and  taste  of  the  water  due  presumably  to  pollution  from  the 
discharge  of  waste  water  by  the  oil  refenery  and  that  this  offen- 
sive condition  has  recently  been  accentuated  by  reason  of  the 
low  stage  of  the  water  in  the  river  and  a  change  in  the  location 
of  the  river  channel. 

Acting  under  orders  of  this  Commission,  Mr.  R.  E.  Duffy, 
chief  of  department  of  gas,  electricity,  heat  and  water,  collected 
samples  of  water  on  January  7,  1920,  from  various  points  in 
the  river  above  and  below  the  outlet  of  Sugar  Creek,  also  from 
Sugar  Creek  and  from  the  waterworks  intake.  Similar  samples 
were  collected  by  Mr.  Roy  Cross,  representing  the  Kansas  City 
testing  laboratory.  These  samples  were  analyzed  by  the  depart- 
ment of  chemistry  of  the  XTnirersity  of  Missouri  and  by  the 
Kansas  City  testing  laboratory,  and  reports  were  submitted  and 
filed  as  exhibits. 

Conclusions. 

From  a  careful  consideration  of  all  of  the  evidence  in  this 
case,  the  Commission  finds  as  follows: 

1.  That  the  water  furnished  by  the  water  company  has  an 
odor  of  coal  oil  at  times  and  is  unpalatable,  and  hence  unfit  for 
drinking  purposes,  although  the  quantity  of  petroleum  products 
in  the  water  is  probably  not  sufficient  to  cause  any  marked 
physiological  effect  or  impair  the  health  of  those  drinking  tht 
water  as  furnished. 

2.  That  the  objectionable  odor  and  taste  ikre  due  to  the  dis- 
charge of  waste  water  from  the  oil  r^nety  <rf  the  Standard  Oil 
Company  into  Sugar  Cre^. 

[1]  3.  That  it  is  the  duty  of  the  water  company  to  provide 
water  that  is  not  only  wholesome,  but  also  free  from  offiensive 
taste  or  odor,  and  that  unless  the  #ater  cempany  is  able  to  re- 
strain the  Standard  Oil  Company  from  discharging  its  objec- 
tionable waste  water  into  the  river  above  the  intake  of  Ae  VftMt 
company,  it  will  be  necessary  to  move  the  intake  of  the  water 
company  above  the  discharge  of  Sugar  Creek,  or  else  construct 
a  sewer  to  lead  the  objectionable  waste  water  to  a  point  of  dis* 
charge  below  the  water  works  intake. 
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*•  That  it  is  not  advisable  to  endeavor  to  move  the  water 

^orka  intake  further  out  into  the  river  so  as  to  reach  the  main 

<?wrrent,  as  the  cost  of  permanent  construction  for  this  purpose 

^ould  be  prohibitive.    While  the  intake  pipe  might  be  extended 

trough  the  sapd  bar,  at  a  reasonable  expense,  the  pipe  so  laid 

^ould  be  apt  to  be  undermined  at  each  high  stage  of  water,  and 

^ence    eould  not  be  depended  upon  as  a  permanent  source  of 

[2J     S.  That  the  Commission  has  no  jurisdiction  over  the 
3cfs    of    the  Standard  Oil  Company  and  cannot  properly  make 
^^^  coxnpany  a  party  to  these  proceedings,  as  requested  by  the 
^^^W   oompany. 

f-  Tliat  the  water  company  should  be  required  to  report  in 

yriting-    to  this  Commission  within  thirty  days  from  the  eflFective 

^®c>f  -ttxe  order  herein  whether  the  Standard  Oil  Oompany  has 

fl  ^^^^JXiired  by  order  of  court  to  discontinue  discharging  its 

Jeofcioj^^y^  waste  water  into  the  river  above  the  intake  of  the 

cox^Qpany,  and  whether  such  oil  company  is  obeying  the 

J  ***.  ■«^e  court. 

^iX3  also  fully  les^rve  jurisdiction  of  the  parties  and  sub- 
ject- at;t;^aT  of  the  cause  to  make  any  further  orders  in  the  case 
at  tae  t;i:^;;^^g  ^  receiving  the  report  of  the  water  company  above 
^^^  ^!^^^  ^^  ^*  ^^y  other  time  hereafter  upon  the  evidence 
^^^^^^^^*f^?e  the  Commission,  together  with  such  other  evidence 
as  *^  X>«^:rties  may  offer. 
^      ^^^^^er  will  issue  accordingly. 


COIiORADO  PUBLIC  UTHilTIES  C03IMIS8IOX. 

^^fi  DUBANGO  BAILWAY  &  REALTY  COMPANY. 
[Application  No.  59,  Decision  No.  305.] 

^^^^  -^  ft^a8onUhl^ne$B  —  ItUet^eal  —  Income, 

1.  Interest  is  not  a  proper  item  to  be  deducted  from  income  in 
^^^nnining  the  return  of  a  public  utility  cwnpany  for  rate-making 

^^^^*«  —  A.ha$id9nmmU  »  ^emr  of  decreased  revenue  peried. 

2.  A  street  railway  comjpany,  having  received  valuable  ri^ts  and 
p -jj  ,^^ivilege8  from  the  public,  and  having  entered  upon  the  enjoyment  of 

•^'X920B. 
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them,  cannot  be  permitted  to  cease  its  activities  upon  the  mere  fear 
that  decreased  income  will  result  from  an  increase  in  fare. 
Service  —  Abmndonment  —  Exhauation  of  reuaonabie  effarte  to  eon* 
tintie* 

3.  A  street  railway  company  should  not  be  allowed  to  abandon 
service  where  it  has  not  exhausted  all  reasonable  and  practicable  meuM 
to  meet  its  operating  requirements. 

[December  6,  1919.]  « 

Application  for  permission  to  discontinue  street  railway 
service;  denied. 

Appearances:  John  S.  Macbeth  of  Denver,  and  MoUette  ^ 
Clements  of  Durango,  for  applicant;  Russell  &  Reese,  for  citv 
of  Durango  and  for  the  Durango  Exchange;  Barry  Sullivan  of 
Durango,  for  La  Plata  County,  Colorado,  and  for  Jacob  Fritz : 
E.  F.  McCartney,  mayor,  for  the  town  of  Las  Animas. 

By  the  Commission:  This  matter  comes  before  the  Commis- 
sion upon  the  application  of  the  Durango  Railway  ft  Realty  Com- 
pany, a  corporation  hereinafter  called  the  company,  asking  an 
order  of  the  Commission  permitting  said  company  to  saspend 
operations  of  its  line  of  railway  in  Durango  and  Animas  City, 
Colorado,  on  December  1,  1919. 

The  company  filed  its  application  with  the  Conmiission  on 
October  1,  1919,  accompanied  by  written  notice  of  its  intention 
to  discontinue  service  upon  its  line  of  sti-eet  railway  on  Decem- 
ber 1,  1919,  in  and  by  which  petition  it  is  alleged  that  the  com- 
pany IS  engaged  in  operating  a  street  railway  about  two  and 
one-half  miles  in  length  over  the  streets  of  Durango  and  Animas 
City  in  La  Plata  coimty,  Colorado,  under  a  franchise  granted 
by  the  city  of  Durango  on  June  24,  1890,  for  a  term  of  ninety- 
nine  years. 

The  applicant  further  alleges  that  in  the  early  stages  of  its 
operation,  the  receipts  from  the  company,  from  its  street  car  line, 
were  not  sufficient  to  meet  operating  charges,  and  that  the  de- 
ficiency was  met  by  assessments  levied  upon  its  capital  stock 
and  by  a  sale  of  certain  property  then  owned  by  the  company ; 
that  at  the  present  time,  the  receipts  of  the  company  from  its 
street-oar  operations  are  barely  enough  to  pay  .operating  expen- 
ses, leaving  nothing  for  amortization,  dividends^  and  new  equip- 
ment 
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It  is  further  alleged  that  the  company  owns  and  operates  tracks 
laid  upon  its  right  of  way  in  the  streets  of  Durango  and  Animas 
City,  and  pole  lines,  rolling  stock,  and  other  things  necessary  to 
furnish  transportation  for  the  inhabitants  of  said  cities;  and 
further  that  **little  relief  would  be  afforded  from  the  present 
situatiMi  by  any  reasonable  increase  in  fares,  as,  even  if  relief 
were  granted  in  that  direction  by  the  Commission,  an  extra  man 
would  be  required  to  collect  fares  from  and  make  change  for 
passengers,*'  and  by  way  of  justification  for  the  alleged  necessity 
states  that  ^if  a  motorman  should  attempt  to  do  this,  it  would 
invite  accidents  which  the  management  or  its  employees  dare  not 
risk."  An  additional  reason  for  not  installing  an  increased  fare 
is  given  in  the  statement  that  ^^petitioner  fears  many  inhabitants 
would  refuse  to  patronize  the  street  oar  system  ...  in  case 
the  fares  should  be  increased." 

In  the  sixth  paragraph,  it  is  alleged  that  under  present  condi- 
tions and  present  population,  its  street  railway  cannot  earn  any 
profit  for  its  stockholders  or  for  new  equipment  when  necessary, 
and  the  seventh  paragi-aph  refers  to  a  statement  of  the  condition 
of  the  company  for  the  year  ended  December  81,  1918,  showing 
a  profit  of  $166.47,  which  sum,  it  is  alleged,  is  wholly  inadequate 
to  meet  depreciation  requirements  and  increased  wages  and  ma- 
terial costs. 

Upon  due  notice,  the  matter  was  set  for  hearing  at  Durango, 
Colorado,  on  November  8,  1919,  and  was  heard  by  the  Commis- 
sicm  in  the  district  court  room  of  La  Plata  county  courthouse 
at  10  o'clock  A.  M.  on  said  day.  No  protest  or  objection  had 
been  filed  by  anyone  prior  to  the  date  of  hearing,  but  at  the  hear- 
ing, leave  to  file  was  granted  any  party  appearing  and  seven 
days  within  which  to  file  protests  or  objections  tmnc  pro  tunc  as 
of  the  date  of  the  hearing. 

Accordingly,  protests  were  filed  by  the  city  of  Durango,  the 
town  of  Animas  City,  and  the  board  of  county  Commissioners  of 
La  Plata  county. 

The  city  of  Durango  protests  against  the  company  being  per- 
mitled  to  discontinue  its  street-car  service  upon  numerous 
grounds,  the  first  three  of  which  are  to  the  eSect  that  the  com- 
pany does  not  offer  to  sun*ender  its  franchise  granted  by  the  city 
fer  ninety-nine  years,  that  it  does  not  propose  to  remove  from 
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the  Streets  of  the  city  its  rails,  ties,  poles,  and  wires,  but  on  the 
c<mtrary  intends  to  allow  the  same  to  remain  in  said  streets  as 
a  menace  and  hindrance  to  traffic  thereon. 

The  fourth  ground  of  protest  allies  that  the  company  applied 
for  and  received  permission  of  this  Commission  to  increase  its 
fares  from  6  to  6  cents,  but  said  company  never  put  such  in- 
creased fares  into  effect,  and,  therefore,  di4  not  ascertain  wheth- 
er such  increase  would  produce  sufficient  revenue  to  make  a  prof- 
it in  its  street  railway  operation,  and  that  protestant  is  informed 
and  believes  that  said  street  railway  can  be  operated  successfully 
by  such  increase  of  fares. 

Protestant  city  further  alleges  that  said  street  railway  has 
become  a  necessity  to  accommodate  the  residents  of  Dura^go  and 
Animas  City,  and  to  disoontinue  ita  operation  will  cause  great 
hardship  upon  the  inhabitants  of  said  cities,  by  depriving  many 
of  them  of  their  sole  means  of  transportation  between  their  homes 
and  places  of  business  and  work  and  places  of  worship.  Protes- 
tant further  alleges  that  by  reducing  the  number  of  trips  of  cars 
the  railway  can  be  operated  at  a  profit,  and  finally  that  the  com- 
pany has  sold  property  to  La  Plata  county  for  a  fair  ground  and 
to  the  city  of  Durango  for  a  public  park,  representing  that  such 
property  was  valuable  for  such  purposes  by  reason  of  being  read- 
ily accessible  by  means  of  its  street  railway,  and  that  the  com- 
pany  oug^t  not  in  equity  and  good  conscience  be  permitted  to 
now  destroy  the  value  of  such  property  for  said  purposes  by  ceas- 
ing to  operate  its  street  railway. 

The  protest  of  La  Plata  county  alleges  that  the  county  pur- 
chased from  the  company  January  15,  1917,  a  40-acre  tract  of 
land  for  a  county  fair  ground  paying  $10,000  therefor;  that  the 
said  tract  is  on  the  highway  about  equidistant  between  Durangp 
and  Animas  City,  the  tracks  of  the  street  railway  running  over 
and  along  said  highway ;  that  one  of  the  considerations  for  the 
purchase  of  said  tract  by  said  county  was  its  ready  accessibility 
by  said  street  railway  line  for  the  patrons  and  exhibitors^of  the 
county  fair  at  nominal  cost  and  at  frequent  periods ;  that  the  pro- 
testant fears  that  the  patronage  of  the  county  fair  will  be  great- 
ly lessened  if  the  street  car  service  is  discontinued,  and  that  the 
yearly  exhibition  of  stock  and  foodstuffs  will  cease. 

The  protest  of  Animas  City  alleges  that  it  has  a  population  id 
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about  350  and  is  the  northern  terminns  of  said  street  railway; 
that  the  majority  of  its  inhabitants  are  employed  in  the  city  of 
Durango,  the  southern  terminns  of  the  street  car  line^  and  de- 
pend upon  the  street  railway  to  convey  them  to  and  from  work ; 
that  the  car  line  is  abont  two  miles  in  length  and  that  the  house- 
wives in  Anipias  City  are  dependent  upon  the  said  car  line  in 
going  to  and  from  Durango  to  procure  the  necessitities  of  life ; 
that  many  of  the  children  of  Animas  City  attend  the  high  school 
at  Durango  and  use  said  car  line  to  and  from  school,  and  that 
they  would  be  compelled  to  walk  in  all  kinds  of  weather  to  at- 
tend said  high  school  in  the  event  siud  car  line  is  permitted  to 
discontinue;  and  lastly  a  discontinuance  of  said  street  car  line 
will  cause  a  substantial  decrease  in  the  value  of  real  estate  in 
Animas  City,  with  consequent  financial  loss  to  said  town  and  its 
citizens. 

At  the  hearing  the  only  testimony  submitted  by  the  applicant 
company  was  that  of  W.  N.  B^by,  who  is  the  vice-president, 
secretary,  and  treasurer  of  the  company,  and  who  also  is  its  sup- 
erintendent. His  connection  with  the  company  in  these  several 
capacities  began  on  January  1,  1912.  From  his  testimony,  it 
appears,  that  the  street  car  line  was  built  by  the  company  about 
1890  under  a  franchise  granted  the  company  by  the  city  of  Dur- 
ango for  a  period  of  ninety-nine  years;  that  the  line  extends 
from  the  Denver  &  Rio  Grande  depot  in  the  city  of  Durango, 
which  is  at  the  southern  extremity  of  the  principal  street  of  Dur- 
ango, north  on  said  street  for  about  two  and  a  half  miles  through 
North  Durango  and  Brookside  and  having  its  northern  terminus 
at  Second  street  in  the  town  of  Animas  City.  The  Animas  River 
separates  the  city  of  Durango,  that  part  lying  north  of  the  river 
being  termed  !N"orth  Durango,  while  Brookside  appears  to  be  an 
addition  to  Durango  lying  north  of  and  between  ITorth  Durango 
and  Animas  City — the  last  named  being  a  separate  municipality. 
The  population  of  Animas  City  is  fixed  at  about  250,  while  the 
population  of  Durango,  including  North  Durango  and  Brook- 
side, is  estimated  at  about  5,000,  of  which  about  1,500  reside 
in  North  Durango  and  Brookside. 

The  city  of  Durango  is  the  metropolis  of  the  San  Juan  basin — 
a  large  area  in  southwestern  Colorado — and  is  the  natural  trade 
center  for  a  prosperous  agricultural,  horticultural,  and  mining 
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region,  though  its  development  and  growth  has  been  retarded  by 
lack  of  adequate  railroad  facilities  to  the  world's  markets — it 
being  dependent  upon  a  branch  of  the  Denver  k  Rio  Grande  of 
naiTow  gauge  construction  and  being  about  350  miles  distant 
from  standard  gauge  tracks.  The  narrow  gauge  line,  serving 
Durango,  crosses  the  Ciunbres  range  of  the  Rocky  Mountains  at 
an  altitude  of  approximately  10,000  feet  about  sea  level. 

It  appears  that  the  company  also  engages,  or  did  engage,  in 
handling  acreage  property  lying  contiguous  to,  and  in  the  city^ 
of  Durango,  and  the  town  of  Animas  Oity,  and  that  tiie  street 
railway  was  built  by  it  in  reliance  upon  the  belief  tkat  the  eity 
of  Durango  would  enjoy  greater  growth  in  population  than  has 
developed.  However  that  may  be,  the  testimony  is  to  the  effect 
that  in  the  early  years  of  its  operation  it  was  necessary  to  resort 
to  revenues  of  the  company  derived  from  sources  other  than  its 
fares  to  maintain  the  service,  thou^  for  the  past  ten  years  the 
expenses  of  operation  have  been  met  by  its  operating  revenue. 

From  the  testimony  submitted  by  the  company,  the  excess  of 
revenue  over  expenses  for  the  year  1918  of  the  street  car  line 
was  $166.47,  while  the  report  of  the  statistician  for  the  Com- 
mission admitted  in  evidence  shows  a  deficit  of  $165.44  for 
1916,  and  net  earnings  of  $362.20  for  1917,  $400.06  for  1018, 
and  $602.54  for  9  months,  January  to  September,  1919,  both 
inclusive.  These  earnings,  however,  ai-e  subject  to  deductions 
for  taxes,  the  amount  thereof  properly  chargeable  to  its  street 
railway  not  being  clearly  established  by  the  evidence. 

[1]  The  company's  exhibit  C,  which  is  a  tabulation  of  gross 
revenues,  operating  expenses,  taxes,  and  what  is  denominated 
"other  deductions"  covering  a  period  from  1904-1905  to  and  in- 
cluding September  30,  1919,  shows  a  net  deficit  of  $3,681.08, 
but  included  in  the  item  "other  deductions"  appears  the  sum  ef 
$8,362.34  charged  to  interest  paid  during  said  period.  Interest 
paid  is  not  an  allowable  item  upon  the  question  of  a  utility  being 
able  to  earn  a  fair  rate  of  return  upon  capital  invested  under  aU 
the  authorities,  so  that  instead  of  there  being  a  net  deficit  of 
$3,581.08,  there  was  a  net  income  of  $4,781.26  received  by  the 
company  during  said  period.  This  amount^  it  is  true,  may  not 
be  sufficient  to  give  the  company  a  fair  return  plus  depreciation 

P.U.R.1920B. 


Digitized  by 


Google 


RB  DURANGO  RAILWAY  k  REALTY  COMPANY.  6U 

and  working  capital  allowances,  but  it  is  far  from  showing  the 
company  to  be  operating  at  an  actual  loss. 

It  is  contended  by  protestant  city  that  an  increase  of  fare 
from  5  to  6  cents  would  permit  the  company  to  continue  its  oper- 
ations, and  the  city  introduced  testimony  to  substantiate  such 
contention.  The  company,  by  its  application  and  testimony, 
feared  that  such  increase  of  fares  would  produce  the  opposite 
effect,  and  it  urged  as  a  further  reason  that  the  additional  1 
cent,  if  charged,  would  entail  so  much  extra  work  upon  its  em- 
ployees that  the  company  feared  to  try  it  out  On  November 
20,  1918,  the  company  filed  with  the  Commission  a  tariff  pro- 
viding for  a  6-cent  fare,  effective  January  1,  1919.  However, 
on  December  1,  1918,  the  company  filed  another  tariff  canceling 
that  which  it  had  filed  ten  days  before^  thereby  making  no  diange 
from  the  6-cent  fare.  The  company  now  states  that  it  did  not 
press  its  efforts  for  a  6-cent  fare  because  of  the  "fears"  it  enter- 
tained, as  above  stated. 

[2]  A  public  utility,  having  received  valuable  rights  and 
privileges  from  the  public,  and  having  entered  upon  the  enjoy- 
ment of  them,  cannot  be  permitted  to  cease  its  activities  upon 
what  it  "fears"  may  be  the  result  of  a  policy  ordinarily  resorted 
to  for  its  own  benefit  Actual  experimentation  is  the  only  true 
test  of  such  result 

Pana  v.  Central  Illinois  Public  Service  Co.  P.XJ.E.1916B, 
177;  Lima  v.  Honeoye  Electric  Light  &  R.  Co.  P.ir.R1916C, 
871;  Re  Denver,  L.  &  K  R.  Co.  4  Colo.  P.  U.  C.  316. 

It  appears  from  the  testimony  that  the  company  employs  but 
two  men  to  operate  its  oars;  that  the  streets  over  which  the  cars 
are  operated  are  of  average  width  and  that  traffic  upon  tbem  is 
no  more  congested  than  upon  the  streets  of  the  ordinary  town  or 
city  of  4,000  or  5,000  inhabitants,  so  that  the  position  of  the 
company  that  its  employees  would  be  unduly  hampered  in  mak- 
ing the  change  incident  to  a  6-cent  fare,  and  thus  invite  acci- 
dents, is  apparaitly  more  imagined  than  real. 

Protestant  city  has  made  objection  to  the  application  of  the 
company  to  discontinue  its  street-car  service  upon  the  ground 
that  there  is  no  showing  that  the  company  proposes  to  relinquish 
its  franchises  to  the  city  and  move  its  poles,  wires,  and  tracks 
from  the  city's  streets.    Whether  or  not  it  is  necessary  that  the 
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company  should  do  this  in  order  to  properly  prove  its  case,  the 
Commission  does  not  decide.  Neither  party  has  cited  audiority 
upon  the  proposition,  and  in  riew  of  the  decision  the  Commis- 
sion has  reached,  no  useful  purpose  is  apparent  why  the  question 
should  be  further  considered  at  this  time. 

Likewise  the  protest  based  upon  the  allied  depreciation  of 
property  values  in  case  the  streeet  car  service  is  discontinued, 
and  the  alleged  bad  faith  of  the  company  by  reason  of  its  dispos- 
ing of  its  real  property  to  the  city  and  to  the  county  for  public 
purposes  in  part  consideration  for  continued  operation  of  the 
street  car  line  it  now  is  seeking  to  discontinue,  in  view  of  the 
decision  reached  on  other  grounds,  the  same  will  not  be  oonsid- 
ered  at  this  time. 

The  testimony  of  the  company  disdoses  that  its  street  cars  are 
equipped  with  the  old  type  fa^e  boxes  and  that  the  installation 
of  the  modern  pay-as-you-enter  <me  matt  type  of  car  has  not  been 
considered  by  the  company  as  a  means  of  relieving  its  employees 
of  the  burdens  "feared"  as  a  result  of  an  increase  of  fares,  which 
no  doubt  could  be  done  at  a  small  outlay.  The  company  is  en- 
titled to  pay  fair  and  reasonable  wages  to  its  employees  as  a 
charge  against  its  operating  exp^iaes  to  be  ultimately  paid  by 
the  public — its  patrons;  and  if  the  public  patronage  is  insuffi- 
cient to  do  this,  after  fair  trial  under  an  increased  fare,  then  it 
may  be  permission  to  discontinue  operation  should  be  given. 

[3]  Under  all  the  facts  and  circumstances  as  disclosed  by  the 
testimony  in  this  case,  the  Commission  has  concluded  that  the 
company  has  not  exhausted  all  reasonable  and  practicable  means 
to  meet  its  operating  requirements,  and  that  until  it  shall  have 
done  so,  the  permission  sought  of  the  Commission  to  discontinue 
operation  of  its  street-car  system  will  be  denied.  If  it  sees  fit 
to  substantially  follow  the  suggestions  herein  contained  with  ref- 
erence to  an  increase  of  fare,  installation  of  modem  fare  boxes 
and  a  less  frequent  service,  and  after  a  reasonable  time  has 
elapsed  thereafter  to  demonstrate  the  true  effect  thereof  upon  its 
net  revenue,  no  improvement  in  financial  condition  shall  become 
apparent,  it  may  renew  its  application  to  discontinue  operations 
of  its  street-car  line,  then  to  be  further  considered  by  this  Com- 
mission. 
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J.  L.  KETTEBLINUS  et  al. 

^-A.B  HAEBOB  &  UNION  BIVEH  POWEE  COMPANY. 

[F.  C.  61,  89.1 
E.  H.  MACOMBEB  et  aL 

^^B  HABBOR  &  UNION  BIVEB  POWEE  COMPANY. 

[F.  c.  68.] 

—  Overheads  —  Bvidence. 
:^w  1.  No  allowance  was  made  for  developmeat  cost,  promotor's  te- 

t:^^^^*^  oration,  or  cost  of  money  other  than  interest  during  construction, 
\j^^^   valuation  for  rate  making  in  the  absence  of  evidence  to  justify 
w         ^^   %ame. 
V^Ji^S  '*—  Cost  of  service  —  Constant  costs  —  Return  —  Taxes  —  DC" 
preciation, 
^\  2.  Fair  return  or  interest  on  investment,  taxes,  and  depreciation 

J  are  costs  which  remain  constant  irrespective  of  the  number  of   cos- 

tomers  a  utility  may  have  to  serve. 
depreciation  —  Annual  allowance  —  Necessity  for, 

3.  Depreciation  is  a  part  of  the  cost  of  utility  service,  and  each 
company  should  be  allowed  to  collect  each  year,  and  in  addition  to 
straight  operating  expenses,  such  an  amount  as  will  represent  deprecia- 
tion or  deferred  maintenance. 

IPepreciation  —  Annual  alUncance  —  Amount  —  Asoetiainnient. 

4.  The  amount  to  be  allowed  annually  for  accruing  depreciation 
of  an  electric  plant  is  partly  a  matter  of  judgment,  and  something  of 
averages,  not  susceptible  of  exact  ascertainment. 

WteMim  —  Beasonabletiess  —  Value  of  the  service, 

5.  Fair  return  is  sometimes  based  on  something  more  than  mere 
value,  since  the  return  must  be  fair  to  all. 

ttetum  —  Reasonableness  —  Percentage. 

6.  A  return  of  6  per  cent  was  allowed  as  the  basis  for  the  calcula- 
^                                        tion  of  fair  rates  for  the  service  of  an  electric  company. 

^  Hates  —  Electric  —  Cost  of  service  —  Elements, 

;,^  7.  The  cost  of  serving  a  customer  of  an  electric  company  is  divided 

^"^  '•  into  two  elements,  which  are  the  maximum  Remand  and  kilowatt  hours, 

rC'^'  '  and  which  should  be  combined  in  making  up  a  rate. 

;,\^  .  Return  —  Superseded  steam  plant  —  Amortization, 

n^  '  8.  An  electric  company's  superseded  steam  plant,  not  needed  for 

,  standby  service,  should  be  retired  from  the  capital   account  over   a 

period  of  years,  and  not  carried  as  a  plant  facility. 
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Bate9  —  Electric  —  Coal  of  service  —  '*Dump  power,** 

9.  An  electric  eompany,  which  has  devdoped  its  pluit  greatly 
beyond  the  needs  of  its  own  territory,  and  beyond  any  reasonably 
anticipated  growth,  cannot  regard  this  surplus  energy  as  ''dump  power'' 
to  be  disposed  of  at  a  low  price  to  a  large  customer  which  it  controls,  so 
as  to  cast  the  burden  of  carrying  such  surplus  investment  upon  its 
regular  customers. 

Betum  —  Beasonahlenese  —  Value  of  the  service. 

10.  Kates  should  not  be  higher  than  the  value  of  the  service  to  the 
consumer,  notwithstanding  they  may  not  produce  a  reasonable  return 
on  the  investment,  which  may  be  in  excess  of  the  needs  of  the  ter- 
ritory served. 

Discrimination  —  Electric  rates  —  Location  with  reference  to  source 
of  current, 

11.  In  fixing  electric  rates  for  the  same  service  in  two  municipalities, 
a  town  is  entitled  to  the  advantage  of  its  location  with  reference  to  the 
source  of  the  supply. 

JHscriminaUon  —  Electric  rates  —  Summer  users  —  Hotels  —  Private 
residences, 

12.  The  charging  of  a  lower  rate  for  electric  service  in  hotels  than 
is  charged  for  service  in  private  summer  residences  does  not  constitute 
unlawful  discrimination. 

DisctHmination  —  Electric  rates  — /innuol  and  summer  users  —  Basis 
of  classification, 

13.  Place  of  residence  is  not  the  true  test  of  the  difference  between 
a  year  round  and  a  seasonal  consumer  of  electric  current,  the  real 
reason  for  a  difference  in  rates  in  respect  thereto  being  found  in  the 
character  and  time  of  the  use. 


Discrimination''^  Electric  rates  —  Summ^er  users  —  Hotels  —  Private 

Discussion  of  the  reasons  for  differentiation  in  electric  rates  to 
yearly  and  seasonal  users,  p.  517. 
Bates  —  Electric  —  Majcim/um,  demand. 

Discussion  of  methods  of  obtaining  maximum  demand  of  consumers 
of  electric  service,  p.  518. 
Depreciation  —  Accruing  —  Necessity  of  providing  for. 

Discussion  of  depreciation  and  the  necessity  of  providing  therefor 
in  determining  the  reasonableness  of  utility  rates,  p.  527. 
Return  —  Reasonableness  —  Factors  in  determining. 

Discussion  of  the  factors  to  be  taken  into  consideration  in  determin- 
ing a  fair  return,  p.  528. 
Apportionm^ent  —  Electric  plant  —  Fixed  and  variable  costs. 

Discussion  of  method  adopted  by  the  Commission  in  apportioning 
constant  and  variable  costs  in  determining  the  reasonableness  of  alec- 
tric  rates,  p.  530. 

[January  3,  1920.] 
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Rate  pboceediwg  upon  complaints  alleging  unjust,  unreason- 
able, and  unjustly  discriminatory  charges.  Value  of  property 
found  to  be  $981,000.  Rates  found  to  be  partially  discrimina- 
tory. New  schedule  effective  on  and  after  May  1, 1920 ;  ordered 
filed. 

Appearances:  Woodman  &  "Whitehouse  for  complainants; 
Byder  ft  Simpson  for  respondent. 

By  the  Omunission:  These  are  three  cases  against  the  same 
respondent,  and  involve  so  nearly  similar  matters  that  they  have 
been  eonsdidated  for  hearing,  argum^it  and  decision. 

The  first  of  said  petitions,  F.  C.  No.  61,  dated  March  27, 
1916,  chaises  in  general  language  that  the  rates  for  electric 
lights  and  charges  for  service  by  the  respondent  company  in  the 
town  of  Eden,  Maine,  are  unjust,  unreasonable,  and  unjustly 
discriminatory,  in  that  the  sum  charged  and  collected  for  electric 
li^ts  for  lighting  purposes  by  said  public  utility  from  part  of 
the  users  of  said  town,  to  wit,  the  yearly  takers,  was  16  cents 
pesr  kilowatt  hours,  less  10  per  cent,  and  to  another  part,  to  wit, 
the  summer  takers,  it  was  25  cents  per  kilowatt  hour. 

The  respondent  filed  an  answer  to  ihe  first  petition  denying 
its  allegations  and  explaining  and  justifying  the  difference  in 
its  yearly  and  summer  lighting  rates,  and  explained  that  experts 
were  engaged  in  making  a  valuation  of  its  plant  and  a  revision 
of  its  rate  schedule,  and  asking  that  action  upon  this  complaint 
might  be  deferred  imtil  such  valuation  and  revision  was  com- 
pleted. 

The  need  of  a  valuation  as  a  basis  for  correct  rates  was  recog- 
nized by  the  Commission  and  the  full  hearing  was  deferred 
until  an  inventory  and  appraisal  might  be  filed  by  the  com- 
pany's experts  for  examination  by  experts  representing  the  Com- 
mission and  complainants,  but  as  the  complainants  desired  an 
early  hearing  on  the  question  of  discrimination  alone,  such  hear- 
ing was  held  at  Bar  Harbor,  July  26  and  26,  1916.  At  this 
hearing  by  agreement  the  issue  was  confined  to  allied  discrim- 
ination between  annual,  or  all  the  year  round  takers  on  the  one 
hand,  and  seasonal,  or  summ^  takers,  upon  the  other.  At  this 
hearing  the  only  evidence  introduced  in  behalf  of  the  complain- 
ants was  the  testimony  of  certain  shopkeepers,  garage  ovmers, 
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hotelkeepers,  and  proprietors  of  business  places  daring  the  sum- 
mer season,  who  were  charged  annual  rates,  and  eyid^ice  as  to 
alleged  discrimination  in  the  particular  rates  charged  to  certain 
individuals. 

IsTo  expert  or  accountant  testified  in  behalf  of  the  complainr 
ants,  but  all  data,  technical  or  financial,  furnished  the  Commis- 
sion being  from  the  oflScers  and  accountants  of  the  respondent 
company.  After  this  hearing  and  befdre  any  decision  was 
reached  by  the  Oommission,  a  second  petition  was  filed  by  J.  L. 
Ketterlinus  and  others,  comprising  substantially  the  same  pe- 
titioners as  in  the  first,  against  the  respondent  company,  P.  C. 
Ko.  89  dated  August  19,  1916.  This  petition  alleged  more 
specifically  and  at  length  the  grounds  of  discrimination  com- 
plained of.  These  grounds  may  upon  analysis  be  reduced  and 
boiled  down  to  the  following: 

1.  (Paragraphs  5,  6,  7  and  10.)  Discrimination  in  the  sale 
of  electricity  for  power  to  the  Bangor  Power  Company  at  the 
contract  price  of  6  mills  per  kilowatt  hour  for  the  first  5,000,000 
kilowatts  in  any  calendar  year,  and  3  mills  per  kilowatt  hour  for 
any  excess  of  6,000,000  kilowatts  in  that  year.  Whereas  no 
schedule  was  filled  for  this  rate  as  required  by  law,  but  the  only 
schedule  filed  called  for  a  maximum  rate  of  7i  cents  per  kilowatt 
hour  less  30  per  cent  in  the  Bar  Harbor  division  and  7J  cents 
per  thousand  kilowatt  up  to  five-horse  power  and  in  excess  of 
five-horse  power  up  to  twwity-five,  5  cents  per  thousand  kilowatt 
hour  in  the  Ellsworth  division. 

2.  (Paragraph  8.)  Discrimination  in  that  the  Ellsworth  di- 
vision is  being  charged  only  10  cents  per  kilowatt  hour  for  both 
yearly  and  seasonal  takers,  while  Bar  Harbor  is  being  charged 
15  cents  per  kilowatt  hour  for  yearly  and  25  cents  for  seasonal 
takers. 

3.  (Paragraph  9.)  Discrimination  between  yearly  takers  and 
sunmier  takers  at  Bar  Harbor  which  could  be  avoided  if  the 
company  chained  to  Bangor  Power  Company  a  higher  and  more 
adequate  rate  than  6  mills  for  the  first  5,000,000  kilowatt  hoars, 
and  after  that  8  mills  during  the  same  calendar  year. 

An  answer  was  filed  to  this  second  petition  but  no  action  was 
taken  on  it  by  the  Commission  until  the  following  year,  1917, 
but  on  S^)tember  28,  1916,  about  two  months  after  the  hearing 
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on  the  first  petition,  the  Commission  rendered  a  preliminary 
report  and  decision.  In  this  report  the  Commission,  after  stating 
the  issne  to  be  confined  by  agreement  to  tiie  questictti  of  dis- 
crimination between  yearly  and  summer  takers  in  Bar  Harbor, 
then  proceeded  first  to  refer  to  alleged  discrimination  between 
individuals  and  declared  this  inquiry  to  relate  to  the  application 
of  schedules  and  not  to  the  establishing  of  discriminatory 
schedules. 

The  Commission  next  referred  to  evidence  offered  as  to  a  10- 
cent  rate  in  Ellsworth  for  both  annual  and  summer  takers,  but 
said  that  in  the  absence  of  a  complete  inventory  and  valuation, 
the  Commission  would  not  undertake  to  pass  on  the  question  of 
discrimination  between  the  communities  as  stated.  The  Com- 
mission also  mentioned  the  fact  that  the  evidence  was  offered 
to  show  that  the  seasonal  rate  principle  was  not  applied  to 
stores  and  hotels  which  were  only  summer  users  but  that  the  re- 
spondent had  replied  that  the  stores  were  not  open  in  the  evenings, 
and  used  .the  current  only  in  lie  afternoon  and  during  off-peak 
hours;  and  that  hotels  used  a  very  much  larger  percentage  of 
their  maximum  demand  than  dwelling  houses ;  but  the  CouMnis- 
sion  said,  ^Vhether  these  reasons  are  sufiicient,  we  do  not  under- 
take to  say  in  advance  of  the  exhaustive  study  which  will  be 
given  the  case,  before  the  valuation  shall  have  been  completed." 

The  Commission  further  said,  ^'without  waiving  the  right  to 
consid&r  amf  of  these  matters  more  fvlVy  i/n  the  final  decision  of 
the  case,  and  saving  the  right  of  the  complainants  to  be  heard 
further  upon  them  so  far  as  they  are  material  to  the  case,  we 
turn  to  what  we  regard  as  the  only  issue  to  be  decided  now, 
Whether  this  rate  discriminates  between  summer  takers  and 
winter  takers,  so  called,' " 

The  Commission  then  applied  the  princiflfe  recognized  by  it  in 
Colcord  V.  Searsport  Water  Co.  F,  C.  85,  decided  November  7, 
1915,  which  involved  the  seasonal  rate  to  summer  customers  of 
A  public  utilily,  viz. :  That  if  the  summer  business  creates  an  in- 
creased demand,  then  the  principle  of  readiness  to  serve  applies, 
which  is  that  the  sununer  takers  must  pay  their  proportional 
part  of  the  overhead  and  all  the  year  roimd  charge  and  expense 
occasioned  by  the  increased  capital  invested,  depreciation,  main- 
tenance, insurance,  and  those  charges  which  go  on  whether  a 
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*eater  or  less  amount  of  product  is  being  consumed,  or  in  other 
DrdSy  that  the  difference  between  the  maximum  winter  demand 
id  the  maximum  summer  demand  shows  the  increased  demand 
Lused  by  the  summer  taker,  and  that  he  should,  therefore,  bear 
s  percentage  of  the  annual  "constant  cost"  occasioned  thereby, 
aving  out  the  element  of  variable  cost. 

The  Commission  then  accepted  the  method  followed  by  Mr. 
ippax,  the  company's  accountant,  of  obtaining  the  maximum 
>mand  by  adding  the  maximum  summer  demands  of  Bar  Har- 
►r  to  the  maximum  winter  demand  at  Ellsworth,  and  consider- 
g  the  total  maximum  demand  of  both  districts  to  be  767 
lowatts,  of  which  he  charged  350  kilowatts  to  Bar  Harbor 
asonal  takers  and  accepted  Mr.  Kippax'  estimate  of  constant 
►st  at  $173,276  for  the  entire  territory,  including  the  Ellsworth 
strict  for  the  three  years  ending  June  30,  1916,  and  deducting 
)7/767,  or  $46,764  for  the  EUsv^orth  District,  left  a  balance  of 
instant  cost  charged  to  the  Bar  Harbor  District  as  a  whole  of 
126,512,  of  which  350/560  was  then  charged  and  due  to  the 
asonal  demand  or  $79,070,  and  this  left  210/560,  or  $47,442 

due  to  the  yearly  demand.  Kippax'  figures  as  to  variable  cost 
iring  the  same  period  for  Bar  Harbor  were  taken,  $59,076.27, 

also  his  statement  that  summer  service  used  435,882  kilowatt 
mrs  and  yearly  service  705,068  kilowatt  hours,  or  a  total  of 
140,950  kilowatt  hours.  Apportioning  the  forgoing  variable 
St  according  to  actual  use,  $22,569.96  was  charged  to  summer 
le  and  $36,508.27  to  yearly  use.  The  total  cost  of  service, 
immer  and  yearly,  was  then  found  by  adding  the  constant 
mmer  cost  to  the  variable  simimer  cost,  which  totaled  $101,639, 
id  adding  the  yearly  constant  to  the  variable  $83,950,  m^J^jj^j^ 
e  entire  cost  of  service  $185,590,  and  the  relation  of  tkv^  ^^ 

service  to  summer  customers  and  the  cost  of  service  to   ,»^ 
istomers  was  found  to  be  as  1  to  1.96,  while  the  base  r^ 


,H 


e  schedule  were  as  1  to  1.62 J.    This  percentage  relati^::^-.  ^,^^^^/ 
Lsed  on  an  actual  cost  of  service  per  kilowatt  hour  ascer*^    ^  >^^  -^h 
above,  according  to  Kippax,  of  23.3  cents  seasonal  cc^^.  ^^^^'^ 
..9  cents  yearly  cost.  ^n^^ 

The  Commission  concluded  as  foUows:     "We  have   xi^*. 
mpted  to  verify  these  figures.    Their  correctness  was  not  ^l^*" 
Qged  at  the  hearing  and  the  comparative  magnitude    of  y 
U.R.1920B.  *^  • 
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summer  use  appeared  unquestionably  so  great  that  their  verifica- 
tion is  not  necessary  for  the  present  purposes;  holding  that  the 
seasonal  customer  should  meet  by  higher  rate  the  greater  cost 
of  serving  him,  and  considering  that  the  seasonal  use  at  Bar 
Harbor  is  a  very  important  part  of  the  total  use,  the  policy  of 
making  the  one  rate  substantially  greater  than  the  other  is 
justifiable.  We  cannot  profitably  undertake  an  original  study  of 
the  relation  these  rates  should  bear  to  each  other,  until  we  have 
all  the  facts,  including  the  valuation  of  the  plant,  before  us.'' 

The  Commission  then  considered  the  rates  charged  for  the 
two  classes,  summer  and  annual,  in  other  communities  and  said 
that  while  the  comparison  was  not  of  great  value,  it  had  some 
force.  The  Commission  then  took  up  the  comparisons  on  a 
basis  of  the  rates,  without  considering  the  large  discounts  made 
by  these  other  companies,  and  on  this  basis  concluded  that  the 
comparisons,  so  far  as  they  were  of  any  probative  force,  sus- 
tained the  theory  on  the  percentage  of  increase  invoked  by  the 
respondent.  As  to  the  question  of  power  sold  to  the  Bangor 
Power  Company,  the  Commission  said  the  respondent  contended 
that  the  energy  sold  to  the  Bangor  Company  should  not  bear  any 
part  of  the  fixed  or  capacity  costs,  because  it  is  secondary  power 
only. 

Obviously,  if  it  is  entirely  secondary  power,  it  should  not  be 
charged  with  such  expenses,  because  it  does  not  enter  into  the 
demand  which  determines  the  capacity  of  the  plant  and  the 
capacity  cost,  but  if  it  is  considered  and  charged  with  a  portion 
of  this  expense  the  relation  of  the  yearly  and  the  seasonal  demand 
in  Bar  Harbor  will  continue  to  be  as  210  to  350,  and  the  final 
effect  upon  the  relative  cost  of  service  would  not  be  materially 
changed.  The  Commission  then  concluded  as  follows :  ^^Beyond 
llie  statement  of  abstract  principles,  the  present  decisions  to  have 
no  weight  in  the  final  disposition  of  the  case  and  the  creation 
of  a  new  rate  sti-ucture,  if  one  shall  be  found  necessary.  We 
now  neither  approve  nor  disapprove  any  of  the  present  rates,  but 
hold  that  the  present  schedule  has  not  been  shown  to  be  unduly 
discriminatory.  The  whole  case  will  be  retained  for  further 
action." 

Subsequent  to  the  foregoing  decision,  in  November,  1916,  the 
Bar  Harbor  Company,  which  had  in  its  previous  schedules  pre- 
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scribed  the  same  rate  for  both  animal  and  seasonal  takers  in  the 
town  of  Ellsworth,  to  wit:  For  25,000  watts  or  less  per  month, 
10  cents  per  thousand,  and  in  excess  of  25,000  watts  per  month, 
5  cents  per  thousand ;  substituted  a  new  schedule  in  which  they 
charged  the  same  rate  of  25  cents  per  kilowatt  hour  to  all  summer 
takers  in  Ellsworth  as  had  been  previously  charged  to  summer 
takers  in  Bar  Harbor,  with  the  same  discount  of  10  per  cent 
when  the  amount  of  current  used  exceeded  200  watts  per  month, 
and  15  per  cent  when  it  exceeded  400  kilowatt  hour  per  month. 
This  was  apparently  to  meet  the  criticism  aroused  by  the  evi- 
dence offered  at  the  hearing,  to  wit:  That  it  was  discriminators- 
to  charge  25  cents  per  kilowatt  hour  to  Bar  Harbor  summer  resi- 
dents and  only  10  cents,  with  a  reduction  to  6  after  the  small 
maximum,  to  Ellsworth  summer  residents. 

August  28,  1917,  the  Commission  issued  an  order  upon  both 
the  above  complaints  No.  61  and  No.  89,  declaring  first,  that  a 
valuation  of  all  the  property  of  the  Bar  Harbor  Company  used 
in  its  service  to  the  public  was  necessary  for  the  fixing  of  fair 
and  reasonable  rates,  tolls  and  charges ;  second,  fixing  a  hearing 
at  the  selectmen's  office  at  Bar  Harbor  on  the  first  day  of  October, 
1917,  for  the  purpose  of  making  such  a  valuation  and  determin- 
ing whether  the  present  schedules  were  discriminatory;  third, 
prescribing  that  there  should  be  received  at  said  hearing, 

"(a)  Such  evidence  as  said  Bar  Harbor  &  Union  River  Power 
Company  shall  offer,  to  establish  the  value  on  which  it  is  entitled 
to  a  fair  return;  and  of  the  rates,  tolls  and  charges  which  are 
necessary  to  afford  such  return ; 

"(b)  Such  evidence  ias  the  complainants  and  other  persons  in 
interest  may  offer  in  reply  thereto ; 

"(c)  Any  other  evidence  which  may  be  legally  admissible  and 
pertinent  to  any  of  the  issues  involved  in  said  complaints ; 

"(d)  The  reports  and  testimony  of  experts  appointed  by  this 
ConMnission  to  assist  it  in  the  determination  of  the  matters  under 
investigation;" 

Fourth,  prescribing,  "That  said  Bar  Harbor  &  Union  Biver 
Power  Company  file  with  this  Commission  on  or  before  Septem- 
ber 10,  1917,  a  complete  inventory  of  all  of  the  property  on 
which  it  will  claim  the  right  to  a  fair  return  at  said  hearing, 
with  the  fair  value  of  the  several  items  thereof  and  the  fair 
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value  of  all  intangible  and  overhead  items  on  which  it  will  claim 
such  return." 

The  hearing  thus  ordered  was  adjourned  to  the  same  place, 
August  6,  1918,  at  10  A.  M. 

Counsel  for  complainants  and  respondent  have  attempted  to 
fix  by  agreement  the  issues  to  be  raised  in  regard  to  discrimina- 
tion, so  far  as  possible  in  advance  of  the  hearing,  and  counsel 
for  complainants  to  that  end  filed  with  the  Commission  a  letter 
dated  July  18,  1918,  containing  the  following  statement : 

"We  shall  claim  the  right  to  show  at  the  hearing  that  the  rates 
both  gross  and  net,  with  or  without  discount  or  rebates  and  the 
regulations,  charges  and  practices  of  the  Bar  Harbor  &  Union 
River  Power  Company  are  unjustly  discriminatory;  and  with- 
out limiting  ourselves  to  the  right  to  show  discrimination  in  any 
other  respect,  we  shall  be  entitled  to  show  that  the  rates  and 
discounts  are  unjustly  discriminatory : 

1.  Between  seasonal  and  annual  consumers  at  Bar  Harbor; 

2.  Between  members  or  minor  classes  (such  as  hotels,  garages, 
stores)  of  the  general  class  of  seasonal  consumers  themselves,  and 
also  between  members  or  minor  classes  of  the  general  class  of 
annual  consumers  at  Bar  Harbor; 

3.  Between  seasonal  consumers  at  Bar  Harbor  and  seasonal 
consumers  at  Ellsworth  and  other  points ; 

4.  Between  yearly  consumers  at  Bar  Harbor  and  yearly  con- 
sumers at  Ellsworth  and  other  points ; 

5.  Between  Bar  Harbor  consumers  and  the  Bangor  Power 
Company  or  other  companies  outside  of  the  Bar  HaAor  district 
to  which  power  is  sold  by  the  respondent  company ; 

6.  Between  charges  for  lighting  and  charges  for  power,  heat 
or  other  purposes,  either  between  consumers  in  the  Bar  Harbor 
district  or  between  consumers  in  that  district  and  in  other  places, 
or  between  consumers  in  places  outside  of  the  Bar  Harbor  dis- 
trict." 

Counsel  for  petitioners  therein  further  stated  that  they  would 

not  offer  any  evidence  to  dispute  the  valuation  made  by  Professor 

Anderson,  but  in  case  the  question  of  valuation  is  gone  into  by 

the  Commission  or  the  other  side,  they  reserved  the  right  to  ask 

Professor  Anderson  or  any  of  the  witnesses  of  the  other  side 

any  questions  on  the  subject  and  to  discuss  or  contest  any  theory 
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or  proposition  advanced  by  the  other  side  and  to  cite  authorities 
therefor. 

In  further  explanation  of  this,  counsel  for  petitioners  in  a 
letter  of  July  25,  1918,  stated : 

"We  do  not  wish,  to  bind  ourselves  not  to^  criticize  in  argument 
or  dispute  the  correctness  of  Professor  Anderson^s  valuation, 
either  on  points  of  principle  and  theory  or  accuracy  of  computa- 
tion or  correctness  of  deduction  if  we  find  any  necessity  for  so 
doing.  For  example,  we  might  discover  a  disproportionate  ap- 
praisal or  valuation  of  certain  branches  or  component  parts  of 
the  system,  as,  for  instance,  between  Bar  Harbor  and  Ellsworth, 
where  we  might  conclude  that  the  Bar  Harbor  valuation  was 
excessive,  and  we  wish  to  feel  free  to  point  this  out  and  demon- 
strate it  at  the  hearing.'* 

Decision. 

While  the  issue  presented  for  the  determination  of  the  Com- 
mission is  broadly  based  on  a  complaint  of  discrimination,  the 
discrimination  claimed  to  exist  is  of  such  a  character  and  so 
fully  enters  into  every  feature  of  the  respondent's  business  as  to 
make  a  very  full  investigation  necessary.  This  was  recognized 
by  all  parties,  and  was  the  reason  for  the'  full  valuation  made 
by  respondent  and  by  this  Commission  (which  caused  a  con- 
siderable delay),  the  several  hearings  (some  of  which  were  post- 
poned to  meet  the  desires  of  the  parties),  the  very  voluminous 
testimony  and  data  submitted,  and  the  full  arguments  of  counsel, 
for  the  prfeparation  of  which  several  months  were  allowed  and 
taken. 

Historical. 

Briefly  stated,  the  following  facts  appear  of  record  as  to  ^e 
Bar  Harbor  &  Union  River  Power  Company. 

Bar  Harbor  <&  Union  River  Power  Company 

Bangor,  Maine. 

Exact  name  of  utility,  Bar  Harbor  &  Union  River  Vawet 
Company. 

Location  of  main  oflSce,  Ellsworth,  Maine. 

Location  of  plant,  Ellsworth,  Dedham,  Holden,  Eddington, 
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Surry,    Bluehill,    Brooklin,    Trenton,    Eden   and   Mt. 

)ndent  is  a  corporation,  organized  in  1902  under  general 

the  state  of  Maine  as  the  Union  River  Gas  &  Power 

[J  name  changed  to  Bar  Harbor  &  Union  River  Power 

'^  I  ^^^l^^:^c^mj  at  a  meeting  of  the  stockholders  held  March  31,  1903, 

**  Drd  thereof  filed  with  the  secretary  of  state. 

aized  under  Special  Act  of  Legislature  of  1903  (chapter 
firming  previously  existing  organization, 
ed:     The  company  acquired  the  Bar  Harbor  Electric 
'ompany  the  Ellsworth  Water  Company  by  authority  of 
of  Legislature  of  1903,  chapter  371,  and  acquired  the 
^:*th  Power  Supply  Company  under  authority  of  the  Act 
Jature  of  1909,  chapter  239.    The  Ellsworth  Water  Com- 
cquired  the  Ellsworth  Electric  Illuminating  Company 
uthority  granted  by  Act  of  Legislature  of  1899,  chapter 
le  Ellsworth  Water  Company  was  incorporated  under  the 
P  ^\v:7^^      ^Legislature  in  1886,  chapter  418.    The  Ellsworth  Electric 

i?  .1       ^^^^nating  Company  was  organized  under  the  General  Laws 

^j,^^f^S^st  1890.  The  Bar  Harbor  Electric  Light  Company  was 
^^j^»^ '^ -^sred  under  the  General  Laws  in  May,  1893.  The  Ells- 
law^  ^^ower  Supply  Company  was  organized  under  the  General 

S^^^^_3^  1907. 

es:     By  terms  of  its  original  certificate  of  incorporation 

der  Acts  of  1903,  chapter  371,  and  Act  of  1907,  chapter 

e  company  is  authorized  to  supply  electricity  in  and  to 

cities,  towns,  townships  and  plantations  in  Hancock  county 

Castine,  which  it  can  supply  only  by  consent  of  the  Castino 

:^^  Company,  also  in  and  to  Orrington,  Eddington,  Holden, 

^c^^^^on,  Brewer  and  Hampden  in  Penobscot  county ;  also  in  cities 

^^  ji  towns  in  Waldo  county  provided  consent  is  first  obtained 

^  ^om  any  other  company  supplying  electricity  in  Waldo  county 

0^    ^  in  the  year  1907. 

The  cities  and  towns  being  served  are  Ellsworth,  Surry,  Blue- 
hill,  Brooklin,  Eden  and  Mt.  Desert. 
The  ten  largest  stockholders  are: 

I  Bangor  Railway  k  Electric  Company,  Bangor,  Maine  ....  2999  Shs.  Pfd. 

^^^   \  BanfTor  Railway  &  Electric  Company,  Bangor,  Maine  ....  6999  Shs.  Com. 

^"^    \  C.  S.  Wamer/Northfield,  Mass 1  Sh.    Pfd. 

I  K.  C.  Ryder,  Bangor,  Maine 1  Sh.    Com. 
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Charles  D.  Sanford,  Bangor,  Maine 1  8h.  Com. 

Howard  Coming,  Bangor,  Maine   1  Sh.  Com. 

Frank  Silllman,  Jr.,  Philadelphia,  Pa 1  Sh.  Com. 

H.  L.  Clark,  Philadelphia,  Pa. 1  8h-  Com. 

And  the  following  are  the  facts  appearing  of  record  at  to  the 
Bangor  Power  Company : 

Bangor  Power  Company 

Bangor,  Maine. 

Exact  name  of  utility,  Bangor  Power  Company, 

Location  of  main  office^  84  Harlow  Street,  Bangciri  Mune. 

Location  of  plant:  Milford,  Old  Town,  Bradley,  Oroiio, 
Veazie,  Brewer,  Greenbush,  Passadumkeag,  Enfield  and  Lincoln. 

Respondent  is  a  corporation,  organized  under  the  general  laws 
of  the  state  of  Maine,  August  3, 1911,  approved  August  4, 1911. 

Authorized  to  sell  electricity  in  Bangor,  Oldtown,  Milford, 
Orono,  Bradley,  Eddington,  Brewer,  Veazie  and  Hampden,  and 
any  other  town  in  Penobscot  county,  provided  no  other  company 
or  firm  or  person  is  serving  each  town.  The  company  may  sell 
electricity  to  any  other  company  authorized  to  generate  and  sell 
electricity  and  to  any  street  railroad  company. 

The  company  is  selling  electricity  in  Old  Town,  Veazie,  Lin- 
coln, Howland  and  Brewer. 

The  ten  largest  stockholders  are: 

Bangor  Railway  &  Electric  Company,  Bangor,  Maine 17,495  Shs. 

B.  C.  Ryder.  Bangor,  Maine 1  8k. 

Edward  M.  Graham.  Bangor,  Maine   1  Sh. 

Howard  Corning,  Bangor,  Maine   • •  1  SIl 

Frank  Silliman,  Jr.,  Philadelphia,  Pa 1  Sh. 

H.  L.  Clark,  Philadtlphia,  Pa 1  Sh. 

ValtufHon. 

Respondent  at  one  of  the  earlier  hearings  snbmitted  a  very 
full  valuation  report  compiled  by  Professor  Anderson,  and  at 
the  final  hearing  supplemented  this  by  a  report  and  testimony 
of  Professor  Nash.  The  complainants,  while  submitting  no 
separate  valuation,  presented  through  their  engineer,  Mr.  E.  S. 
Lincoln,  certain  explanations  and  criticisms  of  each  of  the  above 
reports,  and  in  argument  worked  out  in  great  detail  an  estimate 
of  value  which  was  claimed  to  be  the  maximum  amount  on 
which  the  respondent  was  entitled  to  a  return* 
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[1]  When  this  Commission  came  to  consider  this  feature  of 
the  case  it  was  found  that  the  parties  were  more  than  $600,000 
apart  in  their  figures.  So  violent  a  disagreement  was  irrecon- 
cilable. Upon  a  full  inventory  of  all  the  physical  property  used 
by  the  respondent  in  the  conduct  of  its  business  (an  inventory, 
the  correctness  of  which  was  not  put  in  question)  this  very 
alarming  difference  of  opinioQ  existed.  An  analysis  of  these 
differences  showed  that  they  consisted  largely  of  different  con- 
clusions upon  the  matter  of  depreciation  and  the  '^overhead  and 
intangible"  items.  One  of  respondent's  witnesses  recommended 
the  addition  of  nearly  37  per  cent  to  the  physical  value  of  the 
property  for  the  items  of  "working  capital  and  materials," 
^'organization  and  development,  cost  of  money  and  promotors 
remuneration"  and  "going  value."  On  the  other  hand,  com- 
plainants expressed  a  belief  that  fair  treatment  required  a  reduc- 
tion of  from  20  per  cent  to  40  per  cent  from  the  physical  value 
figures  of  the  respondent  for  depreciation  alone,  and  that  only 
a  relatively  small  sum  should  be  allowed  for  intangible  values. 

In  these  circumstances  we  concluded  our  only  course  was  to 
try  and  reach  a  proper  conclusion  as  to  value  by  conducting  an 
entirely  independent  study.  We  therefore  put  our  engineering 
force  at  work  with  certain  instructions.  They  were  instructed 
to  regard  the  inventory  as  filed  by  the  respondent  as  correct. 
They  were  to  make  sufficient  examination  and  study  to  determine 
whether  the  quantities,  unit  costs  and  condition  per  cent  used 
by  respondent  were  substantially  correct.  Due  allowance  was  to 
be  made  for;  engineering  and  superintendence;  omissions  and 
contingencies;  organization;  interest  and  taxes  during  construc- 
tion; law;  insurance  and  damages;  materials  and  supplies  and 
working  capital.  They  were  to  make  an  allowance  for  develop- 
ment, cost  of  money  (other  than  interest  during  construction) 
or  promoters'  remuneration.  We  make  no  allowance  for  the 
three  items  last  named  for  the  reason  that  there  is  no  sufficient 
evidence  in  the  case  to  require  or  justify  the  same. 

In  accordance  with  our  instructions  our  engineers  went  care- 
fully over  the  evidence,  made  such  examination  of  physical  plant 
and  appliances  as  was  necessary,  and  their  report,  submitted  to 
us,  as  well  as  all  the  evidence  in  the  case  and  the  briefs  of  coun- 
sel, have  been  given  full  and  long  study  and  consideration. 
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Our  conclusion  as  to  the  reproduction  new  value  of  the  physical 
elements  of  plant  does  not  materially  differ  from  that  of  Professor 
Anderson.  We  find  rather  more  depreciation  than  he  allowed, 
but  not  as  much  as  that  claimed  by  complainant.  We  have  made 
due  allowance  for  going  concern  value,  working  capital  and  some 
of  the  other  so-called  intangibles.  We  have  not  included  any  part 
of  respondent's  water  utility  plant,  but  have  included  the  Bar 
Harbor  steam  plant  at  a  depreciated  value  of  $80,495.  We  shall 
have  occasion  later  to  make  some  comments  and  suggestions  aa 
to  this  steam  plant 

We  conclude  and  find,  for  the  purpose  of  these  cases,  that  the 
fair  value  of  respondent's  property,  us^  and  useful  in  r^idering 
service  as  a  public  utility  (after  proper  allowance  for  deprecia- 
tion and  for  all  overhead  and  intangible  elements  of  value)  is 
the  sum  of  $981,000. 

For  a  proper  consideration  of  some,  if  not  all,  of  the  issues  in 
these  cases  it  is  necessary  to  apportion  this  sum  to  the  several 
parts  of  respondent's  property,  which  must  be  considered  as  com- 
posed of  somewhat  distinct  entities.  To  explain  and  illustrate. 
The  company  has  a  large  dam  and  owns  flowage  rights  at  Ells- 
worth; and  on  this  dam  are  its  generating  facilities.  This  is  the 
source  of  its  power.  It  sells  the  energy  there  generated  in  three 
plaoes,  viz.;  in  the  Ellsworth  district;  in  the  Bar  Harbor  dis- 
trict; to  the  Bangor  Power  Company.  The  Ellsworth  district 
is  contiguous  to  the  power  plant.  Bar  Harbor,  the  nearest  point 
in  the  district  of  that  name,  is  22  miles  away  and  is  served  by 
a  transmission  line  of  that  length;  other  places  in  this  district 
served  make  still  other  long  transmission  lines  necessarj'.  The 
third  element  of  its  service  is  that  rendered  the  Bangor  Power 
Company  at  Veazie,  and  this  it  renders  over  a  transmission  line 
from  the  power  plant  at  Ellsworth  to  Veazie — some  30  miles. 

The  complainants  call  in  question  certain  practices  in  connec- 
tion with  services  in  each  of  these  sections;  hence  it  is  necessary 
to  fix  a  value  upon  each  separately.  The  power  plant  being  the 
joint  source  from  which  all  three  sections  receive  energy  and 
inasmuch  as  the  "constant  cost"  of  this  power  plant  must  be 
carried  by  the  three  sections  or  "districts"  in  some  ascertained 
proportion,  we  must  fix  a  separate  value  on  "the  plant," 

P.U.R.1920B. 


Digitized  by 


Google 


KETTERLIXUS  v.  BAR  HARBOR  &  UNION  RIVER  P.  CO.       527 

We  make  the  following  subdivision  and  allocation  of  the  total 
value  above  found: — 

Reproduction,  less  depreciation,  of  power  plant  devoted  to  electrical 
business   $503,200 

Veazie-Ellsworth  transmission  line  63,400 

Reproduction,  less  ^depreciation,  ''Bar  Harbor  district"   (including 

steam  plant )    308,500 

Reproduction,  less  depreciation  ^Ellsworth  districtf' 105,900 

$981,000 

Constant  Costs. 

[2]  The  moment  a  company  has  completed  an  electrical  plant 
and  is  ready  to  do  business,  there  are  certain  items  of  cost  which 
b^n  and  remain  constant  whether  the  company  has  no  customers 
or  all  it  can  serve,  whether  it  sells  10  kilowatt  hours  of  energy 
or  10,000,000  in  a  year.  These  costs  are :  fair  return  or  interest 
on  investment;  taxes;  depreciation.  The  first  two  elements  are 
universally  admitted  and  the  latter,  as  a  sound  and  basic  prin- 
ciple, is  no  longer  denied.  The  difficulty  comes  in  its  proper 
application.  It  can  be,  and  oftentimes  is,  misapplied  and  abused. 
Underlying  the  theory  of  depreciation  are  the  duties  of  each 
public  service  company  and  the  rights  of  each  of  its  customers. 
Ordinarily  there  will  be,  and  is  need  of,  but  one  electrical  com- 
pany to  serve  a  single  section.  This  results  in  constituting  such 
a  company  a  monopoly.  Being  the  sole  occupant  of  the  field, 
the  sole  reliance  of  the  community  for  service,  the  company  must 
put  itself  in  a  condition  to  reasonably  and  fully  serve  all  its 
customers.  And, — that  which  is  more  important,  and  which 
leads  us  directly  to  the  matter  of  depreciation — it  must  not  only 
put  itself  in  condition  to  serve  but  it  must  heep  itself  in  that 
condition. 

Through  diligence  current  maintenance  nearly  all  appliances 
may  be  kept  in  serviceable  condition.  But  there  is  a  wearing,  a 
deterioration,  an  approach  to  final  dissolution,  which  no  amount 
of  maintenance  or  repair  or  partial  replacement  will  fully  com- 
pensate. The  day  will  inevitably  come  when  a  particular  ap- 
pliance or  unit  will  have  to  be  scrapped  and  a  new  one  put  in 
its  place.  Such  an  appliance  has  been  worn  out  in  the  service  of 
customers  during  service  to  them.  The  new  appliance  will  cost 
money.    If  the  company  has  not  collected  the  sum  necessary  to 
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make  the  replacement  it  must  make  an  additional  inyestment 
upon  \yhich  an  interest  return  might  be  claimed.  If  the  amount 
of  the  new  investment  chances  to  be  large^  this  interest  return 
may  place  a  serious  burd^i  on  the  customers  or  the  company. 

[3]  Tinder  modem  accounting  practices  thiiJ  uncompensated 
depreciation  is  regarded  as  strictly  and  truly  a  part  of  the  cost 
of  service,  and  each  company  should  be  allowed  to  collect  each 
year,  in  addition  to  straight  operating  expenses,  such  an  amount 
as  will  represent  this  depreciation  or  "deferred  maintenance.'* 
All  amounts  so  collected  are  regarded  as  a  reeerve  to  be  applied 
strictly  to  the  objects  for  which  they  are  collected,  viz. :  replace- 
ment of  worn  out  or  abandoned  units  or  parts.  Sums  so  collected 
must  be  carefully  accounted  for.  Sometimes  these  moneys  are 
invested  in  plant  or  securities  of  the  company;  sometimes  an 
equal  amount  of  capital  is  retired  and  the  return  to  the  com- 
pany and  the  payment  by  the  customers  comparably  reduced. 

In  theory  the  practice  is  simple  and  just  But,  as  remarked 
a  moment  ago,  it  is  sometimes  misapplied  and  abused.  To  il- 
lustrate: assume  that  6  per  cent  is  a  proper  annual  depreciation 
on  a  line  of  poles,  upon  the  theory  that  a  pole  would  not  last 
more  than  twenty  years,  would  it  be  reasonable  to  apply  the 
same  percentage  to  an  entire  transmission  line,  consisting  in  part 
of  copper  wire,  the  life  of  which  is  much  more  than  twenty  years  ? 
Again,  taking  a  concrete  illustration;  if  3  per  cent  is  a  fair 
amount  of  annual  depreciation  of  the  generating  facilities  on  the 
Ellsworth  dam,  would  one  apply  the  same  percentage  to  the 
dam  itself  and  to  the  flowage  rights,  the  former  having  a  long 
life  and  the  latter  going  on  without  diminution  for  all  time  ? 

[4]  We  have  gone  thus  at  length  into  this  matter  to  better 
emphasize  the  statement  that  the  amount  of  depreciation  to  be 
annually  allowed  and  collected,  in  connection  with  an  agglomerate 
plant  like  that  of  this  respondent,  is  partly  a  matter  of  judg- 
ment, sometimes  of  averages,  not  susceptible  of  exact  ascertain- 
ment. The  amount  of  depreciation  which  we  shall  herein  allow 
represents  our  best  judgment  based  on  study,  expert  information 
and  experience. 

As  to  another  component  part  of  constant  ooets— -taxes — we 
have  taken  the  amounts  paid,  rather  than  a  percentage  of  value. 

As  to  the  third  element — interest  on  investment  or  "fair  re- 
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tiam/' — the  company  suggests  8  per  cent  and  the  complainants 
believe  7  per  cent  is  ample. 

Often,  in  connection  with  rate  investigations,  we  use  and  hear 
used  the  expression  ^'bank  interest."  This  usually  means  6  per 
cent,  this  being  the  amount  national  banks  and  savings  banks 
charge  borrowers.  Until  very  recently  the  bonds  issued  by  pub- 
lic service  companies  were  on  an  interest  basis  of  less  than  6  per 
cent.  Until  within  the  last  two  years  hardly  a  share  of  the 
preferred  stock  of  such  a  company  was  on  a  higher  dividend  basis 
than  6  per  cent.  During  the  war  period  of  high  costs  and  prices 
bonds  that  would  not  yield  7  per  cent  or  more  were  not  attractive, 
and  such  preferred  stock  as  has  been  sold  has  provided  for  divi- 
dends of  7  per  cent  or  over.  The  reason  for  this  abnormal  con- 
dition is  well  understood.  It  is  in  part  due  to  the  fact  that  the 
war  has  drawn  and  used  and  destroyed  vast  sums,  a  considerable 
part  of  which  would  have  remained  for  investment.  Those  who 
still  had  idle  funds  could  obtain  for  their  use  a  price  higher  than 
'T)ank  interest"  And  so  the  "cost  of  money"  rose  as  did  the 
cost  of  everything.  Business — ^public  service  as  well  as  private 
— ^had  to  %id."  But  this  condition,  not  being  normal,  should 
not,  in  the  absence  of  extreme  necessity,  or  special  circumstances, 
be  made  the  foundation  upon  which  to  build  a  somewhat  per- 
manent structure. 

It  is,  of  course,  true  that  cases  will  be  found  which  justify, 
even  require,  a  7  per  cent,  an  8  per  cent,  even  higher,  return. 
If  there  exists  reasonable  doubt  as  to  whether  a  given  enterprise 
will  immediately  or  ultimately  be  successful,  if 'there  be  no  as- 
surance that  the  principal  itself  will  at  all  times  be  safe,  then 
the  rate  of  return  must  be  suflSciently  large  to  induce  the  investor 
to  "take  a  chance."  This  might  well  be  the  situation  in  a  case 
where  a  public  service  company,  newly  formed,  was  about  to 
enter  an  untried,  undeveloped  territory.  An  entirely  different 
condition  might  be  found  in  the  affairs  and  necessities  of  a  com- 
pany which  had  established  itself  in  a  territory  where  from  the 
beginning  it  was  bound  to,  and  in  fact  did,  prosper;  where  the 
risk  either  never  existed  or  had  been  entirely  eliminated. 

[5]  These  are  the  two  extremes  and  between  them  we  see 
companies  whose  requirements  lead  us  to  the  one  or  the  other 
of  these  extremes  when  we  seek  to  determine  what  is  a  "fair 
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return.'*  No  hard  and  fast  rule  can  be  laid  down;  each  case 
must  depend  largely  on  its  own  circumstances.  It  not  infre- 
quently happens  that  a  company  may  be  legitimately  using  in 
the  service  of  its  customers  facilities  of  so  great  value  as  to  cause 
even  a  6  per  cent  return  to  place  a  too  heavy  burden  on  its  cus- 
tomers. Conversely,  take  the  case  of  a  company  like  the  Ameri- 
can-Express Company  which  has  but  little  actual  property  but 
is  rendering  valuable  service;  if  a  Commission  undertook  to 
limit  such  a  company  to  a  6  per  cent  or  a  12  per  cent  return, 
based  on  the  value  of  property  alone,  service  would  stop.  "Fair 
return"  must,  therefore,  sometimes  be  based  on  something  besides 
mere  value.  The  return  must  be  "fair"  to  all.  Hence  all 
pertinent,  as  well  as  controlling,  matters  must  be  taken  into  ac- 
count, and  each  one  given  proper  consideration  and  weight. 

[6]  This  Commission  does  not  intend  to  do  an;y'thing  that  will 
unnecessarily  embarrass  any  public  utility  company  in  this  state, 
-—surely  nothing  which  interrupts  the  healthy,  steady  flow  of 
necessary  capital.  If  we  felt  this  particular  company  was  fairly 
entitled  to  an  8  per  cent  return  we  should  not  hesitate  to  say  so, 
no  matter  how  much  adverse  criticism  followed  the  declaration. 
But  a  careful  study  of  these  cases,  the  entire  history  and  situation 
of  this  company  and  its  customers,  causes  us  to  conclude  that  a 
6  per  cent  return  is,  on  the  whole,  fair.  This  return  we  shall 
try  and  provide  for. 

It  might  seem,  that  with  $1,038,000  in  5  per  cent  bonds, 
$100,000  in  4J  per  cent  bonds  and  $300,000  in  6  per  cent  pre- 
ferred stock  outstanding,  resulting  in  an  annual  charge  of  $72,- 
900,  if  we  limited  the  return  to  6  per  cent  on  $981,000,  or 
$58,860  annually,  we  were  placing  the  company  in  a  delicate 
and  unenviable  situation.  Such,  however,  is  not  the  fact.  We 
shall  have  occasion  later  to  speak  of  the  Bangor  Power  Company 
and  shall  then  make  our  position  clear.  What  we  do  say  is  that, 
considering  all  the  circumstances,  the  customers  of  this  re- 
spondent other  than  the  Bangor  Power  Company  cannot  be  fairly 
compelled  to  pay  rates  which  will  yield  more  than  6  per  cent  on 
$981,000. 

Counsel  for  complainants  and  respondent  do  not  agree  as  to 
the  correct  method  of  apportioning  the  constant  costs  properly 
chargeable  to  ^'the  plant"  among  the  three  districts.    We  have 
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given  very  careful  study  to  this  matter,  and  without  going  into 
detail  as  to  the  suggestions  of  counsel  on  both  sides,  we  will 
briefly  explain  our  own  method  and  then  apply  it. 

It  is  agi-eed,  as  we  understand  it,  that  the  plant  of  the  com- 
pany at  Ellsworth  will  produce  1000  kilowatts  of  prime  power. 
Whatever  amount  of  this  power  the  Bar  Harbor  district  and  the 
Ellsworth  district  do  not  require  should,  in  determining  the 
proper  apportionment  of  constant  costs,  be  charged  to  the  Bangor 
Power  Ccwnpany.  (We  shall  later  explain  our  reasons  for  this 
conclusion.) 

In  determining  this  matter  of  apportionment  we  necessarily 
had  to  ascertain  the  maximum  demand  placed  on  the  generating 
station  by  the  customers  creating  the  demand.  Mr.  Kippax,  a 
witness  for  the  company,  found  the  maximum  demand  in  the 
Bar  Harbor  district  occurred  in  late  August,  and  the  maximum 
demand  in  the  Ellsworth  district  occurred  December  24.  He 
added  the  two  together,  and  called  that  the  maximum  demand  on 
the  station,  and  using  these  figures  made  his  apportionment  of 
constant  costs.  This  method  is  not  correct,  for  the  reason  that 
these  two  maximum  demands  do  not  occur  at  the  same  time  and 
hence  the  sum  of  the  two  demands  obtained  by  this  method  does 
not  represent  the  true  maximum.  We  have  used  as  a  basis  the 
maximum  simultaneous  demands  of  Bar  Harbor  and  Ellsworth, 
assigning  the  balance  of  the  prime  power  to  the  Bangor  Power 
Company. 

In  apportioning  the  constant  costs  in  the  district  itself  as  be- 
tween summer  and  yearly  takers  and  street  lights,  the  principle 
is  the  same  excepting  that  "maximum  demand"  and  not  "maxi- 
mum simultaneous  demand"  is  the  basis  of  division.  The  dis- 
tribution system  is  designed  on  the  basis  of  maximum  demand 
whenever  occurring  and  should  therefore  control  in  apportioning 
constant  costs  among  the  different  classes.  The  evidence  gives 
these  maximum  demands  as  estimates.  Without  demand  meter, 
which  the  company  does  not  own,  these  demands  must  be  matters 
of  estimate.  The  evidence  gives  nothing  on  maximum  demand 
of  the  different  classes  of  users  in  Ellsworth ;  therefore,  in  figur- 
ing costs  in  this  district  the  maximum  demands  used  are  estimates 
by  the  engineers. 

The  variable  costs  of  operating  the  power  station  are  carried 
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by  each  group  in  proportion  to  the  total  kilowatt  hours  used  to 
the  total  station  output.  Figures  used  are  shown  in  the  com- 
putations and  agree  closely  with  the  evidence.  Round  numbers 
for  kilowatt  hours  consumption  have  been  used,  as  the  output 
varies  from  year  to  year. 

The  variable  costs  in  the  district  itself  should  be  carried  by 
each  class  of  customers  in  proportion  to  the  total  consumption 
of  electricity  by  that  group  to  the  total  district  consumption. 

Adding  the  constant  costs  and  the  variable  costs  of  serving 
a  given  class  gives  the  total  cost  of  serving  that  class,  which 
divided  by  the  total  consumption  will  give  the  cost  of  service  per 
kilowatt  hour.  Economic  considerations  will  determine  a  specific 
rate  within  the  class  and  is  generally  fixed  on  the  basis  of  the 
value  of  the  service  to  the  consumer. 

[7]  Summing  up,  then,  we  hold  that  the  cost  of  serving  a  cus- 
tomer is  divided  into  two  distinct  elements,  viz.,  maximum  de- 
mand and  kilowatt  hours.  These  elements  should  be  combined 
in  making  up  a  rate. 

In  this  specific  case  as  follows: 

(a)  Portion  of  the  constant  costs  on  the  power  plant  which 
are  chargeable  to  the  district  in  question. 

(b)  All  constant  costs  on  the  distribution  system  in  the  dis- 
trict in  question. 

The  total  a  +  b  =  the  total  constant  cost  in  the  district,  which 
must  be  apportioned  among  the  diiferent  classes. 

(c)  Portion  of  the  station  operating  charges  which  are  charge- 
able to  the  district  in  question. 

(d)  All  of  the  operating  charges  in  the  district  itself. 

The  total  of  c  -f-  d  gives  the  total  variable  costs  chargeable  to 
the  district  in  question,  which  must  be  apportioned  among  the 
different  classes  of  consumers. 

Adding  a  +  b  +  c  +  d  for  each  class  of  customers  gives  the 
total  cost  of  service  for  that  class,  which,  divided  by  the  total 
consumption  for  that  class,  gives  the  cost  of  service  per  kilowatt 
hour. 

In  accordance  with  these  conclusions  and  findings  we  have 
made,  and  adopted,  the  following  computations.  In  all  cases 
where  estimates,  instead  of  exact  figures,  were  used  we  have 
indicated  where  such  estimates  are  used. 
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DEMAND. 
Simultaneous  Maximum  Demand  on  Station. 

Bar  Harbor  district 500  kw.  ^    66% 

EUflworth  district    : .        100  kw.  «■    10% 

Bangor  Power  Company 840  kw.  ^    34% 

1,000  kw.        100% 
Maximum  Demand  in  District  by  Classes  of  Consumeri. 
Bar  Harbor  District. 
Konflimultaneous — 

Summer  customers   349  kw.  «s    00% 

Yearly  customers  188  kw.  =    32% 

Street  lights  43  kw.  ==      8% 

680  kw.        100% 
Ellsicarth  District, 
Konsimultaneous — 

Summer  customers  (estimate)    26  kw.  ^    11% 

Yearly  customers   (estimate)    182  kw.  «3    80% 

Streetlights  (estimate)    20  kw.  ■»      9% 

227  kw.        100% 
Sales  of  Kilowatt  Hours  in  Bar  Harbor  District  Used  in  Computation. 

Summer  customers   100,950  kw.  hr.  »■    30% 

Yearly  customers 263,000  kw.  hr.  =s    47% 

Street  lights    126,000  kw.  hr.  =    23% 

538,930  kw.  hr.  lOO^o 
Sales  of  Kilowatt  Hours  in  Ellsworth  District. 

Snmmer  customers  10,000  kw.  hr.  =  .045% 

Yearly  customers    160,000  kw.  hr.  ==  .725% 

Street  lights    ; 51,000  kw.  hr.  =  .23  % 

221,000  kw.  hr.  =  1.000% 

Operating  expenses  exclusive  of  taxes  and  depreciation  and  water 

company  power  plant  at  Ellsworth  $4,626 

Veazie   transmission   line    $1,900 

Bar  Harbor  district $18,700 

BUsworth  district   $14,625 

Taioes, 

Power  station  and  land $8,556 

Bar  Harbor  district    6,247 

Ellsworth   district    1,802 

Veazie  line  1,082 

Total $16,687 

Depi-eciation. 

Power  plant   i%  on  503,200  =  $2,616 

BUsworth  district  3%  on  106,900  =  3,177 

Bar  Harbor  district  3%  on  308,500  =  9,255 

Veazie  line   3%  on    63,400=  1,902 

$16,860 

The  particular  items  affecting  the  cost  of  power  in  each  district  are  at 
follows: 
Constant  Costs — including  taxes  and  depreciation. 

(a)  Portion  of  constant  costs  on  power  house. 

(b)  All  constant  costs  on  transmission  and  distribution  system  in  that 

district. 
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Variable  Coats, 

(c)  Porticm  of  operating  costs  at  power  house. 

(d)  All  operating  costs  in  that  district. 

A.  Portion  of  fixed  charges  on  power  plant  which  are  chargeable  to  Bar 
Harbor  district: 

G%  annual  return  on  $603,200  $80,192 

i%  depreciation 2,516 

Annual    taxes    S.556 

$41,204 

Per  cent  chargeable  to  Bar  Harbor  based  on  maximum  simultaneous  de- 
mand   (.56  X  $41,264)=  $23,107.84. 

B.  All  constant  costs  on  distribution  system  in  Bar  Harbor  district,  in- 
cluding steam  station: 

6%  on  $308,500   $18,510 

3%  depreciation   9.25,1 

Taxes    5,247 

$33,012 

Total  annual  constant  costs  chargeable  to  Bar  Harbor  =  A  +  B  or  $23,107 
+  $33,012  =  $56,119. 

If  amount  of  constant  costs  chargeable  to  diiferent  classes  of  consumert 
be  based  on  the  maximum  demand  of  each  class,  we  find  such  demand  to  be: 

Summer  takers 340  kw.  =    60% 

Yearly  takers   188  kw.  =»    Z2% 

Street  lights   43  kw.  =      8% 

lOOTo 

Constant  costs  to  summer  takers 60  X  $56,119  r=  $33,671 

Constant  costs  to  yearly  takers   32  X     66,119  =     17.958 

Constant  costs  to  street  lights 08  X     66,119  =       4,489 

VaHabU'  CorIs. 

If  operating  expenses  of  power  plant  are  apportioned  in  the  ratio  of  the 
amount  of  electricity  sold  to  the  two  districts  and  to  the  Bangor  Power 
Company,  we  find: 

Sales  to  Bar  Harbor  district  538,950  kw.  hrs.  =     .066 

Sales  to  Ellsworth  district 221,000  kw.  hrs.  =    .027 

Sales  to  Bangor  Power  Company   7,326,000  kw.  hrs.  =    .907 

1.000 

C.  Portion  of  station  charges  chargeable  to  Bar.  Harbor: 

Total  station  operating  expense  $4,625 

.066  X  4025  =        305 

D.  All  of  operating  expenses  in  Bar  Harbor  district,  which  is  . . .   $18,700 

So  total  variable  cost  is  C  -h  D  or  $306  -f  $18,700  =  $19,005 

If  the  variable  charge  is  to  be  carried  by  each  class  in  the  ratio  of  their 
actual  use  of  electricity,  we  find: 

Summer  takers   160,950  kw.  hrs.  =  305^c 

Yearly  takers  268,000  kw.  hrs.  =  47% 

Street  lights    125,000  kw.  hrs.  =  23% 

Variable  costs  to  summer  takers  30  X  $10,005  =  $5,702 

Variable  costs  to  yearly  takers ^ 47  X  10.(»0o  =     8,932 

Variable  costs  to  street  lighU 23  X  19,005  =     4^71 
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Combining  these  various  elements,  as  computed,  gives  the  following  re- 
sult: 

Variable     l       Total        i   Coats  per 
Costs.  Costs.       j     Kw.  Ur. 


Summer  takers    $33,671  $6,702  $39,373'  24.4  + 

Yearly  takers 17,958  8,932  26,890  10.6  + 

Street  lights 4,489 4^3^1 8,860 7.1  — 

CoBt  of  Service  in  Elhirorth. 
Applying  the  same  theory,  let  us  now  find  the  cost  of  service  in  the 
Ellsworth  district. 

Constant  Costs. 
A.  Portion  of  fixed  charges  on  power  plant  chargeable  to  Ellsworth: 

6%  annual  return  on  $503,200     $30,192 

Annual  depreciation    2,516 

Annual  taxes 8,556 


$41,264 
Per  cent  of  this  total  amount  chargeable  to  Ellsworth,  based  on  maxi- 
mum simultaneous  demand,  is  100/1000  =  10%. 
So,  .10  X  $41,264  =  $4,126. 

B.  All  constant  costs  on  distribution   system  in  Ellsworth,  exclusive  of 
steam  plant  in  Bar  Harbor : 
Value  placed  on  Ellsworth  district $105,900 

6%  annual  return  on  same   , $6,354 

3%  annual  depreciation    ...'. 3,177 

Annual    taxes    • . .       1,802 


Total  annual  charges   $11,333 

Total  annual  constant  costs  chargeable  to  Ellsworth :     A  -f  B  or  $4,126  + 
$11,333  =  $15,459. 

If  portion  of  total  constant  cost  chargeable  to  each  class  of  consumers 
be  based  on  estimated  maximum  demand  of  each,  we  find: 

Summer  takers   25  kw.  ==  11% 

Yearly  takers   182  kw.  =  80% 

Street  lights    20  kw.  =    9% 

Constant  cost  to  summer  takers 11  X  $15,459  =»  $1,70G 

Constant  cost  to  yearly  takers  . . . .  - 80  X     15,459  =  12,367 

Constant  cost  to  street  lights 09  X     15,459  =     1.391 

Variable  Costa, 
If  share  of  operating  expenses  at  power  plant  be  apportioned  in  the  ratio 
of  current  used  in  Ellsworth  to  the  total  output  of  station,  and  2.7  per  cent 
of  station  output  goes  to  Ellsworth,  we  find: 

C.  Portion  of  station  operating  expenses  chargeable  to  Ellsworth, 

.027  X  $4,625     ^125 

D.  All  operating  expenses  in  Ellsworth  district 14.625 

So,  total  variable  costs  are  $125  +  $14,625 14,750 

If  the  variable  charge  is  carried  by  each  clans  in  the  ratio  of  their  actual 

use,  we  estimate  the  same  as  follows: 

Summer  takers  A'^^ 

Yearly  takers   72.5% 

Street  lights    23.0% 

Variable  costs  to  summer  takers 4^%  X  $14,760  =  $664 

Variable  cosU  to  yearly  takers "2i%  X     14,750  =  10,604 

Variable  costs  to  street  lights 23  %  X     14,760  =  3.392 
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Combining  these  various  elements',  m  computed,  gives  the  following  re> 
•nlta: 


Summer  takers 
Yearly  takers  .• 
Street  lights  . . . 


Constant 

Coats. 


$1J00 

12,367 

1,391 


Variable 
Costs. 


Total 
Costs. 


9664|  $2,364 

10,694;  23,061 

3.3921  4,783 


Cost  jper 
Kw.  Hr. 


24.4 

14.6 

0.7 


Oo9t  of  Service  to  Bangor  Poicer  Company. 
In  the  same  manner,  we  ascertain  the  cost  of  service  to  tbe  Bangor 
Power  Company. 

Oonatant  Costa, 
We  take  the  same  total  cost,  viz.  $41,264. 

A.  34%  X  $41,264  is  the  total  of  the  constant  cost  ehargeable  to  the 
Bangor  Power  Company  and  is  $14. 0*29. 

B.  Value  of  transmission  line  is  $73,400 


6%  annual  return  on  $63,400 $3,S04 

3%  annual  depreciation   1.902 

Annual  taxes 1,082 


$6,788 
So,  total  constant  costs  are  A  +  B,  or  $14,029  +  6.788  $20^17 

Variable  CosU. 

C.  If  Bangor  Power  Company's  share  of  operating  expenses  at  station  is 
apportioned  on  the  basis  of  output  used,  this  share  will  be: 

90.7%  X  $4,625     .u  $4,195 

C.  Cost  of  operation  transmission  line  from  ElUworth  to  Veazie  . . .  1,900 

So,  total  variable  cost  is  C  -|-  D,  or  $4,196  -f  $1,900 6.095 

And  the  total  cost  of  rendering  service  isA-fB-fC  +  D 26,912 

The  cost  per  kw.  hr.  is  found  by  dividing  $26,912  by  7,325,000  (the 

number  of  kw.  hr.  taken  by  Bangor  Power  Co. ) '  and  givee 0031 

or  3.1  mills  per  kw.  hr. 

The  figures,  as  built  up,  result  in  an  ascertainment  that  the  apparent 
cost  to  the  respondent  in  rendering  service  to  its  customers  is  as  follows: 

Summer,  Bar  Harbor  (per  kw.  hr. )    24,4 

Summer,  Ellsworth    (per  kw.  hr. )    24.4 

Yearly,  Bar  Harbor  (per  kw.  hr.)    10.6 

Yearly,  Ellsworth  (per  kw.  hr.)    14.6 

Street  lights.  Bar  Harbor  (per  kw.  hr.)    7.1 

Street  lights,  Ellsworth  (per  kw.  hr. )    9.7 

Bangor  Power  Company  (per  kw.  hr.)    0.031 

It  will  of  course  be  observed  that  each  of  these  computations 
is  based  upon  the  assumption  that  it  was  entirely  proper  to  (1) 
apportion  all  the  constant  costs  between  the  various  classes  of 
customers  upon  the  theory  that  the  power  plant  could  produce 
only  1000  kilowatt  of  strictly  prime  power,  and  that  all  excess 
over  this  1000  kilowatt  was  secondary  op  "dump"  power;  (2) 
that  all  costs  chargeable  to  the  steam  plant  at  Bar  Harbor  should 
be  absorbed  by  the  Bar  Harbor  district, 
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We  did  this  deliberately  in  order  to  emphasize  our  belief  and 
£nding  that  neither  of  these  theories  is  entirely  correct 

[8]  First,  as  to  the  steam  plant. 

Before  the  building  of  the  dam  and  power  plant  at  Ellsworth 
the  steam  plant  supplied  such  energy  as  was  used  in  what  was 
then  the  Bar  Harbor  district.  The  cost  of  this  original  con- 
struction, its  operation  and  its  maintenance  was  aH  properly 
chargeable  to  customers  within  that  district.  After  the  dam 
was  built  and  the  hydroelectric  facilities  installed  at  Ellsworth 
this  steam  plant  became,  in  effect,  obsolete.  The  knowledge 
which  the  respondent  company  had  with  reference  to  the  river, 
the  power  which  could  be  developed  by  means  of  this  dam  and 
storage,  the  dependability  of  hydroelectric  power  in  the  absence 
of  storm  or  accident,  made  it  practically  sure  that  the  Bar  Har- 
bor steam  plant  would,  in  all  probability,  never  be  used.  The 
evidence  in  the  case  satisfies  us  that  immediately  upon  the  com- 
pletion of  the  hydroelectric  plant  arrangements  should  have  been 
made  for  a  retirement  of  this  steam  plant  from  the  capital  ac- 
count of  the  Bar  Harbor  and  Union  Kiver  Powct  Company. 
This  retirement  could  not,  in  fairness  to  the  company,  have  been 
made  all  in  one  year  and  it  would  not  have  been  unfair  to  the 
customers  to  have  asked  them  to  carry  the  major  portion  of  such 
retirement  spread  over  a  period  of  twenty  to  twenty-five  years. 
But  it  is  not  fair  to  keep  this  plant  as  a  facility  said  to  be  held 
as  an  auxiliary  for  Bar  Harbor  alone  and  ask  Bar  Harbor  cus- 
tomers to  carry  it  as  a  live  asset  and  to  pay  annually  the  constant 
cost  upon  an  amount  fairly  representing  its  value  as  such  auxil- 
iary facility. 

If  an  accident  should  happen  to  the  central  station  of  the 
respondent  and  the  auxiliary  steam  plant  should,  after  a  time, 
have  to  be  used,  it  is  not  assumable  that  all  the  energy  produced 
would  be  furnished  the  Bar  Harbor  district  alone  and  if  this  is 
the  case  the  constant  cost  upon  this  plant  should,  even  under 
these  circumstances,  not  be  borne  by  the  Bar  Harbor  customers 
alone. 

If  this  gradual  retirement  of  the  steam  plant  had  been  begun 
and  carried  on  during  the  time  since  the  hydroelectric  plant  was 
established  approximately  50  per  cent  would  have  by  this  time 
been  retired.    When  we  finally  get  to  the  point  of  suggesting  a 
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schedule  of  rates  we  shall  have  in  mind  a  substantial  diminu- 
tion of  die  amount  heretofore  carried  as  the  value  of  this  steam 
plant. 

[9]  Next  as  to  the  proposition  that  inasmuch  as  the  station 
at  Ellsworth  produces  approximately  1000  kilowatts  of  strictly 
prime  power,  that  all  excess  over  this  is  secondary  or  'Mump" 
power.    For  a  period  of  between  two  and  three  months  of  each 
year  (the  summer  months)  the  Union  river,  like  all  rivers,  is 
not  at  its  height  and  does  not  produce  sufficient  water  to  fill  or 
keep  filled  the  storage  basin  of  the  respondent  company.    But 
the  engineers  who  advised  the  company  in  regard  to  the  build- 
ing of  the  dam  at  Ellsworth  and  the  creation  of  the  storage 
behind  the  dam  must  have  studied  the  river  and  must  have  posted 
themselves  in  regard  to  the  amount  of  the  constant  inflow  of 
water  or  else  no  reason  can  be  thought  of  why  the  company  should 
build  a  dam,  create  a  flowage  basin,  and  install  a  central  station 
upon  the  dam  capable  of  producing  2250  kilowatts  of  energy 
to  supply  a  demand  which  could  not  possibly  be  in  excess  of 
800  kilowatts  distributed  among  the  customers  in  the  Bar  Har- 
bor and  the  Ellsworth  districts.    Admittedly  during  a  large  part 
of  each  year  2250  kilowatts  of  energy  is  produced  at  the  Ells- 
worth dam.     The  company  must  be  presumed  to  have  known 
that  at  least  this  amount  could  be  produced  and  must  have  known 
the  portion  of  the  year  when  this  amount  could  be  relied  on  and 
must  have  had  in  mind  some  customer  or  customers  who  would 
take  and  pay  for  at  some  price  the  amount  of  energy  which  could 
be  produced  in  excess  of 'that  which  could  be  sold  in  the  Bar 
Harbor  and  Ellsworth  districts. 

Was  there  such  a  customer  which  the  Bar  Harbor  and  Union 
Eiver  Power  Company  had  definitely  in  mind  when  it  built  this 
dam  and  power  station  at  Ellsworth  with  a  capacity  of  2250 
kilowatts  to  supply  a  local  demand  of  not  over  800  kiolwatts? 
Here  again  we  are  confronted  with  the  necessity  of  considering 
facts  as  they  exist  and  ignoring  theories.  The  facts  to  which 
we  refer  are  these:  The  Bangor  Power  Company  is  a  corpora- 
tion organized  for  the  purpose  of  developing  or  purchasing  and 
supplying  electric  energy  for  various  purposes  within  a  some- 
what large  territory.  Its  entire  capital  stock  is  owned  by  the 
Bangor  Railway  &  Electric  Company  and  was  so  owned  when 
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the  Ellsworth  development  was  projected  and  carried  on.  The 
Bangor  Railway  &  Electric  Company  also  owns  the  capital  stock 
of  the  Bar  Harbor  &  Union  Eiver  Power  Company  and  owned 
it  at  the  time  of  the  Ellsworth  development.  The  Bangor  Bail- 
way  k  Electric  Company  is  a  large  user  of  the  power  produced 
and  purchased  by  the  Bangor  Power  Company.  The  Bangor 
Power  Company  furnishes  energ;y'  to  a  large  number  of  custom- 
ers other  than  the  Bangor  Railway  &  Electric  Company.  It 
produces  some  of  its  energy  and  it  purchases  the  balance.  Its 
officers,  at  the  time  the  Ellsworth  developmait  was  made,  knew 
that  all  the  energy  produced  at  the  Ellsworth  dam,  in  excess 
of  tiliat  which  was  used  in  the  Bar  Harbor  district  and  the  Ells- 
worth district,  could  be  sent  to  the  Bangor  Power  Company  and 
in  connection  with  the  power  which  it  developed  and  purchased 
would  give  a  constant  and  dependable  supply  of  power  which  it 
could  distribute  to  its  various  customers,  and  that  for  at  least 
nine  months  of  the  year  1500  or  more  kilowatts  of  energ;v"  could 
surely  be  depended  upon  as  coming  from  the  Ellsworth  develop- 
ment During  the  other  two  or  three  months  from  200  to  300 
kilowatts  could  with  very  nearly  a  certainty  be  depended  upon. 

Further  than  this  we  believe  we  have  the  right  to  take  notice 
of  our  own  records  in  connection  with  the  activities  of  the  Bar 
Harbor  &  Union  River  Power  Company.  Since  these  complaints 
were  instituted  and  before  the  matter  was  finally  submitted  to 
the  Commission  for  decision  the  Bar  Harbor  &  Union  River 
Power  Company  began  a  further  developmait  upon  the  Ells- 
worth dam  which  the  company  represents  will  produce  3800  kilo- 
watts of  energy  in  excess  of  the  2250  kilowatts  now  installed. 

We  believe,  and  as  a  matter  of  fact  do  not  understand  that 
tlie  Bar  Harbor  &  Union  River  Power  Company  denies,  that 
the  development  at  Ellsworth  in  the  first  instance  was  in  excess 
of  any  possible  demand  in  the  Bar  Harbor  and  Ellsworth  dis- 
trict^ for  the  very  purpose  of  obtaining  an  additional  supply 
of  energy  for  the  Bangor  Power  Company.  We  also  believe 
that  the  recent  large  development  is  for  the  purpose  of  obtain- 
ing an  additional  supply  for  the  same  company. 

These  things  being  either  admitted  or  proven  to  the  satisfac- 
tion of  the  Commission,  we  come  again  to  the  proposition  of 
whether  the  constant  costs  of  this  entire  plant  development  at 
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Ellsworth  should  be  applied  and  apportioned  on  the  basis  of  the 
1000  kilowatts  of  prime  power  or  in  an  entirely  different  man- 
ner. 

It  will  not  be  denied  that  the  Bar  Harbor  ft  Union  River 
Power  Company  in  order  to  supply  the  demands  within  the  Bar 
Harbor  and  Ellsworth  districts  which  might  approximate  at 
times  800  'kilowatts,  was  authorized  to  install  a  plant  of  suffi- 
cient capacity  to  provide  for  the  reasonable  expected  growth  in 
the  two  districts  and  a  development  up  to  1000  kilowatts  would 
not  be  an  unreasonable  overdevelopment.  It  follows  that  the 
company  was  authorized  to  build  a  dam,  create  flowage  and 
install  appliances  sufficient  to  produce  1000  kilowatts  of  energy 
and  if  such  a  plant  had  been  installed  these  two  districts  would 
have  been  obliged  to  provide  all  the  revenue  necessary  to  sup- 
port this  development  and  the  company  would  then  have  been 
warranted  in  selling  its  excess  energy  at  the  best  price  obtain- 
able. But  instead  of  creating  a  plant  capable  of  producing  1000 
kilowatts  it  built  one  capable  of  producing  more  than  twice  as 
much.  The  circumstances  above  referred  to  supply,  in  our  judg- 
ment, the  reason  for  this  larger  development. 

If  the  Commission  felt  sure  that  it  could  detennine  with  sub- 
stantial accuracy  the  cost  of  creating  at  Ellsworth  a  power  plant 
that  would  produce  1000  kilowatts  of  energy  we  would  then 
know  upon  what  amount  the  customers  within  these  two  dis- 
tricts might  reasonably  be  required  to  yield  a  fair  return.  But 
we  know  of  no  way  in  which  we  could  with  accuracy  ascertain 
the  cost  of  such  a  theoretical  plant  It  might  well  be  that  if 
1000  kilowatts  of  energy  were  to  be  produced  upon  this  par- 
ticular river  the  dam  to  be  erected  and  the  flowage  to  be  thereby 
created  would  somewhat  nearly  approximate  the  present  dam. 
If  the  dam  was  erected  and  the  flowage  created,  the  difference 
between  the  cost  of  machinery  capable  of  producing  1000  kilo- 
watts of  energy  and  that  capable  of  producing  2250  kilowatts 
would  not  be  very  large. 

We  are  satisfied,  however,  that  no  such  structure  as  the  re- 
spondent has  produced  and  no  such  amount  of  flowage  as  it  has 
created  would  be  necessary  to  supply  the  Bar  Harbor  and  Ells- 
worth districts.  We  are  also  convinced  that,  if  the  respondent 
invested  money  in  the  creation  of  a  plant  capable  of  producing 
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50  kilowatts  of  enexgy  and  now  finds  either  that  it  cannot 

^^pose  of  the  excess  of  energy  produced  above  the  needs  of  the 

^^  Harbor  and  Ellsworth  districts  at  a  price  which  will  yield 

proRt,  or  beoauM  of  its  intimate  relations  with  one  of  its 

fh    ^^  <5UBtomer8  does  not  find  it  advisable  or  conveniwit  to  charge 

^t  customer  a  price  which  will  yield  a  fair  return  upon  the 

,     ^^s   investment  costs,  it  has  no  right  to  shift  any  part  of  the 

^^^den    of  its  error  in  judgment  or  its  inability  or  unwilling- 

"^^  tck  chaxge  what  might  be  regarded  as  a  fair  price  for  energy 

^^isht^f^  to  one  of  its  customers.    Under  the  peculiar  circum- 

**^ces    ciisclosed  in  this  case,  if  the  Bar  Harbor  &  Union  River 

^er-     C^oinpany  is  unable  to  dispose  of  this  excess  energy  at 

P^io^    ^^^^iiich  would  yield  a  fair  return  upon  the  excess  cost  in 

K  ^fj^^-^S"      3.  plant  to  produce  this  energy  then  the  loss  should 

^■"^"^^^    l>7  the  company  and  not  by  its  customers. 

xne      ^IT'oinmission  is  not  warranted  in  finding  that  this  125(X 

Kiiowa.-t'ts     4jf  excess  energy  is  secondary  or  *'dump''  power  any 

more  tJxaxx  it  would  be  warranted  in  finding  that  the  3800  kilo- 

watts    xxox^r  being  provided  for  will  be  "dump"  power,  the  cost 

of  d^'^^l^^  j>ing  and  producing  which  should  be  borne  by  the  cus- 

tonx^^Q'    '^^ithin  the  Bar  Harbor  and  Ellsworth  districts. 

^j^  ^^3.  state  our  position  in  another  way.  The  Bangor  Rail- 
-way  ^^  -ElX^ctric  Company  absolutely  controls  the  Bar  Harbor  & 
Un^^^^  -^i^er  Power  Company  and  the  Bangor  Power  Company. 
Th^  ^xxgor  Power  Company  is  employed  as  a  vehicle  to  sup- 
ply ^""^^^^ly  to  the  Bangor  Railway  &  Electric  Company  for  its 
ji^tx  s,  l>c>Aver  and  railway  uses.  It  finds  that  the  Bangor  Power 
OoraP^i-xxy  cannot  produce  sufficient  energy  for  this  purpose  and 
ha^  ^  ,^^^=txaining  sufficient  energy  tO  supply  its  other  customers. 
"^-^^  ^^*^or  Railway  &  Electric  Company  conceives  the  idea 

ox  er    ^t:.i:x^  a  plant  at  Ellsworth  and  with  deliberate  design  builds 
'^'^^     ^^^^^txt  so  that  for  nine  or  ten  months  in  the  year  it  will  pro- 
dixce     f  i-^^^  ^200  to  1500  kilowatts  of  energy  which  may  be 
dep        ^^d  upon  by  the  Bangor  Power  Company.    With  its  knowl- 
^^^^       ^-^     "bhe  affairs  of  the  Bangor  Power  Company  the  Bangor 
-^^^^        ^^     &  Electric  Company  knows  that  with  this  amount  of 
exi®   €sy       €iugmenting  the   supply   already   available   the   power 
oom-l>a.xx^  can  furnish  to  its  custc«ners  regular  and  reliable  energy 
^^P,  -^      ^     defiuite  limit.     Let  us  assume  that  the  plant  at  Ells- 
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worth  cost  a  half  million  dollars  more  than  would  be  its  cost 
if  it  was  merely  to  supply  1000  kilowatts  for  the  use  of  the 
Bar  Harbor  &  Ellsworth  districts.  The  Bangor  Eailway  & 
Electric  Company,  having  the  control  of  the  Bar  Harbor  &  Union 
River  Power  Company  and  the  Bangor  Power  Company,  causes 
the  two  latter  companies  to  enter  into  a  contract  under  -which 
the  greater  portion  of  the  energy  supplied  the  Bangor  Power 
Company  is  designated  secondary  power  and  paid  for  as  such. 
This  contract  results  in  placing  upon  the  consumers  in  the  Bar 
/'Harbor  and  Ellsworth  disti'icts  the  burden  of  carrying  this 
added  investment  of  a  half  million  dollars.  Should  this  be  per* 
mitted? 

[10]  Almost  from  the  time  the  first  court  was  called  upon 
to  pass  upon  the  question  of  the  reasonableness  of  the  rates 
charged  by  public  service  companies  this  assertion  of  a  fixed 
principle  has  been  adhered  to,  viz. ;  no  rate  is  fair  and  reason- 
able unless  it  is  fair  and  reasonable  to  the  customer.  Our  own 
supreme  court  has  been  subscribed  to  this  doctrine.  This  Com- 
mission is  not  only  bound  by  these  decisions  but  absolutely 
believes  in  the  fairness  and  justice  of  the  principle  stated.  To 
illiffetrate:  Suppose  a  plant  actually  cost  a  million  dollars,  and 
a  valuation  by  experts- would  support  this  cost  as  a  value  upon 
which  the  company  might  be  entitled  to  a  return.  Assume,  also, 
that  taking  into  account  the  number  of  customers  the  company 
could  possibly  obtain,  the  rate  necessary  to  be  charged  in  order 
to  obtain  a  fair  return  on  this  "fair  value"  would  be  manifestly 
too  high  and  practically  prohibitive.  In  other  words,  it  is 
demonstrated  that  either  the  company  should  never  have  entered 
the  territory  at  all  or  else  it  has  built  a  plant  far  and  away 
beyond  the  needs  and  the  purse  of  the  territory  to  be  served. 
Under  these  circumstances  should  this  Commission  pei-mit  rates 
to  be  charged  which,  while  they  yield  no  more  than  a  fair  return 
on  the  fair  value  of  the  property,  nevertheless  will  result  in 
excessive  charges  to  the  customers?  There  can  be  but  one 
answer — the  rights  of  the  customer  cannot  be  ignored,  and  if 
this  respondent  or  any  other  public  service  company  finds  itself 
unable  to  render  service  at  fair  rates  it  must  accept  the  conse- 
quences that  follow  the  facts  and  cannot  be  permitted,  against 
the  protest  of  the  customer,  to  place  upon  the  latter  any  undue 
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burden.  When  this  Oconmission  upon  a  complaint  is  called  upon 
to  fix  rates  which  shall  be  "just  and  reasonable"  we  must  hew 
to  the  line — taking  all  reasonable  precautions  to  be  sure  we 
see  the  line. 

We  do  not  wish  to  be  understood  as  saying  that  we  should 
with  complacency  view  the  prospect  of  turning  a  public  service 
company  into  a  charitable  institution, — to  require  such  a  com- 
pany to  serve  its  customers  at  a  distinct  and  permanent  loss. 
This  respondent  will  not  be  so  burdened  or  penalized.  No  com- 
pany in  this  state  is  seriously  threatened  with  any  such  disas- 
ter. The  rates  of  nearly  every  public  service  company  in  the 
state  have  been  raised  during  the  past  two  years  to  mpet  the 
war  time  increase  in  all  the  costs  of  operation ;  and  the  custom- 
er, realizing  the  necessity .  therefor,  has  assumed  the  added 
burden.  Still,  under  all  the  circumstances,  the  rate  he  pays 
has  continued  to  be  just  and  reasonable  to  each  such  customer. 

We  are  not  authorized  to  journey  beyond  the  record  in  this 
case,  and  hence  can  make  no  more  intimate  comment  than  we 
have  already  made  upon  the  interrelations  of  the  three  com- 
panies above  named.  We  feel  warranted  in  saying  that  we 
have  no  fear  that  respondent  will  be  unable  to  dispose  of  its 
surplus  energy  at  a  price  which,  added  to  the  result  of  the  rates 
we  shall  allow  for  service  in  Bar  Harbor  and  Ellsworth,  will 
yield  a  return  as  nearly  adequate  as  the  circumstances  warrant. 
And  the  result  of  the  rates  we  shall  allow  cannot  be  forecasted 
with  absolute  accuracy.  Every  change  in  rates  is,  to  some  ex- 
tent, an  experiment  What  the  exact  result  will  be  can  be  ascer- 
tained only  at  the  end  of  an  experimental  period.  If  the  ex- 
perience of  this  company  under  the  new  rates  shows  that  we  have 
made  a  mistake  such  mistakes  will,  so  far  as  is  possible,  be 
remedied. 

DiscHminatiotk 

While  the  complaint  is  directed  to  discrimination  in  the  so- 
called  Bar  Harbor  district,  the  evidence  and  the  arguments  went 
farther  afield,  and  called  our  attention  to  the  Ellsworth  district 
and,  by  comparison,  to  the  rates  charged  by  other  electric  com- 
panies. The  evidence  and  the  argumentative  suggestions  and 
deductions  are  very  voluminous.    We  cannot,  and  shall  not  at- 
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tempt  to,  go  into  these  matters  in  detaiL  Briefly  summarized^ 
the  clainas  of  the  parties  are, — for  complainants;  (1)  that  if 
the  all  the  year  round  rate  at  Ellsworth  is  fair  to  the  company, 
the  higher  rate  charged  at  Bar  Harbor  is  not  warranted  by  the 
facts  and  oonstitutes  an  unjust  discrimination;  (2)  that  the 
company  in  its  classification  of  its  customers  does  not  properlv 
group  its  seasonal  and  its  year  round  customers;  (3)  that  as 
between  customers  claimed  to  be  in  the  same  class  the  rates  are 
different. 

The  respondent  either  denies  each  of  these  claims  or  else  sulv 
mits  what  it  claims  to  be  a  justification  for  its  rates  and  prac- 
tices.   V 

[11]  As  to  the  difference  between  the  year  round  rate  at  Bar 
Harbor  and  at  Ellsworth.  Ellsworth  is  near  the  place  where 
the  company  generates  its  current,  and  is  entitled  to  the  advan- 
tage of  its  location.  Bar  Harbor  is  served  by  means  of  a  22 
mile  transmission  line  into  Bar  Harbor  proper  and  by  still  fur- 
ther extensions  reaching  other  distant  points  in  the  disti'ict.  The 
company  says  that  there  is  letikage  and  line  loss  incident  to 
transmission  over  this  somewhat  long  line,  and  that  surely  Bar 
Harbor  district  should  carry  all  the  constant  costs  of  this  trans 
mission  line,  l^o  one  disputes  either  of  these  propositions.  Bm 
these  losses,  and  this  constant  cost,  resolved  into  dollars  and 
cents  and  distributed  over  the  kilowatt  hours  of  energy  deliv- 
ered in  the  Bar  Harbor  district  does  not  justify  in  its  entiretv 
the  higher  rate  at  Bar  Harbor.  The  leakage  and  line  los>. 
liberally  estimated,  does  not  account  for  but  a  small  fraction 
of  a  cent  per  kilowatt  hour.  And  the  absorption  of  all  the  con- 
stant cost  of  the  transmission  line  does  not  justify  the  existing 
differential.  So  we  agree  with  the  complainants  that  if  the  rate 
at  Ellsworth  is  fair  to  customers  there  located  the  rate  at  Bar 
Harbor  is  not  justified.  We  wish,  however,  to  again  state  that 
the  rate  we  shall  finally  order  is  one  we  deem  just  and  fair  to 
the  customer,  taking  into  due  account  all  the  controlling  circum- 
stances which  affect  the  company. 

[12]  As  to  the  claim  that  the  company  in  its  classification  of 

customers  does  not  properly  group  its  seasonal  and  year  round 

users  of  service,  it  appears  that  the  company  puts  all  hotels, 
P.U.R.1920B. 


Digitized  by 


Google 


KETTERLIXUS  t.  BAR  HARBOR  &  UNION  RIVER  P.  CO.       545 

regardless  of  whether  they  are  used  all  the  year  or  only  duriu« 
the  siiiuiuer  season,  in  the  year  round  class;  and  complainants 
say  that  many  of  the  large  summer  homes  use  more  energy  than 
these  hotels^  and  that  these  last-named  customers  pay  the  higli 
seasonal  rate.  This  practice  the  complainants  say  constitutes 
unlawful  discrimination.  We  do  not  need  to  waste  any  words 
on  the  proposition  that  a  difference  in  rates  paid  does  not  neces- 
sarily constitute  an  unlawful  discrimination.  To  be  unlawful 
it  must  be  undue,  unwarranted,  imreasonable,  unnecessary. 

Upon  this  particular  phase  of  the  case  the  evidence  discloses 
exactly  what  one  would  expect.  Each  of  these  summer  homes 
has  installed  a  large  number  of  lights ;  their  "demand"  upon  the 
company  is  large ;  the  company  must  stand  ready  to  supply  that 
deman4  all  the  time.  As  a  matter  of  fact,  while  several  of  these 
houses  each  uses  more  current  than  any  of  the  hotels  we  find 
these  facts,  to  which  we  must  give  due  consideration,  viz. ;  each 
hotel  will,  during  some  considerable  portion  of  each  day,  be  using 
practically  all  of  its  lights,  thus  approximating  in  use  the  demand 
made  upon  the  company.  On  the  other  hand  no  one  of  the  pri- 
vate houses  will  hardly  ever,  during  a  single  hour,  use  its  entire, 
or  anywhere  near  its  entire,  installation.  The  summer  cottage 
user  should  pay  the  seasonal  rate;  the  hotels  are  in  an  entirely 
different  class.  Whether  they  should  pay  no  more  than  the  year 
round  rate  we  do  not  now  decide,  but  when  the  company  files  a 
new  schedule  we  shall  then  determine  this  matter. 

[18]  Tlie  complainants  also  say  that  the  company,  without 
justification,  takes  into  account  the  place  of  permanent  residence 
of  its  customers,  placing  permanent  residents  of  Bar  Harbor  in 
the  year  round  class  and  those  who  live  elsewhere  in  the  sea- 
sonal class,  and  this  regardless  of  the  character  of  the  use  which 
llie  customer  makes  of  the  service.  To  illustrate:  it  is  said  that 
a  person,  permanently  residing  at  Bar  Harbor,  has  a  iijarage 
which  is  open  only  during  the  summer;  right  beside  it  is  an- 
other garage,  used  during  the  same  months,  but  owned  by  a  man 
who  lives  in  Philadelphia.  The  former  pays  the  year  round, 
the  latter  the  seasonal,  rate.  Again,  it  is  said  that  a  perma- 
nent resident  of  Bar  Harbor  lets  his  house  during  the  sumiuor, 
and  his  tenant  pays  the  yearly  rate ;  while  a  neighbor,  owning  a 
cottage  but  being  a  resident  of  New  York,  pays  the  seasonal 
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rate.  Various  other  claims  of  similar  alleged  discriminatory 
practices  are  called  to  our  attention  in  argument.  The  evidence, 
however,  is  not  in  all  respects  entirely  clear  as  to  all  these  mat- 
ters. If  some  of  the  practices  of  the  company  are  as  claimed 
they  would  constitute  unlawful  discrimination. 

Where  we  think  the  real  trouble  lies  is  in  the  schedules  them- 
selves,— in  their  failure  to  properly  and  clearly  classify  custo- 
mers in  such  a  manner  as  to  prevent  discrimination  and  leave 
no  doubt  as  to  the  class  within  which  the  customer  comes.  Place 
of  residence  is  not  the  true  test  of  the  difforcnce  between  a  year 
round  and  a  seasonal  customer.  The  real  reason  for  a  differ- 
ence in  rates  is  found  in  the  character  and  time  of  the  use.  If 
a  person  has  a  cottage  which  he  opens  the  first  of  June  and 
closes  by  the  middle  of  September,  using  no  current  during  the 
balance  of  the  year,  he  is  a  "seasonal''  customer  no  matter  where 
he  lives.  Conversely,  if  his  premises  are  in  use,  and  he  uses 
current  all  the  year,  he  is  a  year  round  customer,  unless  dur- 
ing the  simamer  his  use  of  current  places  him  in  the  seasonal 
class  for  that  period. 

We  shall  ask  the  company  to  revise  its  schedules  and  to  so 
reclassify  its  customers  that  these  claims  of  this  particular  kind 
of  discrimination  will  be  answered  and  the  causes  thereof  re- 
moved. 

What  we  have  said  as  to  the  matter  of  improper  classification 
applies  to  the  complaint  as  to  the  making  of  different  charges 
to  customers  properly  falling  in  the  same  class,  with  this  quali- 
fication; if  the  company  has  charged  and  collected  rates  not 
justified  by  its  schedules,  this  is  a  matter  for  the  court,  under 
the  penal  sections  of  the  statute.  But  we  believe  the  real  trouble 
is  in  the  schedules,  and  that  the  company  can  easily  remedy  the 
defects  therein. 

We  find 

1.  That  this  complaint  as  to  discrimination  is  proven  to  the 
extent  that  there  is  no  lawful  justification  for  the  difference  in 
rates  shown  by  the  schedules  of  respondent  as  the  amounts 
charged  to  so  called  "seasonal"  and  year  round''  customers ;  nor 
for  the  difference  in  the  rate  charged  "year  round"  customers  in 
the  "Bar  Harbor  district"  and  the  same  class  of  customers  in 
the  "Ellsworth  district."     As  to  other  alleged  discrimiaiationa 
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i^^  ^-^K'e  unable  to  make  specific  findings  other  than  a  finding, 
^^ii-  we  make,  that  discriminatory  practices  as  hereinbefore 
tJxx:^^^^  resulting  from  improper  and  nonspecific  schedule  classi- 
**ioiis,  are  shown  to  exist. 

J/hat  so  much  of  respondent's  properly  as  is  reasonably 
(fp  ^^-aory  for  the  service  of  the  so-called  '^ar  Harbor"  and 
-'^X'V'orth"  districts,  leaving  approximately  260  kilowatts  of 
«Q-^  S3^  for  constant  sale  to  other  customers,  is  of  the  value  of 
3p^  ^>OO0;  and  that  the  balance  of  any  property  owned  by  re- 
i^      ^  ^xit  is  not  used  or  useful  by  respondent  in  the  service  of 

^  ^^t:omer8  in  said  "Bar  Harbor  district" 
rat^*      J^^at  there  is  lawful  justification  for  a  difference  in  the 
tio^      ^^v-Jiicli  respondent  may  charge  its  "seasonal  customers"  and 

^^       ^t:  may  charge  its  "year  round"  customers. 
^^^   -I^liat  respondent  must  amend  its  schedules  and  in  such 
^^^^^^-^^^'^^^^ents  so  classify  its  customers  as  to  clearly  show  to  each 
^    ^^^r  the  class  within  which  it  is  claimed  he  comes,  and  the 
^  V.  which  service  is  offered. 

\^,  That  the  energy  generated  by  respondent  in  excess  of  one 
i^oi^sai^^l  kilowatts  is  not,  under  the  evidence  in  this  case,  "dump 
^wer"  or  "secondary  power'^  in  the  well-understood  meafning 
^  of  these  terms;  and  that  respondent  should  make  effort  to  sell 

such  excess  energy  at  the  highest  obtainable  price,  and  if  it  is 
under  any  contractural  or  other  obligation  to  sell  such  power 
at  a  price  believed  to  be  too  low,  respondent  should  make  proper 
complaint  to  this  Commission,  seek  to  be  relieved  from  the  per- 
formance of  any  unlawful  contract,  and  obtain  authority  to  file 
a  rate  or  make  a  contract  which  will  be  just,  reasonable  and 
lawful. 


V 


ARIZONA  CM>RPORATION  COMMISSION. 


CHESTER  G.  HANSON 

V. 

MOUNTAIN  STATES  TELEPHONE  ft  TELEGRAPH 
COMPANY. 


i  [Docket  No.  637,  Decision  No.  810.] 

^  Service  *  Extensions  —  Proftpective  return, 

^  1.  The  Arizona  Commiesion  refused  to  require  •  telephone  eom- 
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pany  to  extend  ita  linti  for  one-half  mile  to  serre  a  single  consmner, 
where  there  was  no  prospect  of  securing  any  other  patrons  from  th« 
extension. 
Procedure  —  Dismissal  of  complaint  —  Hearing. 

2.  Under  the  statute  and  regulation  of  Arizona,  the  Corporation 
Commission  may,  after  an  ex  parte  examination,  dismisfl  a  complaint 
without  a  hearing,  if  in  its  opinion,  the  fact  justified  such  action. 

[August  15,  1019.] 

Complaint  requiring  respondent  telephone  company  to  con- 
struct an  extension  to  the  house  of  complainant;  dismissed. 

Betts,  Chairman :  This  is  a  complaint  praying  that  the  Moun- 
tain States  Telephone  &  Telegraph  Company  be  required  to  con- 
rtruct  a  line  and  furnish  telephone  service  to  the  complainant 
at  his  residence  at  a  point  designated  by  the  complainant  as 
South  Sixteenth  street,  K.  F.  D.  #  1,  Phoenix. 

This  complaint  was  filed  on  June  26th,  a  number  of  weeks 
after  the  matter  had  been  thoroughly  investigated  by  the  Com- 
mission on  informal  application  of  complainant  and  the  request 
denied  by  reason  of  tiie  fact  that  it  would  involve  an  expenditure 
pn  the  part  of  the  telephone,  company  greatly  in  excess  of  an 
amount  which  would  be  warranted  in  view  of  the  revenue  which 
it  would  return. 

[1]  In  January  or  perhaps  February  of  this  year  Mr.  Com- 
missioner Johnson  and  the  writer,  at  the  informal  request  of 
complainant  herein,  made  a  personal  trip  of  inspection  over  the 
route  of  construction  that  would  be  necessary  to  install  service. 
It  was  found  that  it  would  be  necessary  to  build  a  line  approx- 
imately i  mile  in  length  and  it  was  conceded  by  the  complainant 
that  he  had  made  vain  efforts  to  induce  the  only  other. inhabit- 
ants along  this  route  to  join  bini  in  asking  for  serviced,  therefore, 
it  may  be  accepted  as  fact  that  there  would  be  no  prospect  of  a 
greater  revenue  than  would  be  derived  from  this  complainant. 
With  reference  to  this  inspection  Mr.  Commissioner  Johnson 
on  May  28d  endorsed  his  conclusions,  which  were  concurred 
in  by  me,  as  follows : 

^Ttfr.  Betts  and  I,  at  the  request  of  Mr.  Hanson,  went  over 
the  proposed  extension.  In  my  opinion,  the  distance  from  the 
nearest  service  would  make  it  prohibitive  on  the  company  to 
make  the  extension  for  the  one  subscriber.     I  would  be  glad  to 

P.U.R.1920B. 


Digitized  by 


Google 


HANSON  y.  MOUNTAIN  STATSB  TELEPH.  &  TELEG.  CO.        549 

have  Hanson  have  the  service  but  I  believe  his  request  is  unrea- 
sonable.'' 

It  is  unnecessary  for  us  to  comment  upon  the  justice  of  a 
rule  Hmiting  the  expenditure  of  a  public  service  corporation  in 
the  extension  of  new  lines.  The  reasonableness  of  such  rules 
has  beaa  recognized  by  this  and,  I  presume,  by  every  other  r^u- 
latory  Commission  throughout  the  world. 

The  merits  of  this  complaint  have  been  fully  considered  and 
have  been  passed  upon  and  the  application  denied.  It  follows 
logically  that  there  is  nothing  to  do  but  dismiss  the  case  for  the 
reason  that  an  investigation  has  disclosed  that  the  relief  prayed 
for  cannot  be  given. 

[2]  It  might  be  argued  that  a  complaint  informally  filed  can- 
not be  disposed  of  until  a  hearing  is  held,  but  this  contention  is 
not  sustained  by  the  law  or  by  precedent.  It  is  hardly  necessary, 
we  think,  to  dwell  upon  the  fact  that  the  complaint  was  not  veri* 
fied,  that  the  requisite  number  of  copies  were  not  filed,  and  that 
the  complaint  does  not  comply  with  the  provisions  of  the  statutes 
and  with  the  rules" of  our  practice  and  procedure  as  set  forth  in 
Paragraph  B  of  §  4,  Rule  6  of  said  Rules  of  Practice  and  Pro- 
cednra  Paragraph  2329,  Revised  Statutes  of  1913,  relating  to 
the  oonduet  of  hearings  and  investigations  by  the  Commission^ 
reads  in  part  as  follows : 

^^AU  hearings  and  investigations  before  the  Conmiission  or 
any  Commissioner  shall  be  governed  by  this  chapter  and  by 
Rules  of  Practice  and  Procedure  to  be  Adopted  by  the  Gommis- 
siofk     .     .     ." 

From  Rule  5  of  the  Rules  of  Practice  and  Procedure,  adopted 
by  tiie  Oommission,  I  quote  as  follows: 

'HTpon  filing  of  such  complaint  .  •  •  Provided  the  Com' 
mission  shall  consider  thai  the  cause  of  action  is  of  such  a  nature 
as  prima  facie  to  admit  of  relief  or  justify  redress  under  the  law 
and  for  this  purpose  the  Commission  may  make  such  ex  parte 
investigation  as  it  may  deem  proper/' 

The  provisions  of  law  and  of  the  Rules  of  Practice  and  Pro- 
cedure above  quoted  are  clear,  definite,  and  positive  but  if  there 
should  still  be  doubt  in  the  mind  of  any  person  as  to  the  force 

and  strength  that  should  be  given  to  them  it  would  be  well  to 
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refer  to  the  provisioiiB  of  §  6,  article  15  of  the  Constitution  of 
Arizona,  which  we  quote  as  follows: 

"The  lawmaking  power  may  enlarge  the  powers  and  extend 
the  duties  of  the  Corporation  Commission  and  may  prescribe 
rules  and  regulations  to  govern  proceedings  instituted  by  and 
before  it  but  until  such  rules  and  regulations  are  provided  by 
law,  the  Commission  viay  make  rules  and  regulations  to  govern 
such  proceedings/' 

Thus  it  will  be  observed  that  the  discretion  given  to  the  Com- 
mission has  the  same  force  and  power  as  though  it  were  a  part 
of  the  Constitution.  This  view  is  sustained  by  the  assistant  At- 
torney General  in  a  communication  dated  August  4,  1919,  ad- 
dressed to  the  chairman  of  this  Commission,  in  which  he  says : 

"Replying  to  your  favor  of  the  31st  ult.,  with  reference  to 
complaints  made  under  the  provisions  of  chapter  11,  title  9,  Re- 
vised Statutes  of  Arizona,  Civil  Code,  1913,  let  me  say  that  it 
is  my  opinion  that  under  the  provisions  of  this  chapter  the  Com- 
mission has  the  power  to  adopt  reasonable  Rules  of  Practice  and 
Procedure  under  paragi'aph  2329,  supra,  and  that  Rule  5,  of  the 
Rules  of  Practice  and  Procedure  heretofore  adopted  by  the  Com- 
mission and  set  out  in  your  letter  to  me,  is  reasonable  and  in 
compliance  with  the  statute  governing  public  service  corpora- 
tions. 

"I  take  it  that  the  Conunission  has  discretion  under  the  stat- 
ute to  grant  or  refuse  a  hearing  when  it  deems  that  there  is  not 
reasonable  or  just  cause  stated  in  the  complaint  filed,  or  when 
the  Commission  deems,  after  an  ex  parte  investigation,  that  the 
charge  made  in  the  complaint  is  unfoimded. 
.  "It  would  certainly  seem  that  the  Commission  has  the  power 
to  dismiss  a  complaint  of  its  own  motion  when  in  its  discretion 
there  is  no  cause  for  complaint  or,  if  a  cause  having  once  existed, 
becomes  nonexistent 

"If  you  will  turn  to  paragraph  2336,  supra,  you  will  find  who 
may  make  a  complaint  against  a  public  service  corporation  for 
doing  or  omitting  to  do  any  act  in  violation  of  law  or  of  any  rule 
or  order  of  the  Commission.  Paragraph  2336,  supra,  provides 
in  effect  that  complaint  may  be  made  by  any  corporation  or 
person,  chamber  of  commerce,  board  of  trade  or  any  civic,  com- 
mercial, mercantile,  traffic,  agricultural,  or  manufacturing  asao- 
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ciation  or  organization,  or  any  body  politic  or  municipal  corpo- 
ration, by  petition  or  complaint  in  writing,  etc,  provided : 

^'  That  no  complaint  shall  be  entertained  by  the  Commission, 
except  upon  its  own  motion,  as  to  the  reasonableness  of  any  rates 
or  charges  of  any  gas,  electrical,  water,  or  telephone  corporation, 
unless  the  same  be  signed  by  the  mayor  or  a  majority  of  the 
council,  Commission,  or  other  legislative  body  of  the  city  or 
town,  if  any,  within  which  the  alleged  violation  occurred,  or  not 
less  than  twenty-five  consumers  or  purchasers  or  prospective 
consumers  or  purchasers,  or  such  gas,  electricity,  water,  or  tele- 
phone service.    .    .    J 

*T[  am  constrained  to  believe,  under  this  paragraph,  that  even 
'if  a  complaint  was  filed  in  strict  accordance  with  la^  that  the 
Commission  would  still  have  the  power  to  dismiss  the  complaint 
if,  by  an  ex  parte  determination,  it  found  that  there  was  no 
cause  for  a  hearing  or  that  such  a  hearing,  if  held,  woxdd  be  pro- 
ductive of  no  good/' 

ORDEE. 

For  the  reasons  hereinbefore  stated,  namely  that  an  informal 
investigation  by  the  Commission  having  disclosed  that  the  relief 
prayed  for  cannot  be  granted. 

It  is  hereby  ordered  that  the  proceedings  herein  be  and  they 
are  hereby  dismissed. 


COLORADO  PUBIilC  TJTHilTIES  COMMISSION". 

BE  OVEE-LAND  MOTOB  EXPRESS  COMPANY. 

[AppUcation  No.  62,  Decision  No.  320.] 

Certificate  of  public  convenience  and  necessity  —  Construction  of 
statute  ~  Reasonable  necessity. 

Only  a  reasonable,  and  not  an  absolute  necessity,  is  required  to 
be  shown  for  the  granting  of  a  certificate  of  convenience  and  necessity 
required  under  subsection  (e)  of  §§  2  and  3,  of  the  Colorado  Public 
Utilities  Act. 

[January  17,  1920.] 

Application  of  Edward  C.  Mason  and  John  H.  Klein  under 
the  firm  name  of  the  Over-Land  Motor  Express  Company  for  a 
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certificate  for  operation  of  a  freight  transportation  line  by  motor 
trucks  between  Denver  and  Boulder  and  intermediate  points; 
granted. 

Appearances:  Edward  C.  Mason,  for  applicants;  A.  W.  Fitz- 
gerald, for  the  Green  Transfer  Company. 

By  the  Commission:  On  October  21,  1919,  an  application 
was  filed  with  the  Commission  by  Edward  C.  Mason  and  John 
H.  Klein,  copartners  under  the  name  of  the  Over-Land  Motor 
Express  Company,  for  a  certificate  of  public  convenience  and 
necessity,  for  the  operation  of  a  motor  truck  line  between  Den- 
ver and  Boulder  and  intermediate  points  for  the  transportation 
of  freight  and  express,  under  the  provisions  of  §  35  of  the  Pub^ 
lie  Utilities  Act,  approved  April  16,  1917.  Applicants  also  filed 
with  the  application  a  rate  tariff,  rules  and  regulations  and  an 
operating  schedule,  in  compliance  with  the  requirements  of  the 
act  and  the  rules  of  the  Commission. 

Notice  of  the  filing  of  the  application  was  given  to  the  Green 
Transfer  Company  which  is  engaged  in  like  business  between 
Denver  and  Boulder  by  auto  truck,  and  which  had  theretofore 
applied  for,  and  had  received  from  the  Commission,  a  certificate 
of  public  convenience  and  necessity. 

The  application  of  the  Over-Land  Motor  Express  Company 
sets  forth  that  said  company  is  a  copartnership  composed  of  Ed- 
ward C.  Mason  and  John  H.  Klein,  and  that  they  are  engaged  in 
the  business  of  motor  transportation  of  freight  between  the  cities 
of  Denver  and  Boulder,  Colorado,  and  all  intermediate  points 
and  territory  adjacent  thereto;  that  an  office  and  depot  are  main- 
tained at  1658  Market  street,  Denver,  and  at  1329  Thirteenth 
street,  Boulder;  that  the  cities  of  Denver  and  Boulder,  and  terri- 
toTj  between  and  adjacent  thereto,  are  thickly  populated,  and 
that  the  necessity  for  quick  and  extensive  service  in  the  trans- 
portation of  large  quantities  of  freight  is  a  public  necessity,  and 
that  such  freight  can  be  transported  by  motor  trucks  at  a  great 
convenience  to  the  public.  The  application  prays  authority  of 
the  Commission  for  applicants  to  operate  a  motor  freight  trans- 
portation line  between  said  cities  and  in  the  territory  adjacent 
thereto. 

Upon  due  notice  to  the  applicants  and  to  the  Green  Transfer 
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Company^  the  matter  was  beard  by  the  Commission  at  its  hearing 
room,  State  Capitol,  Denver,  Colorado,  at  10  o'clodc  a.  m.,  Jan- 
uary 5,  1920,  Edward  C.  Mason,  a  member  of  the  Over-Land 
Motor  Express  Company  appealing  for  the  company,  and  A.  W. 
Fitzgerald  of  Boulder,  appearing  for  the  Green  Transfer  Com- 
pany in  opposition  to  the  granting  of  the  certificate  applied  for. 

The  testimony  submitted  at  the  hearing  on  the  part  of  the 
applicants  discloses  that  the  Over-Land  Motor  Express  Com- 
pany is  a  .copartnership  composed  of  Edward  C.  Mason  and 
John  H.  Klein,  who  entered  into  the  business  of  transporting 
freight  and  express  between  Denver  and  Boulder  and  interme- 
diate points,  principally  Broomfield,  Lafayette,  and  Louisville, 
about  April  1,  1919,  over  the  main-traveled  highway  between 
said  cities  and  towns ;  that  applicants  operate  motor  trucks  daily, 
except  Sundays  and  holidays,  and  that  more  than  one  truck  is 
operated  on  such  days  as  the  volume  of  traffic  requires ;  that  the 
daily  0ervice  is  maintained  upon  substantially  the  operating 
schedule  filed  with  the  Commission ;  that  applicants'  equipment 
consists  of  six  motor  trucks  of  sundry  makes,  of  from  one  to 
three  and  one-half  tons  capacity;  that  permits  or  licenses  in  such 
of  said  cities  and  towns  as  require  permits  or  licenses  have  \yeei\ 
obtained,  and  that  all  trucks  bear  state  vehicle  licensees  as  re- 
quired by  law. 

It  further  appears  from  the  evidence  of  applicants  that  the 
reason  they  had  not  applied  for  a  certificate  from  the  Commis- 
sion prior  to  October  21,  1919,  was  because  of  ignorance  of  the 
requirements  of  the  Public  Utilities  Act  in  that  regard ;  that  they 
knew  of  the  existence  of  the  motor  truck  line  operated  by  the 
Green  Transfer  Company,  and  had  adopted  the  rates  of  that 
company  as  their  guide,  and  had  adhered  to  such  rates  except 
in  the  matter  of  prepaid  freight  by  Denver  merchants,-  as  set 
forth  in  their  tariff  on  file;  that  most  of  the  freight  tonnage  is 
outbound  from  Denver.  Witness  for  the  applicants  testitied 
that  they  had  invested  in  equipment  and  other  property  in  the 
conduct  of  their  business  the  sum  of  $12,500.  The  testimony 
was  further  to  the  effect  that  applicants  maintain  depots  and 
office  at  Denver  and  Boulder,  as  set  forth  in  their  application ; 
that  during  the  nine  months  of  operation  they  have  developed 
a  fairly  satisfactory  tonnage,  and  that  no  attempt  has  been  made 
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to  eneroacli  upon  the  business  of  the  Green  Transfer  Company 
by  solicitation  of  its  customers  or  otherwise. 

All  the  above  facts,  if  not  conceded,  are  not  denied  by  the  tes- 
timony produced  on  behalf  of  the  opposing  company,  the  Green 
Transfer  Company.  It  appears  from  such  testimony  that  the 
Green  Transfer  Company  succeeded,  by  purchase,  to  the  prop- 
erty and  business  of  the  Hickox  Transfer  Company  on  Mai'ch 
1,  1919 ;  that  the  last-named  company  had  been  engaged  in  motor 
trucking  between  Denver  and  Boulder  for  several  years,  but 
that  it  had  not  made  application  for  a  certificate  nor  did  its 
successor,  the  Green  Transfer  Company,  apply  for  such  certifi- 
cate until  July,  1919,  though  the  Green  Transfer  Company  had 
begim  a  regular  business  two  years  prior  to  the  purchase  of  the 
Hickox  Company  in  March,  1919,  according  to  the  testimony  of 
Bert  Green. 

The  opposition  to  the  granting  of  a  certificate  of  convenience 
and  necessity  to  the  Over-Land  Motor  Express  Company  is  based 
solely  upon  the  ground  that  public  convenience  and  necessity  do 
not  require  the  operation  of  another  truck  line  between  Denver 
and  Boulder,  and  that  the  Green  Transfer  Company  adequately 
and  efficiently  meets  all  the  requirements  of  the  public. 

Upon  this  issue  the  only  evidence  submitted  was  that  of  Bert 
Green  of  the  Green  Transfer  Company  and  Mr.  Hickox,  former- 
ly in  the  business  and  succeeded  by  the  Green  Transfer  Com- 
pany, in  opposition,  and  that  of  Mr.  Mason  for  the  applicants. 
Such  evidence  was  entirely  one  of  opinion,  the  witnesses  in  oppo- 
sition being  of  the  opinion  that  the  public  were  better  served  by 
one  than  two-truck  transportation  lines,  while  witness  for  the 
applicants  frankly  stated  the  belief  that  the  public  obtained  bet- " 
ter  service  since  the  Over-Land  Motor  Express  Company  began 
operations. 

Two  lines  of  raiboad  have  for  many  years  been  in  operation 
between  Denver  and  Boulder,  the  L^nion  Pacific  via  Brighton 
and  St.  Vrain,  and  the  Colorado  &  Southena  through  Broomfield 
direct  to  Boulder.  The  Colorado  &  Southern  also  has  branch 
lines  to  Louisville  and  Lafayette. 

Subsection  (e)  of  §  2,  and  §  8  of  the  Public  Utilities  Act 
brings  the  business  of  the  applicants  and  the  Green  Transfer 
Company  within  the  purview  and  subject  to  the  provisions  of 

P.U.R.1920B. 


Digitized  by 


Google 


RE  OVER-LAND  MOXOB  EXPRESS  COMPANY.  566 

the  act.  The  Green  Transfer  Company  apparently  contends  for 
a  strict  construction  of  the  statute  which  reads : 

]S'o  public  utility  shall  henceforth  begin  the  construction  of  a 
new  facility  .  .  .  without  first  having  obtained  from  the 
Commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  require  or  will  require  such  construc- 
tion.   .    .    .     (§  35,  Public  Utilities  Act.) 

It  becomes  necessary,  therefore,  to  construe  the  legislative  in- 
tent and  meaning  of  the  phrase  "public  convenience  and  neces- 
sity^^ as  used  in  the  act,  this  question  not  having  heretofore  been 
presented  to  the  Commission  relative  to  public  utilities  of  the 
character  under  consideration. 

If  the  legislature  intended  that  a  real,  actual  necessity  should 
be  shown  to  exist  in  the  given  case,  then  the  word  "convenience'* 
coupled  with  the  word  "necessity"  in  the  act  would  be  superflu- 
ous, if  not  meaningless ;  for  surely  whatever  is  necessary  to  the 
public  is  also  convenient  for  its  use.  If  a  necessity  strictly  must 
exist  to  warrant  the  granting  of  a  certificate  of  "convenience  and 
necessity,"  then  no  such  showing  was  made  or  can  be  made  by 
the  Green  Transfer  Company  for  the  granting  to  it  of  such  cer- 
tificate, as  the  lines  of  railroad  traversing  this  territory  certainly 
were  able  to  and  did  transport  all  freight  offered,  for  transporta- 
tion between  the  points  reached  long  prior  to  the  advent  of  the 
motor  truck,  and  but  for  the  development  of  this  comparatively 
recent  method  of  transportation,  would  be  doing  so  yet. 

The  question  was  before  the  Public  Service  Commission  of 
New  York,  where  the  Troy  Auto  Car  Company,  Incorporated, 
sc'Ught  a  certificate  of  convenience  and  necessity  to  operate  a 
line  of  auto  busses  over  certain  streets  of  the  city  of  Troy.  The 
routes  selected  by  the  Auto  Car  Company  paralleled  within  dis- 
tances of  two  to  six  blocks  the  trolley  lines  of  the  United  Traction 
Company,  who  appeared  in  opposition. 

In  an  opinion  granting  the  certificate,  the  New  York  Com- 
mission said,  inter  alia,  in  which  this  Commission  concurs,  as 
follows: 

The  phrase  "convenience  and  necessity"  as  used  in  the  law 
is  not  to  be  split  in  two.  If  an  enterprise  is  necessary  it  is  cer- 
tainly convenient,  so  that  if  it  be  required  that  a  general  neces- 
sity be  established  the  word  "convenience"  would  be  superfluous. 
P.U.R.1920B. 
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Cftiief  Justice  Marshall  said  in  M'CiiUoch  v.  Maryland,  4  Wheat 
316,  4  L.  ed.  579 :  "It  is  essential  to  just  construction,  that  many 
words  which  import  something  excessive  should  be  understood 
in  a  more  mitigated  sense, — in  that  sense  which  common  usage 
justifies.  The  word  'necessary^  is  of  this  description.  It  has 
not  a  fixed  character  peculiar  to  itself.  It  admits  of  all  degrees 
of  comparison,  and  is  often  connected  with  other  words  which 
increase  or  diminish  the  impression  the  mind  receives  of  the 
urgency  it  imports.'^  So  here,  the  word  "convenience"  is  con- 
nected with  the  word  "necessity,"  not  as  an  additional  require- 
ment, but  to  modify  what  might  otherwise  be  taken  as  the  signi- 
ficance of  necessity.  Chief  Justice  Marshall  was  considering- 
the  phrase  "necessary  and  proper"  when  he  said:  "If  the  word 
^necessary*  was  used  in  that  strict  and  rigorous  sense  for  which 
the  counsel  for  the  state  of  Maryland  contend,  it  would  be  an 
extraordinary  departure  from  the  usual  course  of  the  human 
mind,  as  exhibited  in  composition,  to  add  a  word  the  only  pos- 
sible effect  of  which  is  to  qualify  that  strict  and  rigorous  mean- 
ing." So  here,  to  analyze  the  phrase  and  to  attempt  to  give  each 
word  a  separate  meaning  would  be  an  extraordinary  departure 
from  the  usual  course  of  the  human  mind,  as  it  would  prefix  a 
word  wholly  meaningless  when  taken  in  connection  with  a  more 
rigorous  word  following.  Taking  the  phrase  as  an  entity,  it  does 
not  mean  to  require  a  physical  necessity  or  an  indispensable 
thing.  It  is  dangerous  to  undertake  to  formulate  abstract  defi- 
nitions in  deciding  a  concrete  case,  but  we  take  it  that  for  such 
purposes  as  are  involved  in  this  and  similar  applications  a  public 
convenience  and  necessity  exists  when  the  proposed  facility  will 
meet  a  reasonable  want  of  the  public  and  supply  a  need  if  exist- 
ing facilities,  while  in  a  sense  sufficient^  do  not  adequately  supply 
that  need.  Re  Troy  Auto  Oar  Co.  P.U.R1917A,  700,  706  and 
707. 

The  mere  fact  that  the  Green  Transfer  Company  was  granted 
a  certificate  first  in  order  of  time  when  boA  it  and  the  Over-Land 
Company  had  been  engaged  in  business  for  some  little  time  prior 
to  its  application,  is  a  matter  of  no  importance. 

An  order,  therefore,  will  be  issued,  to  the  applicants,  granting 
the  certificate  of  convenience  and  necessity  sought. 
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ENOS  A.  MILLS 

V. 

BOCKY  MOUNTAIN  PAEK  TRANSPORTATION  COMPANY. 

[Case  No.  181,  Decision  No.  828.] 

AMtomolHles  —  Jurisdiction  of  Commission  —  Competition  with  rail^ 
roads. 

Under  chapter  133,  Colorado  Sess.  Laws,  1915,  p.  302,  and  chap- 
ter 134,  Colorado  Sess  Laws,  1915,  p.  393,  an  automobile  transporta- 
tion corporation,  in  order  to  come  within  the  jurisdiction  of  the  Pub- 
lic Utilities  Commission,  as  •  public  utility,  or  common  carrier,  must 
be  operating  in  competition  with  railroads  or  street  railways,  and 
ther^ore,  a  complaint  against  the  service  of  an  automobile  company 
operating  between  points  to  which  no  railroad  extends,  must  be  dis- 
missed. 

[February  9,  1920.] 

Complaint  against  the  service  of  an  automobile  transporta- 
tion company;  dismissed  for  lack  of  jurisdiction. 

Appearances:  Lee  &  Shaw,  for  complainant;  John  W.  Gra- 
ham, for  defendant 

By  the  Commission:  Complainant  filed  complaint  against 
the  defendant  on  September  19,  1&19,  alleging,  inter  alia,  that 
complainant  is  the  keeper  of,  and  operates,  the  Long's  Peak  Inn, 
n  hotel  in  Larimer  County,  Colorado,  in  the  Estes  Park  r^on, 
now  designated  as  the  Rocky  Mountain  National  Park,  and 
that  his  poet  oflSce  address  is  Long's  Peak,  Colorado;  that  de- 
fendant is  a  corporation  engaged  in  the  transportation  of  passen- 
gers, freight  and  express  between  fixed  points  over  established 
routes,  by  means  of  automobiles,  indiscriminately  accepting 
and  laying  down  passengers,  freight  and  express  over  such 
routes,  and  that  its  post  office  address  is  Estes  Park,  Larimer 
County,  Colorado;  that  complainant's  hotel  is  about  nine  miles 
distant  fi'om  Estes  Park  village,  and  that  from  May  to  Novem- 
ber in  each  year,  a  period  of  about  seven  months,  it  enjoys  a 
large  patronage  from  tourists  or  visitors  to  the  Estes  Park  region, 
and  that  it  is  essential  that  complainant  have  transportation  for 
his  guests  and  their  baggage  over  the  roads  affording  access  to 
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complainant's  hotel ;  that  one  such  road  is  from  Loveland,  Colo- 
rado, and  the  Big  Thompson  Canon  to  Estes  Park,  and  thence 
via  the  public  highway  to  the  hotel  of  the  complainant;  that  the 
ether  such  road  is  via  the  South  St.  Vrain  creek  route  from  the 
city  of  Longmont ;  that  for  years  past  tourists  and  visitors  have 
enjoyed  the  privilege  of  going  to  complainant's  hotel  via  either 
of  the  said  routes,  and  it  is  desired  from  the  standpoint  of  the 
comenience  and  the  pleasure  of  visitors  that  they  be  afforded 
opportunity  to  use  both  of  said  routes;  that  in  the  past  visitors 
usually  have  gone  in  by  one  of  the  said  routes  and  out  by  the 
other  in  order  to  enjoy  the  scenic  beauties  of  the  trip  to  Estos 
Park,  and  that  a  curtailment  of  this  privilege  will  result  in  im- 
pairing and  diminishing  complainant's  business. 

Complainant  fiuther  alleges  that  defendant  is  in  the  business 
of  carrying  passengers  and  freight  in  automobiles,  for  hire,  and 
that  it  is  a  common  carrier  as  defined  by  §  2  (e)  of  chapter  127, 
S.  L.  1913,  as  amended,  and  that  defendant  operates  automo- 
biles into  and  out  of  the  Estes  Park  region  between  Estes  Park 
village  and  Loveland,  and  Estes  Park  village  and  Longmont, 
and  throughout  the  Estes  Park  region,  and  into  and  through  the 
Rocky  Mountain  National  Park  wherein  complainant's  hotel  is 
situate. 

Complainant  also  alleges  that  defendant  enjoys  a  virtual  mo- 
nopoly of  the  transportation  business  into,  through  and  out  of 
the  Eocky  Mountain  National  Park  and  contiguous  territory, 
by  virtue  of  a  certain  contract"  had  with  the  United  States 
through  the  secretary  of  the  Department  of  the  Interior,  and 
that  for  this  reason  complainant  is  obliged  to  rely  and  depend 
upon  defendant  for  service  in  transporting  visitors  to  and  from 
his  hotel  in  said  Park ;  that  for  several  years  past  the  defendant 
has  operated  a  stage  service  leaving  Estes  Park  post  office  in  the 
morning  to  Long's  Peak  post  office,  which  last-named  post  office 
is  at  complainant's  hotel ;  that  at  the  beginning  of  the  season  of 
1919  defendant  discontinued  morning  stage  service  and  refuses 
to  reinstate  such  service,  which  is  greatly  to  the  detriment  and 
inconvenience  of  the  patrons  of  complainant's  hotel  and  of  such 
hotel  business.  Complainant  alleges  on  information  and  belief 
that  such  morning  stage  service  has  been  remunerative  to  de- 
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fendant  in  the  past  and  that  it  could  be  operated  without  loss  as 
it  had  in  the  past  been  operated  by  defendant. 

The  fifth  paragraph  of  complaint  alleges  that  prior  to  about 
August  1,  1919,  defendant  had  sold  tickets  to  Estes  Park  from 
Longuiont  by  the  way  of  the  South  St.  Vrain  route,  which  passed 
by  complainant's  hotel  and  returned  by  the  same  route,  and  that 
en  or  about  August  1,  1919,  defendant  refused  and  continues  to 
refuse  to  sell  sucli  tickets,  and  has  since  that  date  conveyed  only 
such  passengers  as  requested  it  by  way  of  the  South  St.  Vrain 
route  to  Longmont,  but  refuses  to  carry  their  baggage,  which 
compels  passengers  desiring  to  go  out  via  the  South  St.  Vrain 
route  to  Longmont  to  have  their  baggage  hauled  from  complain- 
ant's inn  to  Estes  Park  and  thence  out  via  Thompson  Canon 
route  to  Loveland  at  a  cost  of  $2.50  per  hundredweight;  that 
the  baggage  rate  from  Estes  Park  to  the  railroad  is  $1.50  per 
hundredweight,  and  prior  to  the  inauguration  by  defendant, 
about  August  1,  1919,  of  the  foregoing  practice  passengers  could 
have  baggage  hauled  to  the  railroad  at  Longmont  via  South  St. 
Vrain  road  at  $1.50  per  hundredweight,  which  rate  is  the  same 
as  then  and  now  charged  for  baggage  hauled  over  the  Thompson 
Cauon  road;  that  defendant  has  ample  facilities  for  the  trans- 
portation Oi  passengers  and  tlicir  baggage  from  complainant's 
hotel  to  Longmont  over  the  South  St.  Vrain  road  and  would 
incur  no.  expense  for  equipment  in  addition  to  that  now  owned 
and  u.«?d  by  defendant  in  operating  its  stage  line  aforesaid. 

Complainant  also  states  that  prior  to  making  complaint  he 
made  demand  upon  the  defendant  for  the  resumption  of  service 
from  Estes  Park  village  to  said  Long's  Peak  Inn  and  for  the 
carriage  of  baggage  at  the  regular  rate  of  $1.50  per  hundred- 
weight, over  said  St.  Vrain  road  which  demands  were  refused, 
and  that  the  discontinuance  of  such  morning  service  bv  the  de- 
fendant from  Estes  Park  to  complainant's  hotel  and  the  refusal 
to  carry  baggage  over  said  South  St.  Vrain  road  to  or  from 
Longmont,  is  wholly  arbitrary  and  done  with  intent  to  discrimi- 
nate against  complainant  and  to  require  guests  of  complainant 
to  pay  an  unreasonable  and  discriminatory  charge  for  transpor- 
tation of  their  baggage,  and  to  compel  prospective  .quests  of  the 
complainant's  inn  coming  from  Estes  Park  village  to  pay  an 
exorbitant,  arbitrary  and  unreasonable  charge  for  special  trans- 
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portation  service  between  such  points.  Complainant  further  al- 
leges that  the  foregoing  practices  of  the  defendant  are  againet 
and  contrary  to  the  provisions  of  §  13  (a)  and  (b),  §  18  and 
§  23  (a)  of  the  act,  and  that  such  practices  are  unfair,  unjust 
and  discriminatory  as  against  complainant  within  the  meaning 
of  the  Public  Utilities  Act 

Complainant  prays  that  a  hearing  be  had  on  the  allegations  of 
his  complaint  and  that  the  practices  of  the  defendant  complained 
of  be  declared  unfair,  unjust,  and  discriminatory;  that  defend- 
ant be  required  by  this  Commission  to  resume  the  morning  serv- 
ice between  Estes  Park  and  Long's  Peak  Inn,  and  that  it  be 
required  to  transport  passengers  and  their  baggage  to  and  from 
complainant's  hotd  and  Longmont  at  reasonable  rates  to  be 
fixed  by  the  Commission. 

On  October  10,  1919,  defendant  filed  motion  to  dismiss  the 
cause  on  the  ground  that  this  Commission  has  no  jurisdiction 
whatsoever  over  the  defendant,  and  in  support  of  said  motion  it 
relies  upon  the  records,  files,  and  proceedings  in  the  cause,  and 
the  conclusions  heretofore  reached  by  the  Commission  in  rela- 
tion to  the  defendant  and  to  the  conduct  of  its  business.  De- 
fendant also  filed  its  verified  answer  contemporaneously  with  the 
filing  of  the  foregoing  motion. 

The  cause  was  set  down  for  oral  argument  upon  the  motion  of 
the  defendant  to  dismiss  the  cause,  and  argument  was  heard  by 
the  Commission  at  its  hearing  room,  Capitol  Building,  Denver, 
on  November  6,  1919. 

Upon  the  oral  argument  defendant's  counsel  relied  upon  the 
opinion  of  the  Attorney  General  of  Colorado  given  the  Commis- 
sion October  25,  1915,  in  response  to  an  inquiry  as  to  whether 
or  not  the  Commission  had  jurisdiction  over  automobile -com- 
panies carrying  passengers  or  freight  to  points  within  the  state 
to  which  no  railroad  extends,  under  the  provisions  of  §  2  (e)  of 
the  act,  as  amended,  chapter  134  S.  L.  1915,  and  also  upon  the 
informal  opinion  given  by  the  Commission  February  2,  1918, 
in  answer  to  a  letter  of  inquiry  from  the  defendant  dated  Jan- 
uary 31,  1918.  The  opinion  of  the  Commission  was  to  the 
effect  that  the  defendant  was  not  in  competition  with  a  conmion 
carrier  as  such  competition  is  defined  in  the  act,  and  that  there- 
fore the  Commission  had  no  jurisdiction  over  the  acts  or  busi- 
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uess  of  the  defendant,  Avhich  opinion  was  founded  upon  the 
formal  opinion  theretofore  and  in  1915  given  the  Commission 
by  the  Attorney  General  of  the  state  of  Colorado. 

The  issue  to  be  decided  in  this  cause  is  one  of  law  raised  by 
the  pleadings,  which  is:  "Under  the  allegations  of  complain- 
ant's complaint  (which  for  the  purposes  of  this  motion  arc 
deemed  to  be  true)  is  the  defendant  a  "common  carrier'^  under 
the  provisions  of  the  Public  Utilities  Act  as  amended  by  chap- 
ter 134  8.  L.  1915,  and  is  the  defendant  a  public  utility  mthin 
the  meaning  of  chapter  133  S.  L.  1915  ?" 

It  was  the  contention  of  the  defendant  at  the  oral  argument 
that  it  was  neither  a  "common  carrier''  nor  a  "public  utility" 
within  the  meaning  of  the  above  laws,  and  by  the  opinion  of  the 
Attorney  General  above  referred  to,  that  contention  is  sustained. 
(See  report  Attorney  General,  1915-1916,  pp.  55-58.) 

On  the  other  hand,  counsel  for  complainant  vigorously  con- 
tended that  defendant's  business  is  such  that  the  Commission 
has  jurisdiction  over  it  through  the  operation  of  the  Public 
Utilities  Act,  and  that  it  is  a  "common  carrier"  within  the  mean- 
ing of  §  2  (e)  as  amended  by  chapter  134  S.  L.  1915.  The 
Acts  of  1915  above  referred  to  read  as  follows: 

"Chapter  133  S.  L.  1915,  p.  392.    .    .    . 

"Section  1.  Any  person,  firm,  association  of  persons  or  cor- 
poration, now  or  hereafter  engaged  in  transportating  passengers, 
freight  or  express  for  hire  in  this  state  in  any  automobile  or 
other  vehicle  whatever,  and  operating  for  the  purpose  of  afford- 
ing a  means  of  transportation  similar  to  that  afforded  by  rail- 
roads or  street  railways,  and  in  competition  therewith  by  in- 
discriminately accepting,  discharging  and  laying  down  either 
passengers,  freight  or  express,  between  fixed  points  or  over  estab- 
lished routes  is  hereby  declared  to  be  affected  with  a  public  in- 
terest, and  to  be  a  public  utility,  and  subject  to  the  laws  of  this 
state  now  in  force  and  effect  or  that  may  hereafter  be  enacted 
pertaining  to  public  utilities.-' 

"Chapter  134  S.  L.  1915,  p.  393.    .    .    . 

"Section  1.  That  subdivision  *e'  of  §  2  of  an  Act  entitled 
*An  act  concerning  public  utilities,  creating  a  public  utilities 
Commission,  prescribing  its  powers  and  duties  and  repealing 
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certain  acts  and  parts  of  acts  in  conflict  therewith'  be  and  the 
same  is  hereby  amended  to  read  as  follows: 

*^2-(e).  The  term  'common  carrier,'  when  used  in  this  act, 
includes  every  railroad  corporation;  street  railroad  corporation; 
express  corporation,  dispatch,  sleeping  car,  dining  car,  drawing 
room  car,  freight,  freight  line,  refrigerator,  oil,  stock,  fruit,  car 
loaning,  car  renting,  car  loading;  and  every  other  corporation  or 
person  affording  a  means  of  transportation,  by  automobile  or 
other  vehicle  whatever,  similar  to  that  ordinarily  afforded  by 
railroads  or  street  railways,  and  in  competition  therewith,  by 
indiscriminately  accepting,  discharging  and  laying  down  either 
passengers,  freight  or  express  between  fixed  points  or  over  es- 
tablished routes;  and  every  other  car  corporation  or  person,  their 
lessees,  trustees,  receivers,  or  trustees  appointed  by  any  court 
whatsoever,  operating  for  compensation  within  this  state." 

Chapter  134  was  approved  April  9,  1915,  and  chapter  13r> 
three  days  later,  on  April  12,  1916,  and  as  they  relate  to  the 
same  general  subject  both  acts  should  be  construed  together  in 
arriving  at  the  legislative  intent. 

The  phrase  "in  competition  therewith"  found  in  both  the 
above  acts  is  responsible  for  the  issue  of  law  in  this  cause,  for 
without  it  in  the  act  no  trouble  would  be  encountered  in  con- 
sti-uing  the  act.  The  original  Act  of  1913,  commonly  called 
the  "Public  Utilities  Act,"  did  not  contain  this  ])hrase,  nor,  in- 
deed, any  reference  to  automobiles  eo  nomine.  The  general 
assembly  at  its  twentieth  session  in  1915  saw  fit  to  legislate  upon 
the  subject  as  expressed  in  the  above  enactments. 

Mr.  Graham  for  the  defendant  contends  that  the  Commission 
has  no  jurisdiction  over  automobiles  or  other  means  of  trans- 
portation of  passengers  or  freight,  even  though  conducted  over 
established  routes  or  between  fixed  points,  unless  such  points  or 
routes  are  served  by  railroad  or  street  car  competition  directly 
as  the  word  "competition"  is  generally  defined  and  underst<K)d; 
and  as  it  is  admitted  that  there  is  no  line  of  railroad  or  street 
railway  into  Estes  Park  from  either  Loveland  or  Longmont  or, 
as  a  matter  of  fact,  from  any  other  point  at  all,  the  business 
being  conducted  by  defendant,  though  affording  service  similar 
to  that  ordinarily  afforded  by  railroads  by  the  indiscriminate 
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tween  those  points,  is  not  in  competition  with  ^'railroads"  or 
"street  railways"  for  the  simple  reason  that  there  is  no  railroad 
or  street  railway  line  into  Estes  Park  to  be  in  competition  with ; 
hence  defendant  is  not  within  the  meaning  of  the  act  as  ex- 
pressed, and  the  Commission  is  without  jurisdiction. 

Mr.  Lee  has  filed  a  voluminous  and  exhaustive  brief  fortify- 
ing his  position  at  the  oral  argument,  that  the  kind  of  competi- 
tion meant  by  the  statute  is  not  that  for  which  another  is  striv- 
ing at  the  same  time,  but  that  by  the  phrase  "in  competition 
therewith'^  is  meant  the  kind  of  competitor  that  indiscriminately 
accepts,  discharges  and  lays  down  passengers,  freight  or  express 
lietween  fixed  points  or  over  established  routes  similar  to  that 
service  as  ordinarily  furnished  and  afforded  by  railroads  or 
street  railways.  The  contention  is  upheld  by  complainant's 
counsel  with  a  degree  of  perseverance  as  commendable  as  is  the 
ingenuity  and  accomplishment  of  counsel  in  the  preparation 
of  the  brief.  But  to  sustain  that  theory  of  interpretation  would 
be  to  ignore  the  ordinary  and  well-understood  meaning  of  the 
phrase  quoted,  "and  in  competition  therewith;''  indeed,  it 
would  become  necessary  to  read  the  statute  as  though  the  phrase 
were  not  there,  for  without  the  use  of  the  words  of  qualifica- 
tion, the  clear  meaning  of  the  statute  would  be  as  contended  for 
by  complainant. 

But  under  all  the  canons  of  coustiniction  of  statutes,  no  court, 
much  loss  this  Commission,  may  disregard  the  usual  and  well- 
known  meaning  of  words  in  common  use;  for  when  such  words 
are  used  it  is  to  be  presumed  that  the  legislature  intended  there- 
by the  usual  and  common  meaning  as  understood  by  people  gen- 
erally, and  there  would  appear  to  be  no  doubt  concerning  the 
usual  and  common  meaning  of  the  words  "and  in  competition 
therewith"  to  be  that  striving  to  secure  an  object  or  thing  in- 
dulged in  by  two  or  more  persons  or  corporations  at  the  same 
time.  The  use  of  the  word  "competition"  conveys  to  the  mind 
a  clear,  distinct  and  definite  meaning  as  it  ordinarily  is  used 
in  this  statute.  As  was  said  by  Chief  Justice  Marshall  in  con- 
struing the  legislative  meaning  of  the  words  "necessary  and 
proper"  in  the  case  of  M'Culloch  v.  Maryland  "if  the  word 
^necessary'  was  used  in  that  strict  and  rigorous  sense  for  which 
the  counsel  for  the  state  of  Maryland  contend  it  would  be  extraor- 
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dinary  departure  from  the  usual  course  of  the  human  mind, 
as  exhibited  in  composition,  to  add  a  word  the  only  possible  ef- 
fect of  which  is  to  qualify  that  strict  and  rigorous  meaning." 
M'CuUoch  V.  Maryland,  4  Wheat.  316,  4  L.  ed.  579. 

So  in  this  case  to  give  to  the  words  "in  competition  there- 
with" the  construction  so  forcibly  contended  for  by  counsel  for 
complainant  "would  be  a  departure  from  the  usual  course  of  the 
human  mind,  as  exhibited  in  composition."  The  Commission 
is  satisfied  that  the  legislature  meant  something  by  the  use  of 
the  words  or  qualification  or  limitation  and  that  the  meaning 
was  such  as  would  not  be  a  departure  from  "the  usual  course  of 
the  human  mind,  as  exhibited  in  composition,"  and  that  the  in- 
tuit was  to  give  jurisdiction  to  the  Commission  only  in  event  an 
automobile  service  for  the  carrying  of  passengers  and  freight  is 
in  actual  competition  with  a  railrotd  or  street  railway  in  the 
conduct  of  its  business  over  an  established  route  or  between 
fixed  points. 

In  thus  holding,  the  Commission  recognizes  the  logic  and  rea- 
son advanced  by  complainant's  counsel,  and  from  the  broad 
standpoint  of  the  public  interest  such  automobile  service  ought 
in  any  event  be  made  the  subject  of  state  r^ulation,  but  that  is 
a  matter  for  the  legislature  to  correct,  if  thought  needful,  and 
not  for  this  Commission,  when  it  is  dependent  upon  a  construc- 
tion of  a  statute  contrary  to  the  plain  and  usual  meaning  of  the 
words  of  common  usage  and  understanding. 

The  Colorado  statute  is  distinctive  as  pertains  to  the  subject 
under  discussion,  and  the  Commission  can  find  no  statute  of  a 
similar  wording  in  the  public  utilities  acts  of  the  various  states. 
The  a\ithorities  cited  by  complainant  are  not  applicable  to  this 
case  for  this  reason,  and  the  cases  examined  disclose  such  a  radi- 
cal difference  in  the  language  used  from  that  of  the  Colorado 
statute,  that  decisions  of  other  jurisdictions  are  entitled  to  but 
little  consideration  as  affording  precedents  in  the  construing  of 
the  Colorado  statute. 

Complainant  urges  as  a  further  reason  for  the  construction 
contended  for,  that  a  different  construction  would  render  the 
statute  unconstitutional  as  being  in  conflict  with  Article  V.,  § 
22,  of  the  Constitution  of  this  state,  which  forbids  olass  legisla- 
tion.   In  view  of  the  enactment  by  the  people  of  this  state  of  a 
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law  amending  §  1  of  Article  VL  of  the  Constitution,  S.  L.  1913, 
p.  678,  title  ^^Recall  of  Decisions,"  the  power  to  question  the 
constitutionality  of  any  law  of  this  state  being  vested  solely  in 
the  supreme  court,  the  Commission  will  not  assume  to  pass  up- 
on such  question. 

For  the  reasons  stated,  therefore,  the  Commission  is  of  opin- 
ion that  the  motion  of  the  defendant  to  dismiss  this  cause  for 
want  of  jurisdiction  is  well  taken. 

ORDER. 

It  is  therefore  ordered,  that  the  motion  of  the  defendant,  the 
Rocky  Mountain  Parks  Transportation  Company,  to  dismiss 
this  cause  for  the  reason  that  this  Commission  has  no  jurisdic- 
tion to  hear  and  detennine  the  same  under  the  allegations  of 
complainant's  complaint  by  virtue  of  the  statute,  be,  and  the 
same  is  hereby,  sustained,  and  that  this  cause  be,  and  the  same 
is  hereby,  dismissed. 

The  Public  Utilities  Commission  of  the  state  of  Colorado, 
Leroy,  J.  Williams,  A.  P.  Anderson,  Grant  E.  Halderman, 
Commissioners. 


HAWAII  PUBIilC  TJTIIjITIES  COMMISSION. 

BE  iniTUAL  TELEPHONE  COMPANY. 

[Decision  No.  4.] 

Uotum  —  UeuBonableness  ob  a  whole  —  Each  department  to  "be  «el/- 
wustaining. 

1.  The  fact  that  the  wireless  department  of  a  utility  may  be  earn- 
ing an  excessive  return,  is  not  sufficient  of  itself,  to  preclude  the  rais- 
ing of  the  rates  of  the  telephone  department  of  a  utility,  which  was 
not  sufficient  to  produce  a  fair  return  •on  the  property  devoted  to  that 
busiueas. 

Bates  ^  Factors  ^  Marhet  value  of  stoclz. 

2.  The  market  value  of  the  stock  of  a  utility  has  but  little  weight 
in  fixing  rates,  since  it  merely  reflects  the  opinion  of  the  purchasing 
public  as  to  the  value  of  the  stock. 

Bates  »  Factors  -^Dividends. 

3.  The  annual  dividend  paid  on  the  par  value  of  the  capital  stock 
of  a  utility  is  immaterial  in  a  rate  proceeding,  except  insofar  as  it 
discloses  the  state  of  the  utility's  financial  condition. 
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Bates  —  Factors  —  Past  dividends. 

4.  The  fact  that  in  the  past  the  earnings  of  the  utility  have  been 
80  large  that  it  was  enabled  to  reinvest  part  of  them  in  the  business^ 
besides  paying  dividends  to  the  stockholders,  has  no  bearing  on  the 
reasonableness  of  the  present  rates,  although  such  earnings  might  have 
justified  a  reduction  in  the  rates  at  the  time  they  were  being  earned. 

Return  »  Operating  expenses  »  Bond  discount. 

5.  Bond  discount  should  be  amortized  over  a  period  of  years  and 
not  charged  to  the  operating  expenses  of  one  year. 

Betum  —  Operating  expenses  —  Interest  on  bonds, 

6.  Bond  interest  is  not  chargeable  to  operating  expen^^es  but  is  a 
part  of  the  return  to  which  the  company  is  entitled. 

Betum  —  Operating  expe^ises  —  Interest  on  overdraft, 

7.  An  item  ''interest  on  overdraft/'  is  not  chargeable  to  operation, 
but,  like  bond  interest,  is  a  part  of  the  return. 

Betum  ~  Telephones  —  AtnounJt, 

8.  Proposed  rates  representing  6.7  per  cent  on  the  fair  value  of 
the  property,  cannot  be  considered  unreasonable  or  exce^«!'ive. 

Service  —  Telephones  —  Toll  —  Tinie  UntU, 

9.  The  time  limit  of  three  minutes  for  toll  calls  for  country  tele- 
phone subscribers  should  be  increased  to  five  minutes,  where  by  far 
the  greatest  proportion  of  the  country  subscribers  uae  of  the  telephone 
is  for  long  distance  pixrposes. 

Service  —  Telephones  ^  Extension  sets, 

10.  The  Hawaiian  Commission  struck  out  of  the  proposed  rate 
schedule  of  a  telephone  company,  a  note  to  the  effect  that  an  extension 
to  a  country  telephone  must' be  in  the  same  building  as  the  main  in- 
strument, since  they  deem  such  requirements  to  be  unreasonable. 

Payment  ^  Discontinuance  —  Reeonnection  charge, 

11.  The  Hawaiian  Commission  disapproved  a  provision  in  the  rate 
schedule  of  a  telephone  company  for  a  charge  for  reconnecting  a  sub- 
Bcriber  who  was  delinquent  in  payment  for  service,  where  it  appeared 
that  the  actual  service  rendered  in  disconnecting  and  reconnecting  a 
subscriber  was  merely  nominal,  and  the  utility  was  protected  against 
delinquent  subscribers  by  the  riglit  to  remove  the  telephone  and  the 
imposition  of  a  reinstallation  charge. 

[December  24,  1919.1 

Application  of  the  Mutual  Telephone  Company  for  approv- 
al of  changes  in  rate  schedule;  approved. 

Garden,  Chairman:  This  matter  comes  before  the  Commis- 
sion upon  the  application  of  the  Mutual  Telephone  Company, 
an  Hawaiian  corporation,  for  approval  of  a  new  schedule  of 
rates  for  the  telephone  department  of  said  corporation,  said  new 
schedule  to  take  effect  January  1,  1920. 

The  Mutual  Telephone  Company  organized  originally  as  a 
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''^rpoi-^^tion  to  engage  in  the  telephone  business  on  the  island  of 
^®hii    ^w)lely  has,  from  time  to  time,  increased  its  activities  un- 
^"  at    tyhe  present  time  it  is  engaged  in  a  series  of  allied  enter- 
prises.        The  company  at  present  owns  and  operates  a  telephone 
^^'^tom      on  the  island  of  Oahu  which  includes  a  time  clock  and 
""^    st^mp  service  within  the  city  of  Honolulu,  a  wireless  de- 
P^  tin^=*xit  which  includes  an  inter-island  and  shore  to  ship  serv- 
^.  ^  ^^  J:m^  ieh  as  a  war  time  measure  was  taken  over  and  is  still  be- 
ff^OTTiziducted  by  the  Federal  government,  and  in  addition  the 
^'F>^i:fcy  owns  the  capital  stock  of  the  telephone  systems  in 
I  P^i'^.-t:ion  on  the  islands  of  Hawaii  and  Maui.     The  application 

■^'^^fore  the  Commission  is  for  an  allowance  of  an  increase 
^A  ,j^^      rates  of  the  telephone  department  which  includes  time 
Jg^P^      ^^nd  time  stamp  service.     The  proposed  increase  in  rates 
j^     ^^O  per  cent  raise  for  business  telephones  and  a  30  per  cent 
jju^  ^^or  residence  telephones  with  corresponding  changes  in 

•  "telephone  rates  and  minor  changes  as  to  classification  in 

y»^  "^^l^ock  and  time  stamp  rates, 
juj  -J  ^     financial  policy  of  this  company  since  its  organization, 
jj^g  ^-^^^^^^g  before  the  creation  of  the  Public  Utilities  Conmiission, 
A.  ^^/^^  ^^n  a  policy  of  retaining  in  the  business  a  large  proportion 
^^^!^   net  earnings  with  a  constant  refusal  on  the  part  of  the 
^^53^j!i!\or8,  officers  and  stockholders  to  capitalize  this  augmeuta- 
^-    s  ^^oti  of  the  capital  assets  of  the  company.     In  consequence  dur- 

-  iog  previous  years  the  capital  assets  of  the  telephone  depart- 

^v  ment  of  this  company  alone  have  gradually  mounted  until  at 

i  =^   "  the  present  time  the  book  value  of  the  assets  of  the  telephone 

^52*  '.  department  of  this  company  exceeds  the  entire  capital  stock  of 

^.^^   .  the  corporation  plus  the  entire  bonded  debt  of  the  corporation. 

The  estimated  balance  sheet  of  the  telephone  department  as  of 
December  31,  1919,  discloses  a  book  value  of  the  telephone  de- 
partment of  $1,480,000  as  against  total  capital  stock  of  the  cor- 
poration of  $944,900,  plus  bonded  indebtedness  of  $424,600 — 
in  other  words,  capital  assets  of  this  department  of  $1,480,000 
as  against  entire  capital  stock  of  the  corporation  plus  entire 
bonded  debt  of  the  corporation  of  $1,369,500. 

The  financial  policy  of  this  corporation  with  regard  to  its  in- 
vestments in  the  wireless  department  and  the  purchase  of  the 
telephone  systems  on  the  islands  of  Hawaii  and  Maui  has  been 
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to  purchase  such  systems  by  mean  of  the  issuance  by  the  Mutual 
Telephone  Company  of  new  capital  stock,  which  in  each  in- 
stance has  been  exchanged  for  the  capital  stock  of  the  corpora- 
tion purchased,  cash  only  being  used  in  n^ligible  amounts  for 
the  adjustment  of  fractional  shares.  In  each  instance  the  stock 
of  the  corporations  has  been  exchanged  on  the  basis  of  the  then 
market  value  of  the  capital  stocks  of  the  two  companies ;  that  is, 
the  Mutual  Telephone  Company  and  the  company  purchased. 
In  this  manner  none  of  the  assets  of  the  Mutual  Company  have 
been  used  in  the  purchase  of  these  other  businesses  and  the 
Mutual  has  in  addition  been  able  to  use  to  full  advantage  the 
exceedingly  high  market  price  of  its  capital  stock  caused  by  its 
policy  of  undercapitalization.  The  books  of  the  company  are 
in  excellent  condition  and  throughout  the  book  values  {daced  on 
the  assets  of  the  company  and  the  depreciation  charged  result  in 
present  book  values  which  are  eminently  fair. 

It  has  been  contended  before  the  Commission  by  persons  <^ 
posing  the  authorization  of  this  increase  in  rates  that:  First, 
all  of  the  departments  of  this  corporation  should  be  taken  as  a 
whole  in  the  determination  of  the  reasonableness  of  the  proposed 
schedule  of  rates,  it  being  urged  in  this  connection  that  it  was 
probable  that  the  wireless  department  of  the  corporation  when 
returned  to  the  corporation  by  the  Federal  government  would 
probably  earn  more  than  sufficient  to  make  up  the  deficiency  in 
the  earnings  of  the  telephone  department  Second,  that  the 
high  market  value  of  the  capital  stock  of  this  corporation  due  to 
the  fact  that  the  company  was  regularly  paying  dividends  of  10 
per  cent  per  annum  on  its  capital  stock  disclosed  a  state  of 
affairs  that  would  render  any  increase  in  its  rates  unwarranted 
as  the  capital  actually  paid  in  by  the  stockholders  was  compara- 
tively small,  and  a  large  percentage  of  the  assets  of  the  company 
and  consequently  of  its  telephone  department  had  been  acquired 
through  past  excessive  earnings. 

Neither  of  these  objections  is  sound. 

[1]  The  various  departments  of  this  company  on  the  books 
of  the  company  do  and  properly  should  stand  alone.  The  fun- 
damental principle  underlying  the  regulation  and  determination 
of  rates  of  public  utilities  is  that  a  utility  is  entitled  to  earn  a 
reasonable  return  on  the  fair  value  of  the  property  devoted  by 
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it  to  public  use.  There  is  one  limitation  upon  this  principle 
and  that  is  generally  stated  as  a  proviso,  to  wit:  Providing  that 
the  rate  charged  is  not  in  excess  of  the  fair  value  of  the  service 
rendered.  This  proviso  has  arisen  from  the  commonly  recog- 
nized fact  that  it  would  be  inequitable  to  permit  a  utility  with 
an  inadequate  number  of  consumers  to  contend  that  it  was  en- 
titled to  make  a  fair  return  on  its  investment  irrespective  of 
what  those  few  consumers  had  to  pay.  This  fair  value,  on  the 
other  hand,  means  the  present  fair  value  of  the  property  devotr 
ed  to  the  public  use  for  the  public  utility  purpose  for  ^vhich  it 
is  used.  •  This  figure  often  is  identical  with  the  actual  present 
value  of  the  utility^s  property  devoted  to  the  public  use,  al- 
though not  necessarily  so,  for  here  again  it  commonly  should  be 
recognized  that  a  power  plant  for  example  located  on  an  inap- 
propriately expensive  piece  of  realty  in  a  community  where 
other  far  less  expensive  sites  are  obtainable  and  would  do  as 
well  for  power  plant  purposes  should  not  be  permitted  to  in- 
clude as  one  of  the  items  of  the  fair  value  of  its  property  devot- 
ed to  public  use  the.  full  market  value  of  that  site  were  it  used 
for  some  other  purpose,  but  should  be  limited  to  such  proportion 
of  the  market  value  of  the  power  plant  site  as  would  correspond 
to  a  reasonable  figure  for  a  power  plant  location  suitable  under 
all  the  circumstances  of  the  particular  case. 

In  determining  this  fair  value  all  of  the  factors  necessary  to 
lie  determination  of  the  value  of  the  utility's  property  for  the 
public  utility  purpose  for  which  it  is  used  should  be  considered 
and  given  their  due  weight,  but  once  that  fair  value  is  ascer- 
tained then  the  utility  is  entitled  to  earn  and  should  be  permit- 
ted to  earn  a  reasonable  return  upon  that  value. 

The  fact  that  a  utility  is  engaged  in  another  line  of  business 
wliether  connected  closely  or  remotely  in  character  with  the  par- 
ticular line  of  business  as  to  which  its  rates  are  being  consid- 
ered should  have  no  bearing  upon  the  consideration  of  the  rea- 
sonableness of  the  rates  in  the  business  under  consideration.  It 
would  be  as  inequitable  to  order  a  rate  for  the  telephone  depart- 
ment  of  this  company  lower  than  would  bring  to  the  company  a 
reasonable  return  on  the  fair  value  of  the  property  of  the  com- 
pany reasonably  devoted  to  the  public  use,  because  the  wireless 
department  of  the  company  was  making  a  big  return  as  it  would 
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be  to  order  a  raise  in  the  telephone  rates  of  this  company  be- 
cause the  wireless  department  was  losing  mtoey.  There  is  no 
connection  between  the  consumers  of  these  two  services,  a  diflFer- 
ent  service  is  rendered  to  different  people,  and  if  it  should  here- 
after be  disclosed  that  the  wireless  department  of  this  company 
were  making  an  unreasonably  high  rate  of  profit  the  proper  pro- 
cedure would  be  to  order  the  wireless  rates  reduced  to  such  a 
point  as  would  bring  a  reasonable  return  on  the  fair  value  of 
the  property  devoted  to  the  public  use  in  that  department. 

It  is,  of  course,  true  that  where  the  different  lines  of  business 
in  which  a  utility  is  engaged  are  so  closely  corelated  and  inter- 
related that  they  cannot  be  divided  that  such  a  utility  must  be 
handled  as  a  whole  for  the  obvious  reason  that  it  is  impossible 
to  handle  it  in  any  other  way,  but  unless  such  a  state  of  affairs 
exists  proper  regulation  of  rates  as  well  as  justice  demand  that 
the  different  lines  of  public  utility  service  in  which  a  utility  is 
engaged  be  handled  and  treated  separately  and  independent. 

[2]  The  second  objection  urged  to  this  increase  in  rates,  to 
wit :  That  the  company  has  been  paying  .dividends  of  10  per 
cent;  that  its  capital  stock  is  quoted  in  the  open  market  at  a 
figure  far  in  excess  of  its  par  value ;  and  that  a  large  proportion 
of  its  present  large  assets  were  acquired  from  excessive  earnings 
in  the  past  is  equally  without  merit. 

The  actual  value  of  any  corporation's  stock  is  high  or  low, 
depending  upon  the  relation  of  the  capital  stock  of  such  corpora- 
tion to  the  net  value  of  its  assets;  the  market  value  is  nothing 
more  than  the  opinion  of  the  purchasing  public  of  the  actual 
value  of  a  corporation's  stock.  If  the  assets  of  a  corporation, 
after  the  deduction  of  all  of  its  debts,  are  less  than  the  par  value 
of  its  capital  stock,  such  capital  stock  on  the  basis  of  actual 
value  is  not  worth  par.  If,  on  the  other  hand,  the  value  of  the 
assets  of  a  corporation,  after  deducting  all  of  its  debts,  is  far  in 
excess  of  the  par  value  of  its  issued  capital  stock,  then  such  cap- 
ital stock  is  worth  far  more  than  par  and  the  market  value  gen- 
erally speaking  reflects  the  actual  value.  The  market  value  of 
the  capital  stock  of  any  corporation,  whether  utility  or  other- 
wise, represents  nothing  more  than  the  opinion  of  the  purchas- 
ing public  as  to  the  relation  of  its  total  issued  capital  stock  to 
its  assets  less  its  debts,  that  is,  of  course,  leaving  aside  fluctu- 
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ations  due  to  dividend  probabilities,  stragetic  value,  stock  mar- 
ket anticipation  as  to  the  future,  prospective  stock  dividends 
and  allied  causes. 

[3]  The  annual  dividend  paid  on  the  par  value  of  the  cap- 
ital stock  is  also  immaterial,  except  in  so  far  as  it  discloses  the 
state  of  a  utility's  financial  condition.  As  pointed  out  hereto- 
for  each  public  utility  is  entitled  to  a  reasonable  return  on  the 
fair  value  of  the  property  devoted  to  public  use  for  the  public 
utility  purpose  for  which  it  is  used.  If  that  value  is  in  excess 
of  the  par  value  of  the  capital  stock  of  the  utility,  the  percent- 
age of  return  on  the  capital  stock  of  the  utility  should  be  high. 
If,  on  the  other  hand,  that  value  is  less  than  the  par  value  of 
the  capital  stock  the  return  on  the  par  value  of  the  capital  stock 
should  be  con-espondingly  low.  The  same  applies  to  the  issu- 
ance or  nonissuance  by  a  utility  of  bonds  for  the  obvious  reason 
that  from  ,the  standpoint  of  the  Commission  it  is  immaterial 
whether  the  return  on  the  fair  value  of  the  property  devoted  to 
public  use  for  the  public  utility  purpose  for  which  it  is  used  goes 
to  bondholders  in  the  form  of  interest  or  stockholders  in  the 
form  of  dividends. 

[4]  In  so  far  as  concerns  the  fact  that  in  years  past  the  net 
earnings  of  this  utility,  or  for  that  matter  any  other  utility, 
were  so  large  that  the  utility  was  enabled  to  reinvest  part  of  its 
earnings  in  the  business  and  still  pay  dividends  to  its  stockhold- 
ers such  fact  should  have  no  bearing  on  the  present  question. 
From  the  standpoint  of  the  Commission,  at  the  present  date,  it 
is  immaterial  whether  the  earnings  of  this  utility  in  the  past 
were  paid  out  in  full  to  its  stockholders  and  then  reinvested  in 
the  business  by  the  issuance  of  further  stock  in  return  for  each 
payment,  or  whether  only  part  of  the  earnings  were  paid  to  the 
stockholders  and  the  rest  left  in  the  business.  It  is  true  that 
such  a  state  of  affairs  at  those  periods  in  the  business  might 
properly  have  justified  a  reduction  of  rates  at  that  time  but  not 
at  the  present  time.  As  pointed  out  by  the  Commission,  in 
Eiuil  C.  Peters  v.  Mutual  Teleph.  Co.  (P.U.R1918C,  885)  the 
activities  of  a  Public  Utilities  Commission  look  to  the  present 
and  future — not  to  the  past.  With  regard  to  the  regulation  of 
rates  the  duty  of  the  Commission  is  to  ascertain  the  fair  value 
at  the  present  time  of  the  property  devoted  by  a  public  utility 
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to  the  public  use  for  the  public  utility  purpose  for  which  it  is 
used  and  to  so  regulate  rates  that  the  utility  under  consideration 
shall  receive  a  reasonable  return  on  such  value,  providing 
always  that  the  charge  exacted  shall  not  be  in  excess,  of  the  value 
of  the  service  rendered.  If  the  rates  asked  for  comply  with  this 
principle  they  should  be  granted ;  if  they  do  not  they  should  be 
denied. 

The  estimated  book  value  of  the  tangible  property  used  in 
the  telephone  department  is  $1,480,000  as  of  December  31, 
1919.  In  our  opinion  the  fair  value  of  the  property  of  this 
utility  devoted  to  the  public  use  for  the  public  utility  purpose 
for  which  it  is  used  is  not  less  than  this  figure.  The  estimated 
profit  and  loss  account  for  the  telephone  department  for  the  year 
1919  as  submitted  by  the  company  and  borne  out  by  its  books 
is  as  follows : 

Estimated  Profit  and  Loss  Account  Telephone  Department  for  Tear  1919. 
Receipts 

Estimated  revenue $346,500.00 

Estimated  receipts  from  bad  debts  recovered , SOO.d^ 

$340,800.00 
Less  bad  debts  written  off   1,500.00 


Total    revenue    $346,300.00 

Expenses 

Operating   expenses    $154,000.00 

Corporation   expenses    0,200.00 

Discount  on  bonds  sold    5,000.00 

Annual  bonus,  employees    7,000.00 

Int^est  on  bonds   18,850.00 

Interest  on  overdraft 1,500.00 

Insurance    2,250.00 

Casualty    insurance    3,300.00 

Taxes,  Territorial   and   Federal    ; .  29,612.00 

Depreciation : 

Tools,  vehicles,  furniture  and  fixtures   4>000.00 

Telephone  plant   (6%)    $69,411.05 

Less  revenue  from  investments  .   16,011.05  59,400.00        291,112.60 


Estimated  net  profit       $  54,188.00 
Less: 

Bond    redemption    reserve,    10%    5,418.80 

Federal   income  tax  reserve    12,400.00 

Dividends   on    stock    representing   telephone   de- 
partment      73,443.00        91,261.80 

Estimated  deficit      $37,073.80 

Upon  the  principles  heretofore  set  forth  certain  items  here 
contained  should  not  be  allowed  in  ascertainincr  the  estimated 
net  profit  on  this  department    These  items  are  as  follows: 

P.U.R.1920B. 


Digitized  by 


Google 


RE  MUTUAL  TELEPHONE  COMPANY.  573 

[5]  "Discount  on  bonds  sold  $5,000"  is  a  charge  that  even 
for  bookkeeping  purposes  should  be  amortized  during  the  life 
of  the  bonds  and  is  not  a  proper  charge  for  expenses  for  one 
year.  The  bonds  being  twenty-year  bonds  not  more  than  $250 
could  properly  be  charged  for  the  year  1919  even  for  bookkeeping 
purposes,  for  purposes  of  regulation  of  rates  this  item  is  in  the 
same  cat^ory  as  interest  on  bonds,  discussed  hereinafter. 

[6]  The  item  "Interest  on  bonds  $18,850"  is  likewise  an  im- 
proper charge  for  the  reason  that  from  the  standpoint  of  the 
Commission  the  company  is  entitled  to  a  reasonable  return  on 
property  fairly  valued  at  $1,480,000  and  it  is  immaterial 
whether  this  return  goes  to  stockholders  or  bondholders. 

[7]  The  same  applies  to  "Interest  on  overdraft  $1,500." 
While  the  same  is  a  proper  expense  item  from  the  standpoint  of 
bookkeeping,  it  should  not  be  allowed  as  one  of  the  items  to  be 
deducted  before  the  net  return  on  the  property  devoted  to  pub- 
lic use  is  calculated  for  the  reason  that  part  of  this  property 
devoted  to  public  use  represents  the  money  on  which  this  inter- 
est is  being  paid  and  in  consequence  this  item  should  be  treated 
the  same  as  interest  on  bonds. 

Deducting  these  items  the  estimated  net  profit  of  the  year 

1919  becomes  $79,538. 

For  the  year  1920  the  utility  is  confronted  with  the  follow- 
ing situation:  The  demands  of  the  company's  employees  for 
increased  wages  necessitates  a  radical  increase  in  wages.  The 
schedule  of  the  proposed  increases  in  wages  as  submitted  to  the 
Commission  by  the  company  amounts  to  approximately  $24,000 
per  year.  These  increases  in  wages  in  the  opinion  of  the  Com- 
mission are  moderate  and  desirable.  A  further  item  of  in- 
creased expense  is  increased  territorial  taxation  for  the  year 

1920  plus  reserve  for  excess  profit  and  Federal  taxes.  These 
two  items  aggregate  $25,000.  In  other  words  should  the  in- 
come and  expenses  of  the  company's  telephone  department 
remain  the  same  for  the  year  1920  as  for  lie  year  1919  the  esti- 
mated net  profit  of  $79,538  would  be  diminished  by  $24,000  in- 
crease in  wages,  plus  $25,000  taxes  leaving  a  net  profit  of  $30,- 
538  available  for  interest  on  bonds,  interest  on  overdraft  and 
dividends. 
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[8]  The  proposed  increases  in  rates  of  the  company  are  esti- 
mated to  bring  in  per  annum  an  increased  revenue  of  approxi- 
mately $70,000,  that  is  on  the  hypothesis  that  the  loss  of  sub- 
scribers due  to  the  increase  in  rates  will  be  at  least  equalized  by 
new  subscribers  during  the  coming  year,  and  the  further 
hypothesis  that  the  costs  of  materials,  etc.,  for  the  maintenance 
of  the  company's  telephone  system  will  be  not  in  excess  of  those 
for  the  year  1019,  which  latter  hypothesis  is  very  much  shat- 
tered by  various  exhibits  filed  by  the  company  with  the  Com- 
mission in  the  form  of  its  recent  price  quotations  from  the  man 
ufacturers  from  whom  it  purchases  its  materials  in  each  case 
advising  of  considerable  increase  in  prices  of  all  types  of  tel- 
ephone materials,  appliances  and  apparatus.  In  other  words 
with  the  allowance  of  the  raises  in  rates  asked  by  the  company 
the  net  income  for  the  year  1920  would  be  $30,538  plus  $70,- 
000  (through  increased  rates)  or  $100,538.  This  figure  rep- 
resents 6.7  per  cent  on  the  fair  value  of  the  company's  prop- 
erty devoted  to  the  public  use  in  the  telephone  department  of 
this  utility  which  in  the  opinion  of  the  Commission  is  neither 
an  unreasonable,  unjust  nor  excessive  return. 

The  proposed  increases  in  rates  will  therefore  be  allowed  by 
the  Commission  as  of  January  1,  1920,  conditioned  upon  the 
putting  into  effect  by  the  company  as  of  January  1,  1920,  of  an 
increased  wage  schedule  not  less  than  the  proposed  schedule  of 
increased  wages  filed  with  the  Commission  under  date  of 
December  2,  1919,  subject  to  the  following  amendments: 

Items  Xos.  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  16, 
17,  19,  20,  21,  24,  26,  28,  29,  30,  31  as  set  forth  in  exhibit 
"B"  of  the  petition  filed  will  be  allowed  as  therein  set  forth,  the 
Commission  finding  that  said  rates  and  the  relation  of  said  rates 
each  to  the  other  are  just,  reasonable,  and  nondiscriminatory. 

Item  No.  18  will  be  ordered  amended  by  the  reduction  of  the 
charge  as  set  forth  in  said  item  in  said  exhibit  *rB"  from  $5 
per  month  to  $3.25  for  the  reason  that  in  the  opinion  of  the 
Commission  the  service  rendered  is  not  worth  more  than  the 
residence  telephone  service. 

[9]  Items  Nos.  15,  22,  23,  25,  27,  and  34  as  set  forth  in  said 
exhibit  '^B"  will  be  ordered  amended  by  the  substitution  of  a 
five-minute  time  limit  in  place  of  a  three-minute  time  limit  as 
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set  forth  in  said  items.  We  recognize  that  three  minutes  is  the 
usual  time  limit  elsewhere  for  long  distance  service.  In  our 
opinion,  however,  conditions  are  radically  different  here  from 
those  in  other  cities.  The  country  subscribers  elsewhere  are  so 
situated  that  considerable  service  is  received  by  them  from  serv- 
ice other  than  long  distance  calls.  The  local  situation  is  the 
reversa  By  far  the  greatest  proportion  of  the  country  subscrib- 
ers use  of  the  telephone  here  is  for  long  distance  calls  and  in 
our  opinion  a  three-minute  time  limit  under  such  conditions 
should  be  avoided  except  as  a  last  resort.  A  further  difference 
between  the  local  situation  and  that  obtaining  elsewhere  is  the 
fact  that  a  large  part  of  the  long  distance  calling  here  is  done 
between  different  nationalities  resulting  in  delays  not  incident 
to  the  average  mainland  community.  In  consequence  we  sub- 
stitute the  five-minute  time  limit  for  the  three-minute  limit  pro- 


[10]  Item  No.  27  will  be  ordered  further  amended  by  strik- 
ing therefrom  the  note  reading  as  follows:  "Note: — An  exten- 
sion to  a  country  telephone  must  be  in  the  same  building  as 
main  instrument,"  for  the  reason  that,  in  the  opinion  of  the 
Commission,  such  requirement  is  unreasonable. 

Item  No.  32  as  set  forth  in  said  exhibit  *TB"  will  be  ordered 
amended  as  follows: 

"Item  32.  Directory  listings  free  of  charge:  Eesidence  tele- 
phones (including  country,  business  and  residence  and  auto- 
matic). Subscriber  is  entitled  to  one  listing  for  each  telephone 
pair  for  by  him.  (Listing  restricted  to  members  of  the  house- 
hold where  main  telephone  is  located.) 

"Direct  business  telephones  (automatic). 

"One  listing  for  each  subscriber,  one  for  each  member  of  the 
firm,  if  the  subscriber  be  a  firm  or  copartnership,  one  for  each 
oflScer  of  a  subscribing  corporation,  such  listings  not  to  exceed 
three  listings  for  each  telephone. 

"P.  B.'X.  (business). 

One  listing  for  each  subscribed,  one  for  each  member  of  the 
firm,  if  the  subscriber  be  a  firm  or  a  copartnership,  one  for  each 
officer  of  a  subscribing  corporation  such  listings  not  to  exceed 
three  listings  for  each  telephone 

"P.  B.  X.  (hotels). 
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One  listing  for  each  central  oflSce  trunk  connected  thereto, 
and  an  additional  listing  for  the  proprietor  or  manager/'  for 
the  reason  that  such  aiiuudments  render  this  item  more  just  and 
reasonable  than  in  the  item  as  proposed. 

Item  No.  33  will  be  ordered  amended  as  follows: 

"Extra  names  in  directory. 

Each  insertion  per  directory  paid  in  advance  $3."  The 
item  as  proposed  provided  for  a  charge  of  $1  per  month  payable 
in  advance.  The  testimony  before  the  Commission  showed  the 
cost  of  insertion  as  far  less  than  $1  per  name.  We  recognize 
that  the  company  is  not  running  a  city  directory  and  that  too 
low  a  charge  would  result  in  casting  an  unreasonable  burden  up- 
on the  company,  however,  the  charge  should  not  be  out  of  all 
relation  to  the  service  rendered.  In  our  opinion  the  charge 
should  not  exceed  $3  per  name  per  directory. 

Item  No.  35  will  be  ordered  amended  as  follows: 

"35.  Delinquent  accounts.  .  Service  subject  to  disconnection 
for  nonpayment  of  rates  where  delinquent  two  months  or  more." 

[11]  The  company  proposed  incorporation  in  this  item  of  a 
charge  of  $1.50  for  reconnection  after  disconnection  for  non- 
payment of  rent  is,  in  our  opinion,  not  only  unreasonable  anc< 
imjust  and  entirely  out  of  proportion  to  the  expense  incurred 
by  the  company  but  would  place  this  utility  in  a  position  of  in- 
flicting a  penalty  where  no  such  service  is  rendered  and  no  ex- 
pense involved  other  than  general  office  expense.  The  testi- 
mony of  the  officers  of  the  company  before  the  ConMnission  was 
uniformly  to  the  effect  that  the  only  mechanical  expense  in- 
curred in  disconnection  was  the  insertion  of  a  toothpick  in  the 
mechanism  connected  to  the  delinquent  subscriber's  telephone  at 
the  company's  exchanges,  the  only  mechanical  expense  neces- 
sary to  reconnection  the  removal  of  the  toothpick.  The  expense 
testified  to  of  the  notation  in  the  various  office  records  of  the 
fact  of  delinquency,  and  the  iuereased  labor  of  the  telephone 
operators  due  to  the  necessity  of  the  information  operator  in- 
forming persons  calling  the  delinquent  subscriber  without  suc- 
cess of  the  disconnection  is,  in  our  opinion,  a  general  expense 
incident  to  the  operation  of  the  telephone  business.  A  delin- 
quent subscriber  can  be  very  promptly  brought  to  time  by  the 
removal  of  his  telephone,  in  which  event  he  would  become  lia- 

P.U.R.1920B. 


Digitized  by 


Google 


RE  MUTUAL  TELEPHONE  COMPANY.  577 

lie  for  the  ordinary  charge  for  reinstalling  same,  anything  fur- 
ther in  the  way  of  penalty  in  our  opinion  would  be  unreason- 
ablej  and  improper. 

The  provision  of  the  proposed  schedule  as  set  forth  in  exhibit 
*'B''  to  the  effect  that  "the  forgoing  schedule  is  subject  to  exist- 
ing govenuiieut  contracts  which  expire  June  30,  1920''  will 
also  be  allowed. 

The  order  of  the  Commission  will  issue  putting  into  effect 
the  proposed  schedule  as  amended. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

PREST-O-LITB  COMPANY,  INC.  et  al. 

V. 

INDIANAPOLIS  STREET  RAILWAY  COMPANY. 

[No.  4886.] 

Service  —  Power  of  Commission  —  Extension  of  service  —  Corporate 
limits, 

1.  The  Indiana  Commission  has  no  jurisdiction  to  require  a  street 
railway  company  to  extend  its  lines  outside  the  limits  of  the  city,  to 
serve  territory  that  it  has  not  entered,  and  as  to  which  it  has  assumed 
no  franchise  obligations,  and  the  service  asked  for  is  not  essentially 
street  railway  service. 

[January  16,  1920.] 

Petition  for  order  requiring  extension  of  city  car  service; 
dismissed  for  want  of  jurisdiction. 

Appearances:  Bernard  Korbly  and  J.  J.  Swan,  for  petition- 
er ;  Will  Latta,  for  respondent 

McCardle,  Commissioner:  On  October  23,  1919  the  Prest-0- 
Lite  Company,  Inc.  of  Speedway  City,  Indiana,  and  others,  filed 
a  petition  with  the  Commission,  of  which  the  principal  aver- 
ments are:  That  facilities  for  the  transportation  of  employees 
between  Indianapolis  and  Speedway  City,  are  inadequate  and 
unsatisfactory ;  that  the  production  of  factories  has  been  serious- 
ly affected  for  some  time  past  and  the  growth  of  the  community 
limited  thereby;  that  the  community  represents  a  tremendous 
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purchasing  power,  and  its  present  and  future  needs  are  impor- 
tant. 

Petitioner  prays  the  Commission  to  require  the  extension  of 
the  lines  of  the  Indianapolis  Street  Eailway  Company  to  Speed- 
way City  at  a  5-cent  fare. 

Notices  Avere  issued  and  served  on  the  interested  parties,  and 
a  public  hearing  held  at  the  rooms  of  the  Commission,  Novem- 
ber'24,  1919. 

The  evidence  shows  that  Speedway  City  is  located  approxi- 
mately 3.4  miles  northeast  of  the  center  of  Indianapolis;  that 
there  are  several  large  factories  at  Speedway  City  employing 
large  numbers  of  men,  of  which  90  per  cent  live  in  the  city  of 
Indianapolis;  that  these  employees  are  now  transported  to  and 
from  their  work  on  the  northwestern  division  of  the  Terre  Haute, 
Indianapolis  &  Eastern  Traction  Company;  that  additional  fac- 
tory improvements  will  be  made  at  Speedway  City  in  1920,  giv- 
ing employment  to  approximately  2,000  extra  employees;  that 
the  traction  company  transports  approximately  1,000  employees 
from  the  city  of  Indianapolis  to  Speedway  City  in  the  morning 
and  returns  them  in  the  evening;  that  the  present  transportation 
facilities  are  inadequate  and  insufficient;  and  that  adequate 
transportation  facilities  to  and  from  the  city  of  Indianapolis  are 
essential  to  the  growth  and  welfare  of  Speedway  City. 

[1]  However,  the  Conunission  does  not  believe  that  it  has 
jurisdiction  to  grant  the  prayer  of  this  petition.  The  Indian- 
apolis Street  Eailway  Company  has  not  entered  this  territory, 
and  has  assumed  no  franchise  obligation  therein.  It  is  not  clear 
that  it  owes  any  public  utility  obligation  to  territory  outside  the 
corporate  limits  of  the  city  of  Indianapolis,  or  that  it  owes  any 
transportation  duty  other  than  as  a  street  railway  company  in 
the  city  of  Indianapolis.  The  Commission  has  been  insistent 
on  the  performance  of  respondent's  duties  as  a  street  railway 
company  within  the  corporate  limits  of  the  city  of  Indianapolis, 
and  will  continue  to  insist  on  such  performance.  But  it  hesi- 
tates to  hold  that  respondent  owes  transportation  obligations  out- 
side the  corporate  limits,  to  classes  of  passengers  who  use  the 
facilities  only  at  the  hours  when  they  are  going  to  and  from  work, 
when  there  is  a  serious  strain  on  all  respondent's  facilities  with- 

r.V.R.1020B. 


Digitized  by 


Google 


PRESTO-LITE  CO.,  Inc.  et  al.  v.  INDIANAPOLIS  ST.  RY.  CO.      579 

hi  the  corporate  limits,  even  under  tiie  most  favorable  condi- 
tions. 

It  may  be  observed  also  that  th«re  would  be  grave  doubt  as  to 
the  propriety  of  respondent's  serving  territory  outside  the  cor- 
porate limits  while  its  franchise  obligations  within  the  city  are 
still  inadequately  performed.  This  doubt  might  be  strong 
enough  to  cast  a  cloud  on  its  good  faith  in  endeavoring  to  fulfill 
these  franchise  obligations,  and  perhaps  even  to  forfeit  the  fran- 
chise itself. 

It  is  not  clear,  therefore,  either  that  respondent  owes  this  ob- 
ligation, or  that  it  would  be  proper  for  it  to  assume  it.  It  is 
clear,  however,  that  the  transportation  of  passengers  to  and  from 
a  point  outside  the  corporate  limits  of  the  city  and  separated 
from  such  limits  by  sparsely  settled  territory,  is  not  essentially 
street  railway  service.  The  Commission  has  no  jurisdiction  to 
grant  the  prayer  of  this  petition  unless  it  finds,  in  accordance 
with  §  73  of  the  Public  Service  Commission  Act,  that  the  pro- 
posed service  can  be  "reasonably  demanded."  Kespondent  can- 
not reasonably  be  required  to  render  any  other- service  than  streeli 
railway  service.  Under  this  state  of  facts,  the  Commission  is 
without  jurisdiction. 

If  the  city  of  Indianapolis  should  extend  its  corporate  limits 
to  include  Speedway  City,  the  question  would  be  quite  dififerent. 
In  its  franchise  of  1899,  the  Indianapolis  Street  Railway  Com- 
pany assumed  the  obligation  of  a  street  railway  company  within 
the  limits  of  the  city  as  they  then  were  and  as  they  might  subse- 
quently be  extended.  It  could  be  required  by  appropriate  public 
authority  to  undertake  any  extensions  which  would  be  reasonable' 
under  the  circumstances.  Whether  the  proposed  extension  could 
be  reasonably  required,  the  Commission  cannot  attempt  to  say 
at  this  time,  for  that  question  is  not  before  it. 

Petitioners  have  large  industrial  interests  at  Speedway  City, 
and  have  much  at  stake  in  the  development  of  this  territory.  If 
they  should  find  it  advisable  themselves  to  undertake  to  provide 
transportation  service  to  and  from  Speedway  City,  by  entering 
into  an  operating  agreement  for  the  use  of  the  tracks  of  the 
Terre  Haute,  Indianapolis  &  Eastern  Traction  Company,  or  by 
constructing  tracks  of  their  own  to  the  corporate  limits  of  the 
city  of  Indianapolis,  the  Indianapolis  Street  Railway  Company- 
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to  operate  cars  over  such  tracks  to  and  from  Speedway  Citj^  th» 
Commission  would  co-operate  in  the  success  of  such  an  undertak- 
ing by  every  means  in  its  power. 

The  Commission,  being  fully  advised,  finds  that  it  ii  witiiout 
jurisdiction  in  the  premises,  and  that  this  petition  should  be 
dismissed. 

It  is  therefore  ordered  by  the  Public  Sendee  Commission  of 
Indiana,  that  this  petition  be,  and  it  is,  dismissed. 

Lewis,  Van  Nuken,  concurring;  Haynes,  Johnson,  absent 


HAINE  PUBLIC  UTILITIES  COMMISSION. 

BIDDEFOBD  &  SACO  WATER  COMPANY 

V. 

ITSELF. 
[F.  C.  266.] 

—  Water  —  Bublio  fire  protection. 

1.  Of  the  gross  anaual  revenue  which  a  water  company  must  re> 
ceiye  if  it  renders  both  public  and  doftiestic  service,  the  public  Benriot 
should  pay  between  28  per  cent  and  32  per  cent. 

Cwi»titutional  law  —  Impaimient  of  contract  —  Change  of  contract 
rates, 

2.  If,  upon  an  investigation  properly  made,  contracts  for  rates 
are  bound  to  be  unreasonable  or  discriminatory,  the  Maine  Commission 
may  ignore  the  contract  and  require  the  company  to  substitute  for  the 
rates  mentioned  therein,  such  other  rates  as  would  be  just  and  reason- 
able and  nondiscriminatory. 

T^OmoHon  ^^  Overheads  —  Alloioanoe  for  organization. 

8.  An  allowance  of  3  per  oent  for  organization  expenses  of  a  large 
water  company  is  not  excessive. 
Valuation  —  Overheads  —  Organization  expenses. 

4.  In  valuing  the  property  of  a  public  utility,  an  allowance  should 
be  made  for  organization  expenses,  although  there  is  nothing  in  the 
nature  of  proper^  in  existence  which  the  company  is  using  in  its 
service  to  the  public  which  represents  such  an  expenditure,  since  such 
an  expense  must  necessarily  have  been  incurred,  and  refusal  to  make 
•uch  an  allowance  would  deprive  the  owners  or  stockholders  of  money 
actually  put  into  the  completed  plant. 

Valuaiion  —  Property  not  in  use  —  Obsolete  property. 

5.  In  valuing  the  property  of  a  water  company,  an  allowance  must 
be  made  for  an  abandoned  spring  and  pipe  line,  which  had  become 
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obsolete,  but  which  the  company  had  not  been  financially  able  to  charge 
off. 
'  Betum  —  Dividends  —  Failure  to  care  for  depreciation, 

6.  It  cannot  be  said  that  a  utility  haa  paid  dividends  without 
earning  the  same,  where  the  books  show  an  apparent  surplus,  although 
such  surplus  would  have  been  wiped  out  had  the  utility  made  a  proper 
allowance  for  depreciation.  * 

Bates  «•  Water  —  Fire  protection, 

7.  Hie  fact  that  a  portion  of  the  city  lies  beyond  the  fire  protection 
limit,  is  no  reason  why  the  city  should  not  bear  the  entire  cost  of  fira 
fnleetioB,  since  it  mosl  be  presumed  that  there  is  a  difference  in  the 
taxes  as  between  those  who  receive  fire  protection  and  those  who 
do  not. 


Mates  —  Water  —  Fire  protection.  • 

Discussion  of  methods  of  determining  proper  rates  to  be  paid  for 
public  fire  protection,  p.  588. 
Vahtaiion  —  Overheads  —  Organization  expenses  —  Elements. 

Discussion  of  elements  to  be  considered  in  fixing  allowance  for 
organization  expenses,  p.  593. 
Depreciation  —  Necessity  of  caring  for. 

Discussion  of  necessity  of  making  provisions  for  depreciation,  p. 
596. 

Deprecioition  —  Water  —  Life  of  plant. 

Statement  that  a  water  plant  as  a  whole  is  estimated  to  have  a 
life  of  100  years,  p.  597. 
Return  —  Dividends  —  InahUity  to  pay. 

Discussion  of  position  of  utility  unable  to  pay  dividends  upon  its 
stock,  p.  597. 
Security  issues  »  Sale  price  —  Interest. 

Discussion  of  high  rate  of  discount  and  of  interest  necessary  to 
sell  bonds  at  the  present  time,  p.  598. 
Return  -^  Dividends  —  Amount. 

Discussion  of  right  of  *  stockholders  to  receive  increased  dividends 
because  of  decrease  in  pnrdiasing  power  of  dollar,  p.  599. 
Return  —  Operating  expenses  —  Taxes. 

Discussion  of  the  necessity  of  adding  city  taxes  to  the  operating 
expenses  of  a  utility,  p.  608. 

[January  26,  1920.] 

Complaint  by  utility  against  Itself  alleging  unreasonable  and 
discriminatory  rates;  new  rate  schedule  authorized. 

Appearances:  N.  B.  and  T.  B.  Walker,  for  the  company; 
Bradbury  &  Bradbury,  for  the  city  of  Saco;  Robert  B.  Sidel, 
Esq.,  for  the  city  of  Biddeford;  P.  K  H.  Lombard,  Esq,,  for  the 
town  of  Old  Orchard. 
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By  the  Commission:  This  is  a  formal  complaint  brought 
by  the  Biddeford  &  Saco  Water  Company  against  Itself,  alleg- 
ing in  substance  that  under  its  existing  rates  it  is  not  obtain- 
ing sufficient  revenue  to  pay  its  operating  expenses  and  taxes, 
provide  properly  for  depreciation,  and  yield  a  fair  return  upon 
the  value  of  the  property  which  it  is  using  in  its  service.  Also 
that  its  rates  are  discriminatory.  It,  therefore,  asks  that  a  pub- 
lic hearing  be  had,  and  that  the  Commission  shall  determine  if 
the  rates  now  established  are  unjust,  unreasonable,  and  diacrim- 
inatory  and  that  this  Commission  will  fix  an  order  substituted 
for  the  existing  rates  such  rates,  tolls,  or  charges  as  shall  be  just, 
reasonable,  and  adequate. 

Upon  this  complaint,  after  public  notice  proven  to  have  been 
given  as  ordered,  the  Commission  gave  a  public  hearing  at  the 
common  council  room  in  the  municipal  building  at  Biddeford  on 
Monday,  December  1,  1919.     Appearances  as  above  indicated. 

At  the  close  of  the  hearing,  counsel  for  the  various  interests 
were  given  opportunity  to  file  written  briefs  and  the  same  have 
been  filed  and  ihe  matter  is  now  ready  for  decision. 

The  Biddeford  &  Saco  Water  Company  was  organized  in 
1884  and  1885,  and  in  the  latter  year  built  a  portion  of  its  plant 
in  the  city  of  Biddeford.  This  plant  consisted  in  part  of  a 
large  pumping  station  and  filter  plant  about  two  miles  up  the 
Saco  river,  a  reservoir  of  seven  million  gallons  capacity,  a  20- 
inch  main  (later  augmented  by  a  16-inch  main)  from  the  reser- 
voir down  to  the  center  of  the  city  of  Biddeford,  and  various 
smaller  pipes  for  domestic  service  and  public  use.  The  same 
service  was  at  about  the  same  time  given  in  the  city  of  Saco, 
and  in  1901  the  company  extended  its  mains  from  Saco  to  Old 
Orchard,  a  distance  of  approximately  4  miles.  It  had  acquired 
the  property  of  the  Old  Orchard  Water  Company,  which  it  had 
improved  and  enlarged  by  the  laying  of  additional  mains,  the 
setting  of  additional  hydrants  and  the  erection  of  a  large  stand 
pipe. 

After  the  great  fire  at  Old  Orchard  in  1907,  the  company 
added  to  its  facilities  for  public  protection,  and  in  1909  it  ex- 
tended its  mains  along  the  sea  coast  from  Old  Orchard  into  the 
town  of  Scarboro,  at  a  place  called  Pine  Point. 

On  January  3,  1884,  the  company  and  the  city  of  Biddeford 
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entered  into  a  written  contract,  the  substance  of  which  was  that 
the  company  should  establish  a  sufficient  plant  for  domestic 
service  and  public  use,  and  that  the  citv  should  pav  to  the  com- 
pany for  each  hydrant  to  be  located  the  sum  of  $50  per  annum 
until  January  1,  1895,  after  which  date  all  hydrants,  previous- 
ly located,  should  become  the  property  of  the  city,  and  be 
maintained  and  kept  in  repair  at  the  expense  of  the  city,  and 
thereafter  the  company  should  furnish  all  such  hydrants  with 
water  for  the  extinguishment  of  fires  without  charge  being 
made  to  the  city.  The  city  agreed  to  exempt  from  municipal 
taxes  for  a  period  of  thirty  years  from  October  1,  1883,  all 
property  of  the  company  necessary  and  used  for  the  purpose  of 
supplying  water  imder  its  charter. 

On  December  21,  1898,  the  company  and  the  city  of 
Biddeford  entered  into  a  new  contract  in  which  attention  was 
called  to  the  former  contract  and  to  the  fact  that  the  city  of 
Biddeford  had  made  an  assessment  against  the  company  of  a 
certain  tax,  the  amoimt  of  which  was  in  dispute,  and  that  to 
avoid  expensive  litigation  a  new  arrangement  was  to  be  made. 
Under  this  new  arrangement  there  was  a  reduction  of  the  fam- 
ily and  store  rate  frojn  $10  to  $8,  of  the  tenement  and  store 
rate  from  $S  to  $7,  and  for  certain  other  services  rendered  a 
named  reduction.  The  contract  also  provided  that  the  city  of 
Biddeford  was  to  pay  to  the  company,  in  addition  to  any 
amount  assessed  as  taxes  each  year,  the  simi  of  $3,0uO  for  water 
to  be  supplied  for  the  extinguishment  of  fires  for  33  hydrants 
to  be  thereafter  set  by  the  city  of  Biddeford,  the  above  number 
of  hydrants  being  in  addition  to  the  67  hydrants  "now  set,  main- 
tained, and  being  supplied  with  water  free  by  said  Biddeford 
&  Saco  Water  Company."  The  contract  further  provided  for 
the  supplying  free  of  water  to  certain  drinking  fountains,  sewer 
flushing  operations,  and  street  sprinkling. 

On  January  3,  1884,  the  company  entered  into  a  contract 
with  the  city  of  Saco  under  which  it  agreed  to  construct  its 
plant  in  the  city  for  the  purpose  of  domestic  and  public  use,  to 
locate  and  furnish  water  for  20  post  hydrants,  and  after  Jan- 
uary 1,  1886,  the  city  might  locate  other  hydrants  at  its  own 
expense,  the  company  to  furnish  all  hydrants  so  located  with 
water  at  $50  each  per  annum;  and  that  after  July  1,  1895, 
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all  hydrants  previously  located  should  become  the  property  of 
the  city,  and  the  company  should  furnish  all  such  hydrants  with 
water  for  the  extinguishment  of  fires  without  charge.  Con- 
tained in  the  contract  was  a  provision  exempting  the  property 
of  the  company  from  taxes  for  a  period  of  thirty  years. 

On  June  8,  1909,  a  supplemental  contract  between  the  same 
parties  was  entered  into  under  which  additional  mains  were  to 
be  located  in  Saco,  and  the  city  agreed  to  pay  for  the  20  hy- 
drants already  installed  an  annual  rental  of  $600  up  to  July 
1,  1930,  after  which  time  "water  for  fire  purposes  for  said 
hydrants  and  all  present  hydrants  now  located  shall  be  free." 
It  was  further  agreed  that  if  additional  hydrants  were  located 
on  extensions  of  present  mains,  the  annual  rental  for  each  hy- 
drant should  be  $30  a  year  for  a  term  of  twenty  years  after  the 
setting  of  each  such  hydrant,  after  which  payment  period  water 
for  each  such  hydrant  for  fire  purposes  should  be  free. 

Under  date  of  June  1,  1911,  the  company  by  letter  agreed  to 
certain  reductions  in  the  domestic  rates  which  it  was  then 
charging,  and  upon  the  same  day,  and  in  the  same  manner, 
agreed  upon  certain  further  reductions  for  domestic  service  in 
the  city  of  Biddeford. 

On  September  26,  1908,  the  company  and  the  town  of  Old 
Orchard  entered  into  a  written  contract  under  which  there  was 
to  be  a  considerable  extension  of  the  company's  facilities  at  Old 
Orchard  for  public  protection;  a  location  at  designated  points 
of  certain  new  hydrants;  overhauling  and  putting  in  first  class 
order  the  existing  hydrants.  The  contract  further  provided  for 
the  installation  of  an  electric  rotary  pump  for  fire  purposes 
which  would  maintain  a  pressure  of  90  pounds  on  the  mains  at 
a  designated  point.  The  number  of  new  hydrants  to  be  located 
was  23,  and  for  these  hydrants  the  town  was  to  pay  an  annual 
rental  of  $600  until  October  1,  1930,  after  which  time  "water 
for  fire  purposes  for  said  hydrants  and  all  present  hydrants 
located  shall  be  free.'*  New  hydrants,  if  located  upon  exten- 
sions, were  to  be  served  at  an  annual  rental  of  $30  each  per  year 
for  a  term  of  twenty  years,  after  which  period  water  for  each  such 
liydrant  for  fire  purposes  was  to  be  furnished  free. 

On  April  24,  1909,  the  company  entered  into  a  written  con- 
tract with  the  town  of  Scarboro,  under  which  the  company  was 
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to  locate  6  hydrants  for  fire  purposes,  and  the  to^vn  was  to  pay 
for  Borvice  to  the  s^me  an  annual  charge  of  $180  until  1929, 
after  which  time  water  was  to  be  served  to  such  hydrants  free. 
In  addition  to  this  payment  of  $180  the  town  agreed  to  remit 
any  sum  assessed  as  taxes. 

Very  naturally  there  was  contained  in  each  of  said  contracts 
other  provisions,  not  herein  referred  to,  and  not  being  especially 
germane  to  the  issues  which  we  believe  are  of  importance  in 
this  case.  Among  other  provisions  was  one  in  which  it  was  at- 
tfflnpted  to  be  i^eed  tl^iat  certain  rates  for  domestic  service 
would  be  charged  during  the  existence  of  the  several  contracts. 

Under  these  contracts  with  the  various  municipalities  the 
result,  so  far  as  concerns  the  payment  for  fire  protection  and 
other  public  uses,  is  as  follows: 

In  Biddeford,  water  is  furnished  to  supply  131  hydrants,  8 
public  drinking  fountains^  water  for  street  sprinkling  and  water 
for  sewer  flushing.  The  company,  under  this  contract,  is  fur- 
nishing water  for  67  of  these  hydrants  without  payment.  For 
the  other  64  the  city  pays  to  the  company  annually  the  sum  of 
$4,992.50,  plus  any  amount  assessed  as  taxes.  The  amount  of 
the  tax  assessed  against  the  company  in  Biddeford  will  average 
about  $6,500  a  year.* 

In  Saco  this  is  the  situation :  The  company  furnishes  water  to 
supply  109  hydrants,  7  drinking  fountains,  water  for  sewer 
flushing  and  for  use  in  one  schoolliouse.  Of  these  hydrants  76 
are  upon  the  free  list,  and  the  city  pays  for  the  other  33  an 
annual  amount  of  $990  plus  any  amount  assessed  as  taxes.  The 
city  of  Saco  has  never,  as  we  understand  it,  assessed  any  tax 
against  the  company.  In  any  event  the  testimony  is  to  the 
eflFect  that  no  tax  bill  was  ever  rendered.  If  Saco  should  make 
an  assessment  against  the  company  at  its  established  rate  of 
taxation  upon  the  value  which  the  company  in  its  evidence  sug- 
gests as  the  value  of  its  property  properly  taxable  in  Saco,  the 
amount  of  such  tax  would  average  $2,300  per  year. 

In  Old  Orchard  this  is  the  situation:  The  company  is  fur- 
nishing water  for  66  hydrants,  8  drinking  fountains,  for  sewer 
flushing,  8  stand  pipes,  and  for  school,  town  office,  engine  and 
hose  houses.  It  is  also  maintaining  the  fire  pump  above  referred 
to.  For  this  service  the  town  annually  pays  to  the  company 
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$1,060,  $960  of  which  is  for  the  hydrant  service,  the  balance 
of  the  service  being  free.  This  amount  is  in  addition  to  any 
amount  assessed  as  taxes,  and  if  Old  Orchard  assessed  against 
the  company,  at  its  regular  rate,  a  tax  upon  the  amount  which 
the  company  suggests  as  the  value  of  its  taxable  property  in 
Old  Orchard,  this  amount  would  average  about  $2,500  per  year. 

So  far  as  the  fire  pump  service  at  Old  Orchard  is  concerned, 
the  company's  contract  provides  for  this  payment  of  $100  a 
year.  At  the  time  the  contract  was  made,  it  was  not  expected 
that  the  cost  of  operating  this  pump  would  exceed  this  amount. 
An  actual  account  of  the  cost  of  maintaining  this  additional  fire 
service  for  the  use  of  Old  Orchard  and  Scarboro  shows  that 
the  expense  thereof  for  the  year  1919  was  a  little  in  excess  of 
$1,100..  With  the  entire  property  of  the  company  devoted  to 
public  use  of  Old  Orchard  and  Scarboro,  Scarboro's  portion  is 
10  per  cent,  and  the  company  suggests  that  the  expense  of  main- 
taining this  additional  fire  protection  is  properly  chargeable  in 
a  ratio  of  90  per  cent  to  Old  Orchard  and  10  per  cent  to  Scar- 
boro. 

As  a  result  of  these  several  contracts  with  the  municipalities, 
the  company  is  furnishing  to  each  municipality  without  any 
])ayment  therefor,  service  which  under  ordinary  circnmstaiiees 
and  in  the  absence  of  any  contract  would  require  and  be  en- 
titled to  substantial  payment.  At  the  hearing  in  this  matter, 
the  Commission  very  naturally  inquired  why  contracts  of  this 
character  were  entered  into.  Briefly  stated,  the  reasons  given 
cere  these:  In  the  early  days  of  water  companies,  each  mu- 
nicipality felt  that  if  a  sharp  trade  for  the  use  of  water  iar 
public  purposes  was  driven  with  the  company,  and  service  to  be 
rendered  was  obtained  at  either  'a  low  rate  or  absolutely  free 
after  a  certain  time,  there  was  a  resultant  benefit  to  each  such 
municipality.  And  so  each  group  of  municipal  officers  sought 
to  force  upon  a  particular  company  a  contract  involving  low 
rates  and  used  the  authority,  which  municipal  officers  possessed, 
to  compel  the  company  to  enter  into  this  kind  of  a  contract  in 
return  for  the  granting  of  the  right  to  the  company  to  do  busi- 
ness in  the  particular  locality.  So  far  as  the  company  was 
concerned,  its  reasons  for  entering  into  this  kind  of  a  contract 
were  as  follows:   First,  that  it  desired  to  placate,  so  lar  as  pos- 
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sible,  municipal  oflScers  and  others  in  anthority  for  the  reason 
that  it  desired  shortly  to  begin  operations.  An  additional  rea- 
son was  that  it  was  believed  by  each  company  that  if  the  mu- 
nicipality, for  a  period  of  twenty  years,  paid  for  water  used  for 
fire  protection  and  other  purposes,  the  business  of  the  company 
in  its  service  of  domestic  takers  during  that  twenty  years  would 
so  increase  and  grow  that  the  amount  which  it  would  be  re- 
ceiving at  the  end  of  the  twenty-year  period  from  private  con- 
sumers would  be  suflScient  to  enable  it  to  profitably  operate  its 
plant,  even  though  thereafter  it  would  be  rendering  to  the  mu- 
nicipality service  without  payment.  These  contracts  were  made 
during  a  time  when  there  was  no  public  body  regulating  the 
rates  which  public  utility  companies  might  lawfully  charge  their 
customers.  In  these  circumstances,  it  was  undoubtedly  assumed 
by  the  officers  of  the  company  that  when  the  time  came  that 
service  of  a  public  character  must  be  rendered  free,  the  entire 
cost  of  operations,  plus  other  charges  in  order  to  put  the  com- 
pany on  a  paying  basis,  might  be  placed  entirely  upon  the  pri- 
vate consumers.  And  no  doubt  they  relied  upon  the  municipal 
officers  of  the  various  towns  to  somewhat  aid  the  companies  in 
carrying  out  this  idea  of  placing  all  the  costs  upon  the  private 
consumers,  for  the  reason  that  it  was  believed  that  such  munici- 
pal officers  would  desire  to  make  a  good  financial  showing  in 
their  particular  municipality,  and  would  not  in  a  very  loud 
tone  of  voice  find  fault  with  the  rate  charged  private  consumers, 
so  long  as  the  total  payment  for  public  service  resulted  in  a  good 
showing  in  the  municipal  operations. 

Since  these  contracts  were  made,  two  things,  which  have  an 
important  bearing  upon  water  companies,  have  happened.  First, 
the  legislature  of  Maine  passed  the  Public  Utilities  Act,  which 
act,  among  other  things,  requires  that  all  rates  shall  be  just  and 
reasonable  and  there  shall  be  no  unlawful  discrimination.  Con- 
tained in  the  law  is  a  provision  that  if  rates  are  not  just  and 
reasonable,  and  if  there  be  any  unlawful  discrimination,  the 
Commission  may  require  the  company  to  remove  such  discrimi- 
nation and  may  order  the  company  to  put  in  efifect  rates  which 
shall  be  just  and  reasonabla  After  this  law  went  into  effect,  no 
public  utility  company  could  arbitrarily  fix  its  rates,  nor  could 
it  lawfully  charge  to  one  class  of  customers  the  entire  expense 

r.U.R.1920B. 


Digitized  by 


Google 


688  MAINE  PUBLIC  UTILITIES  COMMISSION. 

of  its  operations  and  exempt  from  payment  another  class  oi  its 
customers.  This  practice  would,  of  course,  have  been  designated 
as  unlawful  discrimination. 

The  second  thing,  which  occurred  and  which  had  a  very  great 
effect  upon  the  public  utility  companies,  was  the  great  war.  It 
is  unnecessary  to  spend  but  a  moment  in  passing  mention  upon 
the  effect  of  the  war  upon  the  oost  to  every  citizen  and  to  every 
public  utility  of  thoae  things  which  had  to  be  used  either  to 
sustain  life  or  carry  on  business. 

This  Biddeford  &  Saco  Water  Company,  in  order  to  in  part 
overcome  increased  costs  of  its  operations,  applied  to  the  Com- 
mission and  was  allowed,  in  1916,  to  increase  its  rates  for  water 
furnished  to  the  Pepperell  Manufacturing  Company,  which  cor- 
poration was  a  very  large  user  of  water  and  was  being  supplied 
on  terms  which  yielded  the  company  less  than  the  actual  cost  of 
rendering  the  service.  Again,  in  1917,  the  Commission  per- 
mitted the  company  to  increase  its  rates  to  126  of  its  very  large 
users  of  water,  it  being  shown  that  these  users  wei*e  being  \m- 
duly  favored  in  the  rates  at  which  they  were  being  served.  These 
two  increases  gave  the  company  an  additional  annual  revenue 
of  about  $4,000.  This  increase,  according  to  the  company's  be- 
lief, still  left  this  complainant  far  short  of  the  revenue  reason- 
ably necessary  to  pay  its  operating  expenses  and  taxes,  allow  for 
proper  depreciation,  and  a  reasonable  return  upon  the  fair  value 
of  the  property,  which  it  was  using  in  the  puUic  service.  This 
complaint  against  itself  was^  therefore,  made,  and  die  entire 
matter  submitted,  upon  oral  testimony,  documentary  evidence 
and  argument,  to  the  Commission  for  determination. 

We  have  gone  thus  at  length  into  the  matter  of  the  several 
contracts  with  these  municipalities,  for  the  reason  that  if  any 
increase  is  necessary,  the  Commission  must  determine  how  that 
increase  shall  be  distributed,  and,  very  naturally,  if  we  found 
that  one  class  of  customers  was  either  receiving  service  at  too 
low  a  rate  or  absolutely  free,  we  would  want  to  inquire  whether 
there  was  anything  either  in  law  or  in  fair  treatment  to  prevent 
the  Commission  from  so  adjusting  the  rates  that  all  clas.ses  of 
customers  would  be  as  nearly  as  possible  sharing  equally  the 
burdens  necessary  to  permit  of  swvice  by  this  company. 

For  at  least  twen^  years^  expert  water  engineers  have  been 
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conducting  investigations  to  ascertain  what  per  cent  of  the  gross 
revenue  of  a  water  company  should  be  produced  from  the  so- 
called  public  use.     Many  such  engineers  have  presented  their 
views  to  national  conventi(m3  of  water  company  associations; 
experts  employed  by  Public  Service  Commissions  have  rendered 
their  reports  to  their  Commissions,  and  the  matter  has  been  as 
fully  investigated,  discussed,  and  determined  as  is  possible  with 
reference  to  a  subject  which  is  not  susceptible  of  exact  demon- 
stration.   The  experts  agree  that  if  a  water  system  is  to  be  used 
solely  for  domestic  use,  the  size  of  the  plant  will  be  materially 
smaller  in  every  respect  than  would  be  a  plant  from  which  was 
required  public  service  in  addition  to  the  domestic  use.     To 
illustrate:     It  is  asserted  that  if  fire  protection  is  to  be  given 
by  a  company,  the  mains  must  be  not  under  6  inches.     From 
this,  they  reason  that  in  ascertaining  the  cost  of  that  part  of  the 
plant  which  is  to  be  devoted  to  public  protection,  all  mains  less 
than  6  inches  shall  be  excluded.    Using  this  method,  these  ex- 
perts claim  it  is  comparatively  a  simple  matter  to  determine 
the  cost  of  creating  that  part  of  the  plant  which  is  to  be  devoted, 
to  fire  protection  and  other  public  uses.     Having  determined 
this  cost,  it  is  very  naturally  asserted  that  those,  who  use  this 
public  service,  should  contribute  an  amount  suflicient,  first,  to 
pay  a  just  proportion  of  this  constant  cost  which  every  company 
incurs  and,  second,  such  portion  of  the  annual  operating  costs 
(sometimes  called  the  variable  costs)  which  is  properly  charge- 
able to  the  public  service. 

[1]  We  have  had  access  to  and  very  carefully  studied,  not 
only  the  evidence  presented  to  us  in  this  case,  but  the  opinions 
of  various  Public  Service  Commissions  and  the  data  submitted 
by  experts  to  such  public  bodies  as  water  commissioners  and  as- 
sociations of  water  companies.  Our  investigation  satisfies  us 
that  of  the  gross  annual  revenue,  which  a  water  company  must 
receive  if  it  renders  both  public  and  domestic  service,  the  pub- 
lic service  should  pay  an  amount  between  28  per  cent  and  32 
per  cent  thereof.  If  those  who  use  the  public  service  pay  less 
than  28  per  cent  of  this  annual  necessary  gross  revenue,  other 
users  of  the  service  of  the  company  must  pay  an  amount  dis- 
proportionate to  the  value  of  the  service  which  they  are  receiv- 
ing.    In  other  words,  if  flie  company  should  receive  $100,000 
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gross  revenue  each  year,  and  if  the  users  of  the  public  service 
ought  to  pay  $30,000  and  actually  pay  only  $15,000,  the  do- 
mestic customers  must  contribute,  in  addition  to  the  $70,000 
which  they  should  in  fairness  pay,  an  additional  annual  amount 
of  $15,000. 

If  the  Public  Utilities  Commission  of  Maine,  after  investi- 
gation, finds  that  the  users  of  public  service  of  the  Biddeford  & 
Saco  Water  Company  are  not  contributing  their  fair  proportion 
of  the  gross  revenue  which  the  company  ought  to  and  must  ob- 
tain, has  the  Commission  any  authority,  in  view  of  the  contra^^ts 
already  refen*ed  to,  to  so  readjust  rates  and  so  apportion  the 
amounts  to  be  paid  as  to  place  upon  the  nuinicipalities  a  fair 
proportion  of  the  burden  of  contributing  an  amount  necessary 
in  order  to  insure  continued,  adequate  service  upon  the  part  of 
the  company.  In  other  words,  does  the  existence  of  each  of  these 
several  contracts,* each  having  under  its  terms  a  further  period 
to  run,  bind  the  Commission  to  the  terms  of  each  such  contract, 
or  has  the  Commission  authority  to  require  the  company  to 
establish  and  enforce  rates  for  public  service  which  will  equalize 
fairly  the  payments  to  be  made  by  customers  employing  the 
public  service  of  the  company  and  those  employing  its  so-called 
private  service? 

[2]  We  do  not  need  to  more  than  call  attention  to  the  so-called 
Lincoln  group  of  cases  where,  in  the  first  instance,  the  Commis- 
sion rendered  its  decision  and  was  afterwards  fully  sustained 
by  the  supreme  judicial  court  of  Maine,  to  wliich  tribunal  the 
several  cases  went  on  exceptions  to  the  ruling  of  this  Commis- 
sion. We  do  not  propose  to  restate,  at  any  length,  the  various 
rules  which  we  made  in  these  cases.  In  substance  we  decided 
that  the  particular  contract,  at  the  time  it  was  made,  was  law- 
ful and  that  neither  the  company  nor  the  municipality,  without 
the  consent  of  the  other,  could  depart  from  or  vary  its  tonus. 
But  if,  upon  investigation  properly  held,  the.  Commission  finds 
that  a  further  performance  of  this  contract  would  result  in  what 
the  legislature  designated  as  unlawful  discrimination,  then  the 
further  performance  of  such  a  contract  would  be  unlawful,  and 
the  Commission  might  ignore  the  terms  of  the  contract  and  re- 
quire the  company  to  gubstitute  for  the  rates  mentioned  there- 
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in  siicli  other  rates  as  would  be  just  and  reasonable  and  nondis- 
criminatory. 

This  conciiision  was  based  upon  the  foundation  of  the  deci- 
sions of  practically  every  court  in  the  land  which  had  passed 
upon  the  matter,  which  courts  universally  held  that  the  regula- 
tion of  rates  to  be  charged  by  a  public  service  company  was 
within  the  police  power  of  the  state;  that  such  police  power 
could  not  be  destroyed  or  interfered  with  by  the  contracts  of  in- 
dividuals or  corporations;  that  the  l^slature,  under  its  police 
power,  having  authority  to  regulate  rates  of  public  service  com- 
I»anie8,  could  delegate  that  authority  to  a  body  like  this  Com- 
mission and  such  a  body,  under  proper  circumstances,  had  au- 
thority and  was  charged  with  the  duty  of  ignoring  the  terms  of 
a  contract,  the  performance  of  which  would  result  in  the  im- 
posing of  unjust,  unreasonable,  or  discriminatory  rates. 

It  follows,  therefore,  that  in  this  case,  if  we  find  that  the 
rates  charged  to  these  municipalities  by  this  company  be,  under 
all  the  circumstances,  unjust,  unreasonable,  or  discriminatory, 
the  contracts  will,  after  such  finding,  be  unlawful  of  further 
performance  if  carrying  out  the  contracts  would  result  in  the 
payment,  by  one  or  all  of  these  municipalities,  of  rates  which 
would  make  it  necessary  for  other  customers  to  pay  for  service 
rendered  to  them  rates  that  would,  as  to  them,  be  unjust,  un- 
reasonable, and  discriminatory. 

We  must,  therefore,  determine,  first:  Whether  this  company 
is  entitled  to  additional  revenue,  and  if  so  how  much;  second: 
Whether  the  several  municipalities  are  at  present  paying  an 
amount  for  service  rendered  to  them  which  will  equal  their  fair 
proportion  of  the  gross  revenue  necessary ;  third :  If  the  answer 
to  the  second  proposition  be  ";N"o,"  how  this  increase  shall  be 
distributed,  whether  all  upon  the  public  service  or  a  portion 
upon  the  puWio  ^»ervice  and  the  balance  upon  the  private  serv- 
ice. 

To  detennine  what  amount  the  company  is  entitled  to  receive 
as  their  gross  or  net  revenue,  it  is  necessary,  first,  to  determine 
the  value  of  the  property  used  or  useful  which  it  is  employing 
in  its  service  of  the  public,  because  our  public  utility  law  dis- 
tinctly states  that  the  rates,  tolls  and  charges  demanded  or  col- 
lected by  any  public  utility  shall  be  reasonable  and  just  ^^tak- 
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ing  into  due  consideration  the  fair  value  of  all  of  its  property 
with  a  fair  return  thereon,  its  rights  and  plant  as  a  going  con- 
cern, business  risk,  and  depreciation." 

This  Commission,  in  1917,  caused  its  engineers  to  make  a 
full  valuation  of  the  property  of  the  Biddeford  &  Saco  Water 
Company,  which  value  was  taken  as  of  August  21,  1915.  It 
took  several  months  of  the  time  of  our  engineers  to  compile  and 
ccMuplete  this  valuation,  and,  unless  some  essential  error  is 
pointed  out,  this  valuation  ought  to  stand,  for  the  reason  that 
any  attempt  at  a  duplication  of  such  valuation  would  result  in  a 
duplication  (and  an  unnecessary  one)  of  the  considerable  ex- 
pense incurred.  A  valuation  to  be  properly  made  necessarily 
includes  a  full  inventory  and  description  of  all  the  property  to 
be  valued.  This  inventory  was  furnished  and  carefully  checked 
over  by  our  en^neers,  their  final  figures  and  the  details  thereof 
submitted  to  the  Commission,  and  after  careful  study,  we  fixed 
upon  an  amount  which  in  our  judgment  was  the  fair  value  of 
the  properly  of  the  company  upon  which  it  was  entitled  to  a 
fair  return,  if  rates  reascmable  and  just  could  yield  that  return. 
A  valuation  made  as  of  a  certain  date  can  be  kept  up  to  any 
other  date  very  easily,  for  the  reason  that,  under  accounting 
methods  applied  by  this  Commission,  all  capitalizable  additions 
to  property  appear  upon  the  books  of  the  company  with  the 
exact  cost  thereof,  and  it  is  a  simple  matter  to  build  up  to  any 
particular  date,  by  the  process  of  addition  and  depreciation,  the 
value  of  the  existing  property  at  that  particular  date.  We  see 
no  reason  to  depart  from  the  conclusion  as  to  value  which  we 
reached  at  the  above-named  earlier  date. 

[3]  We  should  not  touch  upon  the  matter  at  all  were  it  not 
for  two  suggestions,  which  might  be  regarded  as  criticisms,  of- 
fered by  coimsel  representing  some  at  the  remonstrants  in  this 
case.  One  of  these  suggestions  relates  to  an  allowance  in  the 
original  valuation  under  the  title  "Organization"  for  which  an 
allowance  of  $30,000  was  made.  The  total  value  of  the  prop- 
erty, which  our  engineers  found,  was  $1,030,630.80,  henoe  the 
allowance  of  $30,000  for  "Organization"  is  less  than  8  per 
cent  of  this  total  value.  We  know  of  no  engineer  of  large  ex- 
perience, whether  he  be  employed  by  a  water  company,  Public 
Service  Commission,  or  engaged  in  private  practice,  who  is  un- 
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v/illing  to  concede  that  3  per  cent  for  organization  is  other  than 
fair  to  all  parties.  We  think  that  where  counsel  for  these  re- 
monstrants, and  probably  many  others  not  entirely  familiar 
with  the  rules  under  which  valuations  are  made,  have  fallen 
into  error  as  to  this  item  is  in  assuming  that  this  term  "Organ- 
ization" means  merely  the  ordinary  process  of  forming  or  or- 
ganizing a  corporation.  If  this  wore  true,  $30,000  would  be  a 
grossly  excessive  amount  to  allow  for  any  such  service.  But  it 
means  much  more  than  this.  When  a  group  of  individuals  con- 
clude either  to  obtain  a  charter  or  form  under  the  general  law 
a  corporation  which  is  to  perform  public  service,  these  individ- 
uals are  obliged  to  either  stand  ready  to  invest  their  own  money 
or  have  to  seek  capital  from  other  ibdividuals.  The  proposed 
field  has  to  be  looked  over  carefully  and  canvassed  with  the  idea 
of  determining  whether  the  venture  will  probably  be  successful 
or  unsuccessful.  Sometimes  plans  have  to  be  made  and  all  or 
many  other  details  preliminary  to  the  beginning  of  actual  opera- 
tions have  to  be  carefully  gone  into.  Customers  have  to  be  can- 
vassed, every  possible  source  of  revenue  investigated,  and  there 
are  almost  innumerable  details  which  enter  into  the  actual  or- 
ganization of  a  company  ready  to  do  business  and  with  custo- 
mers in  a  position  to  accept  and  pay  for  service.  The  combined 
judgment  of  engineers,  who  are  expert  in  matters  of  valuation, 
will  convince  a  person  who  makes  a  careful  investigation,  as  it 
has  convinced  this  Commission,  that  $30,000  for  a  company 
like  the  Biddeford  &  Saco  Water  Company  is  a  moderate 
amount  for  organization. 

[4]  But  counsel  say  that  even  though  this  may  have  at  one 
time  been  fair  as  an  allowance,  that  there  is  nothing  in  the 
nature  of  property  in  existence,  which  the  company  is  using  in 
its  service  of  the  public,  which  represents  this  $30,000.  This 
is,  of  course,  true,  and  the  same  is  equally  true  of  an  item  al- 
ways appearing  in  a  valuation,  and  entitled  "Interest  During 
Construction."  The  same  is  true  of  "Omissions  and  Contin- 
gencies," "Going  Concern  Value,"  'TLegal  Expense,"  "Develop- 
ment Expense,"  and  various  other  items  which  enter  into  a 
valuation.  The  theory,  upon  which  an  allowance  of  these  items 
is  based,  is  that  all  of  these  things  created  an  expense  to  the 
company,  and,  although  not  existing  as  tangible  property,  never- 
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tbeless  constituted  a  part  of  the  money  which  the  originators  of 
the  corporation  invested  in  that  completed  plant  with  which  it 
was  to  serve  the  public;  and  if  the  stockholders  or  owners  are 
to  be  deprived  of  a  return  upon  those  amounts,  the  company  will 
have  been  treated  unfairly  by  being  deprived  of  a  return  on 
money  or  effort  actually  put  into  the  completed  plant.  And  so 
engineers  and  Commissions  have,  without  exception,  made  due 
allowance  for  each  of  these  so-called  intangible  items. 

[5]  Counsel  for  one  group  of  the  protestants  also  says  that 
when  the  present  company  purchased  the  property  of  the  former 
Old  Orchard  Water  Company,  it  became  possessed  of  a  spring 
and  pipe  line  which  it  immediately  or  shortly  abandoned,  and 
that  in  the  valuation  which  the  Commi98ion  made  appears  an 
item  of  $35,000  for  this  abandoned  property.  Counsel  says 
that  this  property  is  no  longer  in  existence  or  in  use  and  that 
this  allowance  is  unfair  to  all  the  customers  of  the  company. 
One  of  the  reasons  why  the  Biddeford  &  Saco  Water  Company 
purchased  the  property  of  the  Old  Orchard  Company  was  that 
the  patrons  there  were  not  getting  adequate  service,  and  the 
present  company  was  solicited  to  enter  the  field.  In  the  ren- 
dering of  efficient  and  sufficient  service,  this  spring  and  pip** 
line  was  of  absolutely  no  use.  The  spring  had  to  be  abandoned 
the  pipe  line  taken  up,  and  the  old  pipe  used  in  so  far  as  it  was 
useable.  ^Vhen  the  present  company  purchased  the  property 
of  the  old  company,  this  spring  and  pipe  line  existed  iis  prop- 
erty and  represented  an  asset  for  which  money  had  been  paid. 
In  determining  what  proportion  of  the  value  of  the  entire  prop- 
erty this  spring  and  pipe  represented,  our  engineers  concludod 
that  $35,000  was  a  fair  amount,  and  hence  this  allowance  was 
made.  It  is,  of  course,  true  that  this  property  no  longer  exists, 
and  is  not,  and  has  not  been  in  use.  It  is  also  undoubtedly  true 
that  the  company,  had  it  been  able  to  do  so,  should  have  charged 
off  and  retired  this  amount  of  $35,000,  spreading  such  retire- 
ment over  a  period  of  ten  or  fifteen  or  twenty  years,  but  in  or- 
der to  so  retire  this  amount  of  $35,000,  it  must  have  received 
that  amount  from  its  customers.  If  the  company  in  its  opera- 
tions is  entitled  to  a  gross  amoimt  which  will  pay  its  opcratinif 
expenses,  taxes,  depreciation,  and  a  fair  return  on  the  value  of 
this  property,  and  also  retire  from  the  capital  account  certain 
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abandoned  property,  it  must  receive  from  these  patrons  an 
amount  sufficient  to  do  all  of  these  things.  If  it  receives  no 
more  than  enough  to  pay  operating  expenses,  taxes,  depreciation, 
and  a  fair  return,  or  if,  in  other  words,  no  amount  in  excess  of 
this  which  will  form  a  surplus,  there  is  no  fund  out  of  which 
the  company  could  charge  off  from  capital  this  abandoned  prop- 
erty. Othei^wise  stated,  a  public  service  company  has  no  way 
of  obtaining  money  except  through  its  customers ;  if  abandoned 
property  is  to  be  charged  off,  it  can  only  be  so  charged  off  through 
profit  and  loss  or  through  a  surplus  account.  If  there  is  no 
surplus  account,  no  such  charging  off  can  be  accomplished.  This 
company  has  been  unable  to  do  any  such  charging  off,  hence  fair 
treatment  requires  that  this  item  shall  stay  as  an  item  of  value 
upon  which  the  company  is  entitled  to  receive  a  return. 

We,  therefore,  again  say  that  the  valuation  of  $1,030,620.80, 
made  by  this  Commission  on  April  10,  1917,  as  of  August  21, 
1915,  stands. 

Counsel  of  the  company  show  additions  to  property  between 
September  1,  1915,  and  November  1,  1919,  of  $34,158.58, 
making  a  total  of  $1,064,779.38.  Deducting  depreciation  of 
$41,224.83  leaves  the  present  fair  value  of  the  property  upon 
which  the  company  is  entitled  to  a  return,  $1,023,554.55. 

The  accounts  of  the  company  for  the  year  1918  show  that  its 
gross  operating  revenues  were  $103,794.40.  Its  straight  oper- 
ating expenses  were  $49,189.22.  It  charged  off  for  depreciation 
that  year  $2,722.34,  but  on  a  basis  of  an  annual  depreciation  of 
1  per  cent  (based  upon  the  assumption  of  one  hundred  years 
life  of  a  plant)  it  should  have  charged  off  $7,513.20  additional 
for  depreciation.  This  would  have  made  its  total  operating 
expenses  for  1918,  $59,424.76,  leaving  its  apparent  net  income 
J?44,369.64. 

In  addition  to  the  amount  of  its  straight  operating  expenses 
and  depreciation  it  had  the  following' interest  charges: 

4%  on  bonds  in  the  amount  of  $525,000   $21,000.00 

5%  on  bonds  in  the  amount  of  $  75.000   3,750.00 

6%  dividend  on  $450,000  capital  stock    $27,000.00 

A  total   of    $51,750.00 

making  an  apparent  deficit  of  $7,380.36. 
r.U.R.1920B. 


Digitized  by 


Google 


596  MAINE  PUBUC  UTILITIES  COMMISSION. 

For  the  year  1919  (ten  months  actual  and  two  months  esti- 
mated) the  apparent  deficit  was  $8,260.43. 

The  position  of  the  company  is  that  if,  under  rates  just  and 
reasonable,  it  should  receive  a  fair  return  upon  the  fair  value 
of  its  property,  it  is  entitled  to  at  least  6  per  cent  on  this  valua- 
tion of  $1,028,564.55,  which  would  be  approximately  $61,000; 
that  its  actual  net  return  (if  proper  amount  had  been  charged 
for  depreciation)  would  have  been  about  $37,000,  and  that  it 
is  entitled  to  an  increase  in  its  revenue  of  approximately  $24,- 
000. 

[6]  Before  going  further  into  the  matter  of  what  in  this 
instance  would  constitute  a  fair  return,  we  believe  it  necessary 
to  take  up  one  phase  of  the  argument  of  one  of  the  attorneys 
for  the  remonstrants.  He  takes  the  figures  presented  by  the 
company  which  show  in  1918  an  apparent  deficit  of  $3,580.36, 
and  in  1919  of  $4,260.43,  and  argues  that  inasmuch  as  the  com- 
pany paid  its  regular  dividend  of  6  per  cent  upon  its  capital 
stock,  it  must  have  paid  this  dividend  without  the  same  having 
been  earned.  This  statement  would  be  true,  were  it  not  for  the 
fact  that  the  company  did  not  charge  to  its  depreciation  reserve 
the  full  amount  of  1  per  cent,  or  something  over  $10,000  in 
either  1918  or  1919,  but  in  the  former  year  charged  but  $2,- 
722.34,  and  in  the  latter  year  $1,827.41.  This  difference  of 
about  $8,000  each  year,  which  should  have  been  charged  and 
added  to  the  depreciation  reserve,  left  an  apparent  surplus, 
where  if  the  company  had,  as  it  should  have  done,  charged  1 
per  cent  for  depreciation,  there  would  have  been  the  above-named 
deficit.  And  right  in  this  connection  it  may  be  proper  to  say  a 
•word  with  reference  to  the  matter  of  depreciation,  although  we 
have  many  times  pointed  out  the  necessity  for  the  same. 

It  is  now  generally  understood  that  it  is  a  part  of  the  public 
duty  of  each  company,  not  only  to  render  adequate  service  but 
to  keep  itself  in  a  condition  so  that  it  may  continue  to  render 
adequate  service.  The  moment  property  is  put  in  use  it  begins 
to  depreciate  from  use,  obsolescence,  or  other  causes.  A  part 
of  that  depreciation  is  taken  care  of  by  maintenance  from  day 
to  day  or  year  to  year,  but  there  is  a  constant  wearing  out  of 
all  parts  of  a  plant  which  cannot  be  covered  by  maintenance. 
This  wearing  out  is  designated  as  depreciation,  which  is  another 
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name  for  deferred  maintenance.  If  the  various  parts  of  a  plant 
are  wearing  out  beyond  the  point  where  maintenance  will  com- 
pensate^  there  will  come  a  time  when  a  particular  unit  or  part 
will  have  to  be  replaced  with  something  entirely  new.  Unless 
the  company  has  laid  aside,  out  of  its  annual  revenues,  a  suf- 
ficient amount  to  replace  this  worn  out  or  abandoned  unit,  it 
must  somehow  obtain  the  necessary  money  to  replace  this  prop- 
erty, and  this  amount  will  necessarily  be  added  to  the  capital 
account  upon  which  future  customers  will  be  required  to  pay  a 
return.  This  is  not  fair  treatment  to  the  future  customers  and 
has  not  been  up  to  the  limit  of  fair  treatment  to  the  customers 
in  whose  service  the  particular  part  has  been  worn  out.  By 
means  of  modern  accounting  methods,  and  as  a  result  of  long 
years  of  observation  and  experience,  engineers  are  able  to  very 
definitely  determine  the  annual  depreciation  of  a  particular 
kind  of  plant  as  a  whole,  and  to  determine  the  per  cent  of  the 
entire  value  of  the  plant  which  should  annually  be  set  aside  for 
depre<!iation.  This  fund,  so  set  aside,  is  known  as  the  deprecia- 
tion reserve  fund,  and  is  to  be  used  for  the  purpose  of  replacing 
from  time  to  time  worn  out  or  abandoned  parts  of  the  plant. 
The  rates,  which  the  company  is  entitled  to  charge,  must  neces- 
sarily include  an  amount  sufficient  to  enable  the  company  to 
pay  its  operating  expenses,  its  taxes,  its  fair  return,  and  an 
amount  sufficient  to  cover  the  annual  depreciation. 

A  water  plant  as  a  whole  is  estimated  to  have  a  life  of  one 
hundred  years,  hence  the  annual  depreciation  is  1  per  oent,  and 
a  water  company  is  entitled  to  collect  this  amount  from  its  cus- 
tomers, and  its  duty  is  to  set  aside  sudi  amount  as  a  part  of  the 
depreciation  reserve  fund.  If  it  does  not  do  this,  it  is  not  treat- 
ing its  customers  fairly.  If,  instead  of  setting  aside  an  adequate 
amount  for  depreciation,  it  uses  the  funds  which  it  has  collected 
to  pay  dividends,  it  is  giving  its  stockholders  an  unfair  advan- 
tage and  not  treating  its  customers  with  entire  fairness.  And 
so  it  has  come  to  be  a  generally  accepted  fact  that  if,  under  just 
and  reasonable  rates,  the  company  can  obtain  sufficient  revenue, 
it  should  each  year  set  aside  a  definitely  ascertained  amount  for 
depreciation.  If  the  Biddeford  &  Saoo  Water  Company  can  do 
this,  it  is  its  duty  so  to  do,  and  it  should  set  aside,  in  any  event, 
this  amount  for  depreciation  regardless  of  the  matter  of  divi- 
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dends.  It  would  of  course  be  uufortunate  if  a  company  found 
itself  in  a  position  where,  after  paying  its  operating  expenses, 
its  taxes,  and  setting  aside  a  sufficient  amount  for  depreciation, 
it  was  unable  to  pay  in  the  form  of  a  dividend  an  amount  which 
represented  no  more  than  a  fair  return  upon  the  value  of  the 
property  it  was  using  in  the  public  service.  Such  a  condition 
would  put  the  company  in  an  unenviable  position  and  make  it 
exceedingly  difficult  to  obtain  money  for  necessary  expenses  and 
refinancing.  So  one  of  the  matters  which  this  Commission  must 
determine  in  this  case  is  whether  this  company,  under  rates 
found  to  be  reasonable,  can  obtain  sufficient  revemie  to  do  all 
these  things.  If  it  can,  then  its  duty,  as  well  as  the  duty  of  the 
Commission,  is  entirely  clear. 

Coming  now  for  a  moment  to  the  reasons  for  the  claim  of  the 
company  for  additional  revenue.  Mr.  George  F.  West,  the  gen- 
eral manager  of  the  company,  testified  that  the  wages  of  his 
employees  had  not  been  to  any  extent  increased  during  the  war 
period,  and  that  all  of  the  employees  other  than  the  officers  of 
the  company,  were  insistent  upon  an  increase.  It  is  believed  by 
Mr.  West  that  this  increase  cannot  be  less  than  16  per  cent  or 
$3,555  a  year.  He  also  says  that  there  is  necessity  for  an  extra 
foreman,  and  that  this  necessity  has  existed  for  a  considerable 
time,  but  the  procurement  has  been  postponed  in  the  interests 
of  economy.  This  foreman  now  is  believed  to  be  absolutely 
necessary,  and  this  will  add  $1,300  to  the  payroll. 

The  company  has  outstanding  $600,000  in  bonds,  the  major 
portion  of  which  are  upon  a  4  per  cent  basis,  and  a  relatively 
small  amount  of  which  are  on  a  5  per  cent  basis.  Of  this 
amount,  $175,000  will  have  to  be  refunded  within  the  next  two 
years,  and  the  balance  of  $425,000,  within  the  next  four  years. 
Mr.  West  believes  that  this  refunding  cannot  be  done  with  any- 
thing less  than  a  6  per  cent  bond  sold  at  a  small  selling  cost  or 
discount.  Common  experience  and  observation  makes  it  certain 
that  the  bond  of  a  public  utility  corporation,  on  an  interest  basis 
of  less  than  6  per  cent,  cannot  possibly  be  floated  except  at  a 
very  gi*eat  discount.  As  we  pointed  out  in  a  recent  ease,  the 
war  conditions  have  made  it  necessary  for  public  service  com- 
panies to  go  into  the  market  and  bid  with  other  interests  de- 
siring money,  and  this  condition  has  caused  the  price  of  money 
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to  go  up  in  practically  the  same  ratio  with  the  price  of  other 
commodities.  This  means  that  within  the  next  two  years  the 
company  will  have  to  be  receiving  a  revenue  sufficiently  inr 
creased  to  pay  npon  $175,000  the  difference  between  the  inter- 
est charge  of  4  per  cent  and  one  of  at  least  6  per  cent.  This 
situation  seems  to  be  an  unavoidable  result,  for  no  one  believes 
that  within  the  next  several  years  money  can  be  obtained  in 
exchange  for  the  bonds  of  however  good  a  public  service  cor- 
poration at  less  than  6  per  cent.  Mr.  West  feels  that  the  com- 
pany should  not  wait  until  these  bonds  are  actually  due  and 
ihen  undertake  to  do  his  refunding,  but  that  he  should  begin 
this  year  to  exchange  bonds  bearing  interest  at  6  per  cent  for 
those  now  bearing  interest  at  4  per  cent,  and  coming  due  within 
the  next  two  years.  The  attorneys  for  the  various  municipali- 
ties disagree  with  Mr.  West,  but  the  Commission  believes  that 
his  proposed  course  is  entirely  proper.  We  have,  several  times 
within  the  last  two  years,  seen  the  somewhat  disastrous  results 
of  postponing  all  preparation  for  refinancing.  In  several  in- 
stances, companies  have  been  obliged  to  pay  what  might  be  re- 
garded as  exorbitant  rates,  either  in  the  interest  rates  upon 
their  bonds  or  the  price  obtainable  when  they  came  to  be  mar- 
keted. If  Mr.  West,  in  the  interests  of  the  company,  is  able  to 
do  his  refinancing  within  the  next  year  or  year  and  a  half  upon 
practically  a  6  per  cent  basis,  we  believe  he  should  be  permitted 
to  do  so  even  though  it  may  add  a  relatively  small  amount  to  the 
interest  charges  which  the  customers  of  the  company  will  have 
to  bear.  This  total  amount  spread  over  all  of  the  customers 
will  make  so  slight  an  increase  to  each  one  that  it  will  scarcely 
be  noticed. 

Mr.  West  also  believes  that  the  dividend,  which  the  stock- 
holders of  this  company  are  entitled  to  receive,  should  be  a  lit- 
i\(i  in  excess  of  6  per  cent  and  suggests  frj  per  cent  or  6^  per 
cent.  This  is  a  matter  to  which  we  have  given  quite  a  little 
thought.  If  we  should  undertake  to  fix  as  a  value  of  the  prop- 
erty which  the  Biddeford  &  Saco  Water  Company  is  to-day  using 
in  the  service  of  the  public,  basing  that  figure  upon  the  amount 
which  it  would  cost  the  company  to  reproduce  these  same  facili- 
ties to-day,  the  amount  which  we  shoiild  by  this  process  arrive 
at  would  be  nearly,  if  not  quite,  twice  the  amount  which  we 
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have  determined  upon.  Again,  if  $6  return  to  a  stockholder 
upon  each  share  of  his  stock  was  fair  two  or  three  years  ago,  is 
it  fair  now?  Two  or  three  years  ago  he  could  have  taken  his 
$6  and  gone  out  and  bought  twice  as  many  goods  or  done  twi<3e 
as  much  business  as  he  could  with  his  $6  to-day. 

We  ai'e  not  presenting  these  facts  as  a  basis  for  a  claim  that 
the  valuation  of  the  property  of  this  company,  or  that  the  divi- 
dend rate  should  be  doubled,  but  merely  for  the  purpose  of  call- 
ing sharp  attention  to  the  fact  that  each  dollar,  which  the 
stockholder  in  this  way  or  any  other  company  is  to-day  receiving, 
represents  little,  if  any,  more  than  half  the  purchasing  power  of 
the  same  amount  two  or  three  or  four  years  ago.  If,  at  rates  which 
are  just  and  reasonable,  the  stockholders  of  this  company  can 
receive  a  slightly  increased  dividend,  we  believe  they  are  en- 
titled to  the  same.  This  company  has,  from  the  beginning,  given 
to  its  patrons  an  exceptionally  high  order  of  service.  The  water 
which  it  has  furnished  has  always  shown,  upon  analysis,  an 
entire  freedom  from  any  harmful  or  unclean  matter,  and  the 
quantity  as  well  as  the  quality  has  always  been  adequate.  Its 
rates  to  its  domestic  customers  cannot  be  said  to  be  in  any  way 
excessive.  There  are  few,  if  any,  companies  in  the  state  which 
have  charged,  or  are  charging,  less  for  first  faucet  or  other  fix- 
tures than  this  company.  We  do  not  understand  tiiat  any  patron 
is  finding  fault  with  the  rate  being  paid.  The  only  criticism 
of  the  company,  which  has  come  to  the  especial  notice  of  the 
Commission,  relates  to  some  matters  of  minor  extensions  to 
which  we  have  called  the  attention  of  the  company,  and  which 
we  understand  are  to  be  attended  to.  Upon  the  whole,  the  com- 
pany has  given  excellent  service  and  is  entitled  to  fair  treat- 
ment, if  in  giving  it  such  fair  treatment,  no  injustice  is  done  to 
any  of  its  customers.  We,  therefore,  conclude  that  if  the  con- 
ditions and  circumstances  disclosed  by  the  evidence  make  it 
possible  and  proper,  the  company  is  entitled  to  approximately 
$24,000  a  year  more  revenue  than  it  received  in  either  1918  or 
1919. 

This  brings  us  to  the  second  proposition,  are  the  several 
cities  and  towns  paying  an  adequate  amount  for  the  service  which 
is  being  rendered  to  them  ?  If  we  add  $24,000  to  the  $103,704 
gross  revenue,  which  the  company  received  in  1918  and  1919, 
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this  makes  the  amount  which  the  company  should  receive  ap- 
proximately $128,000.  If  these  experts,  whom  we  have  quoted, 
are  right  in  their  belief  that  the  public  service  should  contribute 
approximately  30  per  cent  of  the  gross  revenue,  these  two  cities 
and  towns  should  be  paying  approximately  $38,400  for  the  serv- 
ice being  rendered  to  them.  Eeckoning  the  amount  of  actual 
cash,  which  each  is  paying,  and  adding  to  that  the  amount  of 
taxes  which  the  company  should  pay,  we  find  that  the  four 
municipalities  are  actually  paying  less  than  $19,000  for  the 
entire  service  which  the  company  is  rendering.  If  the  company 
should  receive  in  gross  revenue  $128,000,  nobody  claims  that 
$19,000  is  an  adequate  amount  for  the  several  municipalities 
to  pay  for  the  service  being  rendered  to  them.  As  a  matter  of 
fact,  counsel  for  two  of  the  municipalities  say  frankly  that  if  it 
is  found  that  the  company  is  entitled  to  any  increase  at  all, 
such  increase  should  all  be  placed  on  the  public  service. 

[7]  The  attorney  for  the  other  municipality  has  voiced  a 
statement  which  we  cannot  pass  over  without  some  comment. 
The  substance  of  his  statement  is  that  there  should  be  no  in- 
crease for  the  public  service  being  rendered  to  his  municipality 
for  the  reason  that  it  will  increase  the  taxes  in  his  city,  and 
that  there  would  result  an  increase  in  the  taxes  of  individuals 
who  live  outside  of  the  district  served  by  fire  protection,  and 
these  individuals  will  get  no  benefit  from  the  increased  amount 
which  they  pay  in  taxes.  Each  one  of  these  individuals  must 
be  engaged  in  some  sort  of  business  which  is  directly  dependent 
upon  the  prosperity  and  continued  existence  of  the  property 
and  business  located  and  carried  on  in  that  city.  To  illustrate, 
suppose  the  city  of  Saco  was  without  fire  protection,  and  as  a 
result  of  this  lack  and  failure,  the  York  Mills  should  be  de- 
stroyed by  fire.  Is  there  anyone  living  in  Saco  who  would  not 
be  directly  injured  ?  Is  fhere  any  person  who  pays  a  tax  ^rithin 
the  city  of  Saco,  wko  is  not  directly  interested  in  having  each 
business  place,  and  each  residence  within  the  district,  served  by 
the  water  company  protected  from  the  calamity  of  a  conflagra- 
tion ?  Whether  the  man  be  a  farmer,  who  markets  his  goods  in 
Saco,  or  a  mechanic,  who  lives  just  outside,  and  goes  into  his 
work  each  day,  he  is  surely  vitally  interested  in  the  protection 
from  fire  of  every  item  of  property  within  the  city.  We  appre- 
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hend  that  in  arriving  at  a  fair  value  for  purposeB  of  taxation, 
the  assessors  take  into  account  the  location  of  the  piece  of  prop- 
erty to  be  valued  and  consider  whether  it  is  located  within  the 
protected  district,  and  hence  of  greater  value  .or  whether  it  is 
outside.  We  believe  that  the  great  majority  of  the  citizens  of 
Saco  will  readily  acquiesce  in  the  proposition  that  it  is  entirdy 
fair  to  require  the  municipality  to  pay  for  its  public  service  a 
just  amount  even  though  it  slightly  increases  the  tax  to  each  free 
holder. 

The  first  faucet  rate  in  Biddeford  is  $7,  in  Saco  $8  and  in 
Old  Orchard  $10,  with  a  discount  of  $1  making  the  net  rate  $9. 
We  do  not  believe  there  is  justification  for  this  spread  between 
the  rates  charged  to  different  groupings  of  customers  in  tfie 
territory  of  the  same  company.  There  is  no  real  reason  why 
the  rates  in  Saco  should  be  in  excess  of  the  amount  charged  in 
Biddeford,  and  customers  at  Old  Orchard  should,  in  our  judg- 
ment, be  charged  not  more  than  $1  in  excess  of  the  Biddeford 
rate.  We  shall  order  the  company,  in  view  of  all  the  cii-cum- 
stances  surrounding  the  increase  that  we  are  granting,  to  fix 
the  first  faucet  rate  in  Saco  at  $7,  the  same  as  in  Biddeford, 
and  the  net  rate  at  Old  Orchard  for  the  same  service  at  $8. 

In  order  to  show  what  will  be  the  imdoubted  result  of  the 
1920  operations  of  the  company  under  the  proposed  new  sched- 
ule and  practices,  we  submit  the  following  table.  We  are  using 
actual  figures  for  1919,  obtained  from  the  report  of  the  com- 
pany on  file. 

Income  from  1919  operations   $104,050 

Proposed    increase    24,000 

Gross  expected  revenue  for  1920   $128,060 

Less  proposed  reductions  in  Saco  and  Old  Orchard 2,500 

$125,550 

Actual  operating  expenses  1919    $  52.622 

Add  proposed  increase  in  payroll   3.500 

"  "  "         for  foreman 1,300 

Necessary  increase  for  depreciation   7,400 

Cost  of  caring  for  hydrants 925 

Total  operating  expense  for  1920   $  65.747 

Net   income    $  §9303 

or  less  than  6%  on  $1,000,000. 

The  company,  in  the  prayer  made  a  part  of  its  complaint 
asks  that  this  Commission  will  fix  and  order  substituted  for  the 
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rates  at  present  charged  such  rates,  tolls,  and  charges  or  sched- 
ulee  as  shall  be  jnst,  reasonable,  and  adequate  to  produce  a 
proper  income.  This  literally  interpreted  would  require  the  Com- 
mission to  make  up  the  new  schedule  oi  rates.  The  Commis- 
sion could  do  this,  but  it  is  not  believed  that  this  is  the  best  way 
to  accomplish  the  desired  result.  The  officers  of  the  company 
should,  in  the  first  instance,  establish  the  rates  by  the  filing  of  a 
new  and  proper  schedule  in  accordance  with  this  opinion.  The 
new  schedule  will  provide  for  the  suggested  reduction  in  the 
first  faucet  rates  in  Saco  and  Old  Orchard.  This  will  reduce 
the  amount  of  the  increase  allowed  by  something  over  $2,500, 
and  will  leave  the  net  increase  something  over  $22,000.  The 
company  should  prepare  and  file  a  new  schedule  of  rates  making 
the  above  reduction  and  rateably  increasing  the  amount  which 
the  several  municipalities  are  to  pay  for  service. 

It  is  realized  that  by  permitting  the  company  to  charge  to 
the  municipalities  a  rate  different  from  that  named  in  each  of 
the  several  contracts,  we  are  practically  nullifying  and  bringing 
to  an  end  each  such  contract.  Thereafter  no  contractural  rela- 
tion will  exist  between  the  company  and  any  one  of  these  mu- 
nicipalities. It  is  also  realized  that  the  company  cannot  compel 
the  municipality  to  remit  to  it  the  amoimt  of  taxes  assessed,  or 
permit  the  amount  of  such  tax  to  enter  into  the  rate  charged  for 
public  service.  It  will,  of  course,  be  borne  in  mind  that  unless 
some  arrangement  can  ultimately  be  made  between  the  company 
and  each  municipality  by  contract  or  otherwise,  and  each  mu- 
nicipality assesses  a  tax  against  the  company,  the  amount  of 
this  tax  becomes  part  of  the  operating  expenses  of  the  company 
and  must  be  considered  and  taken  care  of  in  any  final  schedule 
of  rates  designed  to  yield  a  fair  return  which  the  company  is 
entitled  to.  The  schedule  of  rates,  which  the  company  may  file 
for  public  service,  must  be  so  fashioned  as  to  yield  a  sufficient 
amount  in  excess  .of  taxes  to  make  the  sum  charged  for  public 
service  approximately  30  per  cent  of  the  gi'oss  revenue.  We 
fcihall  not  undertake  to  go  into  the  details  of  how  such  a  schedule 
shall  be  fashioned  but  leave  the  same  to  the  company. 

At  our  suggestion,  the  company  has  not  sent  out  its  bills  for 
the  six  months  beginning  January  1st  this  year.  It  is  desirable 
that  they  should  be  sent  out  as  early  in  February  as  possible. 
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We  diall  permit  the  company,  therefore,  to  file  its  new  schedule 
in  accordance  with  this  opinion  upon  less  than  statutory  notice, 
and  shall  notify  the  (jompany  of  this  decision,  and  give  it  op- 
portunity to  prepare  and  file  this  new  schedule.  After  the  same 
is  filed,  if  there  should  appear  to  be  any  matters  which  should 
be  adjusted,  the  Commission  either  upon  its  own  motion  or 
upon  complaint,  will  leave  itself  free  to  adjust  the  same. 


MISSOURI  PUBIilG  SEBVICB  COMMISSION. 

BE  BUTLEE-EICH  HILL  TELEPHONE  COMPANY. 
[Case  No8.  1408,  2119.] 

METZ  TELEPHONE  COMPANY 

V. 

BUTLER-EICH  HILL  TELEPHONE  COMPANY. 
[Case  No.  1981.] 

Discrimination  —  Free  telephone  service. 

1.  A  telephone  company  should  not  be  required  to  give  free  toll 
service  outside  of  the  lines  it  owns  and  switches,  such  service  result- 
ing in  impaired  service  to  its  subscribers. 

DUorimination  —  Free  service  —  Contract. 

2.  Free  telephone  service  cannot  be  based  upon  aa  understanding 
that  such  service  will  be  rendered  when  a  telephone  property  is  pto- 
chased,  when  the  contract,  upon  being  reduced  to  writing  contains  no 
such,  provision. 

Bates  —  Contract  —  Power  of  municijfkality  —  Service  outside  of  lim- 
its. 

3.  A  city  and  a  telephone  company,  not  having  the  power  to  fix 
rates  by  contract  to  be  charged  within  the  limits  of  the  city,  cannot 
fix  rates  for  service  rendered  wholly  without,  and  partly  without  and 
partly  within,  the  limits  of  the  city. 

Constitutional  law  —  Impairment  of  contract  —  Service. 

4.  A  city  and  a  telephone  company  in  Missouri  have  neither  con- 
stitutional nor  statutory  power  to  make  a  contract  prescribing  terms 
and  regulations  of  service,  extending  not  only  through  and  beyond  the 
corporate  limits  of  the  city,  but  into  and  through  other  incorporate 
towns,  so  as  to  prevent  the  exercise  of  the  power  of  the  state  over  the 
terms  and  conditions  upon  which  that  service  should  be  rendered. 
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Mmtes  ~  Telephones  —  Factors, 

5.  In  detenniniDg  the  reasonableness  of  telephone  rates,  the  extent 
and  quantity,  as  well  as  the  quality  of  the  service,  together  with  their 
relation  to  each  other,  must  be  considered. 

[January  29,  1920.] 

Suspension  of  rates  of  Butler-Eich  Hill  Telephone  Company 
at  Butler  and  Spruce,  and  complaint  of  Metz  Telephone  Com- 
pany against  the  Butler-Rich  Telephone  Company  of  refusal  to 
furnish  service  to  subscribers  at  Metz  and  Rich  Hill ;  increased 
rates  authorized,  and  complaint  as  to  service  dismissed. 

By  the  Commission:  On  account  of  tke  relations  existing  be- 
tween the  foregoing  cases  whereby  it  is  necessary  to  settle  the 
issues  raised  in  all  of  them  to  reach  a  solution  of  the  main  prob- 
lems presented,  they  were  consolidated,  heard  together,  and  will 
be  considered  and  disposed  of  in  one  report. 

Because  of  this,  and  of  the  lofng  time  the  principal  issues  have 
been  pending,  and  of  the  many  proceedings  and  orders  hereto- 
fore had  and  made,  a  recapitulation  of  these  and  of  the  matters 
involved  appears  necessary. 

F.  M.  Campbell,  doing  business  under  the  name  and  style  of 
Butler-Rich  Hill  Telephone  Company,  hereinafter  called  "the 
Telephone  Company,"  owns  and  operates  exchanges  at  Butler, 
Rich  Hill,  and  Spruce,  all  in  Bates  county,  Missouri,  and  owns 
and  operates  numerous  rural  lines  radiating  from  the  towns  men- 
tioned, and  also  furnishes  switching  service  for  numerous  farmer 
owned  lines  connecting  with  said  exchanges. 

Of  rural  lines,  the  Telephone  Company  owns  sixteen  entering 
at  Butler ;  twenty-four  at  Rich  Hill,  and  three  at  Spruce.  There 
are  twenty-five  farmer  owned  lines  for  which  the  Telephone  Com- 
pany does  switching  service  at  Butler,  ten  at  Rich  Hill,  and  four 
teen  at  Spruce.  There  are  a  number  of  other  local  telephone 
companies  operating  in  Bates  county,  in  the  towns  other  than 
those  mentioned.  There  are  in  all,  fourteen  switchboards  in  the 
county,  and  one  at  Drexel,  on  the  line  between  Bates  and  Cass 
counties. 

Butler,  the  coimty  seat,  is  near  the  center  of  the  county,  and 
Rich  Hill  is  12  miles  south  of  Butler.  Each  city  has  a  popula- 
tion approximating  four  thousand.  Spruce  is  a  village  situated 
10  miles  east  of  Butler. 
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On  January  29,  1918,  the  Telephone  Company  filed  with  the 
Commission,  schedule  covering  rates  for  exchange  and  rural  tele- 
phone service  at  Butler,  Missouri,  known  as  P.S.C.  Mo.  No.  2, 
to  be  effective  April  1,  1918,  canceling  original  P.S.C.  Mo.. 
No.  1,  and  supplement  No.  1,  thereto.  The  principal  difference 
between  the  proposed,  and  the  old,  schedule,  was  an  increase  of 
75  cents  per  month  over  the  existing  rate  of  ^1.75  per  month 
for  direct  line  business  telephone  service,  and  elimination  of  the 
combination  rate  for  business  and  residence  service,  and  also 
elimination  of  service  free  of  toll,  over  lines  of  certain  other 
Bates  county  telephone  companies  not  owned,  operated,  or 
switched  by  the  Telephone  Company,  by  means  of  which  the 
Telephone  Company  had  theretofore  furnished  free  service  over 
Bates  county  to  all  subscribers  at  its  exchanges  in  Butler,  Spruce, 
and  Eich  Hill. 

The  schedule  also  provided  for  a  charge  of  15  cents  per  toll 
message  for  all  service  outside  of  Butler,  Spruce,  and  Rich  Hill, 
theretofore  performed  free  as  part  of  its  monthly  charge  to  its 
subscribers  at  said  three  exchanges. 

Before  the  requested  effective  date  of  said  schedule,  the  city 
of  Butler,  and  the  Eural  Telephone  Association  of  Bates  county, 
filed  protests  against  approval  of  the  same.  On  March  18,  1918, 
the  Commission  by  an  order,  suspended  the  proposed  schedule 
for  a  period  of  one  hundred  and  twenty  days  up  to  and  including 
July  29,  1918,  and  ordered  a  hearing  upon  the  reasonableness 
of  the  proposed  rates,  rules,  and  regulations,  and  afterward, 
pending  hearing  and  determination  of  the  matter,  entered  its 
order  of  suspension  for  the  further  period  of  six  months  up  to, 
and  including,  January  29,  1919.  This  became  case  No.  1498. 
The  case  came  on  for  hearing  at  the  city  of  Butler  on  April  16, 
1918,  before  a  member  of  the  Commission,  and  much  testimony 
was  taken.  Briefs  were  afterward  filed,  and  the  case  was  sub- 
mitted to  the  Commission. 

On  the  26th  day  of  July,  1918,  the  Commission  filed  a  report 
therein,  and  made  an  order  reciting  that  the  rates  proposed  in 
said  schedule  P.  S.  C.  Mo.  No.  2,  filed  March  12,  1918,  were 
reasonable  and  just,  and  that  upon  the  performance  of  certain 
conditions  imposed  by  the  order,  the  rates  therein  specified  would 
be  permitted  as  the  maximum  rates  to  be  charged  by  the  Tele- 

P.U.R.1920B. 


Digitized  by 


Google 


RE  BUn.ER-RICH  HILL  TELEPHONE  COMPANY.  <$07 

phone  Company,  and  the  order  or  suspension  was  vacated.  The 
Commission  therein  found  and  set  forth:  (a)  That  the  Telephone 
Company  was  not  furnishing  proper  or  sufficient  supervision 
over  its  switchhoard  in  Butler;  (b)  that  the  outside  plant  at 
Butler  was  poorly  maintained,  in  that  in  various  places  cables 
were  not  securely  attached  to  their  messenger  wires ;  that  many 
open  wires  were  slack;  that  cross  arms  were  out  of  line;  that 
knobs  were  placed  on  the  under  side  of  cross  arms,  instead  of  on 
pins  upon  sufficient  cross  arms ;  that  many  poles  were  out  of  line, 
and  that  said  open  wires  in  many  places  were  in  actual  contact 
with  trees  and  other  objects^  causing  opportunity  for  grounding 
of  the  electrical  current. 

The  Commission  ordered  that  the  Telephone  Company  should 
remedy  said  defects  and  insufficiencies,  and  furnish  the  Com- 
mission with  satisfactory  evidence  thereof  on,  or  before,  Septem- 
ber 1,  1918.  The  Commission  further  ordered  that  the  Tele- 
phone Company  should,  on  or  before  September  1,  1918,  file 
schedules  of  rates  for  toll  messages  between  its  Butler  exchange 
and  other  telephone  exchanges  in  Bates  county,  not  owned  or 
operated  by  it,  for  the  further  consideration  and  approval  of  the 
Commission,  and  also  ordered  that  the  rates  and  charges  provided 
for  in  said  schedule  should  be  in  force  and  effect  for  one  year 
from,  and  after,  the  date  they  might  be  made  effective,  and 
should  at  the  end  of  said  year  cease,  and  the  rates  in  effect  at  the 
date  of  the  making  of  the  order,  automatically  return  into  effect, 
and  also  provided  that  the  Telephone  Company  might,  at  the 
end  of  said  period  of  one  year,  furnish  the  Commission  with 
proper  proof  of  the  necessity  for  retaining  the  proposed  increased 
rates. 

Afterward,  as  the  result  of  certain  repairs  and  improvements 
made  by  the  Telephone  Company,  which  the  officials  of  the  city 
of  Entler  and  the  representatives  of  the  rural  subscribers  asserted 
had  not  remedied  the  insufficiency  of  service,  nor  met  the  require- 
ment of  the  Commission,  an  order  was  made  directing  that  a  sup- 
plemental hearing  be  held  on  October  24,  1918,  at  the  city  of 
Butler  before  a  special  examiner,  and  a  hearing  was  held  accord- 
ingly. The  Telephone  Company  submitted  testimony  in  support 
of  its  contention  that  the  service  requirements  of  the  Commission 
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had  been  met,  and  the  city  of  Butler  and  subscribers  to  rural 
lines  submitted  testimony  in  opposition. 

In  the  meantime,  on  August  16,  1918,  the  Telephone  Com- 
pany had  filed  its  schedule  of  toll  charges  under  the  order  made 
March  18,  1918. 

The  Commission  on  October  29,  1918,  subsequent  and  pursu- 
ant to  conclusions  founded  upon  evidence  theretofore  taken,  en- 
tered its  supplemental  order  No.  3  in  said  case  1498,  whereby 
it  found  that  the  Telephone  Company  had  not  remedied  all  the 
defects  and  insufficiencies  in  service  at  its  exchange  in  the  city 
of  Butler,  in  the  particular  manner,  and  to  the  extent  required 
in  the  order  of  July  26,  1918,  and  continued  the  suspension  of 
the  rates  proposed  in  the  Telephone  Company's  schedule  filed 
March  12,  1918,  until  full  performance  should  be  made  of  the 
conditions  imposed. 

The  Commission  also,  by  said  supplemental  order  No.  3,  ap- 
proved as  reasonable  and  just,  the  toll  charges  proposed  in  the 
schedule  filed  August  16,  1918,  specifying  10  and  15  cent  rates 
for  three-minute  messages,  and  5  cents  for  each  additional  two 
minutes  or  fraction  thereof,  and  permitted  said  toll  charges  to 
go  into  effect  as  maximum  rates  on  and  after  November  1,  1918 ; 
but,  provided  also  by  said  order  that  said  toll  rates  should  not 
apply  to  the  interchange  of  messages  by  subscribers  of  the  Tele- 
phone Company  over  any  part  of  the  lines  in  Bates  county  owned 
or  operated  by  it,  and  should  not  apply  to  service  over  the  lines 
of  the  Austin  Inland  Telephone  Company,  and  the  Foster  Tele- 
phone Company,  except  between  the  points  on  the  lines  of  said 
companies,  and  the  points  on  the  lines  of  the  Butler-Rich  Hill 
Telephone  Company. 

These  toll  rates  were  put  into  effect  by  the  Telephone  Com- 
pany. The  Commission,  on  December  5,  1918,  upon  protest 
entered,  and  upon  the  ground  that  it  had  not  considered  or  deter- 
mined the  lawfulness  and  reasonableness  of  the  toll  rates  between 
Rich  Hill  and  other  points  named  in  the  schedule,  made  and 
entered  an  order  suspending  and  postponing  said  rates  applicable 
between  Rich  Hill  and  the  points  named  in  said  schedule,  from 
and  after  December  10,  1918,  pending  hearing  and  decision  as 
to  their  lawfulness  and  reasonableness,  but  provided  in  said  order 
that  nothing  therein  should  affect  the  toll  rates  between  Butler 
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and  other  points  named,  and  between  Spruce  and  other  points 
named  in  the  schedule.  The  Commission  by  said  supplemental 
order  No.  6,  ordered  an  inquiry  and  investigation  into  the  law- 
fulness and  reasonableness  of  these  rates  between  Rich  Hill  and 
points  named  in  the  schedule. 

Subsequently,  on  December  16,  1918,  the  city  of  Rich  Hill 
and  the  Fairview  Telephone  Company,  and  the  Farmers'  Line 
KTo.  89  of  Hume,  Missouri,  filed  a  formal  protest  against  the 
toll  rates  just  mentioned. 

The  city  of  Rich  Hill  set  up  the  terms  of  the  franchise  granted 
to  the  Butler-Rich  Hill  Telephone  Company,  wherein  it  was  pro- 
vided that  the  subscribers  of  the  Telephone  Company  at  Rich 
Hill  should  have  service,  free  of  toll,  throughout  Bates  county, 
on  all  the  lines  owned  or  operated  by  the  Telephone  Company, 
or  with  which  it  has  connections. 

The  Rural  Telephone  Association  of  Bates  county  also  filed 
its  application  for  an  order  so  modifying  said  supplemental  or- 
der No.  3,  as  amended  by  supplemental  orders  Nos.  4  and  5, 
that  the  Telephone  Company  might  not  charge  toll  for  messages 
over  the  lines  between  Butler  and  Adrian,  and  Butler  and  Vir- 
ginia, and  so  that  all  members  and  subscribers  of  the  Butler, 
Adrian,  and  Virginia  exchanges  should  have  free  service  over 
such  lines. 

On  the  26th  day  of  January,  1919,  pursuant  to  an  order  of 
the  Commission,  another  hearing  was  held  by  a  member  of  the 
Commission  at  the  city  of  Butler.  At  this  hearing  the  parties 
api^eared  and  the  testimony  of  many  witnesses  was  produced  by 
the  Telephone  Company,  as  showing  the  repairs  and  improve- 
ments made  in  plant  and  service  since  the  former  hearings,  and 
bv  the  city  of  Butler,  as  showing  there  was  no  improvement  in 
the  sCTvice. 

Before  any  further  findings  or  orders  were  made  by  the  Com- 
mission, on  March  7,  1919^  formal  complaint  was  filed  by  the 
Metz  Telephone  Company  against  the  Telephone  Company,  and 
againjst  a  farmer  line  in  Vernon  county  known  as  the  Diamond 
Telephone  line,  alleging  refusal  of  service  by  the  Telephone 
Company  to  the  Metz  Telephone  Company's  subscribers  over  a 
jointly  ow^ed  line  between  Metz  and  Rich  Hill,  and  asking  that 
the  Telephone  Company  be  prevented  from  taking  on  to  their 
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switchboard  at  Rich  Hill  said  Diamond  Telephone  Line,  and  al- 
leging that  the  Diamond  Telephone  Line  was  changing  from  the 
Metz  switchboard  to  the  Rich  Hill  switchboard  of  the  Telephone 
Company  because  of  the  refusal  of  the  latter  to  give  service  to  the 
Metz  Telephone  Company's  subscribers.  This  originated  case 
No.  1981.  The  Telephone  Company,  in  answer  to  the  complaint, 
stated  that  the  subscribers  owning  the  Diamond  Telephone  Line 
had  voluntarily  constructed  that  line  to  the  limits  of  Rich  Hill, 
where  it  was  met  by  the  Telephone  Company  which  charged  the 
subscribers  $4  per  annum  for  switching  service,  and  stated  also 
that  tlie  line  known  as  the  Metz  Telephone  line,  between  Rich 
Hill  and  Metz,  had  been  jointly  owned  by  the  Telephone  Com- 
pany and  the  Metz  Telephone  Company,  for  the  exchange  of  tolls 
only,  and  that  the  parties  later  acquiring^  the  Metz  Telephone 
Company  property  had  adopted  the  practice  of  "slipping"  sub- 
scribers of  the  Metz  Telephone  Company  into  Rich  Hill,  over 
said  line  between  Metz  and  Rich  Hill,  without  tickets,  hence  the 
discontinuance  of  service  by  the  Telephone  Company  against 
which  the  complaint  was  lodged.  The  Commission  ordered  a 
heai'ing  into  these  matters. 

Afterward,  on  April  8, 1919,  there  was  filed  in  case  ITo.  1498, 
on  behalf  of  the  Rural  Telephone  Association  of  Bates  county, 
the  Johnstown  Mutual  Telephone  Company,  and  patrons  of  the 
Spruce  exchange  of  the  Telephone  Company,  an  application  ask- 
ing the  Commission  to  set  aside  so  much  of  its  former  orders  as 
authorized  the  Telephone  Company  to  charge  a  switching  fee  of 
$4  per  annum,  to  shareholders  in  said  Rural  Telephone  Associa- 
tion, or  to  charge  tolls  to  subscribers  of  the  Johnsto^vn  Mutual 
Telephone  Company,  and  further  asking  an  order  of  the  Com- 
mission requiring  the  Telephone  Company  to  install  an  efficient 
switchboard  at  Spruce. 

The  grounds  of  the  application,  severally  and  respectively  as- 
signed, were :  That  the  lines  of  the  subscribers  of  the  Rural  Tele- 
phone Association  were  in  good  condition  to  the  limits  of  the 
city  of  Butler,  but,  that  their  subscribers  were  not  receiving  ade- 
quate and  efficient  service  because  of  the  inefficiency  within  the 
city  of  Butler  of  the  Telephone  Company ;  that  the  owners  of  the 
Johnstown  Mutual  Telephone  System  had  bought  that  property 
from  the  Telephone  Company,  paying  more  therefor  than  they 
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Otherwise  would  have  paid,  upon  an  agreement  that  they  were 
thereby  to  receive  from  the  Telephone  Company,  service  all  over 
Bates  county  without  toll  charge;  that  the  switchboard  at  Spruce 
was  badly  worn,  and  inadequate,  coupled  with  a  statement  that 
the  patrons  of  that  exchange  stood  ready  and  willing  to  purchase 
and  install  a  modem  and  efficient  switchboard. 

Afterward,  and  before  a  further  hearing  was  had,  the  Tele- 
phone Company,  on  July  29,  1919,  presented  to  the  Commission, 
a  proposed  new  schedule  of  rates,  oovering  the  exchanges  at 
Spruce,  and  the  city  of  Butler,  and  rural  service  from  these 
points.    The  Spruce  schedule  specified  annual  rates  as  follows: 

Raeidenee  stations,  direct  line    $24.00 

Desk  equipment,  an  additional  charge  of   3.00 

Rural  service,  Class  A    12.00 

Class   B    IS.Oa 

The  schedule  also  proposed  a  moving  charge  of  $3,  an  installa- 
tion charge  of  $3.50,  and  a  mileage  charge  in  addition  to  the 
foregoing  rate  on  rural  individual  lines,  of  25  cents  per  month 
per  quarter  mile,  or  fraction  thereof,  of  air-line  distance  between 
the  subscriber's  station  and  city  limits. 

•  The  schedule  applicable  to  the  city  of  Butler  proposed  annual 
rates  as  follows : 

Business  stations,  direct  line    $36.00 

Residence    18.00 

Additional  charge  for  desk  set  equipment  3.00 

Rural  subscribers,  Class  A   9.00 

**  Class  B   18.00 

Moving  and  installation  charges  of  $3  and  $3.50  respectively,  were 
included. 

The  last-named  schedule  also  contained  the  condition  or  propo 
sition  that  the  Virginia  Telephone  Company,  operating  the  ex- 
change at  die  town  of  Virginia,  should  pay  to  the  Telephone 
Company  $33.33^  per  month  to  obtain  free  exchange  service 
with  the  Butler,  Rich  Hill,  and  Spruce  switchboards  of  the  Tele- 
phone Company.  In  the  letter  of  July  28,  1919,  transmitting 
this  schedule,  the  Telephone  Company  stated  that  it  was  intended 
to  apply  to  exchange  service  with  the  exchanges  at  both  Adrian 
and  Virginia.  And  the  Telephone  Company,  by  supplemental 
statement,  filed  August  21,  1919,  asked  that  both  the  Butler 
schedule  and  the  Spruce  schedule  be  amended  by  adding  to  each 
a  provision  that  all  calls  over  trunk  lines  woul4  be  limited  to  five 
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minutes,  and  a  charge  made  of  5  cents  for  each  additional  min- 
ute or  fraction  thereof,  and  also  the  provision  that  the  service 
of  the  Butler  exchange  should  cover  the  towns  of  Virginia  and 
Adrian.  These  schedules,  on  August  1,  1919,  were  suspended 
by  the  Commission,  pending  an  investigation,  for  a  period  end- 
ing November  28,  1919.  Thus  began  case  No.  2119.  The  oity 
of  Butler,  on  August  16,  1919,  filed  its  protest  in  case  No.  2119, 
setting  forth  numerous  objections. 

All  the  cases,  Nos.  1498,  1981,  and  2119  came  on  for  hearing 
together,  and  a  hearing  was  held  by  a  special  examiner  for  the 
Commission  at  the  city  of  Butler,  on  the  27th  and  28th  days  of 
August,  1919.  All  the  parties  appeared.  A  great  volume  of 
testimony  was  offered  and  heard.  Time  was  given  for  the  filing 
of  briefs.  Briefs  have  been  received  presenting  the  various  and 
conflicting  views  and  interests  of  the  parties  concerned,  and  the 
issues  involved  are  submitted  to  the  Commission. 

The  cases  arise  out  of  the  desire  of  the  company  for  an  in- 
crease of  rates  at  its  exchanges,  and  the  right  to  charge  tolls  for 
service  extending  through  exchanges  and  upon  lines  not  owned  or 
operated  by  it  in  Bates  county.  The  opposition  is  founded  upon 
the  contentions;  first,  that  in  certain  cases  the  right  to  charge 
tolls  is  precluded  by  contract ;  in  others,  and  in  general,  that  the 
business  of  the  company,  and  of  the  community,  has  grown  and 
has  been  adjusted  upon  the  basis  of  service  by  the  Telephone 
Company,  without  the  charging  of  tolls  against  its  subscribers 
for  that  service,  in  communications  over  the  county  lines  owned 
or  operated  by  the  Telephone  Company,  and  all  other  lines  in 
the  county  with  which  it  has  connections ;  and  second,  and  gen- 
erally, that  the  service  of  the  Telephone  Company  is  inadequate 
and  inefficient  and  is  not  reasonably  worth  more  than  has  been 
heretofore  charged  for  it. 

Toll  rates. 

[1]  In  both  the  reports  heretofore  made  and  adopted  by  the 
Commission  based  upon  the  hearings  had  in  case  No.  1498,  the 
conclusion  was  reached  that  the  free  service  given  by  the  Tele- 
phone Company  was  largely  responsible  for  the  impaired  service 
given  to  subscribers  at  Butler,  and  that  the  congestion  of  the 
various  connecting  leads,  by  such  free  service,  makes  the  s^vice 
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imfiatisfactory  in  character.  It  was  held  that  the  Telephone 
Company  conld  not  continue  to  give  free  service  outside  the  lines 
it  owns  and  switches,  and  give  proper  service  to  its  own  sub- 
scribers. Upon  that  subject^  considered  as  a  question  of  fact, 
the  Commission  adheres  to  the  views  already  expressed. 

[2]  But,  in  the  last  hearing,  it  was  earnestly  insisted  on  be- 
half of  the  Johnstown  Telephone  Company,  and  the  city  of  Hich 
Hill,  that  the  subscribers  of  the  Johnstown  Telephone  Company, 
and  the  subscribers  of  the  Telephone  Company  at  the  Rich  Hill 
exchange,  are  entitled  to  free  service  over  Bates  county,  to  the 
extent  above  mentioned,  by  virtue  of  contracts  to  that  effect. 

The  contracts. 

Upon  this  subject  certain  contracts  are  before  us  for  consid- 
eration: The  contract  between  Johnstown  Telephone  Company 
and  F.  M.  Campbell  as  sole  owner,  constituting  the  Telephone 
Company,  and  the  contract  embodied  in  the  franchise  ordinance 
of  the  city  of  Rich  Hill,  are  the  principal  ones.  The  Johnstown 
line  connects  with  the  system  of  the  Telephcme  Company  through 
the  Spruce  exchange. 

The  contention  and  testimony  of  the  representatives  and  mem- 
bers of  the  Johnstown  Telephone  Company  were  that  they  bou^t 
the  property  from  Campbell  and  paid  the  purchase  price  of 
$4,000,  upon  an  agreement  that  the  Johnstown  Company's  sub- 
scribers should  have  service  without  payment  of  tolls  over  the 
owned,  operated,  or  connecting  lines  of  the  Telephone  Company 
in  Bates  county. 

Their  testimony  was  that  in  the  negotiations  resulting  in  the 
signing  of  the  contract,  the  property  was  considered  to  be  worth 
only  $3,000,  and  that  the  additional  sum  of  $1,000  was  paid  as 
a  consideration  for  the  service  to  be  rendered  without  toll  charges 
to  the  members  of  the  Johnstown  Telephone  Company.  This  was 
disputed  by  the  Telephone  Company. 

But,  the  contract  was  reduced  to  writing,  and  it  contained  no 
provision  for  service  without  toll  charge  as  contended  for  by  the 
Johnstown  Company.  The  rule  of  wide  application,  and  well 
known,  that  where  the  parties  have  reduced  an  agreement  to 
writing,  the  writing  is  supposed  to  contain  all  of  the  agreement 
and  is  the  only  evidence  of  it,  is  applicable  here.    It  would  be 
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useless  to  discuss  or  attempt  to  weigh  the  evidence  upon  this 
issue,  because,  under  the  rule  stated,  such  evidence  is  not  per- 
mitted to  work  an  alteration  of  the  terms  of  the  written  contract 
Moreover,  it  is  equally  plain  that  if  any  grounds  exist  upon 
which  the  parties  may  seek  a  reformation  of  the  contract,  they 
can  be  available  only  in  a  court  of  equity.  The  Commission  has 
no  jurisdiction  either  to  reform  or  declare  the  eflFect  of  the  con- 
tract, or  to  enforce  it. 

TJpon  these  grounds  it  must  be  held  that  the  Commission  can- 
not make  requirement  upon  the  Telephone  Company  of  service, 
without  charge  to  the  subscribers  of  the  Johnstown  Telephone 
Company,  based  upon  the  contractual  provision  contended  for  by 
the  representatives  of  the  Johnstown  Company.  Any  require- 
ment made  in  respect  of  service  between  the  Telephone  Company 
and  the  subscribers  of  the  Johnstown  Company,  must  be  within 
the  province  of  the  Public  Service  Conunission  to  make,  asd 
must  arise  out  of  the  obligation  assumed  by  the  Telephone  Com- 
pany in  undertaking  to  render  service  to  the  public,  and  not, 
as  is  here  asked,  to  be  done,  upon  a  contract  even  lacking  in  the 
form  of  its  making,  the  very  terms  insisted  upon. 

The  Rich  Hill  frimchise. 

[8]  The  franchise  of  the  Telephone  Company  in  the  city  of 
Rich  Hill  was  granted  by  an  ordinance  of  that  city,  passed  and 
approved  January  23,  1917.  The  city  of  Rich  Hill  intervened 
in  case  No.  1498,  and  set  up  the  provisions  of  this  ordinance  as 
the  foundation  of  its  claim  that  the  subscribers  of  the  Rich  Hill 
exchange  of  the  Telephone  Company  were  entitled  to  have  serv- 
ice, free  of  toll,  over  all  lines  witiiin  Bates  county,  then  or  there- 
after owned  or  operated  by  the  Telephone  Company,  and  over 
all  lines  within  Bates  county  with  which  the  Telephone  Com- 
pany, then  or  thereafter,  might  be  connected.  The  ordinance 
does  in  terms  so  provide.  The  rule  that  a  city  cannot  fix,  as  by 
contract,  rates  unalterable  by  the  rate-making  power  of  the 
state,  to  be  charged  by  a  public  service  company  for  service 
within  the  city,  has  been  settled  beyond  debate ;  Fulton  v.  Pub- 
lic  Service  Commission,  275  Mo.  07,  204  S.  W.  386;  State  ex 
rel.  Sedalia  v.  Public  Service  Commission,  275  Mo.  201,  P.U.R, 
19190,  507,  204  S.  W.  497;  St.  Louis  v.  Public  Service  Com- 
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mission,  —  Mo.  — ,  P.U.R.1919C,  10,  207  S.  W.  799;  Kansas 
City  V.  Public  Service  Commission,  —  Mo.  — ,  P.U.R.1919D, 
422,  210  S.  W.  381. 

These  decisions  are  based  squarely  upon  §  5  of  Article  XII 
of  the  Constitution  of  Missouri,  under  which  it  is  provided  that 
the  exercise  of  the  police  power*  of  the  state  can  never  be 
abridged,  coupled  with  the  holding  by  the  court  that  the  power 
to  fix  rates  arises  from  the  police  power. 

The  decisions  of  the  courts  of  last  resort,  in  other  states,  under 
similar  provisions  and  in  like  cases  to  the  same  effect,  are  so 
numerous  that  particular  citation  of  them  would  be  supereroga- 
tion. It  may  be  added  that  the  Supreme  Court  of  the  United 
States,  on  November  10,  1919,  dismissed  the  writ  of  error  al- 
lowed Kansas  City  in  the  above-mentioned  case,  210  S.  W.  381, 
upon  the  ground  that  the  order  of  the  Commission  violated  no 
right  of  the  city  under  the  Federal  Constitution.  Also  the  deci- 
sion in  Kansas  City  Bolt  k  Nut  Co.  v.  Light,  Heat  &  P.  Co.  — 
Mo.  — ,  204  S.  W.  1074,  may  be  mentioned,  holding  that  a  rate 
fixed  by  the  Commission  suspends  automatically  the  rate  fixed 
by  contract  between  a  utility  company,  and  a  private  company. 
Counsel  for  the  city  of  Rich  Ilill  cites  the  recent  decision  of  the 
Supreme  Court  of  the  United  States  in  Columbus  Railway,  Light 
&  Power  Co.  v.  Columbus,  not  yet  officially  reported,  but  which 
will  be  found  in  United  States  Supreme  Court  Advance  Opin- 
ions, 1  Part  13,  page  416  [240  F.  S.  390,  P.U.K.IOIOD,  230,  63 
L.  ed.  669,  39  Sup.  Ct.  Rep.  349]. 

The  decision  mentioned  is  bottomed  upon  the  law  of  the  state 
of  Ohio,  as  construed  by  the  supreme  court  of  that  state.  Under 
the  law  of  Ohio,  the  city  of  Columbus,  and  the  street  railway 
company  had  been  given  the  clear  power  by  the  state  to  make 
the  contract  involved,  and  the  power  so  given,  was  given  without 
any  reservation  by  the  state  of  the  right  of  exercise  of  its  police 
power,  upon  the  subject-matter  of  the  contract. 

It  has  always  been  the  holding  of  the  Supreme  Court  of  the 
United  States,  that  where  a  state  has  granted  to  a  municii)ality 
and  a  public  sen-ice  company  the  clear  and  unmistakable  power 
to  fix  rates  by  contract,  and  the  power  has  been  exercised  in 
accordance  therewith,  the  exercise  of  the  power  must  be  sus- 
tained.    On  the  other  hand,  the  rule  is  equally  well  settled  in 
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that  court,  that  authority  to  fix  rates  for  a  service  rendered  the 
public,  is  a  legislative  function,  and  a  prerogative  of  the  state, 
and  that  a  surrender  of  this  sovereign  right  can  be  made,  only 
by  virtue  of  a  grant  so  absolute,  and  unequivo^  in  its  terms, 
that  no  doubt  can  be  entertained  of  its  mea^MBg.  Enunciation 
of  these  rules  will  be  found  in  many  decisions.  Among  them  are 
the  following : 

Freeport  AVater  Co.  v.  Freeport,  180  U.  S.  587,  21  Sup.  Ct. 
Rep.  493,  45  L.  ed.  679 ;  Rogers  Park  Wat^  Co.  v.  Fergus,  180 
U.  S.  624,  21  Sup.  Ct.  Rep.  490,  45  L.  ed.  702;  Stanislaus 
County  v.  San  Joaquin  &  K.  River  Canal  &  Irrig.  Co.  192  U.  S. 
201,  210,  24  Sup.  Ct.  Rep.  241,  48  L.  ed.  406;  Home  Teleg.  6 
Teleph.  Co.  v.  Los  Angeles,  211  U.  S.  265,  29  Sup.  Ct.  Rep. 
50,  53  L.  ed.  176;  Wyandotte  County  Gas  Co.  v.  Kansas  ex  rel. 
Marshall,  231  U.  S.  622,  34  Sup.  Ct.  Rep.  226,  58  L.  ed.  404; 
Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commission,  238 
U.  S.  174,  35  Sup.  Ct.  Rep.  820,  59  L.  ed.  1254;  Detroit  United 
R.  Co.  V.  Michigan,  242  U.  S.  238,  P.U.R.1917B,  lOlQ,  61  L. 
ed.  268,  37  Sup.  Ct.  Rep.  87 ;  Puget  Sound  Traction  Light  b 
P.  Co.  V.  Reynolds,  244  U.  S.  574,  P.U.R.19l7F,-57,  61  L.  ed. 
132r>,  87  Sup.  Ct.  Rep.  705;  Englewood  v.  Denver  &  S.  P.  R 
Co.  248  U.  S.  294,  P.U.R.1919B,  638,  63  L.  ed.  — ,  39  Sup.  Ct 
Rep.  100 ;  Pawhuska  v.  Pawhuska  Oil  &  Gas  Co.  250  U.  S.  394, 
P.r.R.1919E,  178,  63  L.  ed.  1054,  39  Sup.  Ct.  Rep.  526. 

Lender  the  provisions  of  §  5,  Article  XII  of  the  Missouri  Con- 
stitution, the  city  of  Rich  Hill  and  the  Telephone  Company  could 
not  make  a  contract  fixing  rates,  unalterable  by  the  exercise  of 
the  police  power  of  the  state. 

Since  a  city  and  a  telephone  company  cannot  thus,  by  contract, 
fix  rates  to  be  charged  for  a  service  to  be  rendered  within  the 
limits  of  the  city,  we  are  of  the  opinion  that  they  cannot  so  fix 
rates  for  a  service  to  be  rendered  wholly  without,  or  partly  with- 
in, and  partly  without,  the  limits  of  the  city. 

[4]  But  it  is  urged  with  great  earnestness  on  behalf  of  the 
city  of  Rich  Hill  that  the  provisions  in  the  ordinance  under 
consideration  have  reference  to  service  only,  and  that  the  agree- 
ment of  the  Telephone  Company  to  render  this  particular  class 
of  service,  without  toll,  is  a  valid  contract^  not  subject  to  the 
exercise  of  the  police  power  of  the  states 
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We  think  this  view  of  it  leaves  out  of  consideration  the  ob- 
vious, and  indubitable  principle,  that  the  power  to  fix  rates  in- 
cludes, of  necessity,  the  power  to  define  the  character  and  e^ent 
of  the  service  which  is  to  be  rendered  at  the  rates  so  established. 
A  service  cannot  be  required  without  compensation  therefor 
from  some  source.  A  rate  cannot  be  established  without  specify- 
ing the  service  to  which  it  shall  apply.  Service  is  subject  to 
regulation,  and  to  the  exercise  of  the  police  power,  to  the  same 
extent,  and  for  the  same  reason  that  rates  are. 

All  of  this  is  obvious,  and  the  application  of  the  police  power 
of  the  state  to  the  correlated  and  interdependent  subjects  of 
rates  and  service,  has  nowhere  been  developed  with  greater  force 
and  ability  than  in  the  opinion  of  our  Supreme  Court,  in  State 
ex  rel.  Missouri  Southern  R.  Co.  v.  Public  Service  Commission, 
259  Mo.  704,  168  S.  W.  1156. 

The  city  of  Rich  Hill  could  not  regulate  service  or  rates  in 
its  own  limits,  and  a  fortiori,  it  could  not  regulate  these  matters 
in  respect  of  a  service  extending  outside  of  its  limits,  into,  and 
through  other  cities  and  towns.  The  city,  and  the  Telephone 
Company,  could  not  withdraw  this  matter  from  the  exercise  of 
the  police  power  of  the  state,  by  making  a  contract  about  it. 
These- views  may  be  found  more  authoritatively,  and  aptly  ex- 
pressed in  the  opinions  in  Milwaukee  Electric  R.  &  Liirht  Co. 
V.  Railroad  Commission,  238  U.  S.  174,  P.U.R.1915D,  501,  50 
L.  ed.  1254,  35  Sup.  Ct.  Rep.  820;  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Commission,  248  U.  S.  372,  P.U.R. 
1919C,  60,  63  L.  ed.  — ,  39  Sup.  Ct.  Rep.  117,  and  Koehn  v. 
Public  Service  Commission,  107  Misc.  151,  176  N.  Y.  Supp. 
147,  P.U.R.1919D,  958. 

Our  conclusion  is  that  the  city  of  Rich  Hill,  and  the  Telephone 
Company,  had  neither  constitutional,  nor  statutory  power  to 
make  a  contract  prescribing  terms,  and  regulations  of  service 
extending  not  only  through,  and  beyond  the  corporate  limits  of 
the  city  but,  into  and  through  other  incorporated  towns,  so  as  to 
prevent  the  exercise  of  the  power  of  the  state  over  the  terms  and 
conditions  upon  which  that  service  should  be  rendered. 

At  the  final  heaving,  the  Virginia  Telephone  Company,  an 
incorporated  company,  advanced  the  claim  of  right  to  service  at 
Tirginia  and  Adidan,  without  toll,  over  the  lines  of  the  Tele- 
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phone  Company  in  Bates  county,  based  upon  a  contract  made 
about  fifteen  years  before  between  Henry  Reinheimer,  predeces- 
sor of  the  Telephone  Company,  and  certain  telephone  members 
or  stockholders,  predecessors  of  the  Virginia  Company. 

The  contract  was  shown  to  have  been  made  in  writing,  but  the 
writing  had  been  destroyed  by  fire.  Be  that  as  it  may,  the  con- 
tract, as  such,  is  unenforceable  by  the  Commission,  and  the  sub- 
ject of  it  is  of  a  character  which,  for  reasons  above  suggested, 
must  yield  to  regulation. 

The  Complaint  of  the  Metz  Telephone  Company. 

The  complaint  of  the  Metz  Telephone  Company,  case  No. 
1981,  was  not  shown  to  be  meritorious.  The  testimony  of  mem- 
bers of  the  Diamond  Line,  a  line  formerly  having  exchange  serv- 
ice through  Metz,  but  which  had  disconnected  with  the  Metz 
Company,  and  had  connected  with  the  Telephone  Company,  at 
Rich  Hill,  showed  that  the  change  was  one  satisfactory  to  the 
members  of  the  Diamond  Line.  This  change,  and  the  refusal 
of  the  Telephone  Company  to  furnish  certain  service,  without 
toll,  to  the  Metz  Company,  were  the  grounds  of  the  complaint. 
The  complaint,  therefore,  presents  now  no  ground  for  action 
other  than  its  dismissaL 

Rates  and  Service  in  Butler  and  Spruce. 

The  schedule  filed  by  the  Telephone  Company  in  case  Xo. 
1498,  provided  for  an  increase  of  rates  in  the  city  of  Butler, 
and  for  the  establishment  of  toll  charges.  The  toll  charges  were 
permitted,  in  modified  form,  as  above  stated,  and  not  permitted 
for  a  service  confined  to  the  Telephone  Company's  owned  and 
operated  lines  in  Bates  county. 

The  schedule  filed  in  case  No.  2119,  as  explained  by  the  com- 
munications of  the  Telephone  Company  concerning  it,  and  by 
the  testimony  offered  at  the  hearing,  proposed  an  increase  of 
rates  at  Spruce,  a  further  increase  in  Butler,  and  a  partial  re- 
turn to  service  without  toll  extending  beyond  the  company's 
lines,  particularly  through  Virginia  and  Adrian,  and  also  the 
Johnstown  exchange,  but,  dependent  upon  the  Telephone  Com- 
pany's success  in  making  the  arrangements  it  desired  with  the 
companies  operating  at  those  places,  and  in  securing  the  consent 
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of  the  Commission  to  such  arrangements.  It  was  proposed  hy 
the  Telephone  Company  that  for  rendering  this  service,  without 
toll,  through  Butler,  to  Virginia  and  Adrian  connections,  it 
should  be  paid  the  sum  of  $400  per  annum  by  the  Virginia  Tele- 
phone Company.  But,  the  evidence  afforded  no  reason  for  con- 
cluding that  the  latter  company  would  agree  to  make  such  a 
payment 

There  was  a  like  failure  to  show  probability  of  the  making 
of  any  arrangement  with  the  Johnstown  Company.  We  are  not 
at  all  convinced  that  the  suggested  arrangements,  if  they  can  be 
made,  will  afford  the  best  solution  of  the  situation,  and  since 
there  is,  at  present,  no  reasonable  assurance  they  can  be  con- 
summated, and  since  their  adoption  would  tend  toward  that 
condition  of  congestion,  resultant  from  free  service,  which  the 
CcMnmission  has  twice  considered  and  disapproved  in  this  case, 
we  will  not  now  further  consider  this  feature. 

Adhering  then  to  the  views  expressed  concerning  service  with- 
out toll  in  the  former  reports,  and  original  orders  of  the  Com- 
mission, there  remains  the  question  of  what  should  be  the  rates 
at  the  Butler  and  Spruce  exchanges,  for  service  extending  not 
beyond  the  Telephone  Company's  owned,  and  operated  lines, 
which  includes  the  service  and  operation,  though  not  the  rates, 
of  the  Rich  Hill  exchange. 

The  Telephone  Company  should  not  be  permitted  to  under- 
take to  render  a  service  without  toll,  beyond  the  lines  owned  or 
operated  by  it,  either  under  the  old  conditions,  or  in  part,  as 
proposed  under  the  schedule  filed  in  case  No.  2119.  To  do  so, 
has  produced,  and  will  produce,  generally  inferior  service.  The 
major  number  of  subscribers  at  the  city  of  Butler,  who  can  have 
only  occasional  need  of  communication  with  points  in  Bates 
county  beyond  the  company's  lines,  ought  not  to  be  required  to 
pay  for  that  class  of  service,  often  used,  by  a  comparatively 
small  number.  Because  of  this,  and  because  the  service  of  the 
Telephone  Company  at  its  Butler  exchange  is  not  as  efficient  as 
it  should  be,  the  schedule  in  case  No.  2119  applicable  to  the  city 
of  Butler,  should  not  be  approved.  Like  considerations  govern 
the  schedule  in  said  case,  applicable  to  the  Spruce  exchange.  The 
installation  and  moving  charges  contained  in  said  schedules, 
should  not  be  allowed  under  the  ruling  in  case  No.  2121,  in  the 
p.U.R.i»2eB. 
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matter  of  the  complaint  of  the  Public  Service  Commission  v. 
Southwestern  Bell  Telephone  Company,  and  companion  cases 
decided  November  26,  1919. 

The  service  of  the  Telephone  Company  to  its  subscribers  at 
Butler  and  Spruce,  and  on  the  rural  lines,  is  not  all  that  is  de- 
sirable. Many  patrons  at  the  last  hearing  testified  in  complaint 
against  the  character  of  the  service,  while  others  testified  they 
were  receiving  good  service.  The  complaints,  collectively  con- 
sidered, covered  a  wide  space  of  time  and  of  territory.  They 
were,  urban  and  rural,  due  in  varying  degrees  to  one  or  more 
causes  operating  singly  or  in  combination,  such  as  inexperience, 
or  lack  of  due  attention  by  the  operators,  failure  of  the  subscrib- 
er to  ring  off  at  the  proper  time,  defective  condition  x>f  equip- 
ment, or  to  natural  causes,  arising  from  unusual  weather  condi- 
tions. 

The  Telephone  Company  has  endeavored  to  improve,  and  has 
improved  the  efficiency  of  the  service  of  its  operators,  in  the  city 
of  Butler.  It  has  expended  a  greater  sum  in  improvements  than 
it  was  ordered  to  do  by  the  Commission,  but,  in  doing  so,  it  did 
not  proceed  in  the  maimer  contemplated  by  the  Commissi<ML 
The  company  is  entitled  to  a  measure  of  relief,  in  its  rates  at  the 
city  of  Butler. 

[5]  The  subscribers  should  not  be  required  to  pay  for  the 
sen  ice  more  than  it  is  reasonably  worth.  But  in  determining 
the  reasonable  worth,  the  fact  must  not  be  lost  sight  of  that  the 
service  afforded  the  Butler  subscribers  extends  to  and  through 
the  exchanges  at  Rich  Hill,  and  Spruce,  on  the  owned  and  oper- 
ated lines,  of  the  Telephone  Company.  The  extent  or  quantity, 
as  well  as  quality  of  service  must  be  considered  together,  in  their 
relation  to  each  other,  because,  it  is  apparent  in  the  record  of  this 
case,  that  the  quality  of  the  service  has  been  affected  by  the  ex- 
tent or  scope  of  the  service. 

We  have  reached  the  conclusion  that  the  schedules  filed  in 
case  No.  2119  should  be  canceled,  and  that  the  schedule  filed 
in  case  No.  1498,  affecting  rates  at  the  city  of  Butler,  to  the  ex- 
tent in  the  first  report  found  just  and  reasonable,  should  be 
allowed  to  go  into  effect,  and  that  the  order  suspending  the  oper- 
ation of  the  toll  schedule  of  the  Telephone  Company  for  service 
out  of  Rich  Hill  over  lines  not  owned  or  operated  by  the  Tele- 
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phone  Company  should  be  annulled.  The  rates  approved  should 
be  made  effective  for  a  period  of  thirteen  months,  and  the  Com- 
mission retain  jurisdiction  pending  said  period,  for  the  purpose 
of  making  such  other  orders  as  may  be  found  proper. 

The  Telephone  Company  must  attentively  continue  the  effort 
to  improve  the  details  of  its  equipment,  and  manner  of  service. 

An  order  in  conformity  herewith  will  follow. 


PENNSYIiVANIA  PUBLIC  SERVICE  COM^IISSION. 

HAZEL-ATLAS  GLASS  COMPANY 

V. 

PITTSBURGH,  CINCINNATI,  CHICAGO  &  ST.  LOTTIS 
BAILROAD  COMPANY. 

[Complaint  Docket  No.  2743.] 

Bates  —  Railroads  —  Freight  —  Localities. 

1.  In  railroad  rat«  practice,  the  industries  to  which  the  same  rate 
applies  need  not  be  located  within  the  same  municipal  or  station  limits. 

Reparation  —  StahUe  of  limitation. 

2.  Under  the  Pennsylvania  statute,  reparation  cannot  be  enforced 
for  a  claim  accruing  more  than  two  years  before  it  was  filed  with  th9 
Commission. 

Reparation  —  Potter  of  Commission  —  FedertU  control  of  railroads, 

3.  Hie  Pennsylvania  Commission  has  no  power  to  make  an  award 
for  overcharges  by  a  railroad  during  tha  tima  tha  road  waa  under 
Federal  controL 

[January  20,  1020.] 

Complaint  as  to  excessive  freight  charges;  reparation  order- 
ed. 

By  the  Commission:  The  plant  of  the  complainant,  desig- 
nated as  Factory  No.  2,  is  located  on  what  is  knoTyn  as  the  Tyler- 
dale  Connecting  Railway,  1.04  miles,  the  entire  length  of  the 
line,  from  the  junction  with  the  Chartiers  Branch  of  the  re- 
spondent. At  the  terminus,  just  beyond  Factory  No.  2,  is  a  con- 
nection with  the  Baltimore  &  Ohio  Railroad. 

The  Tylerdale  Connecting  Railway  is  owned  jointly  by  the 

respondent  and  the  Baltimore  &  Ohio  Railroad  Company.     Tt 

is  operated  by  the  latter;  the  expenses  of  operation  and  mainte- 
P.U.R.1920B. 
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nance  are  apportioned  on  the  basis  of  the  number  of  loaded 
cars  hauled  over  the  railway  for  each  company. 

In  the  year  1916  the  complainant  installed  a  compressor  plant 
for  the  manufacture  of  gas,  the  consumption  of  which  would 
average  1,500  tons  of  coal  per  week.  The  coal  was  moved  from 
Meadowlands,  on  the  Ohartiers  Branch  about  three  miles  dis- 
tant from  Factory  No.  2.  It  appears  that  coal  was  not  shipped 
to  this  plant  from  nearby  points  prior  to  this  arrangement. 

The  contention  of  the  complainant  is  that  the  rate  in  effect  to 
Tylerdale,  which  is  5  cents  per  ton  less  than  the  rate  charged, 
should  apply  to  the  shipments  made  to  Factory  No.  2,  and  repa- 
ration to  the  extent  of  the  alleged  overcharge  should  be  awarded. 

Tylerdale  is  not  an  incorporated  borough,  nor  are  its  bound- 
aries defined.  The  station  is  located  on  the  Ohartiers  Branch 
about  .2  of  a  mile  east  of  the  connection  with  the  Tylerdale 
Connecting  Railway.  The  station  at  Washington  is  1.1  miles 
east  of  Tylerdale  on  the  same  branch.  In  respondent's  answer 
it  is  stated — 

".  .  .  that  complainant's  said  No.  2  Factory  is  not  lo- 
cated in  Tylerdale  but  is  located  at  the  southerly  terminus  of 
the  Tylerdale  Connecting  Railroad  in  the  township  of  Canton, 
outside  and  south  of  the  borough  of  Washington ;  that  complain- 
ant's said  No.  2  Factory  is  not  located  within  the  territory  tak- 
ing the  said  short  haul  coal  rates  applicable  to  shipments  of  coal 
destined  for  Tylerdale  delivery  during  the  said  period  specified 
in  the  complaint  but,  on  the  contrary,  complainant's  said  No.  2 
Factory  is  so  located  as  that  the  short  haul  coal  rate  to  Wash- 
ington was  properly  and  lawfully  applied  to  all  shipments  of 
coal  destined  for  delivery  at  complainant's  said  No.  2  Factory 
during  the  said  period  specified  in  the  complaint." 

Examini(tion  of  the  tariffs  in  the  files  of  the  Commission  de- 
velops that  respondent's  tariff  P.  S.  C. — Pa,  P.  141,  effective 
October  18,  1915,  published  the  following  rates  on  coal  per  ton 
of  2,000  pounds  from  Meadowlands  to — 

Washington    (l^lerdale)    25  cents 

Washington 30  cents 

This  tariff  was  superseded  effective  April  1,  1917,  by  P.  S.  C. 
— Pa.  P.  179  which  made  no  changes  in  these  rates.  On  July  1, 
1917,  by  P.  S.  C. — Pa.  P.  195,  the  rates  were  both  increased 
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15  cents,  and  remained  40  cents  and  45  cents,  respectively,  un- 
til June  25,  1918. 

The  rate  to.Tylerdale  is  applied  to  industries  on  the  Tyler- 
dale  Connecting  Railway,  as  far  up  the  branch  as  Wylie  avenue. 
This  brings  the  Tylerdale  rate  to  within  .74  mile  of  Factory  No. 
2  of  the  complainant.  This  arrangement  is  not  a  matter  of 
tariff  record  but  is  apparently  merely  a  matter  of  instruction 
to  the  respondent's  agents.  Eespondent's  witness  testified: 
"...  I  came  to  the  conclusion  that  those  concerns  were 
probably  within  the  limits  of  Tylerdale  as  a  rate  proposition. 

Neither  the  tariffs  of  rates  nor  the  station  list  of  the  respond- 
ent include  this  branch,  the  Tylerdale  Connecting  Railway. 
The  station  Washington  is  located  on  the  Chartiers  Branch, 
from  which  the  Tylerdale  Connecting  Railway  diverges.  Wash- 
ington is  not  located  on  the  railway  and  points  thereon  are  not 
directly  intermediate  to  Washington.  It,  therefore,  follows  that 
there  are  no  rates  published  to  points  on  that  branch.  The  rate 
situation,  with  respect  to  traffic  from  the  Baltimore  &  Ohio  Rail- 
road, is  more  regular,  for  that  company  shows  in  its  station  list 
and  tariffs  that  Tylerdale  is  on  the  Tylerdale  Connecting  Rail- 
way. Rates  issued  to  or  from  that  point,  therefore,  apply  to 
all  points  on  the  railway  unless  otherwise  specifically  specified. 

The  respondent's  argument  briefly  stated,  is  that  Factory  No. 
2  is  not  located  in  Tylerdale,  and  the  situation  and  conditions 
attaching  to  complainant's  plant  are  not  similar^  to  those  sur- 
rounding the  plants  on  the  railway  which  do  enjoy  the  Tylerdale 
rate. 

[1]  In  railroad  rate  practice  it  does  not  follow  that  all  in- 
dustries to  which  the  same  rate  applies  are  located  within  the 
same  municipal  or  station  limits.  It  frequently  occurs  that 
all  points  on  a  branch  are  subject  to  the  same  rates  that  apply 
to  or  from  the  point  at  the  junction  of  the  branch  with  the  main 
line.  Upon  consideration  of  the  facts  in  this  case,  the  Commis- 
sion is  of  the  opinion  that  the  reasonable  rates  from  Meadow- 
lands  to  Hazel-Atlas  Glass  Company,  Factory  No.  2,  during  the 
period  concerned,  are  the  rates  which  were  in  effect  to  Tyler- 
dale, and  will  so  order. 

[2,  3]  On  January  14th,  1919,  the  complainant  presented 
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to  the  Commission  infonnaDy  this  claim  for  reparation,  sup- 
ported by  a  detailed  list  of  the  cars  received  at  itg  plant  to- 
gether with  the  other  data  necessary  to  determine  the  overcharge. 
The  claim  was  designated  as  reparation  docket  !N"o.  1257  and 
was  duly  submitted  to  the  respondent,  who  declined  it,  contend- 
ing that  the  rate  charged  was  proper.  The  two-year  period  pre- 
scribed by  the  statute,  therefore  limits,  the  period  in  which 
reparation  may  be  ordered  to  January  14th,  1917.  Cambria 
Steel  Co.  V.  Baltimore  &  O.  R  Co.  P.U.R.1919A,  229.  The 
operation  of  the  railroads  by  the  President,  through  the  United 
States  Railroad  Administration,  precludes  an  order  which  would 
aflfect  shipments  which  moved  after  December  31sf,  1917. 

The  Commission  finds  that  the  complainant  actually  sus- 
tained damages  to  the  extent  of  5  cents  per  ton  on  the  shipments 
which  were  made  during  the  period  January  14,  1917  to  De- 
cember 31,  1917.  The  respondent  has  not  submitted  evidence 
of  having  verified  the  statement  of  cars  moved  as  submitted  by 
the  complainant  and  will  be  ordered  so  to  do  within  thirty  days 
from  the  date  of  the  service  of  the  order  in  this  case,  where- 
upon the  Commission  will  issue  an  order  setting  forth  the 
amount  to  be  paid  as  reparation,  for  which  jurisdiction  is  re- 
tained. 


ARIZONA  CORPORATION  COBIBOSSION. 

BE  TUCSON  FARMS  COMPANY  et  aL 
[Docket  No.  647-E-7,  Decision  No.  843.] 

CofUracts  —  Written  —  Superseding  verbal  represetttation. 

1.  Written  provisions  in  contracts  for  the  purchase  of  land,  super- 
sede any  verbal  representations  made  in  connection  therewith. 

Oommissiona  —  Powers  —  Validity  of  contract. 

2.  The  Arizona  Corporation  Commission  has  no  power  to  dsolars 
contracts  invalid,  even  if  fraud  be  shown. 

Public  utilities  —  What  constitute  —  Land  company  ouming  gtoek  In 
uHtter  company. 

3.  A  land  company  is  not  a  public  utility  memHj  beoaose  it  owns 
a  majority  of  tha  stock  of  watir  companies  which  are  admittedly  pub- 
lic utilities. 
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Contracts  —  Purchase  of  land  —  Irrigation  rates  —  Verbal  reprC' 
•entoHon, 

4.  Purchasers  of  land  under  contracts  providing  lor  the  main- 
tenance and  operation  of  water  systems  by  pro  rata  assessments,  in 
sums  sufficient  to  meet  the  actual  expenses,  cannot  avail  themselves  of 
oral  representations  made  prior  to  the  execution  of  the  contract,  that 
the  rates  for  water  would  never  exceed  a  specified  amount. 

Contracts  —  Purchase  of  lands  —  Irrigation  —  Amount  of  untter. 

5.  Purchasers  of  land  under  contracts  providing  that  the  pur- 
chasers were  entitled  to  a  specified  amount  of  water  ^'if  such  amount 
be  available,**  cannot  avail  themselves  of  verbal  representation  made 
prior  to  the  contract  that  they  were  to  receive  a  specified  amount  of 
water  per  annum. 

MUUes  —  One  contract  for  entire  district, 

6.  Water  consumers,  in  different  irrigation  systems,  can  have  no 
valid  objection  to  one  contract  for  electric  power  for  the  entire  dis- 
trict, since  they  may  thus  obtain  a  more  favorable  rate  than  if  the 
power  company  treated  each  system  as  a  separate  consumer. 

PuUic  utilities  —  Meeting  of  stockholders  —  Xotioe. 

7.  Proper  notice  should  be  given  of  all  meetings  of  stockholders 
of  an  irrigation  company  to  the  various  stockholders,  although  the  by- 
laws provide  that  the  annual  meeting  shall  be  held  upon  a  certain  day 
and  that  no  other  notice  thereof  shall  be  given. 

Service  ~  Irrigation  —  Measurement  of  water. 

Discussion  of  necessity   of   irrigation   company  measuring  water 
served  to  patrons,  p.  638. 
Service  —  Irrigation  —  Observance  of  rules. 

Discussion  of  necessity  of  irrigation  consiuners  observing  rules  for 
conservation  of  water,  p.  688. 
Ueceivers  —  BoDpense  of  proceeding. 

Discussion  of  expense  of  receivership  proceedings,  p.  64S. 
Security  issues  —  Sale  price. 

Statement  that  sale  of  bonds  at  90  is  not  unreasonably  low,  p.  644. 
Conastitutional  law  —  Impairment  of  contract  —  Franchise  rates. 

Discussion  of  power  of  Commission  to  change  franchise  rates,  p.  645. 

[October  80,  1919.] 

Investigation  on  the  Commission's  OTvn  motion  into  the  af- 
fairs of  the  Tucson  Farms  Company,  Sahuarita  Water  Com- 
pany and  Silver  Lake  Water  Company ;  Silver  Lake  Water  Com- 
pany and  the  Sahuarita  Water  Company  ordered  to  furnish 
adequate  water  supply  and  to  file  schedule  of  rates. 

Appearances:  William  Weinstein,  Esquire,  for  complainant 
consumers,  John  H.  Campbell,  Esquire,  Samuel  L.  Kingan, 
Esquire,  for  respondents. 
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BettSy  Chairman:  The  action  of  the  Commission  in  issuing 
an  order  for  an  investigation,  on  its  own  initiative,  into  the 
conduct  of  the  affairs  of  the  respondents  herein,  followed  a 
complaint  filed  by  Willis  Walker  and  others  on  October  9,  1917, 
heard  under  docket  No.  459  in  which  it  was  alleged  that  the 
complainants  were  consumers  of  the  water  under  the  irrigation 
.  projects,  owned,  controlled  and  o]>erated  by  the  respondents. 
It  was  claimed  that  the  water  supply  had  been  inadequate,  that 
discriminatory  practices  had  been  indulged  in,  and  that  the 
rates  were  exorbitant  and  unreasonable.  The  investigation  in 
docket  No.  459  was  confined  largely  to  a  determination  of 
whether  or  not  the  respondents  were  public  service  corporations 
as  defined  in  the  public  service  statute  of  this  state.  In  its  opin- 
ion and  order  therein,  the  Commission  found  as  a  fact  that  said 
respondents  were  public  service  •  corporations,  and  they  were 
required  to  file  a  schedule  of  rates,  rules  and  regulations  ap- 
plicable to  the  service.  Following  the  issuance  of  the  opinion 
and  order  therein,  further  complaints  were  received  from  the 
consumers  concerning  particularly  the  rates  in  effect  prior  to 
1919,  and  a  new  schedule,  which  it  was  proposed  to  make  ef- 
fective, said  schedule  to  be  in  a  manner  retroactive  for  the  vear 
1918,  and  to  be  applied  henceforth. 

That  the  subject  may  be  more  clearly  set  forth  hei-ein,  we  are 
quoting  from  the  complaint>  aud  demands  in  the  original  docket 
as  follows: 

"11. 

We  do  hereby  make  the  following  complaints: 

1.  That  there  is  insufficient  water  to  raise  crops  on  all  the 
land  in  cultivation  at  present,  therefore,  we  did  not  crop  but 
approximately  one-half  of  the  land. 

2.  That  our  land  was  not  grubbed  and  leveled  properly  as 
promised. 

3.  That  we  lost  a  large  portion  of  our  crops  for  the  lack  of 
vtrater  in  due  time. 

4.  The  cause  of  our  not  getting  enough  water  was  laci  of 
enough  wells,  the  belts  being  broken,  the  pumps  out  of  repair 
and  worn  out,  pulleys  too  small  on  motor,  motor  too  small  on 
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pump,  pump  too  small  for  well.    This  could  have  been  avoided 
witli  proper  management. 

IIL 

Demands. 

1.  We  demand  that  we  have  competent  men  to  supervise  and 
repair  pumps. 

2.  That  we  should  have  more  water  and  an  equally  distributed 
supply  of  same. 

3.  That  belts  be  mended  and  pumps  be  repaired  immediately 
if  needed,  whether  day  or  night. 

4.  We  also  demand  further  that  pumps  suit  the  well,  motors 
fit  the  pump,  pulleys  fit  the  motor  and  pump. 

5.  We  further  demand  that  there  will  be  built  cement  ditches 
and  weir  boxes  at  pumps,  and  that  the  water  company  keep 
canal  ditches  in  repair  and  free  from  noxious  weeds. 

6.  We  also  demand  a  satisfactory  adjustment  to  each  and 
every  purchaser  of  land  in  the  Sahuarita  District." 

It  is  clearly  obvious  that  some  of  the  complaints  and  demands, 
as  outlined  above,  are  without  the  pale  of  the  jurisdiction  of 
this  Commission,  and  that  we  are,  therefore,  powerless  to  give 
the  relief  prayed  for. 

These  will  be  discussed  at  greater  length  hereinafter. 

The  notice  of  the  investigation  and  hearing  in  the  instant 
case  was  issued  on  July  24,  1919  and  the  hearing  held  at  Tuc- 
son on  August  6th  and  7th,  verbal  argument  before  the  Commis- 
sion en  banc  at  Tucson  on  September  19,  1919. 

The  various  tracts  of  land  comprising  the  districts  on  which 
the  complainants  are  located  contain  an  aggregate  of  approxi- 
mately 12,000  acres  located  in  the  Santa  Cruz  Valley  near  the 
city  of  Tucson  in  Pima  county.  The  tracts  are  designated  as 
the  Silver  Lake  Division,  Catalina  Gardens,  Tucson  Gardens, 
Mission  Division,  and  Sahuarita  Division.  Only  those  tracts 
embraced  within  the  Silver  Lake  and  Sahuarita  Divisions  are 
involved  in  the  proceedings  before  us. 

The  development  of  this  project  was  originally  undertaken 
by  the  Pima  Land  &  Water  Company  about  the  year  1911. 
The  promoters  were  the  Magenheimer  Brothers  of  Chicago. 
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The  efforts  of  these  gentlemen  met  with  many  difficulties  which 
are  incident  to  the  developing  of  a  new  district  Their  faith 
in  the  ultimate  success  of  the  undertaking  was  well  founded  as 
later  developments  have  demonstrated.  The  lands  have  proved 
wonderfully  productive  and  by  virtue  of  their  location  adjacent 
to  the  city  of  Tucson,  and  close  to  the  principal  mining  districts 
of  the  state,  they  are  afforded  markets  unequalled  or  at  least 
unsurpassed  in  other  sections  of  the  country.  It  is  true  that 
some  particular  tracts  of  land  are  less  productive  than  others 
and  more  expensive  to  farm.  This  condition  obtains  in  all  parts 
of  the  country,  and  is  no  argument  against  the  district  as  a 
whole. 

By  reason  of  the  difficulties  encountered,  and  perhaps  inex- 
perienced in  the  promotion  of  irrigation  districts,  the  original 
promoters,  about  the  year  1912,  met  with  serious  financial  em- 
barrassment. Their  lands  were  heavily  mortgaged,  obligations 
were  continually  increasing,  and  it  was  evident  that  a  receiver- 
ship must  follow  very  shortly  unless  they  were  able  to  make 
satisfactory  arrangements  for  a  further  financing  of  the  project. 
The  mortgage  and  floating  indebtedness  of  the  company  exceed- 
ed $1,000,000.  At  this  time  negotiations  were  entered  into 
with  English  capitalists,  the  consummation  of  which  resulted 
in  the  organization  and  incorporation  of  the  Tucson  Farms  Com- 
pany. 

The  memorandum  of  agreement  providing  for  the  formation 
of  this  company  and  for  the  organization  of  the  various  water 
companies  therein  named,  was  entered  into  on  June  4,  1914, 
and  duly  recorded  in  the  office  of  the  recorder  of  deeds  of  Pima 
county,  Arizona,  as  evidenced  by  the  exhibits  submitted  herein. 

The  articles  of  incorporation  of  the  Tucson  Farms  Company 
were  filed  in  the  office  of  the  territorial  auditor  of  the  territory 
of  Arizona,  on  the  18th  day  of  November,  1911,  having  been 
recorded  in  the  office  of  the  county  recorder  of  Pima  county, 
Arizona,  on  the  17th  day  of  November,  1911. 

At  the  time  of  the  organization  of  the  Tneson  Farms  Com- 
pany, and  of  the  water  companies  heretofore  referred  to,  the 
by-laws  of  the  water  companies  were  attached  to  the  deeds  and 
duly  recorded  with  the  other  instruments  in  the  office  of  the 
county  recorder  of  Pima  county,  which  had  the  effect  of  placing 
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the  general  public  upon  notice  of  the  provisions  of  said  by-laws 
in  the  same  manner  that  notice  is  given  of  the  title  to  real  estate. 
Reference  is  here  made  to  this  fact  for  the  purpose  of  further 
comment  with  reference  to  the  organization  and  plan  of  opera- 
tion of  the  water  companies  by  the  stockholders  thereof. 

Following  the  reorganization  of  the  company  and  the  further 
financing  thei*eof,  an  energetic  campaign  was  launched  for  the 
purpose  of  colonizing  the  lands.  It  appears  that  the  active 
campaign,  with  respect  particularly  to  advertising  and  offering 
of  the  land  to  the  public,  was  handled  through  the  Chicago  of- 
fice. Illustrated  literature,  descriptive  of  the  land  and  of  the 
country  in  general,  was  issued  and  given  wide  circulation.  This 
literature  contained  indorsements  and  letters  of  recommendation 
from  many  prominent  persons  in  Tucson  and  vicinity.  Many 
of  the  letters  were  given  by  men  of  prominence  and  well-known 
integrity  who  have  lived  in  this  state  for  long  periods.  While 
it  is  true  that  the  project  is  pictured  in  its  most  favorable  light, 
it  does  not  appear  that  the  statements  are  tinusually  extravagant, 
and  we  have  no  hesitancy  in  expressing  the  opinion  that  the 
project  will  ultimately  succeed  even  beyond  the  expectations  of 
its  promoters.  Climatic  and  market  conditions  are  extremely 
favorable  to  this  district.  The  land  is  at  least  equal  to  that  of 
r.ny  other  part  of  the  Southwest,  and  looking  forward  to  a  great- 
er planting  and  production  of  cotton,  which,  in  the  last  three 
years  has  proved  to  be  the  salvation  of  the  Salt  River  Valley 
and  which  has  enhanced  land  values  from  100  to  300  per  cent, 
we  predict  that  the  value  of  the  land  under  these  projects  will 
be  greatly  in  excess  of  the  original  purchase  price. 

In  this  connection  we  may  express  the  opinion  that  on  the 
face  of  the  showing  made  the  original  purchase  price  of  this 
land,  namely  $250  per  acre  in  1914  and  1915,  was  somewhat  in 
excess  of  the  actual  value  at  that  time. 

fl]  The  principal  grievances  of  the  complainants  herein  ap- 
pear to  be  that  misrepresentations  were  made  with  reference  to 
the  value  of  the  land,  and  the  service  of  irrigation  water,  and 
the  rates  charged  or  to  be  charged  therefor.  These  representa- 
tions were  made  almost  entirely  by  the  selling  agents  of  the 
company  throughout  the  Middle  West,  whence  the  colonists  were 
secured.     Practically,  without  exception,  representations  were 
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made,  according  to  the  teatimony,  that  an  ample  supply  of  water 
would  be  furnished  at  a  cost  of  $3.50  per  acre  per  annum.  We 
are  entirely  convinced  that  representations  of  this  character  were 
made  by  the  selling  agents  and  we  have  no  word  of  criticism 
to  otfer  that  the  purchasers  were  disposed  to,  and  did  believe, 
these  statements.  However,  it  is  shown  that  in  most  instances 
the  purchasers  were  brought  'to  Tucson  for  the  purpose  of  in- 
specting the  district,  and  that  the  contracts  for  the  purchase  of 
land  were  not  entered  into  until  after  these  inspections  were 
made,  and  it  must  be  conceded  that  the  written  provisions  of 
the  contract  would  and  did  supersede  the  verbal  representa- 
tions. 

[2]  If  we  should  concede  that  misrepresentations  were  made 
with  reference  to  the  value  and  productiveness  of  the  lands,  even 
to  the  extent  that  fraud  might  be  shown,  it  would  not  be  within 
the  power  of  this  Commission  to  adjudicate  the  matter,  and 
ledress  would  necessarily  have  to  be  secured  through  a  court  of 
competent  jurisdiction.  Insofar  as  the  respondents  herein  are 
public  service  corporations,  the  rates  charged  for  water  for  irri- 
gation purposes  may  be  reviewed  and  adjusted  by  the  Commis- 
sion. 

[3]  From  the  evidence  adduced  at  the  hearing  herein  we  are 
now  of  the  opinion  that  the  Tucson  Farms  Company  cannot  be 
designated  as  a  public  service  corporation.  We  do,  however, 
retain  jurisdiction  over  the  Silver  Lake  and  Sahuarita  Water 
Companies.  It  is  true  that  the  Tucson  Farms  Company  owns 
a  majority  of  the  stock  of  the  Silver  Lake  and  Sahuarita  Water 
Companies,  but  this  is  only  because  of  the  fact  that  it  owns  a 
majority  of  the  land  acreage  under  these  tracts,  and  its  owner- 
ship in  the  water  companies  does  not  place  it  in  a  different  light 
in  any  respect  from  any  other  stockholder  of  said  companies 
except  as  to  its  land  holdings.  Of  the  5,393  acres  contained 
within  the  Silver  Lake  tract,  the  farms  company  owns  3,506 
acres,  of  the  3,626  acres  within  the  Sahuarita  tract  the  farmi 
company  owns  3,112  acres. 

In  a  pamphlet  issued  by  the  farms  company  entitled  "Tucson 
Farms,"  which  was  submitted  in  evidence  as  one  of  the  exhibits 
by  the  complainants,  and  which,  it  was  allied,  contained  many 
misrepresexitationSy  we  find  the  following  statement: 
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'We  have  divided  the  water  system  into  five  units  each  inde- 
l)endent  of  the  others.  .  •  .  The  shares  of  stock  in  each 
company  will  be  the  number  of  acres  it  supplies  and  no  more. 
In  other  words,  there  is  one  share  of  water  stock  for  each  acre 
under  water  and  the  putchaser  receives  one  share  of  water  stock 
for  each  acre  he  purchases  under  water  therefore  the  purchaser 
of  land  lying  in  these  units  is  a  proportionate  owner  in  the  water 
supply  system.  .  .  .  The  only  cost  to  you  for  your  water 
supply  is  the  cost  of  electric  current  and  maintenance.  This 
cost  is  kept  separate  for  each  water  company  and  is  prorated 
according  to  the  acreage  under  water  in  each  water  company. 
.  .  .  The  company's  experience  in  three  years,  operations 
shows  that  the  power  and  maintenance  of  the  water  system  cost, 
according  to  crop  grown,  from  $4  to  $8  per  acre  for  the  entire 
twelve  months  growing  season." 

As  we  have  heretofore  stated,  we  believe  that  verbal  represen- 
tations were  made  to  the  purchasers  that  water  would  be  fur- 
nished for  irrigation  purposes  on  the  basis  of  $3.50  per  acre  per 
annum.  This  belief  is  strongly  supported  by  the  fact  that  the 
farmers  were  not  charged  previous  to  the  spring  of  1919  in  ex- 
cess of  that  amount.  Perhaps  it  may  have  been  the  hope  of  the 
company  that  with  increased  planting  and  production,  as  the 
land  was  put  under  cultivation,  that  the  maintenance  cost  would 
be  sufficiently  reduced  to  enable  them  to  continue  service  at  this 
price.  In  reaching  a  conclusion  we  must,  however,  be  bound  by 
the  provisions  of  the  written  contracts  entered  into  and  the  pro* 
visions  of  the  articles  of  incorporation  and  by-laws  of  the  water 
companies. 

From  the  articles  of  incorporation  and  by-laws  of  the  Silver 
Lake  Water  Company  we  quote  as  follows: 

Section  I.  of  Article  IV.  of  the  by-laws,  "Certificates  evidenc- 
ing shares  of  the  capital  stock  of  the  corporation  shall  be  issued 
only  to  persons  or  corporations  eligible  to  be  stockholders  and 
on  the  basis  of  acreage  and  geographical  location  of  lands  as 
defined  in  the  Articles  of  Incorporation.  No  certificate  shall  be 
susceptible  of  transfer,  assignment  and  reissue  save  and  except 
in  favor  of  the  person  who,  or  corporation  which,  prior  to  such 
reissue,  shall  have  become  entitled  thereto  as  provided  by  the 
Articles  of  Incorporation  and  these  by-la\vs. 
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"The  board  of  directors  may  make  further  reasonable  regula- 
tions concerning  the  issue,  transfer,  and  registrations  of  cer- 
tificates evidencing  shares  of  the  capital  stock  of  the  corporation 
not  inconsistent  with  the  Constitution  and  laws  of  Arizona,  and 
the  requirements  of  the  Articles  of  Incorporation  and  these  by- 
laws." 

Section  III.  of  Article  IV.  "The  certificates  evidencing  the 
capital  stock  of  the  corporation  from  time  to  time  outstanding 
shall  be  deemed  to  represent  the  beneficial  right  of  the  owners 
of  the  land  described  in  said  certificate  to  all  wateor  and  water 
rights  appurtenant  to  said  lands  held  by  the  corporation,  and  to 
the  lifting,  carriage,  and  conveyance  thereof  by  means  of  Wells, 
pumps,  canals,  and  ditches  provided  for  the  purpose  of  affording 
facilities  for  irrigating  said  lands  and  intrusted  to  the  corpora- 
tion for  that  purpose. 

"Save  and  except  as  may  be  specifically  otherwise  stipulated 
and  agreed  between  the  corporation  and  owners  of  land  described 
in  particular  certificates  evidencing  shares  of  its  capital  stock, 
issued  to  such  holders,  each  holder  of  a  certificate  evidencing 
shares  of  capital  stock  of  the  corporation  from  time  to  time  pur- 
suant of  these  by-laws  and  outstanding,  shall  be  deemed  as  be- 
tween the  respective  holders  to  be  entitled  to  full  quality  in  use 
and  amount  of  water,  each  with  the  other  and  every  other,  with- 
out priority  of  issue,  location  of  land  with  respect  to  the  canals 
forming  part  of  the  irrigation  system,  or  otherwise." 

Section  IV.  of  Article  IV.  "(a)  The  board  of  directors  at  a 
stated  meeting  to  be  held  on  the  first  Monday  of  December  in 
each  year  or  on  some  other  day  with  all  convenient  dispatch 
thereafter,  shall  estimate  the  amount  of  money  which  will  be 
required  to  conduct  the  business  of  the  corporation  for  the  calen- 
dar year  next  ensuing,  and  to  defray  the  expenditures  required 
to  be  made  by  the  corporation  in  order  to  assure  the  supply  of 
water  to  which  the  lands  described  in  outstanding  certificates, 
evidencing  shares  of  the  capital  stock,  are  entitled  as  well  as 
all  ordinary  running  expenses,  and  to  provide  necessary  wt)rk- 
ing  capital,  and  to  liquidate  unpaid  floating  indebtedness  of  the 
corporation,  and  to  pay  principal  of,  and  interest  upon,  any 
secured  or  unsecured  obligations  of  the  company  incurred  for  the 
purpose  of  prosecuting  its   corporate   purposes   in   conformitr 
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with  lawful  engagements  of  the  corporation  in  that  bdbalf.  The 
board  of  directors  shall  thereupon  assess  by  resolution  against 
each  acre  of  land  described  in  each  outstanding  certificate  evi- 
denciiig  shares  of  its  capital  stock,  and  against  each  share  of 
.>aid  stock  its  ratable  proportion  on  the  basis  of  the  total  acreage 
described  in  all  outstanding  certificates,  of  the  total  amount  of 
money  required  to  be  provided  for  the  several  purposes  afore- 
said, and  the  amount  thus  assessed  shall  be  deemed  a  debt  due 
and  payable  by  the  owner  of  said  land  for  the  time  being  to  the 
corporation.  The  time  or  times  of  payment  of  such  assessment, 
whether  in  gross  or  installments  shall  be  fixed  by  the  resolution 
aforesaid,  but  no  portion  thereof  shall,  by  said  resolution,  be 
made  payable  to  the  corporation  prior  to  the  expiration  of  thirty 
days  after  a  copy  of  such  resolution,  certified  by  the  secretary, 
shall  have  been  mailed  by  the  treasurer  to  each  stockholder  of 
record,  at  Tucson,  Arizona.  It  shall  be  the  duty  of  the  Treas- 
urer to  mail  such  certified  copy  to  each  stockholder  within  ten 
days  after  the  adoption  of  such  resolution. 

"The  board  of  directors  shall  also  at  other  times  when  and 
if  the  assessment  made  at  the  aforesaid  stated  meeting,  shall 
prove  inadequate,  make  further  and  supplemental  assessments 
m  the  same  manner  and  upon  the  same  basis,  and  shaU  have  the 
same  duties,  rights,  and  remedies  in  respect  of  such  further  and 
supplemental  assessments  as  are  above  provided. 

"(b)  The  board  of  directors  shall  also  take  all  such  action  as 
shall  be  requisite  in  order  to  effectuate  in  behalf  of  the  corpora- 
tion any  action  authorized  to  be  taken  by  the  stockholders  under 
Subdivision  3  of  Article  II.  of  the  Articles  of  Incorporation, 
but  shall  have  power  to  bind  the  corporation  to  expenditures 
therein  contemplated  without  previous  aflSrmative  action  by  the 
stockholders  at  a  special  meeting  of  the  stockholders  duly  called 
and  held  for  the  purpose  of  considering  the  same." 

Section  V.  of  Article  IV.  "Each  acre  of  land  described  in  each 
share  of  capital  stock  from  time  to  time  outstanding  is  charged 
with,  and  the  owner  of  said  lands  for  the  time  being  shall  pay 
a  ratable  proportion  of  the  entire  cost  and  expense  from  time 
to  time  incurred  by  the  corporation  in  managing  and  conduct- 
ing its  corporate  business  and  fulfilling  its  corporate  purpose 
and  assessed  against  it,  as  mentioned  and  set  forth  in  the  preced- 
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ing  section,  in  the  manner  and  at  the  time  prescribed  in  the 
resolution  of  the  board  of  directors,  and  in  installments  if  pay- 
ment in  installments  shall  be  required  by  such  -resolution,  pro- 
vided that  notice  to  the  holder  thereof  shall  have  been  given  as 
above  provided.  Default  made  by  holders  of  shares  of  capital 
stock  in  payment  of  any  assessment,  or  installment  on  or  before 
the  time  fixed  for  such  pajment,  by  the  notice  thereof  given  as 
above  provided,  shall  be  waived  if  the  owner  of  the  land 
described  in  the  certificate  in  default  shall,  on  or  before  the 
expiration  of  sixty  days  next  ensuing,  upon  the  date  fixed  for 
the  payment  of  such  assessment  or  installment,  pay  the  same 
together  with  a  sum  equal  to  interest  thereon  at  the  rate  of  10 
per  cent  per  annum  from  the  date  when  the  same  became  due 
and  payable  up  to  the  date  of  actual  payment  to  the  corpora- 
tion." 

The  articles  of  agreement  providing  for  the  organization  of 
the  Tucson  Farms  Company  and  of  the  several  water  com- 
panies, therein  named  in  §  I.  at  page  4  thereof,  contain  the  fol- 
lowing clause: 

"It  is  expressly  agreed  by  both  the  parties  hereto  that  the 
real  estate,  hereby  conveyed,  is  impressed  with  an  express  trust 
for  the  benefit  of  such  owners  of  land,  as  so  provided  and  de- 
fined, and,  in  addition  to  all  provisions  and  conditions  of  said 
articles  of  incorporation  and  by-laws  it  is  distinctly  understood 
and  agreed  by  the  parties  hereto  that  the  lands,  hereby  con- 
veyed, are  devoted  to  the  purposes  of  developing  and  distrib- 
uting water  to  the  lands  irrigated  and  to  be  irrigated  by  said 
irrigation  system  at  the  cost  to  the  owners,  from  time  to  time, 
of  such  irrigated  lands,  which  shall  in  the  aggregate  never  ex- 
ceed the  amounts  from  time  to  time  required  to  pay  the  run- 
ning expenses  of  the  water  company,  to  provide  sufficient  capital 
to  enable  it  to  purchase'  and  install  equipment  for  the  pur- 
pose of  enabling  it  to  furnish  water  as  may  be  deemed  advisa- 
ble, and  to  accumulate  a  reasonable  working  capital.  The 
water  company,  its  successors,  assigns,  and  every  person,  firm, 
or  corporation  claiming  any  interest  in  the  real  estate  herd)y 
conveyed  under  and  through  it,  are  expressly  prohibited  from 
in  any  wise  collecting  from  the  owners  of  said  irrigated  lands, 
either  directly  or  indirectly,  any  amounts  of  water  and  irriga- 
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tion  facilities  furnished  to  such  owners  which  shall  exceed  the 
amounts  necessary  to  provide  for  the  three  above  permitted 
purposes." 

All  purchasers  of  lands  where  deferred  payments  were  in- 
volved were  required  to  sign  a  contract  with  the  Tucson  Farms 
Company,  Paragraph  4  of  said  contract  reading  as  follows: 

"At  the  time  of'  the  delivers-  to  the  purchaser  of  the  war- 
ranty deed  to  said  lands,  said  purchaser  shall  also  receive  with 
each  irrigable  acre  of  said  land   one  share  of  stock   in  the 

Water  Company,  a  corporation  of  Arizona,  each 

share  of  which  stock  shall  be  appurtenant  and  annexed  to  each 
acre  of  said  land  and  be  inseverable  therefrom,  and  it  is  express- 
ly agreed  that  this  contract  and  the  conveyance  to  the  purchaser 
of  the  lands  described  herein  shall  be  subject  to  the  provisions  of 
the  articles  of  incorporation  and  by-laws  of  said  water  company 
as  the  same  are  recorded  in  the  office  of  the  recorder  of  deeds  of 
Pima  county,  Arizona,  and  the  purchaser  agrees  that  from  and 
after  the  time  he  takes  possession  of  said  lands  hereunder,  he  will 
carry  out  and  perform  all  the  obligations  required  of  sharehold- 
ers in  said  water  company  by  the  terms  of  said  articles  of  incor- 
poration and  by-laws/' 

Certificates  of  stock  in  the  water  companies,  issued  to  the  land- 
owners after  payment  in  full  for  their  property  or  when  title 
was  passed  in  the  event  of  the  placing  of  a  mortgage  thereon, 
contain  the  following  clause: 

"The  holder  of  the  shares  of  capital  stock  evidenced  by  this 
certificate,  by  acceptance  thereof,  agrees  to  be  bound  by  all  pro- 
visions of  said  articles  of  incorporation  and  by-laws,  and  has 
created  or  assented  to  a  perpetual  and  continuing  lien  on  said 
land,  duly  recorded  in  the  office  of  the  recorder  of  deeds  of  said 
Pima  county,  Arizona,  to  secure  payment  of  all  amounts  from 
time  to  time  payable  to  Silver  Lake  Water  Company  under  said 
articles  of  incorporation  and  by-laws." 

[4]  From  the  foregoing  quotations  it  will  be  observed  that 
purchasers  of  lands  were  in  all  instances  parties  to  the  written 
contracts  which  provided  for  the  maintenance  and  operation  of 
the  water  systems  by  pro  rata  assessments  in  sums  sufficient  to 
meet  the  actual  expenses.  These  provisions  were  not  only  ib- 
corporated  in  the  contracts,  which  were  signed  at  the  time  of 
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the  purchases,  but  were,  as  is  shown,  matters  of  record  in  the 
recorder's  office  of  Pima  county.  We  are,  therefore,  thoroughly 
convinced  that  it  would  be  of  no  avail  to  deny  liability  in  excess 
of  $3.50  per  acre  on  the  theory  of  verbal  understandings  or  eon- 
tracts  to  the  contrary.  This  is  particularly  true  since  the  writ- 
ten contracts  were  entered  into  subsequent  to  the  verbal  repre- 
sentations. With  the  prospect  in  view  that  any  attempt  to  set 
aside  or  abrogate  the  provisions  of  these  written  contracts  would 
be  unsuccessful,  we  feel  that  it  would  be  a  grave  injustice  to  the 
interested  parties  to  encourage  such  an  effort,  and  thereby  pro- 
long the  present  unsatisfactory  conditions. 

[5]  There  was  also  a  dispute  as  to  the  amoimt  of  water  to 
which  the  consumers  were  entitled.  It  appears  that  represen- 
tations were  made  that  they  should  receive  at  least  three  acre 
feet  of  water  per  annum.  We  again  have  no  doubt  but  that 
such  representations  were  made  but  the  purchasers  of  lands  are 
again  confronted  with  a  written  provision  contained  in  the  by- 
laws which  comes  in  conflict  with  the  verbal  understanding. 
From  subsection  C,  of  §  V.  of  the  by-laws  of  the  water  com- 
panies we  quote  as  follows : 

"(c)  Each  stockholder  shall  be  entitled  to  have  delivered  to 
him  or  it,  strictly  for  application  to  beneficial  use,  three  acre 
feet  of  water  per  annum  for  each  acre  of  land  noted  on  the  cer- 
tificate evidencing  his  ownership  of  shares  of  capital  stock  of 
the  corporation,  if  such  aynount  be  available.  Water  shall  be 
distributed  to  stockholders  entitled  thereto  with  reasonable 
imiformity  throughout  any.  month  when  and  as  needed,  regard 
being  had  to  the  aggregate  demand  and  to  the  needs  of  the 
stockholders.  If,  by  reason  of  drought  or  other  cause,  the  sup- 
ply of  water  shall  be  insufficient  to  supply  all  the  needs  of  the 
stockholders,  or  if  the  canals  shall  be  unable  to  carry  or  die- 
tribute  a  volume  of  water  equal  to  their  estimated  capacity, 
the  corporation  shall  not,  in  either  case,  be  liable  for  any  dam- 
age resulting  therefrom." 

The  water  systems  represented  by  the  water  companies,  it 
will  be  noted,  are  made  appurtenant  to  and  inseparable  from 
the  land.  It  was  not  shown  and  no  one  seemed  to  be  able  to 
give  the  actual  cost  of  the  construction  of  the  water  systems. 
This  cost,  whatever  it  may  have  been,  was  paid  by  the  promot- 
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ers  of  the  undertaking,  and  the  testimony  of  at  least  one  of  the 
representatives  of  the  respondent  companies  was  to  the  effect 
that  the  capitalization  of  the  companies  was  supposed  to  repre- 
sent the  approximate  cost.  The  capitalization  of  the  Silver 
Lake  Water  Company  is  $350,000  and  of  the  Sahuarita  Water 
Company  $360,000,  the  par  value  being  $50  and  $75  respec- 
tively. 

There  is  no  doubt  but  that  considerable  sums  of  money  have 
been  spent  in  experimental  ways  which  resulted  in  little  or  no 
benefit ;  such,  for  example,  as  the  drilling  of  wells  which  later 
developments  demonstrated  could  not  be  profitably  operated  be- 
cause of  the  expense  incident  to  the  pumping  from  a  consid- 
erable depth.  Some  such  wells  have  been  abandoned  or  sold  to 
other  parties.  We  could  not,  however,  severely  criticize  the 
management  for  mistakes  of  this  character  as  it  is  a  matter  of 
common  knowledge  that  such  experiences  occur  in  the  develop- 
ment of  new  enterprises  of  all  kinds.  Subsequent  to  the  reor- 
ganization and  the  taking  over  of  the  management  by  the  Tuc- 
son Farms  Company  it  appears  that  every  reasonable  effort  was 
used  to  secure  competent  officers  and  carry  on  the  work  to  the 
best  advantage  to  the  stockholders.  Fred  W.  Taylor,  vice- 
president  and  general  manager  of  the  Tucson  Farms  Company 
is  a  gentleman  of  wide  experience  in  irrigation  matters.  He 
was  in  charge  of  an  irrigation  project  near  Denver,  Colorado, 
for  a  number  of  years,  later  taking  over  the  affairs  of  a  com- 
pany in  western  Nebraska  and  placing  it  on  its  feet  as  a  going 
concern.  Mr.  Ben  A.  Johnson,  who  was  immediately  in  charge 
of  the  distribution  of  the  water  systems,  has  been  engaged  in 
this  kind  of  work  since  his  early  boyhood.  For  twenty-five 
years  he  was  connected  with  the  Farms  Highland  &  Reservoir 
Company  in  Colorado  as  ditchrider  and  superintendent,  being 
connected  thereafter  with  a  number  of  the  larger  irrigation 
projects  in  northeastern  Colorado.  It  is  true  that  these  gentle- 
men acted  in  a  dual  capacity  for  both  the  water  companies  and 
the  Tucson  Farms  Company.  There  was  no  evidence,  however, 
to  indicate  that  by  reason  of  this  fact  they  neglected  any  of  the 
duties  which  they  owed  to  the  water  companies,  or  that  dis- 
crimination resulted  therefrom.  It  is  of  course  entirely  obvi- 
ous that  this  method  of  operation  resulted  in  a  great  saving  of 
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overhead  expense  to  the  water  companies.  It  appears  that  all 
of  the  employees  similarly  engaged  received  a  large  portion  of 
their  remuneration  from  the  farms  company.  Under  other  con- 
ditions these  sums  would  have  been  drawn  from  the  treasury  of 
the  water  companies,  thereby  increasing  the  expense  of  opera- 
tion. For  illustration,  it  was  shown  that  in  the  operation  of 
one  of  the  companies  for  a  period  of  one  year  there  was  a  total 
expenditure  of  $33,826,  only  $1,714  of  which  was  paid  for 
superintendence  of  all  kinds. 

The  records  indicate  that  the  farms  company  exercised  due 
care  and  precaution  in  its  preliminary  plans  for  the  construe- 
tion  of  the  water  systems ;  eminent  engineers  of  long  experience 
in  this  class  of  work  were  employed  who  surveyed  the  districtB, 
divided  them  up  in  what  appeared  to  be  the  best  feasible  man- 
ner for  the  distribution  of  water  at  a  minimum  expense. 

We  believe  that  the  management  is  subject  to  criticism  in  a 
number  of  respects.  It  was  not  shown  that  heretofore  there 
has  been  any  system  regulating  the  distribution  of  water  in 
turn  to  the  various  consumers.  Attempts  have  been  made  to 
irrigate  large  tracts  with  a  small  head  of  water  and  there  has 
been  no  effort  made  whatever  to  provide  a  measuring  system 
whereby  the  consumers  might  know  just  what  amount  of  water 
they  are  receiving.  All  these  should  be  corrected.  A  plan  for 
the  distribution  of  water  at  certain  times  and  in  the  largest  pos- 
sible volume  should  be  mapped  out  and  adopted  far  in  advance 
of  the  irrigation  system  each  year  and  we  are  of  the  opinion 
that  arrangements  may  be  made  either  through  the  installation 
of  inexpensive  weirs  or  otherwise  whereby  the  water  may  be 
measured  and  thus  prevent  much  dissatisfaction.  It  is  only 
natural  that  there  should  arise  in  the  mind  of  the  consumer 
doubts  with  reference  to  his  rights  when  there  is  no  way  of 
determining  definitely  whether  or  not  he  is  securing  such 
rights.  We  think  that  the  one  big  thing  necessary  to  the  suc- 
cess of  this  project  is  to  bring  about  complete  harmony  and  co- 
operation by  the  consumers  who  are  the  owners  of  the  water 
systems  and  who  must  deal  with  themselves.  It  will  be  expect- 
ed that  the  companies  will  remedy  these  defects  and  shortcom- 
ings at  the  earliest  practical  moment. 

The  rules  of  the  company,  which  have  for  their  purpose  the 
conservation  of  the  water  supply,  should  be  as  carefully  and 

P.U.R.1920B. 

Digitized  by 


Google 


RE  TUCSON  FARMS  COMPANY.  639 

puBctuallj  observed  by  the  consumers.  We  have  in  mind  a 
rule  which,  it  is  alleged,  has  never  been  observed,  being  a  part 
of  subsection  D  of  §  5  of  the  by-laws  of  the  water  companies 
reading  as  follows: 

**No  stockholder  shall  permit  water  to  run  to  waste.  As  soon 
as  a  sufficient  quantity  shall  have  been  used,  for  the  time  being, 
for  the  purposes  permitted,  each  stockholder  shall,  in  such  man- 
ner as  may  reasonably  from  time  to  time  be  prescribed,  notify 
the  corporation  in  order  that  the  water  may  be  cut  off/' 

It  is  also  clear  that  whenever  it  is  possible  to  do  so  certain 
of  the  laterals  and  ditches  passing  through  or  over  sandy 
stretches  should  be  concreted  for  this  same  purpose. 

Water  shortages  have  occurred  at  numerous  times  during  the 
last  three  or  four  years,  the  condition  becoming  acute  in  the 
summers  of  1917-18.  Proper  methods  of  conservation  and  co- 
operation on  the  part  of  all  interested  parties  may  relieve  this 
condition  to  a  marked  extent  but  in  our  opinion  it  will  be  neces- 
sary to  develop  a  greater  supply  through  the  construction  of 
other  pumping  plants.  Heretofore,  as  we  have  already  stated, 
the  construction  of  the  water  systems  has  been  by  the  bondholders 
through  their  direct  representatives,  the  Tucson  Farms  Com- 
pany. This  practice  was  followed  up  to  and  including  the  year 
1918.  If  voluntary  contributions  for  this  purpose  are  to  be 
withdrawn  it  is  not  clear  how  money  could  be  secured  for  such 
purposes  other  than  through  the  assessment  of  the  stockholders. 
Operating  deficits  have  been  paid  in  a  like  manner.  These 
deficits  have  constantly  grown  until  in  the  year  1918  they 
exceeded  $40,000. 

Respondents'  Exhibit  No.  7  reflects  construction  and  engi- 
neering charges  for  the  years  1917,  1918,  and  1919,  also  operat- 
ing revenues  and  expenses  as  follows: 

'^emo.  showing  construction  and  engineering  expense  of 
Tucson  Farms  Company  account  Silver  Lake  and  Sahuarita 
water  districts:     (Not  charged  to  water  companies.) 

rnftMt*^iMiML  Silver  Lake  Sahuarita 

CoMtrucium  ^^^^  Company  Water  Company 

1917  9,291.66  41.05 

1918  11,634.09  2,224.90 

1919  1,838.53  406.15 
Engineering 

1917  653.35  445.82 

1918  1,474.30  722.84 
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Memorandum  Showing  Ejcpaises  and  Income — Silver  Lake  Water  Company 
and  Sahuarita   Water  Company — Year  ended  December  31,  1911. 

/!«.««...  #.v.^  v^^M^a^^  Silver  Lake  Sahuarita 

Operatmg  Ewpenses  ^.^^^^  Company  Water  Company 

Power    18,185.85  11,269.75 

Fuel    104.56 

Maintenance-pumps  So  motors   ....  9.873.12  4,315.84 

canals  &  ditches    3,008.48  1,103.76 

canal   structures    23.38 

General    expense    150.50  142.40 

Superintendence     1,714.47  1,714.47 

Taxes 24.84  21.62 

Total    33,685.20  18,567.84 

Aisesamenis  1917  at  $3.50  at  $3.00 

Assessments    charged    farmers    •..     6,212.99  1,490.91 

Assessments  charged  T.  F.  Co. 

Farmed  and  leased  land 1,354.50  1,538.00 

Other  T.  F.  Co.  unsold  land  . .  11,310.78  7,854.69 

Total  A9S€89ment9  18,878.27  10,878.60 

Deficii'-Charged  T,  P.  Co*  14,806.93  7,689.24 

Acreage  or  Shares 

Farmers     1,887.54  Cos>t  per      513.55  Cost  per 

T.  F.  Co.-farmed  &  leased   ../....  387.00     acre            511.00     acre 

other    3,119.25     6.26  2,601.65     5.12 

Total  Shares    5,393.79  3,626.20 

•Total  deficit  has  heen  paid  by  T.  F.  Co.  and  is  not  now  a  debit  of  water 
company. 

Memorandum  Showing  Expenses  and  Income — Silver  Lake  Water  Company 
and  Sahuarita   Water  Company — Year  ended  December  SI,  1918. 

n^^^*4^»  F-^-.*.o^o  Silver  Lake  Saliuarita 

Operating  Expenses  ^^^^^  Company  Water  Company 

Power     22,631.50  14,491.17 

Labor— wells,  pumps  &  motors    . . .  9.022.3:$  4,496.12 

Canals  and  ditches   3,21(i.12  1,781.30 

Canal  structures    772.00  176.00 

Material— Wells,  pumpn  &  motors  3,209.78  4,668.08 

Canals   and   ditches    344.15  223.14 

Canal   structures    510.76  121.00 

Fuel  oil   \m).8'Z 

Superintendence     2,883.97  2,389.57 

Taxes    48.45  2L14 

Total    44,599.54  28,367.59 

Assessments  1918  at  $3.50  at  $3.00 

Assessments   charged   farmers    ....     6,687.70  Cost  per    1,238.61  Cost  per 
Assessments  charged  T.  F.  Co.  acre  acre 

Farmed  and  leased  land   2,978.89     8.2U         2,207.49     7.82 

Other  T.  F.  Co.  land  unsold  ..     9,217.95  7,426.12 

Total   Assessments    18,884.54  10,872.22 

Deficit 

Charged  farmers  at  $2.50 4,494.37 

•Charged  T.  F.  Co. 21,220.63 

25,715.00  17,495.30 
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Acreage  or  Shares 

Farmers  1,877.72  362.81 

T.  F.  Co.— Farmed  &  leased  land  . .  1,021.00  1,043.00 

Other  land  unsold 2,495.07  2,230.39 

Total   Shares    5,393.79  3,626.20 

*Deficit  above  $2.50  special  assessment  has  been  cbarffed  to  T.  F.  Co.  and 
H  special  assessment  is  paid  the  remaining  deficit  will  not  be  a  debt  of 
water  company. 

Memorandum  Showing  Ea^enaee  and  Income — Silver  Lake  W<Uer  Company 
and  Sahuarita  Water  Company — For  Period  January  1  to  June  30,  1919. 

fk^^^*im^  F...«>^o«o  Silver  Lake  Sahuarita 

Operaixng  Expenses  ^^^^  Company  Water  Company 

Power     , 10,094.30  8,179.69 

Labor — Wells,  pumps  &  motors  . . .     3,664.37  3,606.62 

Canals  and  ditches    2,245.00  2,757.90' 

Canals  structures   1,415.90  48.00 

Material— Wells,  pumps  &  motors  .     2,911.94  1,675.74 

Canals  and  ditches 175.52  424.16 

Canals  structures  125.08  18.75 

Fuel    668.66 

Superintendence     1,283.38  1,302.43 

Taxes    1.80  .66 

22,676.85  18,014.02 

AwesamenU  at  $6.00 

Assessments  charged  fariner^   •  •  •  •     .6,736.66  .  ;938.43 

Assessments  charged  T.  P.  Co. 

Farmed  and  leased  land  . . .     1,921.70  2,088.34 

Other  T.  F.  Co.  land  unsold  .     8,823.01  7.851.83 

16,181.37  10,878.^6 

Defioit    6,393.48  7,135.42 

Acreage  or  Shares 

Farmers 1,914.52  312.81 

T.  F.  Co.— Farmed  and  leased  land  635.63  696.11 

Other  land  unsold 3,202.84  2,617.28 

Total  Shares    ., 6,752.99  3,626.20 

From  the  above  exhibits  it  will  be  observed  that  the  cost  per 
acre  of  operation  and  maintenance  of  the  Silver  Lake  Company 
for  1917  was  $6.25  per  acre  and  of  the  Sahuarita  Company 
$5.12  per  acre.  During  1918  the  cost  was  $8.26  per  acre  and 
$7.82  per  acre  respectively.  It  will  also  be  noted  that  on  June 
30,  1919,  the  farmers  owned  34  per  cent  and  the  Tucson  Farms 
Company  66  per  cent  of  the  acreage  under  the  Silver  Lake 
project  while  under  the  Sahuarita  project  the  farmers  ovnied 
only  9  per  cent  and  the  farms  company  91  per  cent.  Relative- 
ly, only  a  small  percentage  of  the  farms  company  land  was 
under  cultivation  but  since  the  assessments  for  the  maintenance 
of  tlie  systems  are  levied  on  all  lands,  whether  under  cultivn- 

P.U.R.1920B.  41 


Digitized  by 


Google 


642  ARIZONA  CORPORATION  COMMISSION. 

tion  or  not,  it  is  clear  that  the  farmers  are  to  that  extent  profit- 
ing by  the  large  holding  of  the  farms  company.  Criticism  was 
offered  of  the  increased  expenses  during  the  last  few  years  and 
of  the  representations  which  were  made  to  prospective  pur- 
chasers that  in  view  of  a  certain  favorable  contract  between  the 
farms  company  and  the  electric  light  company,  from  which 
power  is  secured  for  pumping  purposes,  to  the  effect  that  with 
increased  acreage  the  expense  of  pumping  would  be  materially 
reduced. 

There  are,  of  course,  several  reasons  well  known  to  every  one 
lor  increased  operating  expenses  during  1917-18.  Increased 
cost  of  labor  and  materials  very  materially  affects  operating 
expenses,  the  principal  item  being  that  of  the  advanced  price  of 
fuel  oil.  The  contract  entered  into  between  the  fai-ms  com- 
pany and  the  power  compsftiy  provided  for  a  scale  of  rates  based 
upon  the  cost  of  fuel  oil  and  subject  to  any  changes  that  might 
thereafter  occur.  It  is  a  fact  well  known  that  the  price  of  this 
commodity  hat  advanced  almost  100  per  cent  since  the  spring 
of  1917. 

The  expectation  that  the  charge  for  power  would  decrease  as 
'Ae  tracts  were  placed  under  production  was  based  upon  that 
provision  of  the  contract  reading  as  follows: 

"On  or  about  the  10th  day  of  January  of  each  year  a  state- 
ment shall  be  made  by  the  company  of  the  entire  amount  of 
kilowatt  hour  consumed  during  the  preceding  calendar  year 
and  upon  which  kilowatt  hour  consumption  the  consumer  paid 
the  foregoing  energy  charge,  and  if  the  consumption  shall  have 
equalled  or  exceeded  800,000  kilowatt  hour  during  said  calen- 
dar year,  then  the  company  shall  credit  to  the  consumer,  a  sum 
equal  to  the  amount  by  which  the  amount  actually  paid  as  an 
energy  charge  for  kilowatt  hour  consumption  by  the  consumer, 
shall  exceed  the  sum  arrived  at  upon  the  basis  of  an  energy 
charge  of  2J  cents  per  kilowatt  hour  total  used  in  the  said  calen- 
dar year." 

Abnormal  war  conditions  precluded  the  possibility  of  secure 
ing  any  reduction  in  rates  by  virtue  of  the  above-quoted  proviso 
of  the  contract. 

[6]  There  is  no  valid  objections  which  could  be  entered 
against  the  one  contract  for  power  governing  the  entire  district, 
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since,  under  this  plan,  a  more  favorable  rate  is  secured  than 
would  be  possible  if  the  power  company  were  required  to  pro- 
vide for  distribution  and  the  rendering  of  separate  bills  to  each 
of  the  water  companies.  The  latter  plan  would  be  much  more 
expensive,  the  increased  expense  being  chargeable  to  the  con- 
sumers. The  power  company  having  incurred  the  expenses 
necessary  for  the  service  of  electrical  energy  to  these  districts 
required  a  guarantee  of  the  payment  of  bills,  and  under  the  one 
contract  this  guarantee  was  furnished  by  the  farms  company. 
This  also  was  advantageous  to  the  consumers. 

It  is  true  that  the  direct  management  of  the  affairs  of  the 
water  companies  was  under  the  supervision  of  the  bondholders 
as  represented  by  the  officers  of  the  Tucson  Farms  Company. 
It  was  alleged  that  the  consumers  dealt  only  with  the  represent- 
ativee  of  the  farms  company  and  that,  therefore^  this  company 
should  be  held  responsible  to  the  consumers  for  the  distribution 
of  water,  the  rates  charged,  et  cetera. 

As  we  have  heretofore  shown,  the  farms  company  issued  its 
securities  for  a  sum  in  excess  of  $1,000,000  at  the  time  of  the 
organization  and  incorporation  of  the  company.  The  success 
cf  the  venture  depended  upon  the  further  financing  and  man- 
agement which  it  should  receive.  Heavy  obligations  were  in- 
curred from  the  very  start  and  in  addition  to  the  outstanding 
bonded  indebtedness  of  $1,040,000  on  June  30,  1919  there  was  a 
floating  indebtedness  of  $300,000  and  it  was  stated  by  those  in 
charge  of  the  company's  affairs  that  it  would  be  necessary  to 
•secure  an  additional  sum  of  $500,000  to  carry  on  the  work. 
Negotiations  are  now  under  way,  and  it  was  represented  that 
there  are  very  good  prospects  of  securing  the  necessary  funds 
provided  litigation  does  not  prevent.  No  interest  has  been  paid 
either  on  the  bonded  or  floating  indebtedness  for  a  period  of  three 
years,  and  it  was  stated  that  should  the  present  efforts  to  secure 
further  funds  fail  there  will  be  absolutely  no  recourse  other 
than  a  receivership.  It  is  to  be  hoped  that  such  a  contingency 
can  be  prevented  for  it  would  be  disastrous  to  everyone  con- 
cerned. Experience  has  demonstrated  that  receivership  pro- 
ceedings are  exceedingly  expensive,  and  such  expenses  would 
necessarily  have  to  be  collected  from  the  water  consumers  under 
these  projects,  thus  no  one  would  escape  since,  even  those  who 
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have  paid  for  their  lands  in  full,  would  still  be  subject  to  the 
cost  of  operation  and  maintenance  of  the  water  systems. 

The  bonds  were  purchased  at  90  cents,  which  figure  is  not  be- 
low what  securities  of  this  character  ordinarily  bring.  It  was 
not  shown  that  the  bondholders,  represented  by  Major  Nichol- 
son, were  interested  in  the  promotion  of  the  project  except  in 
the  capacity  of  bondholders.  It  was  absolutely  essential  for 
the  protection  of  the  investment  theretofore  made  that  they 
should  exercise  exceeding  care  and  precaution  with  reference  to 
the  compan/s  affairs,  but  otherwise  it  does  not  appear  that 
they  had  any  official  connection  with  the  water  distributing 
companies. 

[7]  We  have  heretofore  stated  that  there  were  certain  joint 
employees  acting  for  the  farms  company  and  the  water  com- 
panies, but  this  arrangement  was  distinctly  advantageous  to  the 
water  ccmsumers.  By  reason  of  the  fact  that  the  farms  com- 
pany was  the  owner  of  a  lai^  majority  of  the  stock  of  the  water 
companies,  and  of  the  further  fact  that  up  to  the  year  1918  only 
$3.60  per  acre  had  been  collected  from  the  farmers  in  the  way 
of  annual  water  assessments,  the  actual  and  active  management 
of  the  entire  project  had  been  left  exclusively  to  the  officers  of 
the  farms  company.  There  is  no  doubt  in  our  minds  that  this 
condition  resulted  in  the  failure  to  give  notice  to  the  stockhold- 
ers of  the  water  companies  of  certain  meetings  in  which  all  were 
interested.  We  believe  that  this  practice  gives  just  cause  for 
dissatisfaction  on  the  part  of  the  farmers,  and  that  it  should  be 
discontinued,  and  that  proper  notices  should  be  sent  to  all  con- 
sumers, whether  actually  in  possession  of  their  water  stock  or 
not,  of  the  annual  and  all  special  meetings  of  the  stockholders. 
Only  in  this  manner  can  they  obviate  grounds  for  suspicion  that 
they  are  not  being  given  a  voice  in  the  management  of  their 
own  affairs. 

In  fairness  to  the  officers  it  may  be  stated  that  the  by-laws  of 
the  water  companies  in  §  L,  Article  I.,  carry  the  following  pro- 
viso: 

^^A  meeting  of  the  stockholders  shall  be  held  annually  at  the 
office  of  the  corporation  in  Tucson,  Arizona,  at  10  o'clock  a.  u. 
<^n  the  first  Wednesday  of  November  of  each  year  for  the  pur- 
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pose  of  electing  directors,  and  for  the  transaction  of  such  other 
business  as  may  properly  come  before  the  meeting, 

"Any  business  ever  proper  to  be  done  may  be  transacted  at 
such  meetings.  No  further  notice  of  annual  meetings  than  is 
given  hereby  shall  ever  be  required." 

We  wish  that  it  were  possible  for  us  to  aflFord  the  complain- 
ants the  relief  prayed  for,  particularly  with  reference  to  rates. 
Naturally,  we  should  like  to  see  them  served  with  an  adequate 
supply  of  water  at  $3.50  per  acre  per  annum  or  even  less  but, 
since  it  is  shown  that  they  have  no  source  from  which  to  collect 
deficits  except  from  themselves,  there  does  not  appear  to  be  any 
way  in  which  this  could  be  done.  On  the  other  hand,  if  we  view 
the  subject  purely  from  the  standpoint  of  the  duty  a  public 
service  corporation  owes  to  its  customers,  we  must  also  con- 
sider the  fact  that  every  public  service  corporation  is  entitled  to 
rates  which  will  meet  its  operating  expenses,  and  pay  a  reason- 
able rate  of  return  upon  the  investment.  There  is  no  escape 
from  this  rule  since  the  courts  axe  open  to  every  public  service 
corporation,  and  appeal  may  be  had  from  any  order  of  this 
Commission  which  would  be  in  conflict  therewith.  If  the  con- 
sumers, in  the  case  before  us,  could  divest  themselves  of  any 
connection  with  the  ownership  or  responsibility  for  the  manage- 
ment of  the  aflfairs  of  the  water  companies,  the  companies 
might  then  claim  the  return  upon  the  investment  which  has  not 
been  taken  into  consideration  here,  and  it  would  add  very  great- 
ly to  the  cost  of  operation  which  would  be  assessed  against  the 
consumers  and,  in  such  an  event,  it  would  be  of  no  avail  to 
allege  that  contracts,  either  verbal  or  written,  had  been  entered 
into  for  lesser  compensation.  It  is  the  universal  rule  through- 
out the  land  that  private  contract  rights  must  yield  to  the  public 
welfare,  when  the  two  come  in  conflict,  even  franchise  contracts 
entered  into  between  cities  and  public  service  corporations  have 
been  set  aside  in  many  instances,  and  the  courts  of  the  land  have 
unanimously  upheld  such  orders.  This  rule  is  too  well  estab- 
lished and  the  instances  of  its  exercise  too  numerous  to  make 
necessary  extended  conament  thereon  and  a  few  instances  will 
BuflSce.  From  volume  "C,**  Public  Utilities  Eeports,  1919, 
[P.U.R1919C,  1092-1094]  we  quote  as  follows: 

"13.  The   Missouri   Commission   can   change   utility   rates, 
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although  fixed  bj  municipal  contract;  since  the  regulation  of 
rates  by  the  state  through  the  Commission  is  the  exercise  of  its 
police  power,  which,  under  the  Missouri  Constitution,  cannot 
be  abridged  even  by  the  legislature  itself.  State  ex  rel.  Sedalia 
V.  Public  Service  Commission  (Mo.)  507. 

"15.  Where  a  city  enters  into  a  contract  with  a  light  and 
power  company,  by  the  terms  of  which  the  city  sells  its  munic- 
ipal light  plant  to  the  company,  and  as  part  of  the  consideration 
the  company  agrees  to  furnish  electric  current  to  the  inhab- 
itants of  the  city  at  rates  mentioned  in  the  contract  for  a  fixed 
period,  the  corporation  Commission,  under  chapter  93,  Sess. 
Laws  1913,  has  jurisdiction  to  make  an  order  authorizing  a 
change  in  the  schedule  of  rates.  Durant  v.  Consumers'  Light  & 
P.  Co.  (Okla.)  46. 

"17.  Eeasonable  rates  for  electric  light  and  power,  prescribed 
by  a  state  in  the  exercise  of  its  police  power,  through  the  instru- 
mentality of  a  railroad  Commission,  are  not  repugnant  to  the 
contract  or  due  process  of  law  danses  of  the  Federal  Constitu- 
tion merely  because,  if  given  effect,  they  will  supersede  the 
rates  designated  in  a  private  contract  between  the  electric  light 
company  and  a  customer,  entered  into  prior  to  the  making  of 
the  order  by  the  Commission.  Union  Dry  Goods  Co.  v.  Georgia 
Pub.  Service  Corp.  (U.  S.)  60. 

"18.  A  rate  higher  than  that  fixed  by  contract  with  a  public 
utility  company  cannot  be  enjoined  in  Pennsylvania  where  the 
higher  rate  has  been  authorized  by  the  Public  Service  Commis- 
sion, since  such  contracts  are  always  made  subject  to  alteration 
under  the  police  power;  and  it  is  immaterial  whether  the  con- 
tract is  for  an  indeterminate  or  determinate  period/  Leiper  v. 
Baltimore  &  P.  R.  Co.  (Pa.)  397. 

"21.  The  Illinois  Commission  has  power  to  prescribe  utilitv 
rates,  notwithstanding,  such  rates  have  been  fixed  by  ordinance. 
Re  Spring  Valley  Utilities  Co.  (HI.)  839. 

"24.  The  state  of  New  York  has  the  power  to  regulate  the 
price  of  gas,  notwithstanding  a  provision  in  the  company's  fran- 
chise fixing  rates  as  a  condition  of  the  grant  of  the  right  to  occu- 
py the  streets;  since  this  is  not  a  contract  beyond  the  inherent 
police  power  of  the  legislature  to  modify.  People,  ex  rel.  South 
Glens  Falls  v.  Public  Service  Conmiission  (X.  Y.)  374.'^    .. 
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Since  we  are  thoroughly  convinced  that  we  have  no  power  or 
authority  under  the  law  to  require  the  respondents  herein  to 
give  service  to  the  complainants  at  $3.50  per  acre  per  annum, 
or  at  some  other  sum  less  than  the  actual  cost,  we  believe,  as  we 
have  heretofore  stated,  that  it  would  be  unfair  to  the  complain- 
ants and  prejudicial  to  their  interests  for  us  to  make  such  an 
effort,  and  we  must,  tfierefore,  conclude  that  the  water  com- 
panies will  be  permitted  to  collect  the  actual  cost  of  the  serv- 
ice. We  have  the  utmost  faith  that  this  entire  project  can  be 
made  a  success,  that  the  lands  will  increase  in  value,  and  we 
desire  to  express  the  hope  that  all  interested  parties  will  wort 
together  in  harmony  and  co-operate  to  the  extent  of  their  ability 
to  the  end  that  success  may  crown  their  efforts. 

In  view  of  our  conclusions  as  above  outlined  there  does  not 
appear  to  be  any  necessity  for  an  extended  order  at  this  time, 
and  we  will,  therefore,  briefly  cover  only  the  most  important 
points. 

ORDER 

It  is  ordered:  That  the  Silver  Lake  Water  Company  and 
the  Sahuarita  Water  Company  be  and  they  are  hereby  required 
to  furnish  to  the  consiuners,  under  said  systems,  an  adequate 
supply  of  water  for  irrigation  and  domestic  purposes,  and  to  so 
improve  and  add  to  their  facilities  as  to  make  possible  this  re- 
sult. 

It  is  further  ordered:  That  the  Silver  Lake  Water  Company 
and  Sahuarita  Water  Company  shall  promptly  prepare  and  file 
with  this  Commission  the  sdiedule  of  rates  which  their  respec- 
tive boards  of  directors  shall  estimate  as  necessary  for  the  main- 
tenance of  said  systems  following  the  annual  meetings  of  stock- 
holders, as  provided  for  in  the  by-laws  of  said  companies  and, 
likewise,  similar  schedules  for  all  supplemental  estimates  which 
may  subsequently  be  issued. 
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CALIFORNIA  RAILROAD  COMMISSION. 

BE  PACIFIC  ELECTRIC  RAILWAY  COMPANY, 

[Decision  No.  6881,  Application  No.  4733.] 

Bates  —  Railroads  —  Uniformity   between  Federal  controlled  and 
other  lines, 

1.  Mere  uniformity  of  rates  between  roads  controlled  by  the  Fed- 
eral Government  and  other  competing  lines,  is  not  a  sufficient  reason 
for  an  increase  of  rates  of  a  road  operating  under  private  management 

Rates  —  Necessity  of  increase  —  Burden  of  proof, 

2.  The  burden  resting  upon  an  applicant  under  §  63,  of  the  Cali- 
fornia Public  Utilities  Act,  of  showing  that  a  proposed  increase  in 
rates  is  justified,  is  not  satisfied  by  a  mere  perfunctory  showing,  but 
requires  the  applicant  to  show  by  evidence  of  probative  value  that  the 
existing  rates  are  unreasonably  low,  and  that  the  proposed  rates  are 
reasonable. 

[November  28,  1919.] 

Application  for  authority  to  increase  rates  for  the  trans- 
portation  of  petroleum  and  petroleum  products ;  denied  without 
prejudica 

Appearances:  Frank  Karr,  for  Pacific  Electric  Railway 
Company;  O'Melveny,  Milliken  &  Tuller,  for  Holly  Sugar 
Company,  Southern  California  Sugar  Company,  and  Santa  Ana 
Sugar  Company;  Jess  E.  Stephens,  for  the  city  of  Los  Angeles; 
Bishop  &  Bahler  Company,  by  B.  H.  Carmichael,  for  Vernon 
Oil  &  Refining  Company,  A.  F.  Gilmore  &  Company,  W'ilshire^ 
Oil  Company,  Los  Angeles  Pressed  Brick  Company,  California 
Petroleum  Exchange,  and  Graham-Lof tus ;  H.  Z.  Osborne,  Jr., 
for  the  Board  of  Public  Utilities  of  the  city  of  Los  Angeles ;  R. 
S.  Sawyer,  for  the  Associated  Jobbers  of  Los  Angeles. 

Loveland  and  Brundige,  Commissioners:  This  is  an  appli- 
cation to  increase  rates  on  petroleum  and  petroleum  prodncta, 
in  carloads,  classified  fifth  class  in  the  Western  Classification, 
to  the  following  basis :  Four  and  one-half  cents  per  100  pound? 
higher  than  rates  effective  June  24,  1918,  but  not  in  excess  of 
fifth  class  rates  as  increased  June  25,  1918. 

When  charges  on  a  continuous  through  movement  are  ob- 
tained by  combination  of  separately  established  rates,  the  in- 
crease of  4^  cents  per  100  pounds  will  apply  as  to  the  total  of 
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such  combined  rates  in  effect  June  24,  1918,  fifth  class  rates  as 
increased  June  25,  1918,  not  to  be  exceeded. 

This  basis  does  not  apply  in  connection  with  rates  for  switch- 
ing service  in  connection  with  a  line  haul. 

The  causes  leading  up  to  this  application  are  as  follows: 

On  June  25,  1918,  by  authority  of  this  Commissiony  appli- 
cant, following  similar  action  of  roads  under  Federal  control, 
made  a  general  increase  in  freight  rates  of  approximately  25 
per  cent.  Later,  the  Federal  controlled  roads  superseded  the 
25  per  cent  increase,  in  so  far  as.it  appertained  to  petroleum 
and  its  products,  by  a  flat  advance  of  4^  cents  per  100  pounds 
over  the  rates  in  effect  June  24,  1918,  but  not  to  exceed  the  fifth 
class  rates  as  increased  June  25,  1918.  Applicant  now  desires 
to  bring  its  rates  in  line  with  those  of  the  Federal  controlled 
roads  by  establishing  the  same  basis  of  increase. 

As  an  illustration  of  the  effect  of  the  proposed  change,  the 
following  table  has  been  prepared  from  an  exhibit  which  accom- 
panied application,  showing  in  the  order  of  columns  from  left 
to  right: 

1.  Kates  in  effect  prior  to  June  25,  1918. 

2.  Present  rates  (26  per  cent  increase  effective  June  25, 
1918). 

3.  Proposed  rates,  viz.,  those  in  effect  prior  to  June  25,  1918, 
increased  by  4J  cents  per  100  pounds,  observing  as  a  maximum 
the  fifth  class  rates  as  increased  June  25,  1918. 


Petroleum  Crude  Oily  Petroleum  Gas  Oil,  Petroleum  Fuel  Oil,  viz., 
Refinery  Reaiduutn,  Carloads. 

From — 

Rates  in  cents  per  ton  of  2000  pounds 

To— 

Los  Angeles    1     El  Segundo     1        Stewart 

1 

2 

3 

1 

2        3  i     1 

2 

50 
100 
110 
130 
140 
100, 
130 
160! 

3 

Ijob   Anoreles 

40 
60 
90 

50;   130      40 

sol   150      80 

110 1   180      90 

130'    100     TOO 

130 

San  Pedro 

40 
50 

50 

130 

170 

Whittier   Groves 

60     140 

180 

North  Pomona  . 

60*      sol   150 

100 

190 

Sherman 

75 1     90 !    170  i   115    140.   210    115 

80     100 ;   170     100 '   130;   190      SO 

1001   130    190    100 1   130    190,   100 

125!  160    220     125 j   160 |   220 i   125 

210 

Santa    Ana    

170 

Sierra  Madre   

190 

San  Fernando  M 

ission   .. 

, , 

220 

From  this  it  will  be  seen  that  if  the  25  per  cent  increase  of 

June  25,  1918,  is  displaced  by  the  basis  proposed,  as  was  done 
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in  the  case  of  Federal  controlled  roads,  advances  over  tlie  orig- 
inal rates  ranging  as  high  as  225  per  cent  will  result.  While 
the  forgoing  statement  is  limited  to  crude  oil  and  articles  tak- 
ing same  rate,  it  is  typical  of  the  oil  situation  as  a  whole. 

In  support  of  its  petition  applicant  avers  that,  notwithstand- 
ing increased  earnings  realized  by  the  advance  in  freight  rates 
of  June  25,  1918,  and  subsequent  increases  in  freight  and  pas- 
senger rates  authorized  by  this  Commission  and  the  Interstate 
Commerce  Commission,  its  revenues  are  insufficient  to  meet 
(operating  expenses  and  certain  fixed  charges  and  that  further 
increases  are  necessary  in  order  to  help  defray  such  items  of 
expense. 

It  was  stipulated  by  counsel  that  in  so  far  as  they  are  applica- 
ble to  the  case  at  bar,  petitioner's  annual  reports  on  file  with  the 
Commission,  also  the  record  in  Application  No.  3791,  decided 
N'ovember  21,  1918  (Decision  No.  5953),  and  Applications 
Nos.  4403  and  4407,  now  in  process  of  adjudication,  are  to  be 
considered  in  evidence  herein.  The  three  proceedings  enumer- 
ated propose  establishment  of  increased  passenger  fares. 

In  the  opinion  and  order  in  Application  .No.  3791,  P.U.R 
1919B,  1,  the  following  statement  appears: 

Applicant  has  a  bonded  indebtedness  of  $58,141,000  and  un- 
funded debt  of  approximately  $10,000,000.  There  is  an  out- 
standing stook  issue  of  $34,000,000  which  is  owned  by  the 
Southern  Pacific  Company  and  on  which  no  dividends  have  ever 
been  paid.  Since  its  incorporation  in  1911  this  company  has 
failed  to  earn  operating  expenses  and  fixed  charges,  the  total 
corporate  deficit  as  of  April  30,  1918,  being  $5,958,008.39. 

Applicant  alleges,  and  has  shown  by  uncontroverted  testi- 
mony, that  present  revenues  are  insufficient  to  meet  operating 
expenses  and  fixed  charges. 

That  this  condition  still  exists  is  evident  from  an  exhibit  filed 
by  applicant  in  the  present  proceeding,  consisting  of  income 
account  for  six  months  ending  June  30,  1919,  which  shows  that 
operating  expenses  are  increasing  in  a  much  greater  proportion 
than  revenue,  and  the  total  corporate  deficit  as  of  June  30, 
1919,  has  advanced  to  $8,366,806.73. 

No  detailed  valuation  of  applicant's  system  had  been  made 
prior  to  the  hearing  and  decision  of  Application  Nol   3791. 

P.U.R.1920B. 
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The  matters  presented  to  the  Commission  in  the  hearing  of  that 
•application  clearly  demonstrated  that  an  emergency  existed 
which  required  immediate  action  and  that  the  necessity  of 
awaiting  a  valuation  was  not  apparent,  as  applicant  was  not 
asking  for  the  establishment  of  rates  that  would  pay  a  return 
xipon  investment. 

There  can  be  no  question  as  to  the  insuflSciency  of  applicant's 
income,  and  this  feature  will  be  passed  without  further  com- 
ment. 

[1]  Much  stress  is  laid  by  applicant  on  the  fact  that  pro- 
posed increases  will  place  its  rates  on  a  level  with  those  of  the 
Federal  controlled  roads ;  that  before  the  last  change  on  the  part 
of  the  Federal  Railroad  Administration  the  oil  rates  between 
common  points  were  equal,  but  now  that  the  rates  of  the  govern- 
ment roads  have  been  further  increased  the  maintenance  of  a 
lower  basis  by  applicant  will  lead  to  confusion  and  discrimina- 
tion and  have  the  eflFect  of  forcing  a  competitive  relationship  in 
the  rates  of  the  two  classes  of  carriers;  furthermore,  that  joint 
rates  between  applicant  and  Federal  controlled  roads  are  now 
on  the  higher  basis.  While  uniformity  of  rates,  as  between 
Federal  and  nonfederal  controlled  lines,  is  greatly  to  be  desired, 
this  reason  alone  would  not  justify  the  granting  of  the  applica- 
tion. 

As  heretofore  stated,  the  petroleum  and  petroleum  products 
lates  of  Federal  controlled  railroads  were  increased  25  per 
cent,  eflFective  June  25,  1918.  On  July  11,  1918,  director  divi- 
sion of  traffic  issued  Freight  Rate  Authority  No.  96,  which  can- 
celed the  rates  of  June  25,  1918,  and  provided  for  a  flat  in- 
crease of  4J  cents  per  100  pounds  higher  than  rates  in  eifect 
May  25,  1918,  but  not  in  excess  of  the  fifth  class  rates  as  ad- 
vanced June  25,  1918.  This  capsed  an  increase  where  the 
base  rate  on  June  25,  1918,  was  16  cents  per  100  pounds  and 
imder  and  a  reduction  where  it  was  19  cents  or  higher.  While 
the  tonnage  movement  over  the  Federal  roads,  segregated  with 
respect  to  rate,  is  not  a  matter  of  record,  it  is  fair  to  assume 
that  the  advances  and  reductions  would  result  in  somewhat  of 
an  equalization  of  revenue  when  applied  to  the  petroleum  traf- 
fic as  a  whole.  Such,  however,  is  not  true  in  the  present  case 
of  the  Pacific  Electric,  where  with  but  few  exceptions  the  vol- 
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ume  of  the  rates  is  such  that  the  addition  of  the  flat  amount 
results  in  an  increase  over  the  present  figures.  Moreover,  the 
average  length  of  haul  of  the  Federal  roads,  many  of  which 
traverse  several  states,  is  necessarily  much  greater  than  that  of 
applicant,  whose  rails  reach  only  four  counties  of  this  state. 
Consequently,  the  average  rate  is  greater  over  the  Federal  conj 
trolled  roads  and,  therefore,  better  able  to  stand  a  flat  increase. 

It  is  also  urged  by  applicant  that  the  existing  petroleum  rates 
are  unduly  depressed  owing  to  the  influence  of  pipe  line  compe- 
tition and  other  conditions  affecting  the  transportation  of  such 
commodity,  but  nothing  substantial  was  submitted  in  confirma- 
tion of  such  contention  and  no  attempt  was  made  to  prove  the 
present  rates  noncompensatory,  applicant  apparently  relying 
on  the  difference  existing  between  its  rates  and  those  of  Federal 
controlled  lines,  and  that  this  variance  in  rates  would  not  be 
present  under  the  adjustment  proposed. 

[2]  A  mere  statement  that  rates  are  too  low,  unaccompanied 
by  competent  evidence  in  support  of  such  declaration,  will  not 
suffice.  Section  63  of  the  Public  Utilities  Act  of  this  state  pro- 
vides, in  substance,  that  no  increases  in  rates  may  be  made  ex- 
cept upon  a  showing  before  the  Commission  and  a  finding  by 
the  Commission  that  such  increase  is  justified.  The  burden 
resting  upon  applicant  under  this  section  of  the  act  to  justify 
the  increase  proposed  is  a  positive  requirement  of  law  which 
cannot  be  satisfied  by  a  mere  perfunctory  showing.  On  the 
contrary,  applicant  must  not  only  show  by  evidence  of  probative 
value  that  the  existing  rates  are  unreasonably  low,  but  must 
demonstrate  the  propriety  and  reasonableness  of  those  proposed 
before  this  Commission  can  make  a  finding  such  as  prescribed 
by  the  statute. 

When  the  general  25  per  cpnt  increase  was  granted  applicant 
June  25,  1918,  this  formality  was  waived  in  consideration  of 
the  emergency  caused  by  the  war,  not  only  that  applicant  might, 
to  the  extent  of  such  advance,  be  relieved  from  the  extraordinary 
operating  expenses  consequent  upon  war  conditions,  but  that  by 
so  doing  the  rate  parity  thus  created  would  permit  the  compet- 
ing Federal  roads  to  secure  the  full  amount  of  the  increase  estab- 
lished by  the  Railroad  Administration,  thereby  enabling  such 

roads  to  more  efficiently  discharge  their  important  functions  in 
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the  prosecution  of  the  great  task  in  which  this  country  was 
engaged.  Under  prevailinjg  conditions,  the  same  elements  of 
consideration  do  not  enter  into  the  present  case,  for  which  rea- 
son the  lawful  requirements  should  be  fully  complied  with. 

It  may  well  be  that  some  of  the  oil  rates  are  below  the  nor- 
mal scale  and  should,  upon  proper  showing,  be  increased.  Con- 
versely, there  may  be  rates  already  above  the  normal  plane 
which  if  further  advanced,  as  contemplated  under  the  applica- 
tion, would  cause  an  injustice.  This  was  practically  admitted 
by  witness  for  applicant,  who  stated  that  the  90-cent  advance 
would  in  some  instances  bring  about  inequality  of  rates.  In 
this  connection,  particular  attention  was  drawn  by  applicant  to 
rate  of  50  cents  per  ton  on  petroleum  and  its  products,  carloads, 
from  El  Segundo  and  Oleo  to  Los  Angeles,  and  the  statement 
made  that  the  rate  is  so  low  it  fails  to  assume  its  proper  pro- 
portion of  the  burden  of  carrying  traffic. 

In  comparing  this  rate  with  others  shown  on  applicant's 
exhibit,  it  is  found  that  the  distance  from  El  Segundo  to  Los 
Angeles  is  17  miles,  the  rate  for  crude  oil  and  articles  taking 
same  rate,  carloads,  50  cents  per  ton,  while  from  Los  Angeles 
to  Santa  Monica,  16  miles,  the  rate  is  $1  per  ton.  From  Oleo 
to  Los  Angeles,  25  miles  (also  El  Segundo),  rate  is  50  cents 
per  ton,  while  from  El  Segundo  to  Santa  Monica,  24  miles,  rate 
of  $1.40  per  ton  applies. 

The  record,  however,  is  devoid  of  any  effort  on  the  part  of 
applicant  to  show  the  unreasonableness  of  the  present  rates  and 
the  fairness  of  those  proposed. 

In  view  of  this  insufficient  showing,  it  is  unnecessary  to  dis- 
cuss at  length  the  testimony  introduced  in  behalf  of  the  various 
protestants,  which  in  general  was  directed  to  the  point  that  the 
present  rates  are  in  some  instances  discriminatory  and  exces- 
sive by  comparison  and  that  the  advances  contemplated  under 
application  would  so  increase  the  costs  of  operation  as  to  seri- 
ously retard  their  future  progress  or  force  them  to  haul  their 
products  by  auto  trucks. 

Upon  a  careful  consideration  of  the  evidence  submitted,  it  is 
our  opinion  that  applicant  has  failed  to  make  the  necessary 
showing  required  under  §  63  of  the  Public  Utilities  Act,  and 
the  application  should  be  denied  without  prejudice. 
P.U.R.1920B. 
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IlililNOIS  PUBLIC  UTHilTteS  COMMISSION. 

JOYCE  SANDERS  et  al. 

V. 

BAST  ST.  LOUIS  &  INTERURBAN  WATER  COMPANY. 

[No.  9674.] 

Service  —  Jurisdiction  of  Commission  —  Water  main  exteneien, 

1.  The  Illinois  Commission  is  without  power  to  order  the  installa- 
.   tion  of  a  water  main  with  the  usual  fire  hydrants  to  provide  for  fire 

protection  demanded  by  residents  of  a  municipality,  since  it  la  not 
within  Uie  province  of  the  Commission  to  indicate  to  a  eUgr^  the  num< 
ber  of  hydrants  upon  which  it  must  pay  rental. 
Service  —  Water  extensions  —  Rules. 

2.  The  Illinois  Commission  has  never  adopted  rules  covering  water 
■ervioe  extensions  in  view  of  the  fact  that  the  ordinance  requirements 
under  which  the  various  utilities  operate  are  not  uniform. 

Service  —  Water  main  extensions  —  Permanency, 

3.  In  general,  water  main  extensions,  when  made,  should  be  of  a 
permanent  nature,  but  such  permanent  extensions  are  not  always  fea- 
dble  and  particularly  at  a  time  when  the  cost  of  labor  and  materials 
Is  abnormally  high. 


Service  —  Water  main  extensions  —  Beyond  required  limits. 

Specification  of  alternative  methods  of  providing  for  ^^-ater  main 
extensions  to  serve  prospective  consumers  beyond  the  usual  limits,  p. 
658. 

[December  15,  1919.] 

Complaint  alleging  inability  to  secure  a  water  service  exten- 
sion; alternative  requirement  under  which  extensions  should  be 
made  specified. 

Shaw,  Commissioner:  On  September  20,  1919,  Joyce  Sand- 
ers, Mable  and  Harry  Wall,  and  Jdin  Lau^lin  filed  fermml 
complaint  with  the  Commission,  ailing  that  they  had  made 
application  to  the  East  St.  Louis  &  Interurban  Water  Company 
for  water  service  to  their  residences  at  2203,  2205  and  2206 
North  36th  street,  East  St.  Louis,  Illinois,  and  that  the  com- 
pany had  refused  to  make  the  extension  of  its  mains  necessary 
to  supply  such  service.  The  complainants  further  alleged  that 
their  existing  water  supply,  from  wells  on  their  varioos  prop- 
erties, was  inadequate  for  fire  protection  and  unfit  for  domestic 
use,  and  that  only  a  670-foot  extension  of  a  2-inch  main  would 
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be  necessary  to  connect  their  residences  to  the  city  water  supply. 

A  hearing  in  the  matter  was  held  in  Springfield,  Illinois, 
October  20,  1919,  whereat  Harry  T.  Wall  appeared  in  behalf 
of  the  complainants  and  the  respondent  was  represented  by  its 
attorney,  W.  R.  Voorhees.  At  this  hearing  testimony  was  in- 
troduced on  behalf  of  the  complainants,  substantiating  the 
claims  contained  in  the  formal  complaint,  and  particular  men- 
tion was  made  of  their  efforts  to  obtain  water  service  connec- 
tions. The  water  company  gave  evidence  as  to  the  cost  of  the 
required  extension  under  two  plans,  the  kind  of  territory  sur- 
rounding the  complainants'  premises  and  other  facts  pertinent 
to  the  issue. 

The  evidence  in  this  cause  discloses  the  fact  that  the  com- 
plainants reside  at  the  northern  corporate  limits  of  the  city  of 
East  St.  Louis  in  a  section  known  as  Rose  Lake  Subdivision. 
Photographs  submitted  in  evidence  show  that  this  territory  is 
not  developed;  that  the  streets  present  an  appearance  similar 
to  that  of  a  country  road,  and  the  evidence  further  shows  that 
the  said  streets  are  10  to  12  feet  below  grade ;  that  sewers  have 
not  been  installed  nor  gas  mains  extended  to  this  section.  The 
premises  of  the  complainants  were  constructed  some  ten  years 
ago,  and  no  residences  or  other  buildings  have  been  constructed 
in  this  neighborhood  within  the  last  five  years,  nor  are  any 
buildings  now  under  construction.  The  complainants  have 
heretofore,  and  are  now,  depending  upon  dug  wells  for  the 
water  necessary  for  domestic  purposes. 

Two  methods  of  supplying  the  pi'emises  of  the  complainants 
with  water  service  have  been  considered  in  this  record,  one 
permanent  and  the  other  a  temporary  installation.  The  present 
cast  iron  main  terminates  at  a  point  840J  feet  from  the  prem- 
ises of  the  complainants,  as  measured  along  the  shortest  route 
through  public  highways.  If  a  cast  iron  main  were  to  be  in- 
stalled this  route  would  be  followed  and  the  cost  of  the  installa- 
tion of  a  6-inch  main,  including  service  pipes,  meters,  and  meter 
boxes,  is  estimated  by  the  respondent  at  $2,015.  The  alterna- 
tive method  would  be  to  connect  the  premises  of  the  complain- 
ants by  a  2-inch  pipe  with  an  existing  2-inch  pipe  which  is  570 
feet  distant  and  the  estimated  cost  of  this  installation,  includ- 
ing service  pipes  and  meters,  is  $495. 

P.U.R.1920B. 
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Under  date  of  July  6,  1914,  the  city  council  of  the  city  of 
East  St.  Louis  passed  an  ordinance  specifying  the  manner  in 
which  mains  and  hydrants  should  be  installed  and  this  ordi- 
nance was  accepted  by  the  City  Water  Company  of  East  St 
Louis  and  Granite  City,  predecessors  of  the  respondents  herein, 
under  date  of  July  10,  1914.    This  ordinance  states  as  follows : 

"Where  additional  water  mains  are  necessary  to  supply  water 
to  additional  fire  hydrants  ordered  placed  by  the  city,  there  shall 
be  located,  as  an  average,  one  fire  hydrant  for  each  600  feet  of 
such  additional  water  main  required  to  be  laid,  it  being  under- 
stood, however,  that  when  an  additional  fire  hydrant  is  by  the 
city  ordered  placed  upon  a  water  main  6  inches  or  larger  in 
diameter  already  laid,  the  city,  therefor,  shall  thereafter  be 
entitled  to  the  laying  by  the  water  company  of  an  extension  of 
pipe  500  feet  in  length  when  required  by  the  city  and  on  streets 
to  be  chosen  by  the  city  and  without  any  obligation  on  the  part 
of  the  city  to  order  placed  an  additional  fire  hydrant,  upon  such 
500  feet  of  pipe  extension.'' 

The  ordinance  specifies  that  the  annual  payment  for  each 
hydrant  shall  be  $40  per  annum.  The  total  revenue  to  be  de- 
rived from  the  complainants  in  case  water  service  is  rendered 
is  estimated  by  the  water  company  to  be  $32  per  annum,  at  the 
standard  rates  for  such  service.  The  record  shows  that  such 
revenue  would  not  be  sufficient  to  pay  interest  and  depreciation 
on  either  investment  necessary  to  render  the  service,  when  such 
fixed  charges  are  computed  at  rates  usually  allowed  by  the  Com- 
mission. If  the  city  should  order  hydrants  installed  in  this  sec- 
tion and  pay  hydrant  rental  thereon,  the  revenue  from  this  ter- 
ritory would  be  increased  at  least  100  per  cent. 

In  this  case  it  appears  that  the  city  of  East  St.  Louis  has  not 
ordered  fire  hydrants  to  be  placed  in  the  streets  under  consid- 
eration, while  the  complainants  ask  the  Commission  to  order 
the  installation  of  a  main  and  hydrant  to  provide  adequate  fire 
protection  in  addition  to  domestic  service.  In  Docket  Case 
6696,  Ee  Public  Service  Company  of  Northern  Illinois  and  vil- 
lage of  Maywood,  the  Commission  discussed  a  similar  situation 
wherein  certain  of  the  residents  desired  street  lighting.  The 
evidence  in  that  cause  showed  that  the  placing  of  street  lights 
and  payment  for  same  was  controlled  by  the  terms  of  a  fran- 
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chise  under  which  the  Public  Service  Company  operated.  In 
that  case  the  Commission  said : 

'*It  is  not  within  the  province  of  this  Commission  to  indicate 
to  the  village  of  Maywood  the  number  of  street  lights  that  should 
be  installed  within  its  limits.  Neither  is  it  within  the  province 
of  the  CcHnmission  to  dictate  or  indicate  suitable  terms  of  fran- 
chise or  permit  l^  which  the  Public  Service  Company  of  North- 
em  Illinois  may  be  permitted  to  enjoy  the  use  of  the  streets  for 
the  conduct  of  its  utility  business.  In  order  for  any  consumer^ 
public  or  private,  to  receive  service  of  a  utility,  it  is  necessary 
that  application  for  service  be  made,  and,  if  no  existing  rates 
are  applicable,  proper  rates  for  the  service  must  be  determined." 
(m  P.  U.  C.  Vol.  v.,  44,  47-48.) 

[1]  In  accordance  with  the  principle  laid  down  in  the  above 
citation  and  in  view  of  the  ordinance  covering  hydrant  rental, 
the  Commission  cannot  order  the  installation  of  a  cast  iron 
main  with  the  usual  fire  hydrants  to  provide  the  fire  protection 
demanded  by  the  complainants  herein,  as  it  is  not  within  the 
province  of  the  Commission  to  indicate  to  the  city  of  East  St. 
Lonis  the  number  of  hydrants  on  which  it  must  pay  rental. 
The  Commission  does  not  believe  that  the  demands  for  domestic 
water  service  in  the  territory  in  question  are  such  as  to  warrant 
the  Commission  in  ordering  the  utility  to  bear  the  entire  cost 
of  the  main  extension  necessary  to  serve  the  premises  of  the 
complainants.  The  city  of  East  St.  Louis  apparently  has  not 
considered  the  fire  protection  requirements  of  this  section  to  be 
sufficiently  urgent  to  warrant  the  installation  of  a  main  and  fire 
hydrants.  If  the  city  were  to  order  hydrants  and  pay  rental  on 
same  for  this  section,  the  situation  with  respect  to  revenue  and 
outlay  would  be  materially  different  The  complainants 
earnestly  desire  water  service  and  same  should  be  given  them 
under  some  arrangement  that  is  equitable  to  both  the  company 
and  the  said  complainants. 

[2]  The  Commission  has  heretofore  adopted  a  set  of  rules 
providing  the  conditions  under  which  gas  and  electric  utilities 
are  required  to  furnish  service  when  the  necessary  extensions 
are  greater  than  certain  designated  limits  whereby  provision  is 
made  that  the  utility  may  require  a  deposit  covering  the  cost  of 
part  of  tiie  extension.    The  Commission  has  never  adopted  rules 
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covering  water  service  extensions,  in  view  of  the  fact  that  the 
ordinance  requirements  under  which  the  various  water  utilities 
operate  are  not  uniform.  A  majority  of  them  require  the  water 
company  to  make  main  extensions  only  at  the  direction  of  the 
city  council  and  such  provisions  have  resulted  in  supplying  con- 
sumers by  temporary  installations  until  such  time  as  the  city 
authorities  order  the  installation  of  a  cast  iron  main  and  fire 
hydrants. 

[3]  The  Commission  believes  in  general  that  water  main  ex- 
tensions, when  made,  should  be  of  a  permanent  nature  but  it  is 
also  apparent  that  such  permanent  extensions  are  not  always 
feasible  and  particularly  at  the  present  time  when  the  cost  of 
labor  and  material  is  abnormally  high.  It  may  well  be  that  a 
temporary  installation  to  supply  the  Q<miplainants  herein  would 
be  a  feasible  solution  of  the  case. 

The  Commission,  having  fully  considered  the  record  adduced 
in  this  cause  and  being  fully  advised  in  the  premises,  finds  ai 
f  oUows : 

(1)  That  the  demands  of  the  complainants  herein  for  water 
service  are  not  sufficient  to  warrant  the  placing  of  the  entire 
burden  of  the  main  extension  on  the  respondent  herein  and  that 
if  the  complainants  insist  on  utility  water  service  they  should 
adopt  one  of  the  following  two  alternatives  and  comply  with  the 
provisions  thereof. 

First  AUeTTiative — Cast  Iron  Main, 

The  East  St.  Louis  &  Intei-urban  Water  Company  shall  lay 
for  each  prospective  consumer,  at  cost  to  itself,  50  feet  of  cast 
iron  pipe.  The  said  company  may  require  a  deposit  of  the  cost 
of  the  necessary  extension  above  the  60  feet  per  consumer, 
above  specified,  in  which  case  the  company  shall  refund  to  the 
complainants,  in  proportion  to  their  respective  deposits,  an 
amount  equal  to  the  cost  of  50  feet  of  this  main  for  each  addi- 
tional consumer  whose  service  shall  be  connected  to  the  exten- 
sion, within  a  period  of  ten  years  from  the  making  of  the  said 
extension,  but  at  no  time  shall  the  rebate  made  exceed  the  orig- 
inal deposit 

If,  in  accordance  with  the  ordinance  covering  hydrant  rental, 
the  city  of  East  St  Louis^  within  ten  y^ars  from  the  date  of  in- 
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stallation,  shall  designate  a  part  or  the  whole  of  the  cast  iron 
main  laid  under  this  alternative  as  the  extension  to  be  consid- 
ered in  connection  with  placing  of  one  or  more  fire  hydrants, 
the  water  company  shall  refund  to  the  complainants  herein  that 
part  of  the  deposit,  not  previously  returned,  which  covers  the 
length  of  main  specified  by  the  city. 

In  determining  the  cost  of  that  part  of  the  extension  to  be 
covered  by  the  consumers'  deposit,  the  water  company  shall  con- 
sider only  the  cost  of  the  labor  and  material  entering  into  the 
construction  of  the  main  and  shall  not  include  the  cost  of  serv- 
ices, meters  or  their  appurtenances. 

Second  Alternative — Wrought  Iron  MainB. 

The  East  St.  Louis  &  Interurban  Water  Company  shall  ren- 
der water  service  to  the  premises  of  the  complainants  by  a  2- 
inch  wrought  iron  main,  provided  the  complainants  deposit  a 
total  of  $150  with  the  said  company.  In  case  additional  con- 
sumers are  rendered  service  from  this  2-inch  main  within  a 
period  of  ten  years  from  the  date  of  its  installation,  the  water 
company  shall  return  to  each  of  the  complainants  their  propor- 
tionate share  of  the  $150  deposited  and  collect  from  such  new 
consumer  his  proportionate  share  of  the  $150  deposit. 

(2)  That  the  East  St.  Louis  and  Interurban  Water  Company 
shall,  within  sixty  days  of  the  date  the  complainants  make  de- 
posit in  accordance  with  either  of  the  alternatives,  complete  the 
installation  of  the  main,  as  required  by  the  alternative  adopted 
by  the  complainants. 

It  is  therefore  ordered  that  if  the  complainants  herein  elect 
to  accept  either  of  the  two  alternatives  hereinabove  found  and 
deposit  the  required  moneys,  the  East  St.  Louis  &  Interurban 
Water  Company  shall  notify  the  Commission  of  the  date  of  the 
deposit,  within  five  days  thereafter  and  shall  proceed  with  the 
required  installation  and  render  water  service  to  the  complain- 
ants within  sixty  days  of  the  date  of  the  deposit,  and  notify  the 
Commission  of  the  completion  of  the  work  within  five  days 
thereafter. 

It  is  further  ordered  that  the  East  St.  Louis  &  Interurban 
Water  Company  shall,  provided  deposit  is  made  by  the  com- 
plainants, make  future  refunds  as  provided  hereinabove. 

(P.U.R.102OB. 


Digitized  by 


Google 


66a  NEBRASKA  STATE  RAILWAY  CX)MMISSION. 

NEBRASKA  STATF  RAHiWAT  COMMISSION. 

BE  BUFFALO  COUNTY  TELEPHONE  COMPANY^ 

[Application  No.  3998.] 

Return  —  Beasondblenesa  —  Dividends  —  Depreciation. 

1.  It  is  the  duty  of  stockholders  of  a  utility  who  have  rec^S 
large  cash  dividend  on  account  of  deferred  paymmt  of  diyidevm^ 
provide  a  liquid  depreciation  reserve  in  a  proper  amount  by  ttB>4 
of  stock  against  uncapitalized  property  in  which  the  depreciatS.<c 
serve  has  been  invested,  or,  failing  in  tiiis,  to  recover  into  the  tr^ 
the  extraordinary  dividend  paid,  and  to  isBue,  in  lieu  thereof,  ^  As-f-ock 
dividend  covering  the  amount  of  the  deferred  dividends  on  the  ^^aroper 
stock  entitled  thereto  in  the  proper  amount. 

Return  -«  Deferred  dividends  —  Extent  of  right  thereto. 

2.  The  purchasers  of  stock  of  one  of  two  telephone  companie^s  ^ince 
the  division  of  such  companies,  are  not  entitled  to  deferred  dii^^^^^^"^^ 
on  the  property  prior  thereto. 

Rates  —  Telephone  —  Gross  and  net. 

8.  A  telephone  company  was  authorized  to  publish  gross  a^»-^^  ^^^ 
rates  where  the  records  showed  that  the  collections  were  not  pro-»^*^^ 
made,  and  payments  of  rentals  were  unduly  in  arrears. 

[October  23,  1919.] 

Application  for  authority  to  increase  telephone  rate&  ?      /^ 
nied  in  general,  company  ordered  to  prepare  further  8h<:>^^^^-''^ 
in  justification  of  an  extraordinary  cash  dividend  of  50       T®' 
cent  paid  in  1918;  further  dividends  required  to  be  limit:^^    ^ 
8  per  cent  on  outstanding  stock  authorized  by  the  Comnii^^^^^* 

Appearances:  M.  S,  Booher,  Secretary. 

Browne,  Commissioner:  Applicant  operates  a  telephoo^  *^' 
change  in  Pleasant  on  and  Poole,  Nebraska,  and  adjacent  "t^^^^" 
tory,  serving  approximately  350  subscribers,  of  which  20  ^ 
business  subscribers,  51  residence  subscribers,  and  the  r&f^^^^ 
der  farm  line  subscribers.  It  htis  112  stockholders  scat:^^*" 
among  its  subscribers  with  the  exception  of  three  conside*"^*^ 
holdings. 

This  company  was  organized  in  1903  as  an  association  in  ^^^ 
junction  with  what  is  now  the  Union  Valley  Telephone  Oomp^^^ 
at  Kearney.  It  operated  as  an  association  until  1909  or  l^^y 
during  which  period  a  total  of  $5,000  of  capital  was  pai^  ^° 
and  an  exchange  of  225  subscriberB  was  built  up.    During'  ^^^ 
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period  only  one  small  dividend  was  paid.  The  earnings  of  the 
company  were  put  into  extensions. 

In  the  year  1909  sharp  diiferences  of  opinion  led  to  division 
of  property,  approximately  three-fifths  of  the  outstanding  capi- 
tal and  proportionate  property  joining  in  the  formation  of  a 
corporation  known  as  the  BuflFalo  County  Telephone  Company. 
The  remainder  of  the  property  drew  off  into  the  Union  Valley 
Telephone  Company,  taking  a  proper  share  of  the  property  with 
it  and  surrendering  the  stock.  This  stock  was  held  in  the  treas- 
ury of  applicant  ccmipany  and  soon  thereafter  reissued  for  cash 
at  the  par  value  of  $10  per  share.  The  money  thus  received  was 
used  in  extensions  and  betterments.  Since  the  formation  of  the 
corporation,  regular  dividends  at  10  per  cent  have  been  paid  to 
the  stockholders  and  in  1918  a  cash  dividend  of  50  per  cent 
additional  thereto  was  declared.  There  is  some  contradiction 
in  the  testimony  of  applicant's  witness,  Secretary  M.  S.  Booher, 
^nd  the  annual  reports,  as  to  whether  a  dividend  was  actually 
declared  as  a  result  of  the  first  year's  operation  of  the  corpora- 
tion. 

Applicant's  rates  at  present  are  $1.50  for  business  service  at 
Pleasanton,  $1.25  for  party-line  business  service  at  Poole,  and 
$1  per  month  for  residence  and  farm  service.  It  desires  to  in- 
•crease  these  rates  25  cents  per  month,  to  establish  a  gross  and 
net  system  of  collection,  and  to  make  certain  other  adjustments. 
In  defense  of  the  application  the  company  alleges  that  its  prop- 
erty is  growing  old,  that  it  has  no  proper  depreciation  reserve  in 
liquid  form,  that  an  extensive  rebuilding  program  will  soon  be 
necessary  and  that  the  increase  in  rates  is  required  to  meet  this 
unusual  expenditure. 

At  the  time  of  the  hearing  on  this  application  in  the  Com- 
mission's offices  July  31,  1919,  applicant  was  asked  to  justify 
the  50  per  cent  cash  dividend.  The  justification  given  was  that 
between  1903  and  1910  no  dividends  were  paid  with  the  single 
exception  of  one  5  per  cent  dividend ;  that  the  company  had  had 
the  use  of  these  deferred  dividends  through  all  the  years  and 
that  the  50  per  cent  cash  dividend  was  fully  necessary  to  square 
the  account. 

The  extraordinary  cash  dividend  was  paid  in  July,  1918. 
The  Ownmission  finds  it  extremely  difficult  to  get  the  logic 
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which  governed  the  stockholders  in  declaring  this  dividend. 
That  the  stockholders  were  entitled  to  compensation  for  the  de- 
ferred dividends  is  certain.  Liquidation  of  this  indebtedness 
had  been  deferred  from  time  to  time  in  normal  periods  and  the 
money  used  for  other  purposes,  yet  at  a  moment  when  it  was 
well  known  that  operation  was  facing  a  period  of  excessive 
costs  and  when  accrued  surpluses  were  likely  to  be  drawn  on 
to  meet  these  excessive  costs,  most  of  the  cash  on  hand  was 
taken  out  of  the  treasury  and  paid  to  the  stockholders. 

The  company's  first  duty  was  to  its  depreciation  reserve,  to 
take  care  of  the  very  exigency,  which  leads  the  company  at  this 
time  to  apply  for  higher  rates.  That  depreciation  reserve  was 
either  this  cash  which  was  paid  out  as  a  special  dividend  or  it 
had  been  spent  in  extensions  represented  now  by  property  in 
excess  of  the  value  of  the  outstanding  stock.  In  fact,  both  the 
deferred  dividends  and  the  depreciation  resen^e  were  repre- 
sented by  cash  on  hand  and  extensions  of  property  not  capital- • 
ized.  If  the  company  elected  to  consider  that  the  depreciation 
reserve  had  been  invested  in  property  and  the  deferred  dividends 
were  held  in  cash,  it  was  not  proper  for  it  to  pay  the  deferred 
dividend  out  until  it  had  made  arrangements  to  provide  a  liquid 
depreciation  reserve  fund  to  care  for  the  rebuilding,  program, 
the  necessity  for  which  was  rapidly  approaching.  This  could 
have  been  done  by  the  sale  of  additional  stock  against  the  un- 
capitalized  extensions  and  the  putting  of  that  money  in  the  fund 
from  which  originally  borrowed,  namely,  the  depreciation  re- 
serve. If  such  action  had  been  taken,  a  proper  dividend  to 
cover  the  deferred  dividends  could  not  have  been  criticised.  It 
may  be  said  that  there  was  no  market  for  the  stock.  In  that 
case  it  was  the  company's  duty  to  consider  this  cash  as  the  de- 
preciation reserve  and  to  have  paid  the  deferred  dividends  as  a 
stock  dividend.  In  lieu  of  that,  the  stockholders,  whose  duty 
it  is  to  properly  care  for  the  property,  should  have  brought 
this  stock  themselves  and  have  paid  therefor  prior  to  the  decla- 
ration of  the  cash  dividends. 

[1]  The  Commission  does  not  want  to  intimate  that  the 
stockholders  were  deliberately  imposing  on  the  company.  They, 
however,  did  make  a  serious  mistake.  They  can  hardly  now  ask 
for  higher  rates  to  provide  a  depreciation  reserve  or  for  any 
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other  purpose  than  plain  operating  expenses  nntil  they  shall 
have  corrected  these  past  errors.  It  is  the  duty  of  these  stock- 
holders to  provide  a  liquid  depreciation  reserve  in  a  proper 
amount  by  the  sale  of  stock  against  the  uncapitalized  property, 
CT,  failing  in  this,  to  recover  into  the  treasury  the  extraordinary 
dividend  paid  and  to  issue  in  lieu  thereof  a  stock  dividend  cover- 
ing the  amount  of  the  deferred  dividends  on  the  proper  stock 
entitled  thereto  and  in  proper  amount. 

[2]  In  figuring  the  amount  due  the  stockholders  the  company 
lias  evidently  fallen  into  another  error.  It  has  paid  the  extra 
dividend  on  all  outstanding  stock  to  cover  a  period  when  a  por- 
tion, of  the  property  now  separate  was  a  part  of  the  exchange. 
When  the  property  was  divided  there  went  to  the  present  Union 
Valley  Telephone  Company  whatever  rights  to  deferred  divi- 
dends existed  in  that  portion  of  the  property.  Those  who  have 
bought  stock  since  the  division  are  not  entitled  to  any  compensa- 
tion for  the  period  prior  to  the  division  ^hen  no  dividends  were 
paid.  They  have  been  compensated  from  year  to  year.  Before 
relief  in  the  increased  rates  will  be  considered,  the  company 
will  be  required  to  justify  this  extraordinary  dividend. 

The  dividends  of  10  per  cent  since  the  division  of  the  prop- 
erty and  the  incorporation  of  applicant  have  in  the  opinion  of 
the  Commission  been  somewhat  more  than  reasonable.      The 
rates,  however,  have  not  been  unduly  high.     The  company  has 
operated  economically.     In  order  to  pay  the  10  per  cent  divi- 
dends it  has  underpaid  its  manager,  for  which  he  is  partly  re- 
sponsible, and  has  underpaid  its  operators  until  recently,  who 
were  in  no  position  to  protest  successfully.    The  testimony  shows 
that  for  years  operators  were  paid  50  cents  a  day  and  were 
required  to  pay  all  their  own  expenses.    The  stockholders  should 
feel  some  sense  of  regret  that  they  should  have  demanded  loyal 
services  from  employees  on  this  compensation  and  at  the  same 
time  have  paid  out  the  amount  of  dividends  which  were  paid. 
The  present  revenues  from  all  sources  furnish  the  company 
a  maximum  of  $4,750  per  annum.     Reasonable  expenditures 
under  present  conditions,  including  an  average  expenditure  for 
current  maintenance  and  normal  depreciation  reserve,  the  extra 
cost  to  the  company  foir  keeping  the  uniform  and  necessary  sys- 
tem of  accounts,  the  present  more  nearly  proper  wages  of  oper- 
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ators  and  all  other  necessary  present  expenses  will  not  exceed 
the  amount  of  revenue.  This  revenue  will  not  provide  the 
needed  depreciation  reserve  to  take  care  af  the  rebuilding  pro- 
gram that  is  either  immediately  necessary  or  will  be  necessaiy 
in  the  near  future. 

The  company  will  be  required  herein  to  make  a  further  show- 
ing on  or  before  December  20th,  in  justification  of  the  exceptional 
50  per  cent  cash  dividend.  If  it  fails  so  to  do,  a  supplemental 
order  will  be  issued,  requiring  a  correction  of  the  errors,,  which, 
in  the  light  of  the  present  record  appear  to  have  occurred  in 
dealing  with  this  matter  by  the  board  of  directors. 

[3]  By  a  supplemental  application  the  company  asks  to  be 
permitted  to  publish  gross  and  net  rates.  The  record  shows 
that  the  collections  are  not  promptly  made  and  payments  of 
rentals  are  unduly  in  arrears.  The  Commission  will,  therefore, 
authorize  the  publication  of  gross  and  net  rates. 

Business  men  at  Poole  pay  a  rate  of  $1.25  per  month,  al- 
though the  line  serving  them  requires  considerable  maintenance. 
The  Commission  believes  that  the  rate  for  these  business  phones 
should  be  increased  to  a  level  of  the  business  rates  in  Pleasan- 
ton. 

The  company  has  some  individual  lines  outside  of  the  ex- 
change limits  of  Pleasanton  and  desires  to  make  an  extra  charge 
covering  the  maintenance  of  those  individual  lines.  This  is  in 
accordance  with  the  Commission's  rulings  and  the  company 
will  be  authorized  to  charge  25  cents  per  month  additional  for 
each  quarter  of  a  mile  of  extra  wire  outside  the  corporate  limits 
of  the  village  of  Pleasanton,  serving  individual  subscribers  and 
not  party  line  subscribers.  The  distance  will  be  measured  air 
line  from  the  nearest  point  of  the  town  limits  to  the  station  in- 
volvei 


CALIFORXIA  RAIIjROAD  COMMISSION. 

RE  EMPIRE  TELEPHONE  COMPANY, 
[Decision  No.  6S96,  AppUcaiion  No.  5006.] 

Security  ismtes  —  lUegal  ism^  —  VaUdmtion. 

1.  Securities  iU^gaUy  issued  without  the  ooosent  of  the  Calilonis 
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Conimission,  should  be  validated  if  possible  on  application  of  the  com- 
pany as  soon  as  attention  is  called  thereto,  in  order  to  avoid  the  pen- 
alties provided  therefor  in  the  Public  Utilities  Act. 
Consolidation,  merger,  and  sale  —  Transfer  of  telephone  companff, 
2.  The  California  Commission  refused  to  approve  the  transfer  of 
the  property  of  a  telephone  company  so  long  as  it  had  outstanding 
securities  issued  without  authorization  of  the  Commission,  but  con- 
ditioned its  consent  upon  subsequent  application  to,  and  approval  by, 
the  Commission  of  such  issue. 

[November  28,  1919.] 

Application  of  the  Empire  Telephone  Company  and  the 
Pacific  Telephone  &  Telegraph  Company  for  an  order  authoriz- 
ing the  Empire  Telephone  Company  to  sell  to  the  Pacific  Tele- 
phone &  Telegraph  Company  all  of  its  telephone  property  in 
and  adjacent  to  Empire,  Stanislaus  County,  and  the  Pacific  Tele- 
. phone  &  Telegrajdi  Company  to  purchase  and  acquire  the  same; 
granted  conditionally. 

Appearances :  W.  J.  Brown,  for  Empire  Telephone  Company ; 
James  T.  Shaw,  for  Pacific  Telephone  &  Telegraph  Company. 

Martin,  Commissioner:  This  is  an  applicaticm  by  the  Empire 
Telephone  Company  for  authority  to  sell  to  the  Pacific  Tele- 
phone &  Telegraph  Company  and  of  the  latter  to  purchase  the 
telephone  system  of  the  former,  serving  the  unincorporated  town 
of  Empire  and  vicinity,  in  Stanislaus  county,  for  the  agreed 
price  of  $5,400. 

The  Empire  Telephone  Company,  hereinafter  referred  to  as 
the  Empire  Company,  was  incorporated  on  January  18,  1913, 
under  the  laws  of  the  state  of  California,  with  a  capital  stock  of 
$14,000,  divided  into  400  shares  of  the  par  value  of  $35  per 
share. 

On  November  10,  1913,  the  Empire  Company  filed  a  petition, 
Application  No.  823,  for  a  certificate  of  public  convenience  and 
necessity  for  permission  to  transact  a  general  telephone  business 
in  the  above  territory.  At  the  hearing  held  in  that  petition  on 
December  4,  1913,  at  Empire,  the  Pacific  Telephone  &  Tele- 
graph Company,  hereinafter  referred  to  as  the  Pacific  Company, 
objected  to  the  extent  of  the  territory  which  the  Empire  Com- 
pany desired  to  serve.  It  was  shown  that  the  certificate,  if  grant- 
ed, would  permit  the  Empire  Company  to  encroach  upon  oertain 
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territory  already  served  by  the  Pacific  Con^ny.  It  was  stipu- 
lated in  that  proceeding  (page  80,  Transcript  of  Record,  herein 
quoted)  that,  in  view  of  the  above  objections,  the  Empire  Com- 
pany would  confine  its  territory  to  limits  which  would  be  mutual- 
ly agreeable: 

Commissioner  Gordon :  .  .  .  Now  do  I  understand  that  the 
attorneys  on  both  sides  have  agreed  to  stipulate  that  the  present 
application  will  be  withdrawn,  that  they  will  get  togethw  now 
upon  an  agreement  on  a  certain  prescribed  territory  as  outlined 
on  this  map,  with  a  view  to  putting  in  a  joint  application  to  the 
Commission,  the  one  to  withdraw  and  the  other  to  serv0  this  ter- 
ritory? 

Mr.  Shaw:    I  do,  sir. 

Mr.  Dennett :    That  is  the  understanding. 

This  stipulation  resulted  in  the  dismissal,  upon  request  of  tiie 
Empire  Company,  of  Application  No.  823,  in  Decision  No. 
1119,  on  December  6,  1913. 

The  present  proceeding  herein,  Application  No.  6095,  is  the 
direct  result  of  the  above  stipulation. 

During  the  early  part  of  the  year  1916,  it  was  disclosed  by 
the  Commission  that  the  Empire  Company  had  issued  a  number 
of  shares  of  stock  without  first  securing  the  necessary  authority 
of  the  Railroad  Commission,  as  provided  in  §  52  of  the  Public 
Utilities  Act.  This  disclosure  finally  resulted  in  an  application 
being  filed  by  that  company  on  January  24,  1916,  assigned  num- 
ber 2058,  in  which  authority  was  sought  to  issue  a  certain  num- 
ber of  shares  of  its  capital  (common)  stock  in  lieu  of  those  here- 
tofore unlawfully  issued.  I  wish  to  quote  a  portion  of  said 
petition : 

That  the  cost  and  expense  of  erecting  and  installing  said  sys- 
tem and  the  cost  of  the  materials  used  for  said  pui'pose  was  de- 
frayed by  the  payment  of  the  sum  of  $35  by  each  of  thirty-eight 
persons  with  the  understanding  that  each  of  said  persons  so  con- 
tributing said  simi  should  be  a  stockholder  of  said  corporation, 
and  certificates  were  accordingly  issued  to  each  of  said  persons 
so  contributing  said  sum,  but  as  said  stock  was  not  issued  in  ac- 
cordance with  the  requirements  of  the  laws  of  the  state  of  Oali- 
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fomia,  in  that  relation,  said  applicant  now  asks  permission  to 
issue  to  said  persons  each  one  share  of  common  stock  of  said  cor- 
poration of  the  par  value  of  $35. 

At  the  hearing  on  said  petition,  other  matters  were  brought 
to  light  which  should  have  had  the  Commission's  sanction,  and 
accordingly  the  Empire  Company  requested  a  dismissal  in  order 
that  a  new  application  might  be  filed  embodying  all  matters  dis- 
cussed at  said  hearing.  Application  Xo.  2058  was  dismissed  on 
February  21,  1916,  in  Decision  No.  3110. 

No  further  petition  has  been  presented  to  the  Commission  by 
the  Empire  Company  for  the  sole  purpose  of  straightening  out 
its  violations  of  the  provisions  of  the  Public  Utilities  Act. 

The  reason  assigned  for  the  present  transfer  is  the  desire  to 
retire  from  the  telephone  business.  The  Pacific  Company  pro- 
poses to  operate  the  plant  in  connection  with  and  as  part  of  its 
system. 

The  applicants,  according  to  the  petition,  have  made  an  ap- 
praisal of  the  property  to  be  transferred,  and,  based  on  said 
appraisal,  estimate  that  the  cost  of  construction  thereof,  as  of 
December  31,  1917,  was  the  sum  of  $6,883.78,  and  that  cost  of 
construction  less  deterioration,  as  of  the  same  date,  was  the  sum 
of  $5,449.20.  The  appraisement  was  not  offered  in  evidence. 
The  Commission's  engineers  have  not  checked  the  estimate  nor 
appraised  the  property  as  it  is  not  necessary  in  this  proceeding. 

A  public  hearing  was  held  at  Empire  on  November  7,  1919. 
No  one  opposed  this  proposed  transfer. 

[1,  2]  The  Commission  called  to  applicant's  attention  the 
fact  that  a  certain  proportion  of  the  investment  in  this  .plant, 
sought  to  be  transferred,  is  represented  by  money  secured 
through  the  sale  of  stock  illegally  issued;  also  it  was  testified 
that  certain  notes  have  been  issued  and  renewed  without  the  sanc- 
tion of  this  Commission.  The  proceeds  from  the  issuance  of 
these  notes  have  also  been  used  to  provide  part  of  the  construc- 
tion of  this  plant. 

The  officers  of  the  Empire  Company  have  testified  in  former 
proceedings,  supra,  that  the  above  violations  have  not  been  inten- 
tional. It  is  not  the  purpose  of  the  Conmiission  at  this  time  to 
unduly  delay  this  transfer  for  the  reason  that  the  public  conven- 
ience and  necessity  is  the  paramount  issue.  The  question  of 
r.u.R.i920B. 
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the  Empire  Company  appearing  before  the  Commission  V^ith 
''clean  hands''  can  be  disposed  of  by  a  supplemental  order  in  this 
proceeding.  It  is  the  position  of  the  Pacific  Company,  as  testi- 
fied to  at  the  hearing,  that  these  negotiations  are  based  on  the 
assumption  that  the  Empire  Company  can  convey  a  good  title 
and  that  it  will  obviously  protect  itself  in  seeing  that  a  good  title 
is  conveyed. 

Prompt  action  must  be  taken  by  the  Empire  Company  to  clear 
up  these  violations,  otherwise  it  will  be  incumbent  upon  this 
Commission  to  enforce  the  penalties  as  provided  in  the  Public 
Utilities  Act. 

The  Empire  Company  is  furnishing  exchange  and  toll  service^ 
said  exchange  service  being  furnished  by  means  of  a  switchboard 
located  in  Empire,  and  the  said  toll  service  being  furnished  by 
means  of  a  connection  with  the  Pacific  Company's  toll  lines.  If 
this  transfer  is  granted,  the  Pacific  Company  asks  authority  to 
remove  the  present  rate  inconsistencies  and  to  place  in  effect  its 
standard  minimum  exchange  rate  schedule  for  the  service  and 
conditions  thereafter  pertaining,  and  the  standard  toll  rates  now 
in  effect  throughout  the  state  of  California  under  authority  of 
General  Order  'No.  57  of  the  Railroad  Commission. 

The  station  development,  as  of  November  1,  1919,  for  the 
Empire  Company,  as  shown  in  Exhibit  No.  3  of  the  Pacific  Com- 
pany, is  as  follows : 


Class  of  service. 


Individual  business  . 
Pdrty  line  residence 

Total   


Number.. 


9 
62 


61 


Monthly 
rate. 


$2.00 
1.56 
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A  comparison  of  the  present  and  proposed  exchange  rates  is 
'  shown  in  Exhibit  No.  4  of,  the  Pacific  Company; 


Glass  of  ierriot. 


Businesa — unlimited  Borvice — 

Individual  line 

Two-party  line  

Party  line  

Suburban 

Extension 

Farmer  line   •. . . 

Residence — unlimited  service — 

Individual  line 

Two-party  line 

Four-party  line 

Party  line  

Suburban   

Extension    


Farmer  line 


Rate  per  month. 


Present: 


WalL 


$2.00 
'  1.50 

2.00 
1.50 


Desk. 


^.00 
'  1.60 


2.00 
1.50 


Proposed. 


Wall. 


Pesk. 


$2.50 
2.00 

3.60 

1.00 

16.00 

2.00 
1.75 
1.60 

V.66 

.60 

.65 

13.00 


$2.75 
2.26 

'  3.75 
1.00 


2.25 

2.00 
1.75 

3.26 
.75 

1.00 


1  Per  year. 

The  revenues  and  expenses  for  the  year  1920  for  the  Empire 
exchange,  under  the  proposed  conditions,  is  estimated  by  the 
Pacific  Company  in  its  Exhibit  No.  5  as  follows: 

Exchange  service  revenue ^. • . .  $2,600 

Toll  service  revenue 260 

Miscellaneous  operating  revenue 16 

Licensee  revenue,  dr 1120 


Total $2,665 

Ordinary  repairs 360 

Station  removals  and  changes 160 

Depreciation    700 

Total  maintenance  $1^00 

Traffic  expense  and  commercial  expense 1,000 

General  expense  85 

Uncollectible  expense  16 

Taxes    140 

Rent  deductions — ^telephone  office 300 

Rent  deductions — C.  P.  and  C.  S 


Total   $2J40 

Balance  net  revenue '85 

1  Deduction. 
«  Debit. 

ORDER. 
The  Empire  Telephone   Company,   a  corporation,   and   the 
Pacific  Telephone  &  Telegraph  Company  having  applied  for  an 
order  authorizing  Empire  Telephone  Company  to  sell  to  the 
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Pacific  Telephone  &  Telegraph  Company  all  of  its  telephone 
property  in  and  adjacent  to  Empire,  Stanislaus  county,  Cali- 
fornia, and  the  Pacific  Telephone  &  Tdegraph  Ccwnpany  to  pur- 
chase and  acquire  the  same,  and  a  public  hearing  having  been 
held  thereon; 

It  is  hereby  ordered,  that  the  Empire  Telephone  Company  be 
and  it  is  hereby  authorized  to  sell,  and  the  Pacific  Telephone  & 
Telegraph  Company  be  and  it  is  hereby  authorized  to  purchase 
for  the  sum  of  $5,400,  all  of  the  property  comprising  the  tele- 
phone system  owned  and  opei*ated  by  said  Empire  Telephone 
Company  in  and  about  the  town  of  Empire,  Stanislaus  eounty, 
and  any  and  all  of  its  permits,  privileges  or  franchises  to  use  the 
streets,  alleys,  and  highways  for  its  purposes. 

The  authority  hereby  granted  is  upon  the  following  conditions 
and  not  otherwise,  to  wit : 

1.  The  authority  hereby  granted  shall  not  be  considered  before 
this  Commission  or  any  other  tribunal  as  determining  the  value 
of  the  said  property  for  the  purpose  of  fixing  rates  or  for  any 
other  purpose  than  that  of  the  present  application. 

2.  The  Pacific  Telephone  &  Telegraph  Company  is  hereby 
authorized  to  make  effective  the  rates,  rules,  and  r^ulations  here- 
tofore filed  by  said  cconpany  with  the  Railroad  Commission  in 
this  proceeding,  until  the  further  order  of  the  Railroad  Commis- 
sion, provided  that  the  conditions  herein. set  forth  shall  have 

.been  complied  with. 

3.  The  Pacific  Telephone  &  Telegraph  Company  is  hereby 
authorized  to  make  effective  its  standard  toll  rates  now  in  effect 
generally  throughout  the  state  of  California  under  authority  of 
the  Railroad  Commission's  General  Order  No.  57,  which  order, 
in  so  far  as  applicable,  is  made  a  part  of  this  order. 

4.  The  authority  herein  granted  shall  not  become  effective 
until  the  Pacific  Telephone  &  Telegraph  Company  shall  first 
have  filed  with  the  Railroad  Commission  a  stipulation  duly  au- 
thorized by  its  board  of  directors  declaring  that  the  Pacific  Tele- 
phone &  Telegraph  Company,  its  successors  and  assigns,  will 
never  claim  before  the  Railroad  Commission  or  any  court  or 
other  public  body  a  value  for  the  rights,  permits,  privil^es,  and 
franchises  to  use  the  streets,  alleys,  and  highways  in  and  aroand 
the  town  of  £i|Qpire,  whether  olaimed  under  permit  issued  to 
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the  Empire  Telephone  Company  bj  the  board  of  supervisors  of 
Stanislaus  county  or  claimed  under  §  536  of  the  Civil  Code  of 
California,  or  otherwise,  in  excess  of  the  actual  cost  to  the  Em- 
pire Telephone  Company  of  acquiring  said  rights,  permits,  priv- 
il^es,  and  franchises,  which  said  cost  is  to  be  stated  in  said 
stipulation;  nor  until  the  Pacific  Telephone  &  Telegraph 
Company  shall  have  received  from  the  Raiboad  Commission  a 
supplemental  order  declaring  that  such  stipulation,  in  form  sat- 
isfactory to  the  Railroad  Commission,  has  been  filed  with  the 
Railroad  C(»nmission. 

6.  The  authority  herein  granted  shall  not  become  effective 
until  the  Empire  Telephone  C(Mnpany  shall  first  have  filed  with 
the  Railroad  Commission  a  supplemental  application  in  this 
proceeding,  specifically  setting  forth  its  violations  of  the  provi- 
sions of  §  52  of  the  Public  Utilities  Act,  and  asking  that  the  Rail- 
road Conmaission  authorize  the  issuance  of  shares  of  stock  and 
notes  in  lieu  of  the  shares  of  stock  and  notes  heretofore  unlaw- 
fully issued;  nor  until  the  Empire  Telephone  Company  shall 
havti  received  from  the  Railroad  Commission  a  supplemental 
order  approving  the  said  issue. 

6.  The  authority  hereby  granted  shall  apply  only  to  such 
property  as  shall  have  been  hereafter  conveyed  on,  or  before, 
December  31,  1919. 

7.  Within  ten  days  after  receiving  conveyance  of  said  prop- 
erty, the  Pacific  Telephone  &  Telegraph  Company  shall  file  with 
the  Railroad  Commission  a  copy  of  said  deed,  together  with  a 
statement  of  the  consideration  actually  paid  by  it  for  the  prop- 
erty and  rights  conveyed  to  it 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Conmiis- 
sion  of  the  state  of  California. 


OAIilFORNIA  RAILROAD  COMMISSIOIT. 

BE  NEBI  T.  HOXIE. 

p>ecl8ion  No.  6901,  Application  No.  4961.] 

Monopoly  and  eom/petUion  »  Cotnpeting  auto  stage  lines  »  MaU 
contracts. 

The  posMMioB  of  a  United  States  mail  carrying  contract,  impos- 
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ing  the  necessity  for  compliance  with  a  specified  time  of  d^arture, 
18  not  an  indication  that  public  convenience  and  necessity  require  the 
operation  of  a  stage  line  as  a  common  carrier  under  the  jurisdiction 
of  the  California  Commission,  especially  where  the  existing  facilities 
are  adequate. 

[December  5,  1919.] 

Application  for  a  certificate  declaring  that  the  public  con- 
venience and  necessity  require  a  passenger  and  baggage  auto- 
mobile stage  and  transportation  line  between  Oceanside  and  Los 
Angeles  via  Coast  Highway  and  Boulevard,  and  a  permit  to 
maintain  and  operate  the  same ;  denied. 

Appearances:  Malcolm  and  Turrentine,  for  applicant;  Harrj' 
T.  Hennessy,  for  United  States  Railroad  Administration,  South- 
ern Pacific  Railroad,  protestaht ;  T.  Morgan,  for  United  Stages, 
protestant;  M.  W.  Reed,  for  the  Atchison,  Top^a  &  Santa  Fe 
Railroad,  protestant;  E.  S.  Grood,  for  A.  R.  G.  Bus  Company, 
protestant;  A.  L.  Hayes,  for  Pickwick  Stages,  Incorporated,  pKh 
testant ;  W.  H.  Powell,  for  White  Bus  Line,  protestant. 

By  the  Commission:  Neri  T.  Hoxie  has  petitio^^ed  the  Rail- 
road Commission  for  an  order  declaring  that  public  convenience 
and  necessity  require  the  operation  by  him  of  an  automobile 
stage  line  as  a  common  carrier  of  passengers  and  baggage  be- 
tween Los  Angeles  and  Oceanside. 

Public  hearings  were  conducted  by  Examiner  Handford  at 
Los  Angeles  on  October  13  and  November  19,  1919,  the  matter 
was  duly  submitted,  and  is  now  ready  for  decision. 

Applicant  proposes  to  charge  rates  in  accordance  with  a  sched- 
ule marked  Exhibit  "A"  and  attached  to  the  application  in  this 
proceeding,  and  to  operate  on  a  schedule  of  one  round  trip  daily 
serving  the  terminal  points  of  Los  Angeles  and  Oceanside,  no 
intermediate  or  local  business  to  be  handled. 

Applicant  is  now  engaged  in  the  business  of  operating  a  stage 
line  between  Oceanside  and  Escondido,  and  alleges  that  through 
service  is  necessary  for  the  public  for  the  reason  that  passengers 
destined  Los  Angeles  have  difficulty  in  procuring  transportation 
between  Oceanside  and  Los  Angeles,  and  that  the  stages  opera- 
ting between  San  Diego  and  Los  Angeles  do  not  stop  at  Ocean- 
side  for  local  passengers  unless  seating  capacity  is  available  at 

the  time  of  passage  through  Oceanside. 
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The  inland  route  of  the  Pi<A:wick  Stages,  Incorporated  passes 
tki*0ngh  Oceanside,  but  applicant  claims  the  proposed  route 
would  be  80  miles  less  than  that  of  the  present  inland  route  of 
the  Pickwick  Stages. 

Witnesses  for  applicant  residing  at  Escondido  and  Oceanside 
testified  as  to  inquiries  which  were  made  by  prospective  passen- 
gers desiring  transportation  by  stage  from  Oceanside  and  Escon- 
dido to  Los  Angeles,  although  no  testimony  was  introduced  in- 
dicating that  parties  desiring  to  reach  Los  Angeles  were  not  able 
to  do  so  either  by  stage  or  by  the  trains  of  the  Atchison,  Topeka 
&  Santa  Fe  Bailroad. 

This  application  is  protested  by  the  Atchison,  Topeka  &  Santa 
Fe  Railroad,  the  A.  K.  G.  Bus  Ccnnpany,  the  Pickwick  Stages, 
Lieorporated,  and  the  United  Stages.  The  Atchison,  Topeka  & 
Santa  Fe  Railroad  operates  a  service  of  4  round  trips  per  day, 
between  Los  Angeles  and  San  Diego,  serving  the  station  of 
Oceanside  at  the  same  one  way  fare  as  proposed  by  applicant. 
This  protestant  claims  to  have  adequate  facilities  to  satisfacto- 
rily meet  the  demands  of  the  public  for  transportation  between 
these  points  and  at  a  rate  which  is  considered  reasonable. 

The  A.  R.  G.  Bus  Company  protest  the  granting  of  this  ap- 
plication and  operate  a  schedule  of  6  round  trips  per  day  between 
Los  Angeles  and  San  Diego  serving  Oceanside  as  an  interme- 
diate point.  An  average  of  19  cars  each  way  per  day  are  re- 
quired to  fill  this  schedule  and  such  cars  are  being  operated  with 
an  average  of  about  7  empty  seats  daily.  The  Pickwick  Stages, 
Incorporated,  and  the  United  Stages  operate  a  schedule  of  4 
round  trips  daily  between  Los  Angeles  and  San  Di^o  serving 
Oceanside  as  an  intermediate  point.  These  protestants  filed  as 
an  exhibit  at  the  hearing  statements  showing  the  passenger  traf- 
fic for  the  months  of  September  and  October,  1919,  and  for  the 
period  November  1st  to  November  13th,  inclusive. 

These  statements  show  the  following  data: 


Per- 

Cars 

AvaUable 

Pas- 

Empty 

Average 

centage 

operated. 

seats. 

sengers 
hauled. 

seats. 

passengers 
per  car. 

seating 

capacity 
vacant. 

September,    1919 

530 

4,240 

3,378 

872 

6.37 

20.57 

October,  1919    .. 

47e 

3,808 

2,988 

820 

6.27 

21.54 

November  1  to  13, 

1919,  inclusive 

1S5 

1,480 

1     1,065 

425 

5.75 

39.91 
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The  Pickwick  Stages,  Incorporated,  also  operate  a  servioe  of 
one  round  trip  daily  via  the  inland  route,  Esoondido  being  an 
intOTmediate  point  on  such  route.  The  oonfention  of  all  stage 
companies  appearing  as  protestants  against  tiiie  granting  of  this 
appIicatioQ  is  that  their  facilities  are  ample  to  care  for  all  the 
traffic  offering  between  Oceanside  and  Los  Angeles  and  desiring 
stage  transportation,  whether  such  traffic  originates  at  Oceanside 
or  is  that  originating  at,  or  destined  to,  Escondido  via  the  line 
between  Escondido  and  Oceanside  at  present  operated  by  appli- 
cant. 

The  time  schedule  of  the  applicant  proposes  a  departure  from 
Los  Angeles  at  8  a.  m.  daily  and  at  such  time  the  stages  of  the 
A.  E.  G.  Bus  Company,  United  Stages  and  Pickwick  Stages, 
Incorporated,  are  also  scheduled  to  leave  Los  Angeles,  such  com- 
panies furnishing  all  cars  that  may  be  necessary  to  care  for  travel 
by  stage  originating  at  Los  Angeles.  The  Santa  Fe  Railroad 
schedules  a  train  leaving  Los  Angeles  at  9.05  a.  m.  arriving  at 
Oceanside  at  11.85  a.  m,,  <w  ten  minutes  prior  to  the  arrival  of 
the  proposed  stage  of  applicant.  Leaving  Oceanside  applicant 
proposes  a  departure  at  3.15  p.  m.  This  d^arture  is  too  late  to 
make  connection  with  the  stage  lines  at  present  operating  which 
are  scheduled  to  leave  Oceanside  at  2.25  p.  m.  The  Santa  Fe 
Bailroad  schedules  a  train  leaving  Oceanside  at  2.85  p.  u.  Up- 
on inquiry  as  to  why  applicant  could  not  adjust  his  present 
schedule  leaving  Escondido  so  as  to  afford  a  connection,  at  Ocean- 
side  with  the  train  of  the  Santa  Fe  Bailroad  or  the  stage  lines 
of  protestants,  it  appears  that  the  applicant  is  operating  in  con- 
nection with  his  stage  service  a  United  States  mail  route  which 
requires  a  departure  from  Escondido  for  Oceanside  at  2  p.  m. 

The  possession  of  a  United  States  mail  contract  and  the  neces- 
sity for  compliance  with  a  time  of  departure,  as  imposed  by  such 
contract,  is  not  an  indication  that  public  convenience  and  neces- 
sity require  the  operation  of  a  stage  line  as  a  common  carrier 
under  the  jurisdiction  of  this  Commission  in  conformity  with 
the  statutory  law.  The  stage  lines^  protestants  in  this  proceed- 
ing, claim  to  have  adequate  facilities  for  the  transportaticm  of 
all  passengers  desiring  to  use  stage  line  service  between  Los 
Angeles  and  Oceanside,  and  applicant  herein  does  not  desire 
other  than  the  through  business  between  such  points. 
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After  careful  consideration  of  all  the  evidence  in  this  proceed- 
ings we  are  of  the  opinion  that  the  existing  transportation  facil- 
ities, as  provided  by  the  Santa  Fe  Railroad,  United  Stages, 
Pickwick  Stages,  Incorporated,  and  A.  R.  G.  Bus  Company,  are 
adequate  to  satisfactorily  meet  the  demands  of  the  public  desir- 
ing transportation  between  Oceanside  and  Los  Angeles,  and  that 
such  transportation  facilities  are  eapable  of  expansion  to  meet 
the  demands  of  the  public  for  transportation  between  these 
points  and  that,  therefore^  this  application  should  be  denied. 

The  Railroad  Commission  hereby  declares,  that  public  con- 
venience and  necessity  do  not  require  the  establishment  by  Neri 
T.  Hoxie  of  an  automobile  stage  line  as  a  common  carrier  of 
passengers  and  baggage  between  Los  Angeles  and  Oceanside ;  and 

It  is  hereby  ordered,  that  this  application  be  and  the  same 
hereby  is  denied. 

Dated  at  San  Francisco,  California,  this  fifth  day  of  Decem- 
ber, 1919. 


CAIilFORNIA  RAUiBQAD  OOMMISSIOll. 

BE  T.  B.  BEX. 
[Deduon  Ka  6902,  Application  Ko.  4S0d.] 

Monopoly  and  oompeUtian  —  Inadequate  terwUnal  service. 

An  application  for  auto  truck  service  and  rates  equal  er  Vmer 
than  existing  rates  of  rail  carriers,  will  not  be  denied  on  jthe  ground 
that  the  facilities  of  the  latter  are  adequate  where  such  facilities  are 
not  exercised  to  the  degree  of  efficiency  demanded  by  the  public. 

[December  5,  1919.] 

Applicatioit  for  certificate  of  public  convenience  and  neces- 
sity to  operate  an  auto  truck  express  and  freight  service  between 
Tucaipa,  Kedlands,  San  Bernardino,  and  Colton,  and  the  city 
of  Los  Angeles ;  granted. 

Appearances:  Frank  T.  Bates,  for  applicant;  M.  W.  Reed, 
for  the  Atchison,  Topeka  &  Santa  Pe  Railway  Company,  pro- 
testant ;  Frank  Karr  by  G.  F.  Squires,  for  Pacific  Electric  Rail- 
way Company,  protestant;   Harry  T.   Hennessy,  for  United 
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States   Railroad   Administration;    Southern   Pacific  Bailroad, 
protestant 

Bf  the  Commission:  T.  B.  Bex  has  petitioned  the  Bailroad 
Commission  for  an  order  declaring  that  public  convenience  and 
necessity  require  the  operation  by  him  of  an  automobile  truck 
line  as  a  common  carrier  of  freight  and  express  between  Tucai- 
pa,  Eedlands,  San  Bernardino,  Colton,  and  Los  Angeles. 

A  public  hearing  was  conducted  at  Los  Angeles  by  Examiner 
Handford  on  November  19,  1919,  the  matter  was  duly  sub- 
mitted, and  is  now  ready  for  decision. 

Applicant  proposes  to  charge  rates  in  accordance  with  a  sched- 
ule marked  Exhibit  "A'^  and  filed  with  the  application  in  this 
proceeding  and  to  operate  on  a  schedule  of  one  round  trip  daily, 
using  as  equipment  thi*ee  trucks  and  two  trailers;  the  trucks 
being  two  of  2-ton  capacity  and  one  of  3f-ton  capacity,  the  trail- 
ei^  beitig  one  of  IJ-ton  and  6ne  of  2i-ton  capacity. 

Applicant  relies  as  justification  for  the  granting  of  the  desired 
certificate  upon  the  alleged  fact  that  there  is  no  line  of  motor 
trucks  operating  between  tiie  points  proposed  to  be  served,  and 
that  his  experience  of  one  and  one-half  years  in  the  motor  trud: 
business  as  a'  contract  carrier  leads  him  to  believe  that  there 
is  a  demand  for  a  line  over  the  route  as  proposed.  Applicant 
does  not  propose  to  handle  any  freight  or  express  locally  between 
Los  Angeles  atid  Ontario.  Applicant  testified  that  he  had  re- 
ceived requests  for  his  service  from  the  merchants  of  Bedlands. 
That  in  San  Bernardino  freight  shipped  from  Los  Angeles  by 
railroad  was  not  ready  for  delivery  until  9  a.  m.  or  later,  and 
that  such  delivery  time  was  not  satisfactory.  Applicant  pro- 
poses to  establish  depots  at  which  freight  will  be  picked  up  and 
delivered,  and  a  pickup  and  delivery  service  would  be  estab- 
lished at  terminals.'  Applicant's  investigation  into  the  matter 
of  service  indicates  that  the  service  proposed  is  desired  by  the 
shippers  and  receivers  of  freight  as  an  additional  facility  rather 
than  to  eliminate  complaints  against  existing  transportation 
companies. 

■  Witnesses  in  behalf  of  applicant  testified  as  to  conditions  in 
the  orchard  country  surrounding  Bedlands  and  Yucaipa,  and 
as  to  the  necessity  of  motor  track  transportation  for  th^  move- 
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ment  Qi  crops  from  the  orchards  to  distributing  points.  Apples 
originating  in  the  Yucaipa  territory  are  largely  placed  in  cold 
storage  in  Pasadena^  Eiverside^  and  Los  Angeles,  in  fact  at  any 
point  where  storage  facilities  are  available.  Applicant  has  per- 
formed a  considerable  amount  of  service  on  a  contract  basis  dur- 
ing the  past  two  years  for  the  Yucaipa  Apple  Growers'  Associa- 
tion, and  has  rendered  satisfactory  service.  Merchants  doing 
business  in  Bedlands  testified  as  to  unsatisfactory  conditions 
existing  r^arding  freight  deliveries,  claiming  that  from  two  to 
three  days  were  required  to  get  shipments  from  Los  Angeles, 
and  that  when  freight  did  arrive  it  could  not  be  secured  at  the 
freight  station  before  9  a.  m.  The  secretary  of  the  Kedlands 
Chamber  of  Commerce  and  the  Merchants'  Association  of  Red- 
lands  testified  as  to  the  general  complaints  to  his  office  regarding 
unsatisfactory  freight  service,  merchants  in  all  lines  of  busi- 
ness voicing  complaint.  As  a  result  of  motor  service  given  dur- 
ing the  period  when  the  railroads  were  inoperative  due  to  labor 
troubles,  the  merchants  are  of  the  opinion  that  a  more  satisfac- 
tory service  can  be  rendered  by  the  motor  trucks  than  they  have 
heretofore  enjoyed  by  the  facilities  offered  by  the  rail  line. 

The  granting  of  the  desired  certificate  is  opposed  by  the  Unit- 
ed States  Kailroad  Administration  on  behalf  of  its  lessors,  the 
Southern  Pacific  Railroad  and  the  Atchison,  Topeka  &  Santa 
Fe  Railway,  and  by  the  Pacific  Electric  Railway  Company. 

Protestant,  the  Atchison,  Topeka  &  Santa  Fe  Railway,  claims 
no  car  shortage  exists  as  regards  local  business  to  points  on  such 
line  sought  to  be  served  by  applicant,  and  that  no  complaint 
has  been  received  as  to  service,  facilities,  or  rates. 

Protestant,  Pacific  Electric  Railway  Company,  serves  the  com- 
munities at  San  Bernardino*  and  Colton,  but  does  not  serve  the 
Yucaipa  territory  nor  the  community  at  Redlands.  This  com- 
pany claims  it  is  able  to  properly  and  satisfactorily  serve  the 
territory  reached  by  its  lines,  and  that  no  complaints  have  been 
received  from  the  public.  Also  tiiat  rates  are  reasonable  and, 
in  some  instances,  are  lower  than  those  proposed  by  applicant. 

Protestant,  Southern  Pacific  Railroad,  offered  in  evidence  the 
time  schedule  of  freight  trains  serving  stations  located  in  the 
communities  proposed  to  be  served  by  applicant,  claiming  that 
no  car  shortage  now  exists  as  regards  the  movement  of  local  ship- 
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ments  from  Los  Angeles  to  Redlands  or  Colton,  and  that  satis- 
factory and  adequate  service  is  offered  by  the  use  of  its  facilities. 

Applicant  proposes  to  furnish  a  service  which  will  approxi- 
mate  express  transportation  at  practically  freight  rates.  There 
can  be  no  question  as  to  the  ability  of  the  protestant  companies 
to  meet  the  demand  for  transportation,  and  as  to  their  possession 
of  facilities  to  properly  and  expeditiously  handle  shipments  at 
point  of  origin  and  destination.  Terminal  delays  must  occur, 
else  the  complaints  of  receivers  of  freight  would  not  be  before 
the  Commission  as  testimony  in  this  proceeding.  The  claims 
of  employees  and  officials  of  the  railroad  lines,  here  appearing 
as  protestants,  that  facilities  and  service  are  adequate  and  satis- 
factory are  not  borne  out  when  considered  in  connection  with 
the  testimony  of  witnesses  as  to  unsatisfactory  conditions  as  re- 
gards time  of  delivery  and  length  of  time  necessary  to  transport 
shipments  from  point  of  origin  to  destination.  We  are  of  the 
opinion  that  terminal  delays  are  responsible,  in  the  majority  of 
instances,  for  the  general  complaint  on  the  part  of  shippers  and 
receivers  of  freight  as  to  diflBculty  in  securing  freight  after  it  is 
delivered  to  the  transportation  company.  Delay  at  receiving 
sheds,  in  the  loading  and  switching  of  cars  at  point  of  origin  apd 
destination,  and  in  delivering  merchandise  from  cars  to  platform 
of  warehouse  for  delivery  to  consignee,  all  contribute  to  the  gen- 
eral delay,  and,  while  the  facilities  may  be  present,  they  are  not 
exercised  to  the  degree  of  efficiency  demanded  by  the  public, 
or  complaints  could  not  be  justly  made.  There  was  no  evidence 
in  this  proceeding  indicating  satisfaction  on  the  part  of  the  pub- 
lic as  to  the  existing  service  rendered  by  the  rail  carriers.  On 
the  contrary,  witnesses  testified  as  to  delays  and  inconvenience 
which  carriers  have  ample  facilities  to  correct. 

We  have  carefully  considered  the  evidence  in  this  proceeding, 
and  are  of  the  opinion  and  find  as  a  fact  that  the  public  conven- 
ience and  necoBfiity  will  be  served  by  the  granting  of  this  appli- 

oation. 
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OAIilFORNIA  RAIIiROAD  OOMSaSSION. 

RB  DB  LUXE  TRANSPORTATION  COMPANY,  INC. 

[BMidoa  No.  6938,  Applicatioii  No.  5066.] 

Service  —  Abandonment  without  consent  of  Commission  —  Effect. 
Automobile  transportation  companies,  upon  tiie  suspension  of  serv- 
ice without  the  consent  of  the  Commission,  will  be  regarded  as  having 
relinquished  any  operative  rights  conferred  bj  order  of  the  Commission. 

[December  9,  1919.1 

Pboobeding  upon  Commission's  own  motion  with  reference 
to  the  service  of  the  De  Luxe  Transportation  Company;  opera- 
ting rights  of  company  revoked,  and  schedules  filed  with  the 
Commission  canceled. 

Appearances:  W.  M.  Eank,  for  De  Luxe  Transportation  Com- 
pany, Incorporated ;  Clarence  W.  Morris,  for  Maurer  and  San- 
ford  ;  Harry  A.  Encell,  for  Peerless  Auto  Stage  Company ;  John 
C.  Scott,  R.  Porter  Ashe  and  Edmund  Tauszky,  for  committee 
of  creditors  of  De  Luxe  Transportation  Company;  H.  H.  Go- 
garty,  for  United  States  Railroad  Administration,  Southern 
Pacific  Railroad. 

By  the  Commission :  The  above-entitled  case  is  a  proceeding 
instituted  on  the  Commission's  own  motion  citing  the  De  Luxe 
Transportation  Company,  Incorporated,  to  appear  and  show 
cause,  if  any,  why  an  investigation  should  not  be  made  regard- 
ing the  alleged  discontinuance  of  service  heretofore  rendered  by 
said  De  Luxe  Transportation  Company,  Incorporated,  between 
Oakland  and  San  Jose  imder  the  authority  granted  by  the  Rail- 
road Commission  on  August  3,  1918,  in  Application  No.  3841, 
and  March  22,  1919,  in  Application  No.  4382. 

R.  Porter  Ashe,  W.  A.  Sloan,  and  John  C.  Scott,  as  a  com- 
mittee representing  the  creditors  of  the  De  Luxe  Transportation 
Company,  and  J.  M.  Maurer  and  W.  M.  Sanford,  have  peti- 
tioned the  Railroad  Commission  for  an  order  approving  the 
transfer  of  the  operative  rights  of  the  De  Luxe  Transportation 
Company  for  the  carriage  of  passengers  as  a  common  carrier  be- 
tween Oakland  and  San  Jose,  J.  M.  Maurer  and  W.  M.  Sanford 
to  purchase,  acquire  and  hereafter  operate  passenger  servi-*^ 
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between  the  above-mentioned  points  at  the  rates  and  in  accord- 
ance' with  the  sdiednles  heretofore  filed  with  the  Railroad  Oom- 
mission  by  said  De  Luxe  Transportation  Company. 

A  public  hearing  was  conducted  by  Examiner  Brookman  at 
San  Francisco  on  November  7,  1^919,  at  which  time  it  was  stipu- 
lated that  the  above-entitled  matters  would  be  consolidated  for 
hearing.  The  matters  were  duly  submitted  and  are  now  ready 
for  decision. 

On  October  1,  1919,  the  Railroad  Commission  was  advised  by 
telephone  that  no  service  was  being  rendered  on  the  schedules 
of  the  De  Luxe  Transportation  Company  between  Oakland  and 
San  Jose,  and  an  investigation  by  the  Commission's  service  de- 
partment developed  that,  by  reason  of  an  attachment  having 
been  placed  on  the  property  of  the  De  Luxe  Transportation  Com- 
pany, the  equipment  was  not  being  operated  and  the  service  con- 
templated by  the  schedules  on  file  with  the  Railroad  Commission 
was  not  available  for  the  public.  Efforts  were  made  by  the  Rail- 
road Conamission  to  have  service  resumed,  and  to  such  end  the 
president  of  the  De  Luxe  Transportation  Company  and  also  at- 
torneys representing  the  principal  creditors  were  interviewed 
and  advised  of  the  necessity  for  resumption  of  service.  The  sit- 
uation, as  regards  suspension  of  service,  was  particularly  aggra- 
vated by  reason  of  labor  troubles  on  the  line  of  the  San  iVan- 
cisco-Oakland  Terminal  Railways,  and  the  resumption  of  serv- 
ice would  have  been  of  material  advantage  to  the  communitiee 
of  Oakland,  San  Leandro,  Hayward,  and  intermediate  points. 
The  efforts  of  the  Railroad  Commission  to  secure  resumption 
of  service  informally  being  of  no  avail,  a  citation  was  issued  to 
show  cause  why  an  investigation  should  not  be  made  and  an 
order  be  issued  revoking  or  modifying  the  authority  heretofore 
granted  under  the  orders  of  the  Commission  on  Applications 
Nos.  3841  and  4382. 

On  October  22,  1919,  a  joint  application  was  filed  with  the 
Railroad  Commission  on  behalf  of  R.  Porter  Ashe,  W.  A.  Sloan, 
and  John  C.  Scott,  as  a  committee  representing  the  creditors  of 
the  De  Luxe  Transportation  0(Hnpany,  and  J.  M.  Maurer  and 
W.  M.  Sanford  as  proposed  purchasers  of  the  operative  riglits 
heretofore  held  under  the  authority  of  the  Railroad  Commission 
for  passenger  service  on  the  route  between  Oakland  and  San 
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Jose,  such  application  alleging  that  the  De  Luxe  Transportation 
Company  has  assigned  and  transferred  to  said  creditors'  com- 
mittee all  its  property,  assets,  rights,  and  franchises,  and  that 
a  bona  fide  offer  of  the  sum  of  $2,500  had  been  made  for  the 
passenger  franchise  or  (^erative  right  heretofore  granted  to  the 
De  Luxe  Transportation  Company  by  virtue  of  the  certificates 
of  public  convenience  and  necessity  issued  by  the  Railroad  Com- 
mission. At  the  hearing  in  the  above-entitled  proceedings  the 
De  Luxe  Transportation  Company,  by  its  president,  joined  in 
the  application  as  a  petitioner. 

The  evidence  in  this  proceeding  is  conclusive  that  the  De  Luxe 
Transportation  Company  has  not  operated  any  service  between 
Oakland  and  San  Jose  and  intermediate  points  since  October  1, 
1919,  that  the  company  is  unable  to  render  service  by  reason  of 
equipment  no  longer  being  available,  and  that  the  creditors'  com- 
mittee, as  assignees  of  the  property,  has  no  intention  of  operat- 
ing the  line,  although  desiring  to  dispose  of  the  operative  right 
for  the  carriage  of  passengers  to  the  applicants,  Maurer  and 
Sanford. 

We  are  of  the  opinion  that  the  obligation  to  render  service  to 
the  traveling  public  desiring  stage  transportation  between  Oak- 
land and  San  Jose  under  the  authority  conveyed  by  the  Rail- 
road Commission  to  the  De  Luxe  Transportation  Company  has 
not  been  complied  with,  either  by  the  officials  of  the  De  Luxe 
Transportation  Company  or  by  the  committee  representing  the 
creditors,  and  that  the  efforts  of  the  Railroad  Commission  to 
restore  service  for  the  public  should  have  been  met  with  a  re- 
sponse resulting  in  the  resumption  of  service.  Equipment  could 
have  been  procured  from  other  sources  or  by  the  lease  of  cars, 
and  the  public,  who  were  entitled  to  service,  could  have  obtained 
transportation,  particularly  when  labor  troubles  had  practically 
eliminated  all  regular  transportation,  with  the  exception  of  that 
afforded  by  the  steam  railroads,  between  Hayward,  San  Leandro, 
OaMand,  and  intermediate  points. 

The  Railroad  Commission  expects  and  will  require  transpor- 
tation companies,  as  defined  by  §  1  of  chapter  213,  Laws  of 
1917,  as  amended  by  chapter  280,  Laws  of  1919,  to  fully  dis- 
charge their  obligations  to  the  public  in  accordance  with  sched- 
ule filings  and  other  regulations  of  this  Commission,  and  suspen- 
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sioii  of  service,  without  the  consent  of  the  Railroad  Commission, 
will  be  regarded  as  a  relinquishment  of  any  operative  rights  con- 
ferred by  order  of  this  Commissicm. 


CAIilFORXIA  RAILROAD  COMMISSION. 

BE  SECUBITY  WAREHOUSE  &  COLD  STORAGE 
COMPANY. 

[Decision  No.  6944,  Applicatioii  No.  5156.] 

Security  issues  ^  Utility  and  nonutility  put*pose8. 

An  issuance  of  securities  for  the  construction  of  a  public  warehouse 
was  authorized  upon  condition  that  the  company  file  a  stipulation  that 
no  claim  would  be  made  to  include  in  a  rate  base,  any  of  the  proceeds 
thereof  expended  for  nonutility  property. 

[December  17,  1919.] 

Application  for  permission  to  issue  $300,000  common  cap- 
ital stock;  granted. 

Appearances:  Bohnett  and  Hill  by  L.  D.  Bohnett,  for  appH- 
cant. 

Loveland,  Commissioner:  Security  Warehouse  &  Cold  Stor- 
age Company  asks  permission  to  issue  and  sell  at  not  less  than 
par,  3,000  shares  ($300,000)  of  its  common  capital  stock  and 
use  the  proceeds  to  acquire  real  property,  described  below,  con- 
struct a  warehouse  and  cold  storage  building,  equip  the  same 
and  provide  itself  with  necessary  working  capital. 

Applicant  was  incorporated  on  or  about  October  31,  1919, 
vnth  an  authorized  capital  stock  of  $500,000,  divided  into  5,000 
shares  of  the  par  value  of  $100  each. 

Applicant's  articles  of  incorporation  authorize  it,  among  other 
things,  to  carry  on  the  business  of  warehousing  and  storing  for 
hire  in  all  its  branches,  act  as  depositary  for  hire  of  goods,  wares, 
and  merchandise  of  all  kinds,  manufacture  ice  and  carry  on  a 
general  ice  and  cold  storage  business  in  all  its  branches,  either 
wholesale  or  retail,  receive  on  consignment,  or  otherwise,  to  store, 
sell  or  distribute  goods  on  commission  or  other  basis. 

Applicant  intends  to  acquire,  at  a  cost  of  $30,750,  the  follow- 
ing described  real  property: 
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Lots  3  and  4  in  block  1  in  Charles  White's  Addition  in  said 
city  of  San  Jose,  as  shown  on  Sherman  map  of  said  city,  except- 
ing from  said  lot  4  a  strip  of  land  off  the  northerly  part  of  said 
lot  having  a  frontage  of  11  feet,  2  and  i  inches  on  the  westerly 
line  of  First  street  and  a  frontage  of  9  feet,  f  of  an  inch  on  the 
westerly  line  of  Second  street. 

Applicant  reports  that  the  title  to  this  real  property  now 
stands  in  the  name  of  J.  Q.  Patton,  as  trustee  for  applicant,  and 
that  it  was  purchased  by  him  on  behalf  of  applicant  for  the  sum 
of  $30,750. 

Applicant  has  filed  with  the  Commission  plans  of  its  building 
prepared  by  James  T.  Ludlow,  a  mechanical  and  construction 
engineer.  In  its  petition  the  estimated  cost  of  the  plant,  includ- 
ing equipment,  is  reported  at  $200,000,  which  if  added  to  the 
cost  of  the  land,  aggregates  $230,750.  Except  as  to  the  cost  of 
the  land,  applicant  reports  that  it  is  not  in  a  position  at  this 
time  to  definitely  advise  the  Commission  as  to  the  exact  cost  of 
its  building  or  necessary  equipment.  It  appears  that  Herbert 
Packing  Company,  Incorporated,  Richmond-Chase  Company, 
Pratt-Low  Preserving  Company,  J.  F.  Pyle  &  Son  and  J.  C. 
Ainsley  Packing  Company  wiU  acquire  all  of  applicant's  stock, 
except  $5,000  subscribed  by  J.  Q.  Patton,  which  it  will  be  neces^ 
6BXJ  to  issue  to  build  the  warehouse  and  cold  storage  plant. 
These  firms  have  agreed  to  subscribe  for  the  stock  in  proportion 
to  the  maximum  number  of  boxes  of  fruit  which  they  expect  to 
store  with  applicant,  and  pay  for  such  stock  at  par. 

Applicant  asks  permission  to  issue  stock  up  to  $300,000  and 
use  so  much  of  the  proceeds  as  may  be  needed  to  pay  for  the 
land  described  above,  construct  its  warehouse  and  cold  storage 
building,  acquire  the  necessary  equipment  and  provide  itself 
with  working  capital.  Applicant  has  not  furnished  the  Cora- 
mission  with  a  detailed  statement  showing  what  sum  of  money 
it  needs  for  working  capitaL 

Inasmuch  as  applicant's  warehouse  is  now  only  in  process  of 
construction,  I  do  not  believe  that  it  will  be  handicapped  if  we 
assume  at  this  time  that  the  oost  of  the  land,  warehouse,  and 
equipment  will  be  $230,760  and  authorize  the  expenditure  of 
not  more  than  $230,750  of  the  proceeds  from  the  sale  of  the 
stock  to  pay  for  such  land,  warehouse,  and  equipment.    The  re- 
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inainiiig  proceeds  should  be  deposited  in  a  special  fund  and  ex- 
pended only  for  such  purposes  as  the  Railroad  Commission  may 
hereafter  authorize.  If  the  cost  of  the  building  and  equipment 
will  finally  exceed  the  present  estimate,  such  fact  may  be  report- 
ed to  the  Commission,  together  with  a  detailed  statement  show- 
ing the  amoimt  of  money  which  applicant  needs  for  working  cap- 
ital, and  the  Commission  will  thereupon  make  such  order  author- 
izing the  expenditure  of  the  moneys  deposited  in  the  special 
fund  as  it  may  dean  proper. 

The  record  shows  that  a  considerable  portion  of  applicant's 
proposed  expenditures  will  be  for  the  acquisition  of  property 
not  used  for  public  utility  purposes.  It  is,  however,  urged  that 
a  business,  such  as  applicant  proposes  to  undertake,  can  be  more 
economically  operated  by  one  corporation  than  by  two  or  more, 
and  that  it  is  impractical  to  organize  one  corporation  to  operate 
the  public  utility  business  and  another  corporation  to  operate 
the  nonpublic  utility  business. 

While,  under  the  facts  and  circumstances,  I  am  inclined  to 
agree  with  applicant's  views,  I  nevertheless  believe  that  it  should 
file  with  the  Railroad  Commission  a  stipulation  duly  authorized 
by  its  board  of  directors  agreeing  that  it,  its  successors  and  as- 
signs, win  never  ask  the  Railroad  Commission,  or  other  public 
body  having  jurisdiction,  to  include  in  a  rate  base,  such  amount 
as  may  be  expended  for  nonpublic  utility  property. 


OOIiORADO   PUBLIC    UTIIiITIC»   OOBCMISSICnT. 

STAR  INVESTMENT  COMPANY 

v. 

CITY  &  COUNTY  OF  DBNVEB  et  al. 

[Case  No.  176,  Decision  No.  314.] 

—  JuriadicUan  of  CommisaUm  —  Service  ottUide  of  home  rul* 


1.  Hie  fact  that  the  main  purpose  of  a  home  rule  municipality  is 
taking  orer  a  utUity  plant,  is  to  senre  its  own  inhabitants,  4oee  not 
4^)riTe  the  Colorado  Commission  of  jurisdioticm  over  a  compltSit 
against  the  rates  of  such  municipality  for  incidental  service  to  cus- 
tomers located  outside  of  its  limits. 
P.U.fl.l92eB. 
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WUUea  »  luriadiction  of  ComnUaMan  »  Municipal  utility  »  Service 
outaicte  of  tnunicipality, 

2.  The  Colorado  Commission  will  not  refuse  to  take  jurisdiction 
oyer  the  rates  of  a  municipal  utility  for  senrice  outside  thereof,  on  the 
ground  that  the  municipality  hM  no  oonatitatioiial  or  statutory  author- 
ity to  supply  such  customers. 
I*u^H€  utUities  »  What  constitutea. 

8.  the  city  and  county  of  DenTer,  and  the  Board  of  Water  @om- 
misflionerB,  in  eerring  customers  with  water  beyond  the  city  Kmits, 
become  a  public  utility  and  subject  themselTes  to  the  jurisdietion  of 
t^  Colorado  Commission,  under  the  Public  Utilities  Act. 
Bates  »  Reasonahlenese  — ^  Municipal  uiiUiy. 

4.  In   serving  water   to   consumers   outside   of   its  boundaries,   a 
municipal  utility  must  charge  such  rates  and  apply  such  rules  as  are 
reasonable  and  such  as  would  be  applicable  to  any  other  corporation 
or  individual  serving  water  to  citizens  of  the  state. 
Boies  ^  Jurisdiction  of  CofMnission, 

6.  The  Colorado  Public  Utilities  Commission,  and  not  the  Boards 
of  County  Commissioners,  has  jurisdiction  over  water  rates,  other  than 
for  irrigation,  under  §  8,  Article  XVI.,  of  the  Constitution,  and  §§ 
3262  and  3276  of  the  Revised  Statutes. 
Constitutional  law  ^  "Special**  ctnmnissions  ^  Construction, 

6.  The  Colorado  Public  Utilities  Commission  is  not  a  ''special*^, 
commission  within  the  meaning  of  §  35,  Article  V.,  of  the  Constitution 
providing  among  other  things  that  the  legislature  shall  not  delegate 
to  any  special  Commission  any  power  to  supervise  any  municipal  im* 
provements. 

ConsUtutional   law  •»  "Special**   commission  —  Private   municipal 
action. 

7.  The  provision  of  §  35,  Article  V.,  of  the  Colorado  Constitution 
forbidding  the  delegation  to  any  "fecial"  commission  of  power  among 
other  things  to  interfere  with  any  municipal  improvements,  does  not 
apply  to  a  municipality  while  acting  in  the  capacity  of  a  private  cor- 
poration. 

CTonstitutional  law  —  Pledge  of  credit  —  Com,m,ission  jurisdiction. 

8.  The  jurisdiction  of  the  Colorado  Commission  over  the  rates  of 
municipal  corporations  to  patrons  outside  of  the  limits  of  such  munici* 
palities,  cannot  be  denied  on  the  groimd  that  §  1,  Article  XI.,  of  the 
Constitution  forbids  municipalities  from  pledging  their  credit  for  pri- 
vate purposes. 

[December  30,  1919.] 

Motion  to  dismiss  and  to  quash  complaint;  denied. 

Appearances:  Thomas  R.  Woodrow,  for  the  complainant; 
Norton  Montgomery,  for  the  defendants;  Walter  L  Ljon,  for 
intervener,  town  of  Aurora. 
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By  the  Commission:  The  original  complaint  was  filed  in  this 
case  May  28,  1919.  The  all^ations  of  the  complaint  state  in 
substance:  That  the  Star  Investment  Company  is  a  corporation 
and  tSie  owner  of  lands  in  Arapahoe  county,  such  lands  also 
lying  within  the  limits  of  the  town  of  Aurora ;  that  the  city  of 
Denver  is  a  municipal  corporation  existing  under  the  Constitu- 
tion'and  laws  of  Colorado;  that  the  defendant  board  of  water 
commissioners  of  the  city  and  county  of  Denver  was  duly  creat- 
ed and  is  existing  under  and  by  virtue  of  the  provisions  of  § 
264-D  of  the  charter  of  the  city  and  county  of  Denver,  and  at 
all  times  mentioned  herein  has  been  and  is  maintaining,  con- 
ducting, and  operating  a  waterworks  system  and  plant  for  the 
purpose  of  furnishing  domestic  water  to  the  inhabitants  of  the 
said  city  and  county  of  Denver;  that  by  virtue  of  §  264-C  of 
the  city  charter,  the  waterworks  system  and  plant  of  the  Denver 
Union  Water  Company  was  acquired  by  said  city  and  county  of 
Denver,  subject  to  all  rights  and  contractual  obligations  and  du- 
ties of  said  the  Denver  Union  Water  Company;  that  the  town 
of  Aurora  is  an  incorporated  town,  partly  in  Arapahoe  county 
and  partly  in  Adams  county,  Colorado,  and  adjoins  the  defend- 
ant city;  that  the  town  of  Aurora  owns  a  water  distribution  sys- 
tem within  its  limits  consisting  of  mains  and  pipes;  that  prior 
to  the  acquisition  of  the  plant  of  the  Denver  Union  Water  Com- 
pany by  the  said  city  and  county  of  Denver,  the  town  of  Aurora, 
and  the  Denver  Union  Water  Company  entered  into  a  contract 
whereby  said  town  of  Aurora  agreed  to  permit  the  Denver  Union 
iWater  Company  to  use  its  distribution  system  and,  in  consider- 
ation therefor,  the  said  water  company  agreed  to  keep  tiie  pipes 
and  mains  in  repair  and  to  furnish  water  to  all  of  the  inhabit- 
ants of  the  town  of  Aurora  without  discrimination  and  at  fair 
and  reasonable  rates;  that  under  said  agreement  the  Denver 
Union  Water  Company  for  many  years  continuously  furnished 
water  to  all  of  the  inhabitants  of  the  town  of  Aurora ;  that  the 
defendant,  herein,  assumed- the  obligations  of  the  Denver  Union 
Water  Company  to  comply  with  said  contract;  that  with  the 
knowledge  of  said  contract,  complainant  purchased  certain  prem- 
ises herein  described  and  made  application  for  water  for  domes- 
tic purposes  to  be  furnished  by  the  Denver  Union  Water  Com- 
pany, which  application  was  granted;  that  thereafter  defend- 

P.U.R.1920B. 


Digitized  by 


Google 


STAR  INVEST.  CO.  v.  CITY  k  CX)UNTY  OF  DENVER.  687 

ants,  city  and  county  of  Denver  and  Board  of  Water  •Commis- 
sioners, took  possession  and  control  of  the  said  water  plant  of 
the  Denver  Union  Water  Company  and  thereafter  demanded 
and  continues  to  demand  unreasonable,  excessive,  exorbitant, 
and  discriminatory  rates  and  charges  from  the  complainant, 
which  rates  and  charges  are  in  excess  of  those  made  to  other  con- 
sumers similarly  situated,  and  in  the  same  locality;  that  said'' 
rates  and  charges  are  contrary  to  chapter  127,  Session  Laws 
1913,  being  the  Public  Utilities  Act;  that  complainant  has  paid 
said  charges  under  protest,  and  now  prays  for  a  hearing  by  the 
Commission,  and  an  order  fixing  fair  and  reasonable  rates  and 
charges  for  said  services,  and  for  such  other  relief  as  to  the  Com- 
mission may  seem  just  and  equitable. 

On  June  9,  1919,  defendants  filed  herein  a  plea  to  the  juris- 
diction of  the  Commission,  which  it  designates  a  "Motion  to  Dis- 
mifls.'^  The  contentions  and  grounds  for  its  motion  are  in  brief 
as  follows : 

1.  That  the  Commission  has  no  jurisdiction  to  hear  and  de- 
termine the  question  of  water  rates  in  the  town  of  Aurora  or 
over  the  city  and  county  of  Denver  and  the  Board  of  Water 
Commissioners  of  the  said  city  and  county  of  Denver,  for  the 
reason  that  said  city  and  county  is  not  operating  a  water  system 
for  the  purpose  of  supplying  the  public  with  water  for  domestic, 
mechanical,  or  public  uses  outside  of  the  limits  of  the  said  city 
and  county  of  Denver;  neither  has  it  the  right  under  the  Consti- 
tution of  the  state  of  Colorado  to  operate  its  said  water  system 
for  the  purpose  of  supplying  the  public  outside  of  the  limits  of 
the  city  and  coimty  of  Denver  with  water  for  any  purpose. 

2.  That  by  §  8,  Article  XVI.,  of  the  Constitution  of  Colorado 
and  §§  3262  and  3275  of  the  Revised  Statutes  of  the  state  of 
Colorado,  boards  of  county  commissioners,  and  not  the  Public 
Utilities  Commission,  have  jurisdiction  in  their  respective  coun- 
ties to  regulate  charges  for  the  use  of  water. 

3.  That  the  Public  Utilities  Commission  is  a  special  Com- 
mission as  contemplated  by  §  35,  Article  V.  of  the  Constitution 
of  Colorado,  and  being  such  a  special  Commission  the  legislature 
was  prohibited  by  the  said  Article  V.  from  enacting  the  Public 
Utilities  Act  as  applying  to  municipally  owned  utilities,  and  for 
that  reason  that  part  of  the  statute  is  unconstitutional  and  void. 
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4.  ThAt  §  ly  Artide  11.^  of  the  Constitution  prohibits  a  mtj 
from  lending  or  pledging  the  credit  or  faith  thereof  or  in  any 
manner  aiding  any  person,  oompany  or  corporation^  public  or 
private,  for  any  amount  or  for  any  purpose  whatever,  or  becom- 
ing responsible  for  any  debt,  contract,  or  liability  of  any  person, 
company,  or  corporation,  public  or  private. 

The  Commission  will  discuss  and  determine  the  four  conten- 
tions or  grounds  in  their  order: 

[1]  Concerning  the  first  contention:  Under  the  pleadings 
there  is  an  issue  of  fact  joined  here  that  should  probably  be  de- 
termined after  final  hearing.  The  city  and  county  of  Denver 
alleges  that  it  is  not  operating  a  water  system  for  the  purpose 
of  supplying  the  public  with  water  for  domestic,  mechanical,  or 
public  uses  outside  of  the  limits  of  said  city  and  county  of  Den- 
ver, neither  has  it  such  right  under  the  Constitution.  The  com- 
plainant has  affirmatively  allied  that  the  defendant  is  now  en- 
gaged in  supplying  complainant  with  water  for  said  purposes; 
the  manner  of  service  and  rates  charged  are  set  out  in  the  com- 
plaint On  the  theory  that  defendants'  contention  is  that  serv- 
ices rendered  outside  of  the  city  are  only  incidental  to  the  main 
operation  of  this  system,  and  also  owing  to  the  fact  that  two  oth- 
er, objections  are  urged  against  the  jurisdiction  of  the  Commis- 
sion, the  Commission  will  proceed  to  consider  them  in  their  or- 
der. Conceding  for  the  purpose  of  determining  the  questions 
involved  that  the  Denver  Union  Water  Company  was  purchased 
and  taken  over  by  the  city  for  the  purpose  primarily  of  supply- 
ing the  residents  within  its  limits  with  water,  but  is  also  actual- 
ly supplying  complainant  and  the  citizens  of  Aurora,  which  is 
outside  of  the  municipal  limits  of  Denver,  as  an  incident  to  its 
said  operation,  it  appears  to  the  Commission  that  its  jurisdic- 
tion is  to  be  determined  as  to  the  location  of  the  consumers  or 
patrons  served,  which  in  this  case  is  outside  of  the  city  limits 
of  Denver  and  within  the  limits  of  the  town  of  Aurora.  The 
location  of  the  main  plant,  or  source  of  supply,  is  not  controlling 
in  this  case  even  though  it  is  located  within  a  home  rule  city, 
inasmuch  as  it  is  rates  and  service  charged  and  performed  in 
supplying  water  to  complainant  living  outside  of  the  municipal 
limits  of  Denver  to  which  the  Commission  is  asked  to  address 
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its  supervision,  to  the  end  that  the  rates  may  be  fair  and  just  and 
nondiscriminatory  and  the  service  reasonable. 

[2-4]  It  is  the  contention  of  the  defendant  city  and  the  Board 
of  Water  Commissioners  that  they  have  no  authority,  either 
under  the  Constitution  or  the  statutes  of  the  state,  to  operate 
tiieir  water  system  for  the  purpose  of  supplying  water  to  the 
public  outside  the  city  limits. 

Some  authorities  hold  that  while  a  city  may  not  primarily 
construct  and  operate  a  public  utility  for  the  purpose  of  supply- 
ing the  public  outside  of  its  limits,  yet  it  may  as  an  incident  to 
such  operation  dispose  of  its  surplus  product  in  this  manner. 
However,  whether  it  may  or  may  not  lawfully  so  engage,  it  is 
not  necessary  for  the  Commission  to  determine  at  this  time. 
That  is  a  question  to  be  determined  by  the  courts.  While  the 
defendant  city  is  actually  so  engaged,  its  rates  and  services  are 
necessarily  subject  to  supervision  by  some  legally  constituted 
body,  and  it  would  hardly  be  contended  by  the  city  that  it  has 
such  jurisdiction  in  its  governmental  capacity.  It  is  the  opin- 
ion of  the  Commission  that  the  city  and  county  of  Denver  and 
the  Board  of  Water  Commissioners,  in  serving  customers  with 
water  beyond  the  city  limits,  become  a  public  utility  and  subject 
themselves  to  the  jurisdiction  of  this  Commission  under  the  Pub- 
lic Utilities  Act  of  the  state  of  Colorado;  that  in  so  doing,  the 
city  is  acting  not  in  its  governmental  capacity  but  in  its  private 
business  capacity,  and  is  subject  to  the  laws  applicable  to  a  pri- 
vate individual  or  corporation ;  that  in  serving  water  to  consum- 
ers outside  of  its  boundaries,  the  city  must  charge  such  rates  and 
apply  sucH  rules  as  are  reasonable,  and  as  would  be  applicable 
to  any  other  corporation  or  individual  serving  water  to  citizens 
of  the  state.  The  city  and  county  of  Denver  certainly  would  not 
have  any  authority  to  grant  any  franchise  to  any  person  or  cor- 
poration primarily  to  operate  a  water  plant  within  the  town  of 
Aurora,  as  it  can  perform  no  governmental  function  therein, 
and  if  the  city  itself  engages  in  the  operation  of  a  water  system 
therein,  it  must  do  so  in  its  private  business  capacity  and  con- 
form to  every  law  that  would  apply  to  any  private  company  or 
individual. 

South  Pasadena  v.  Pasadena  Land  &  Water  Co.  152  Cal.  679, 
590-3;  93  Pac.  490;  South  Carolina  v.  United  States,  199  U. 
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S.  437;  Omaha  Water  Co.  v.  Omaha,  12  L.RA.CKS.)  736,  147 
Fed.  1,  77  C.  C.  A.  267;  Nourse  v.  Los  Angeles,  143  Pac.  801; 
Bullmaster  v.  St.  Joseph,  70  Mo.  60 ;  Los  Angeles  ▼.  Los  Ange- 
les Gas  &  Elec.  Corp.  —  TJ.  S.  — .  Decided  Dec.  8,  1919 ;  Pond 
on  Public  Utilities,  §  153,  p.  195 ;  Dillon  on  Municipal  Corpo- 
rations, §  116,  p.  199,  vol.  1. 

In  the  case  of  South  Pasadena  v.  Pasadena  Land  &  Water  Co. 
152  Cal.  590,  supra,  the  court  says : 

"Li  the  carrying  on  of  the  water  service  to  the  people  of  South 
Pasadena,  the  city  of  Pasadena  will  not  be  acting  in  its  political, 
public,  or  governmental  capacity  as  an  agent  of  the  sovereign 
power  equal  in  all  respects  to  the  city  within  which  it  -operates. 
In  administering  a  public  utility,  such  as  a  water  system,  even 
within  its  own  limits,  a  city  doe^  not  act  in  its  governmental 
capacity,  but  in  a  proprietary  and  only  quasi  public  capacity." 

Also  in  the  same  case  the  court  says : 

"If  by  fixing  too  low  rates,  South  Pasadena  should  attempt 
to  compel  the  service  to  be  made  at  a  loss,  Pasadena  would  have 
the  same  remedies,  and  no  greater,  in  the  courts  than  a  quasi 
public  corporation  or  natural  person  would  have  in  the  same 
circumstances.  The  fact  that  the  outside  service  is  within  an- 
other city  does  not  appear  to  be  a  significant  factor  in  the  ques- 
tion of  the  power.  If  it  were  in  a  rural  community,  the  rates 
charged  would  be  subject  to  judicial  control  to  make  them  rea- 
sonable. Being  in  another  city,  the  serving  city  has  a  right  to 
demand  reasonable  rates  and  may  enforce  them  if  not  granted. 
The  limitations  would  not  affect  the  power  in  one  case  more  than 
in  another." 

It  is  clear  to  the  Commission  that  it  was  the  intention  of  the 
legislature  in  enacting  chapter  127,  S.  L.  1913  (being  the  Pub- 
lic Utilities  Act)  that  throughout  the  state  the  Commission 
should  have  sole  jurisdiction  of  rates  and  services.  In  the  South 
Carolina  case,  supra,  speaking  of  contracts  for  the  supply  of 
water  by  a  municipal  corporation,  the  Supreme  Court  of  tbe 
United  States  says : 

"Such  contracts  are  not  made  by  the  municipal  corporation, 
by  virtue  of  its  powers  of  local  sovereignty,  but  in  its  capacity 
of  a  private  corporation.  The  supply  of  gas  light  is  no  more  a 
duty  of  sovereignty  than  the  supply  of  water.     Both  these  ob- 
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jects  may  be  accomplished  through  the  agency  of  individuals  or 
private  corporations,  and  in  very  many  instances  they  are  ac- 
complished by  those  means*" 

If  the  defendant  city  and  county  of  Denver  had  not  taken 
over  the  Denver  Union  Water  Company's  property  and  the  Den- 
ver Union  Water  Company  were  still  operating  in  Denver  as  a 
private  corporation  under  a  franchise  from  the  defendant  city, 
it  would  hardly  be  contended  that  the  Commission  was  without 
jurisdiction  to  r^ulate  rates  and  service  of  the  Denver  Union 
Water  Company  in  supplying  water  to  the  citizens  of  Aurora, 
even  though  its  franchise  were  confined  to  Denver.  If  it  volun- 
tarily engaged  in  supplying  water  to  the  citizens  of  Aurora,  in 
so  doing  it  would  thereby  become  a  public  utility  as  to  the  con- 
sumers therein  and  be  subject  to  regulation  by  the  Conmiission 
under  the  Public  Utilities  Act,  regardless  of  whether  the  Com- 
mission had  jurisdiction  in  home  rule  cities,  the  town  of  Aurora 
not  being  a  home  rule  city.  If,  as  laid  down  by  the  highest 
court  in  the  land  in  the  case  just  cited,  the  supplying  of  water 
by  a  municipal  corporation  is  not  an  act  of  sovereignty  but  an 
act  performed  in  the  capacity  of  a  private  corporation,  then  the 
city  and  county  of  Denver,  in  supplying  water  outside  of  Denver 
and  in  Aurora,  stands  in  no  different  position  than  did  the  Den- 
ver Union  Water  Company  prior  to  its  property  being  taken 
over  by  defendant  city.  Should  this  Commission  deny  its  juris- 
diction to  regulate  the  rates  for  water  to  consumers  beyond  the 
municipal  limits  of  Denver,  those  now  being  served  by  the  Den- 
ver municipal  water  plant  outside  of  the  city  of  Denver  would 
be  helpless  to  obtain  water  from  this  source  at  any  other  rates 
than  those  wfaidi  might  be  imposed  upon  them,  and  the  city  act- 
ing in  a  dual  capacity  of  public  utility  and  mimicipality  might, 
as  to  such  localities,  impose  exorbitant  rates  on  those  communi- 
ties, when  in  law  the  municipality  would  have  no  right  so  to  do. 
[5]  Concerning  the  second  contention:  This  contention  is 
that  by  §  8,  Article  XVI.,  of  the  Colorado  Constitution,  and  §§ 
3262  and  3275  of  the  Revised  Statutes  of  Colorado,  the  boards 
of  county  commissioners,  and  not  the  Public  Utilities  Conunis- 
sion,  have  jurisdiction  in  their  respective  counties  to  regulate 
the  charges  for  the  use  of  water.  This  is  an  unusual  contention, 
and   the  Commission  can  hardly  believe  it  is  contended  for 
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seriously.  Article  XVI.  is  entitled  '^Mining  and  Irr^tion,'^ 
and  is  subdivided,  §§  1,  2,  3,  and  4  being  placed  under  the  head- 
ing "Mining/'  and  §§  5,  6,  7,  and  8  being  placed  under  the  head- 
ing "Irrigation.''  It  is  evident  therefrom  that  §  8  refers  only 
to  water  for  irrigation,  which  is  expressly  excepted  from  the 
operation  of  the  Public  Utilities  Act.  Sections  3262  and  3275, 
Bevised  Statutes  1908,  enacted  pursuant  to  this  constitutional 
provision,  are  quite  long  and  will  not  be  quoted  hera  It  is  suf- 
ficient to  say  that  these  sections  refer  only  to  water  for  irrigation 
and  no  attempt  is  made  to  include  water  for  domestic  purposes. 
It  is  pertinent  to  say  further,  however,  that  to  uphold  this  con- 
tention the  Commission  would  be  compelled  to  hold  that  the 
Public  Utilities  Act  at  least  in  part  is  in  conflict  with  the  Con- 
stitution of  the  state  of  Colorado.  This  the  Commission  has  no 
power  to  do. 

[6]  Concerning  the  third  conienium:  It  is  urged  that  because 
§  35,  Article  V.,  Colorado  Constitution,  provides : 

"The  general  assembly  shall  not  delegate  to  any  special  Com- 
mission, private  corporation  or  association,  any  power  to  make, 
supervise,  or  interfere  with  any  municipal  improvement,  money, 
property,  or  effects,  whether  held  in  trust  or  otherwise,  or  to 
levy  taxes  or  perform  any  municipal  function  whatever." 

That,  therefore,  the  inference  is  that  this  is  a  "speeiaP'  Com- 
mission. •  Analyzed,  this  section  prohibits  the  legislature  from 
del^ating  to  any  "special"  Commission  the  powers  therein  de- 
scribed. 

It  evidently  is  the  contention  of  the  defendants  that  the  Pub- 
lic Utilities  Commission  is  a  "special"  Commission  as  eontem- 
plated  by  this  section.  The  Commission  cannot  accede  to  this 
contention.  '  All  of  the  modem  authorities  are  to  the  effect  that 
the  powers  conferred  on  the  Commission,  instead  of  being  ''spe- 
cial," are  indeed  general  police  powers  of  the  state.  The  Com- 
mission, it  will  be  observed,  is  neither  "special"  as  to  poAvers 
conferred  upon  it,  nor  as  to  its  jurisdiction.    Both  are  state-wide. 

[7]  However,  if  it  should  be  conceded,  for  the  sake  of  argu- 
ment, that  the  act  would  come  within  this  prohibition,  yet  as 
pointed  out  in  the  decisions,  supra,  including  the  case  of  South 
Carolina  v.  United  States,  199  U.  S.  437,  when  the  cily  of  Den- 

P.U.R.1020B. 


Digitized  by 


Google 


STAR  INVEST.  CO.  v.  CITY  A  COUNTY  OF  DENVBR.  693 

ver  supplies  water  outside  of  its  limits  it  is  not  acting  by  virtue 
of  its  local  sovereignty  but  in  the  capacity  of  a  private  corpora- 
tion, and  it  will  be  noted  this  prohibition  does  not  apply,  to  pri- 
vate corpcff^ations.  ITotwithstanding  this^  as  stated  in  the  dis- 
cussion of  defendants'  second  contention,  to  hold  with  defend- 
ants' views,  would  necessitate  the  Commission's  announcing  thait 
the  Public  Utilities  Act  is  in  contravention  of  the  Constitution 
of  Colorado,  and  this  under  the  law  the  Commission  is  not  per- 
mitted to  do. 

[8]  Concerning  the  fovaih  contention:  It  is  urged  in  this 
contention  that  by  §  1,  Article  XI.,  of  the  Constitution  of  Colo- 
rado, it  is  provided: 

"Neither  the  state,  nor  any  county,  city,  town,  township,  or 
school  district  shall  lend  or  pledge  the  credit  or  faith  thereof, 
directly  or  indirectly,  in  any  manner  to,  or  in  aid  of,  any  per- 
son, company  or  corporation,  public  or  private,  for  any  amount, 
or  for  any  purpose  whatever ;  or  become  responsible  for  any  debt, 
contract  or  liability  of  any  person,  company,  or  corporation,  pub- 
lic or  private,  in  or  out  of  the  state." 

The  Commission  cannot  perceive  how  this  provision  affects  the 
case  at  bar.  It  is  for  the  courts  to  say  whether  or  not  the  fur- 
nishing of  water  to  the  citizens  of  Aurora  is  prohibited  by  this 
section  or  whether  the  city  and  county  of  Denver  becomes  re- 
sponsible for  the  contract  of  the  Denver  Union  Water  Company 
to  supply  such  water.  If  the  city  is  now  actually  furnishing 
water  to  the  complainant  and  the  public  in  the  town  of  Aurora, 
the  jurisdiction  of  the  Commission  can  be  invoked  to  issue  such 
order  or  orders  as  the  law  and  the  circumstances  of  the  case  re- 
quire. The  Commission  believes  it  has  jurisdiction  to  hear  and 
determine  the  questions  involved  in  this  case. 

For  t^  reasons  above  stated,  the  defendants'  motion  to  dis- 
miss Ike  complaint  and  to  quash  herein  should  be  denied. 
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IlililNOIS  PUBIilO  TTIIilTIBS  OOHMISSIOlf . 

BB  SOTJTHEBN  ILLINOIS  LIGHT  &  POWEB  COMPAMT. 
'  [Nos.  8M7-8872.] 

DUcriminaUon  »  Bates, 

1.  Increases  in  rates  affecting  a  particular  consumer,  are  not  in- 
consistent with  increases  with  reference  to  other  consumers,  where 
such  consumer  was  formerly  served  at  rates  much  lower  than  those 
charged  other  consumers,  the  result  of  the  increase  being  to  eliminate 
discrimination. 

Return  ^  Reasotiableneas  ^  AmortUsaUon  of  abandoned  plant, 

2.  In  determining  the  reasonableness  of  the  rates  of  an  electric 
utility,  the  company  was  authorized  to  set  aside  for  a  period  of  three 
years,  an  annual  amount  for  the  purpose  of  amortizing  the  unamor- 
tized portion  of  an  abandoned  plant. 

Betum  —  Electric  company  —  Percentage. 

3.  An  electric  utility  was  authorized  to  charge  rates  calculated  to 
produce  a  return  of  7.4  per  cent  on  the  original  cost  of  the  plant. 

[December  16,  1919.] 

Proceedings  to  determine  the  reasonableness  of  rates  for  elec- 
tric service  at  Equality,  Eldorado,  Junction,  Raleigh,  RidgoTvay, 
and  Shawneetown;  rates  stated  in  rate  schedule  I.  P.  U.  C.  2, 
of  the  company  continued  in  effect  under  certain  conditions  spec- 
ified in  the  order. 

Shaw,  Commissioner:  On  December  18,  1918,  the  Commis- 
sion entered  an  order  in  the  above-entitled  causes  authorizing 
the  Southern  Illinois  Light  &  Power  Company  to  place  in  effect 
certain  advanced  rates  for  electric  service  in  Equality,  Eldorado, 
Junction,  Raleigh,  Jlidgeway,  and  Shawneetown,  stated  in  rate 
schedules  I.  P.  tJ.  C.  2,  of  the  Southern  Illinois  Light  &  Power 
Company  for  the  communities  mentioned,  and  stipulating  that 
the  said  advanced  rates  should  not  be  effective  after  December 
1,  1919,  unless  otherwise  ordered  by  the  Commission. 

A  hearing,  for  the  purpose  of  introducing  reports  of  the  en- 
gineering and  accounting  sections  of  the  Commission  in  regard 
to  the  valuation  of  the  properties  and  the  books  of  account,  re- 
spectively, and  cross-examination  in  regard  to  same,  was  held  at 
Shawneetown  on  September  10,  1919.  At  this  hearing  Quy  C. 
Lane,  attorney,  and  A,  C.  Hall,  secretary,  appeared  on  behalf 
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of  the  Southern  Illinois  Light  &  Power  Company,  J.  L,  Bartley,. 
city  attorney  of  Shawneetown,  and  M.  E.  Lamhert,  attorney, 
appeared  on  behalf  of  the  objectors,  and  Lafe  Farmer  appeared 
on  his  own  behalf,  objecting. 

On  October  9,  1919,  the  Southern  Illinois  Light  &  Power 
Compant  filed  with  the  Commission  a  request  that  the  rates, 
for  electric  service  in  the  various  communities  involved  in  these 
proceedings,  be  continued  in  effect  for  a  further  period  after 
December  1,  1919,  and,  inasmuch  as  the  evidence  presented  at 
the  hearing  on  September  10,  1919,  covered  the  petitioner's 
operations  during  the  greater  portion  of  the  time  the  present 
rates  have  been  in  effect,  that  the  petitioner's  application  for  a 
continuation  of  the  advanced  rates  be  based  on  the  evidence 
submitted  at  the  hearing  on  September  10,  1919,  without  the 
necessity  for  further  hearing.  As  opportunity  was  given  for 
objectors  to  be  present  at  the  above-mentioned  hearing,  and  as 
the  objectors  were  represented  or  present,  tb©  Commission  will 
consider  the  petitioneir's  application  for  a  continuation  of  the 
present  temporary  rates  with  the  other  matters  in  these  cases. 

At  this  hearing,  evidence  was  introduced  by  the  Commission's 
engineering  staff  setting  forth  tlie  original  costs  of  the  various 
divisions  of  the  petitioner's  property  used  and  useful  in  supply- 
ing electrical  energy  to  the  communities  involved  herein.  This 
evidence  was  obtained  by  making  an  inventory  of  the  physical 
proi>erty,  ol>taining  the  original  cost  thereof,  determining  the 
per  cent  condition  at  the  time  of  the  investigation,  and  from 
those  values  determining  the  present  depreciated  cost.  Evidence 
was  also  introduced  by  the  Commission's  accounting  staff  setting 
forth  the  financial  statistics  of  the  petitioner  as  obtained  from 
its  books. 

From  this  evidence,  it  appears  that  the  cost  new  of  the  prop- 
erty used  and  useful  in  rendering  electric  service  in  August, 
1918,  was  $124,068  not  including  any  allowance  for  working 
capital  and  its  depreciated  cost  at  that  time  was  $110,977. 

From  these  investigations,  it  appears  that  the  Saline  Electric 
Company  purchased  the  electric  property  at  Eldorado  from  the 
Eldorado  Light  &  Power  Company,  about  September,  1916,  and 
that  the  Southern  Illinois  Light  &  Power  Company  purchased 
the  property  of  the  Saline  Electric  Company,  which  included 
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'  the  electric  properties  at  Eldorado,  Equality,  Junction,  Raleigh, 
and  Ridgeway,  as  of  July  1,  1917.  The  Shawneetown  proper- 
ty was  purchased  in  December,  1917,  from  the  city  of  Shawnee- 
town. 

It  appears  that  the  cost  new  of  the  property  at  Eldorado  in 
June,  1915,  as  determined  by  a  valuation  made  by  the  Commis- 
sion at  that  time,  was  $12,702  and  the  depreciated  cost  was 
$9,009,  including  15  per  cent  for  overhead  costs.  In  January, 
1916,  this  property  was  abandoned  so  that  a  further  deprecia- 
tion for  the  intervening  period  of  six  months  at  4J  per  cent  per 
year  would  result  in  a  deduction  of  $286  which  would  leave  a 
depreciated  cost,  at  that  time,  of  $8,725.  When  the  -equipment 
at  Eldorado  was  abandoned,  a  part  of  it  was  sold  to  Sparta  and 
the  Eldorado  plant  credited  to  the  amount  of  $4,770  therefor, 
leaving  an  amount  of  $3,953  to  be  amortized  over  a  period  of 
years.  The  petitioner  proposed  to  amortize  this  amount  over  a 
period  of  three  years,  which  would  be  at  the  rate  of  $1,318  per 
year.    These  figures  are  set  forth  in  Table  I.  below. 

TABLE  L 

Cost  Depreciated 
New.  Cost. 

As  of  June  15,  1915  $11,046        $7,834 

Overhead  15  per  cent 1,657  1,175 

$12,708        $9,000 
Depreciation  6  months   @   4i  per  cent  per  jear  to 
StanxATj,  1916 286 

$8,726 
Credited  from  sale  to  Sparta 4,770 

Amount  to  be  amortized  from  earnings  in  three  years 
at  rate  of  $1,318  per  year $3,958 

In  the  original  order  entered  by  the  Commission  in  this  cause 
on  December  18,  1918,  certain  estimates  were  made  from  a  gen- 
eral knowledge  of  the  properties,  and  the  evidence  submitted, 
covering  the  original  cost  operating  expenses,  working  capital 
and  other  items.  In  order  to  determine  the  actual  values  for 
these  items,  investigations  were  subsequently  made  and  Ae  fol- 
lowing figures  were  determined. 

The  estimated  revenue  to  be  derived  from  the  electric  proper- 
ties in  this  group  for  the  year  ending  December  81,  1919,  as 
set  forth  in  the  report,  was  $55,300  which  included  am  item  of 
$3,000  estimated  to  be  derived  from  merchandise  sales  tmi  job 
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work.  At  tlie  hearing,  this  amoimt  was  shown  to  be  excessive, 
and  that  $1,600  was  a  more  reasonable  amount  for  this  item. 
This  would  reduce  the  above  revenue  to  $53,800.  The  total  op- 
erating expenses  were  estimated  to  be  $35,500  leaving  a  net 
operating  revenue  of  $18,300.  Uncollectible  bills  were  estima- 
ted at  $200,  and  taxes  at  $1,600,  leaving  an  amount  of  $16,500 
availaUe  for  interest,  depreciation,  and  amortization  of  the 
abandoned  station  in  Eldorado.  From  the  nature  of  the  prop- 
erties \mder  consideration,  a  rate  of  4^  per  cent  per  year  appears 
to  be  a  reasonable  rate  to  be  allowed  for  depreciation,  which 
would  amount  to  approximately  $6,000  per  year.  Deducting 
$1,310  for  amortization  of  the  abandoned  Eldorado  plant,  leaves 
$9,182  for  a  return  whidi  is  at  the  rate  of  7.4  per  cent  on  the 
cost  new,  which  is  not  an  unreasonable  rate  of  return  under  ex- 
isting conditions.  These  figures  are  shown  in  tabulated  form 
in  Table  II.  below. 

TABLE  n. 

Electric  revenue   $62,300 

Net  revenue  from  merchandise  and  job  work 1,500 

Total  revenue $63,800 

Total  expenses,  electric   35,500 

Net  operating  revenue   $18,300 

Uncollectible  billa  '. 200 

$18,100 
Taxei   1,600 

$16,600 
Depreciation  at  4^%   6,000 

$10,600 
Amount  to  be  amortized  each  year  for  three  years  for  abandoned 

Eldorado  plant  1,318 

Available  for  return $9,182 

which  is  at  the  rate  of  7.4  per  cent  on  cost  new. 

[1]  One  of  the  objectors  herein,  Lafe  Farmer,  contended  that 

the  rates  being  charged  by  the  petitioner  were  excessive.    Ulpon 

investigation  it  was  found  that  the  rates,  imder  which  he  is  being 

served,  are  lower  than  the  rates  being  charged  elsewhere  in  the 

state  for  similar  service,  and  that  the  reason  the  complainant's 

bills  appeared  excessive  was  on  account  of  the  amount  of  line 

shafting  in  his  installation,  and  its  poor  condition.     Another 

contention  entered  by  the  complainant  was  that  the  increase  in 
P.U.R.1M6B. 
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rates,  authorized  by  the  Commission  in  this  case  in  its  order 
entered  December  18,  1918,  granted  the  petitioner  an  increase 
affecting  the  complainant  which  was  inconsistent  with  the  in- 
crease in  regard  to  other  consumers.  The  records  show  that, 
prior  to  the  effective  date  of  the  order  referred  to,  the  complain- 
ant had  been  served  at  a  rate  much  lower  than  the  rates  apply- 
ing to  other  consumers,  and  that  this  discrimination  was  elimi- 
nated in  the  rates  authorized. 

It  appears  from  the  records  in  this  case  that  the  rates  author- 
ized in  this  case  have  not  been  unjust  or  unreasonable  during 
the  period  in  which  they  were  effective.  At  the  present  time, 
conditions  in  regard  to  material  and  labor  do  not  appear  to  have 
reached  a  stable  nature  and  it,  therefore,  appears  that  the  pres- 
ent rates  should  be  continued  in  effect  for  a  further  period  of 
one  year  from  December  1,  1919. 

[2,  3]  The  Commission,  having  considered  the  evidence  of 
record,  is  of  the  opinion  and  finds  that  the  original  cost  of  the 
properties,  used  and  useful  in  supplying  electrical  energy  to  the 
communities  of  Equality,  Eldorado,  Junction,  Raleigh,  Ridge- 
way,  and  Shawneetown,  is  not  less  than  $124,000;  that  a  rea- 
sonable allowance  for  working  capital  is  $5,000 ;  that  the  yearly 
operating  expenses  for  the  year  1919  will  not  be  less  than  $35,- 
500 ;  and  that  uncollectible  bills,  taxes,  and  depreciation  will  be 
not  less  than  $200,  $1,600,  and  $6,000,  respectively  per  year. 
The  Commission  further  finds  that  an  amount  of  $1,318  should 
be  set  aside  each  year  for  three  years  out  of  the  earnings  of  the 
properties  for  the  purposes  of  amortizing  the  unamortized  por- 
tion of  the  cost  of  the  abandoned  plant  at  Eldorado.  The  Com- 
mission further  finds  that,  under  the  present  conditions,  the  peti- 
tioner herein  will  earn  sufficient  revenue  from  the  operation  of 
the  properties  herein,  imder  the  rates  authorized,  to  take  care 
of  the  operati^Qg  expenses,  taxes,  uncollectible  bills,  depreciation, 
and  amortization  of  the  abandoned  Eldorado  plant  and  return 
an  amount  equivalent  to  7.4  per  cent  on  original  cost  of  the 
properties  herein  found.  The  Commission  further  finds  that 
the  rates  for  electric  service,  in  Equality,  Eldorado,  Junction, 
Raleigh,  Ridgeway,  and  Shawneetown,  stated  in  rate  schedules 
I.  P.  U.  C.  2  of  the  Southern  Illinois  Light  &  Power  Company 
for  the  several  communities,  are  not  unjust  or  unreasonable,  and 
P.U.R.1920B. 
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should  be  continued  in  effect  for  a  further  period  of  one  year. 
The  Oommiasion  further  finds  that  the  complaint  of  Lafe  Farm- 
er that  the  rates  referred  to  are  unjust,  unreasonable,  and  dis- 
criminatory, is  without  merit  and  should  be  dismissed. 

It  is  therefore  ordered  that  the  rates  for  electric  service  in 
Equality,  Eldorado,  Junction,  Raleigh,  Ridgeway,  and  Shaw- 
neetown,  stated  in  state  schedules  I.  P»  U.  C.  2  of  the  Southern 
Illinois  Light  &  Power  Compajiy  for  the  communities  listed 
above,  be,  and  the  same  are  hereby,  continued  in  effect  under  the 
following  conditions : 

First — Unless  otherwise  ordered,  the  rates  herein  authorized 
shall  not  be  effective  after  November  30,  1920,  but  the  Com- 
mission reserves  the  right  to  extend  the  effective  period  of  the 
aforesaid  rates  beyond  November  30,  1920,  upon  its  own  motion 
at  any  time  prior  to  said  date. 

Second. — ^The  Commission  hereby  reserves  to  itself  the  right 
to  order  the  discontinuance  of  the  rates  herein  authorized  at  any 
time  prior  to  November  30,  1920;  and  if  such  discontinuance 
be  ordered,  the  company  shall  place  in  effect,  as  of  the  date 
specified  in  the  order,  the  rates  that  were  in  effect  on  October 
1,  1918,  or  such  other  rates  as  the  Commission  may  specify. 

Third. — Unless  the  Commission  authorizes  a  continuation  of 
the  schedule  of  rates  herein  authorized  beyond  November  30, 
1920,  the  company  shall  place  in  effect,  as  of  December  1,  1920, 
the  schedules  of  rates  covering  electric  service  in  Equality,  El- 
dorado, Junction,  Raleigh,  Ridgeway,  and  Shawneetown,  that 
were  in  effect  October  1,  1918,  ior  such  other  rates  as  the  Com- 
mission may  order. 

It  is  further  ordered  that  the  Southern  Illinois  Light  &  Power 
Company,  be,  and  the  same  is  hereby,  directed  to  set  aside,  out 
of  the  earnings  of  the  properties  at  Equality,  Eldorado,  Junc- 
tion, Raleigh,  Ridgeway,  and  Shawneetown,  $1,318  each  year 
for  a  period  of  three  (8)  years  for  the  purpose  of  amortizing 
the  unamortized  portion  of  the  cost  of  the  abandoned  generating 
station  at  Eldorado. 

It  is  further  ordered  that  the  complaint  of  Lafe  Farmer,  of 
Eldorado,  in  which  it  is  contended  that  the  rates  for  electric 
service  in  his  mill  are  unjust,  unreasonable,  and  discriniiiiatorj, 
be,  and  the  same  is  hereby;  dismissed. 
'P.U.R.1920B. 
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It  is  further  ordered  that  the  Southern  Dlinois  Light  &  Power 
Company  be,  and  the  same  is  hereby,  required  to  file  with  this 
Commission,  in  duplicate^  quarterly  accounting  statements  on 
form  E-101,  covering  the  operation  of  its  electrical  property 
in  the  above-named  communities,  beginning  with  the  fourth 
quarter  of  the  year  1919,  and  file  the  said  statements^  within 
fifteen  days  following  the  termination  of  each  yearly  quarter^ 
during  the  effective  period  of  the  rates  authorized  herein. 

The  Commission  expressly  retains  jurisdiction  of  this  cause 
and  reserves  to  itself  the  right,  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion,  to  further  investigate  the  rates 
authorized  by  this  order,  make  findings  and  issue  such  further 
orders  as  may  be  justified  by  the  facts  determin#d  at  subsequent 
hearings,  as  to  the  rates  for  electric  service  furnished  by  the* 
Southern  lUinois  Light  &  Power  Company. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

RE  COMMONWEALTH  EDISON  COMPANY. 

[No.  9116.] 

Electricity  —  Conaumev^  equipment  —  Power  factor, 

1.  The  Illinois  Commiseion  refused  to  approve  proposed  rules  of 
an  electric  company  designed  to  raise  the  power  factor  of  the  company's 
system,  requiring  future  installations  of  motors  of  100  horse  power  or 
larger  rated  capacity,  to  be  of  the  synchronous  type,  and  motors  of  50 
horse  power  or  larger,  if  operated  at  variable  speeds,  or  if  normally 
started  frequently,  to  be  of  the  round  rotor  or  slip  ring  ^pe. 

Service  —  CommisBion  requirements  —  Rates  of  consumer, 

2.  The  Illinois  Commission,  having  prescribed  rules  establishing 
standards  and  limits  of  voltage  regulations,  it  is  to  be  presumed  thai 
the  consumer  is  entitled  to  service  conforming  to  such  standards,  and 
that  he  should  not  be  required  to  be  put  to  any  additional  expense  to 
obtain  service  conforming  to  sudi  standards,  providing  he  is  not  un* 
reasonable  in  his  own  use  of  the  service. 

Electricity  —  Synchronous  motors  —  Benefits  to  which  consumers 
installing  are  entitled, 

3.  Consumers  are  entitled  to  a  direct  benefit  for  the  additional 
expense  of  installing  synchronous  motors  for  the  purpose  of  improving 
the  power  factor  of  an  electric  system. 

P.9.R.1920B. 
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JElectrMiv  —  Motors  —  Saving  remtUing  from  certain  types, 

Diaeussion  of  saving  resulting  from  the  installation  of  certain 
tf  pee  of  motors,  p.  702. 
Eleciricity  —  Motors  —  Effect  on  power  factor. 

Discussion  of  eiOfect  of  different  types  of  motors  on  power  factor 
of  electric  system,  p.  703. 
Electricity  —  Potoer  factor  —  Capacity  to  furnish  energy. 

Discussion  of  the  effect  of  lowering  of  the  power  factor  of  an 
electric  system  on  the  capacity  of  the  system  to  furnish  energy,  p.  703. 

[December  22,  1919.] 

Sf^sspisNBiOK  of  rules  regarding  the  type  of  motors  to  be  used 
by  consumers  of  electric  service  in  Chicago,  as  stated  in  rules 
filed  by  the  Commonwealth  Edison  Company  on  May  1,  1919 ; 
rules  perzoanently  suspended* 

ShaWy  Commissioner:  On  May  1,  1919,  the  Commonwealth 
Edison  Company  filed  with  the  Commission  certain  rules  pro- 
viding for  the  types  of  motors  to  be  used  by  power  consumers  in 
€9iicago,  and  proposing  that  the  said  rules  become  effective 
June  1,  1919. 

On  May  20,  1919,  the  Commission  entered  an  order  in  this 
cause  suspending  the  proposed  rules  until  October  28,  1919  and 
on  October  28,  1919,  entered  another  order  extending  the  period 
of  suspension  to  April  28,  1920. 

A  hearing  on  this  matter  was  held  in  the  offices  of  the  Com- 
mission in  Chicago  on  May  28,  1919,  at  which  Isham,  Lincoln 
and  Beale,  attorneys,  appeared  in  behalf  of  the  Commonwealth 
Edison  Company. 

The  Commonwealth  Edison  Company,  the  petitioner  herein, 
has  on  file  with  the  Commission  a  published  list  of  rules  and 
information  pertaining  to  electric  service,  meters,  wiring,  and 
motors,  issued  for  the  purpose  of  acquainting  customers,  con- 
tractors, architects,  and  engineers  with  the  requirements  of  the 
company  in  respect  to  various  installations.  On  page  19,  of  this 
book  appears  the  following  paragraph: 

"Motors  of  above  50  horse  power  must  be  of  the  slip  ring  or 
wound  rotor  type  except  that,  where  the  lighting  service  will 
no*  be  seriously  disturbed,  squirrel  cage  type  motors  may  be 
used  to  drive  direct  current  generators,  if  permission  is  secured 
in  advance  from  the  distribution  division  of  the  company.*' 
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[1]  In  the  present  proceeding  it  is  proposed  to  substitute  the 
following  paragraphs  for  the  above. 

"Motors  of  100  horse  power  or  larger  rated  capacity  must  be 
of  the  synchronous  type.  Exception  to  this  rule  wiD  be  made 
only  where  it  is  not  practical  to  use  a  synchronous  motor  for  the 
work  to  be  performed. 

"Motors  of  50  horse  power  and  larger  rated  capacity  if  oper- 
ated at  variable  speeds  or  if  normally  started  frequently  must 
be  of  the  wound  rotor  or  slip  ring  type." 

Testimony  was  submitted  by  the  petitioner  in  support  of  the 
proposed  rules  in  which  it  was  stated  that  the  power  factor  of 
the  company's  system  had  been  getting  lower  and  lower  during 
recent  years  until  it  had  reached  a  point  that  the  company  felt 
some  means  must  be  taken  to  not  only  prevent  it  from  getting 
any  lower  but  to  raise  it  as  much  as  possibla  In  order  to  achieve 
this  it  was  thought  desirable  to  acquire  prospective  power  con- 
sumers to  install  synchronous  motors  in  installations  of  100 
horse  power  or  over,  instead  of  the  customary  induction  or  slip 
ring  type  motors  where  such  synchronous  motors  could  properly 
handle  the  load.  The  reason  that  the  minimum  installation 
limit  was  set  at  100  horse  power  was  because  motors  of  less  than 
that  capacity  would  not  provide  sufficient  corrective  capacity  to 
warrant  their  inclusion,  and  also  because  such  smaller  motors 
usually  drive  variable  loads,  or  are  stopped  and  started  frequent- 

[2]  Petitioner  admitted  that  the  cost  of  installing  a  synchron- 
ous motor  would  be  from  10  to  15  per  cent  in  excess  of  the  cost 
of  installing  the  usual  induction  type  of  motor,  but  contended 
that  the  customer  would  be  able  to  reduce  the  cost  of  wiring  from 
20  to  25  per  cent.  This,  of  course,  would  apply  only  to  new  in- 
stallations or  installations  where  the  present  wiring  could  be 
changed,  but  whether  or  not  such  actual  saving  would  equal  the 
additional  cost  of  the  motor  would  depend  entirely  on  the  extent 
of  the  wiring  involved  and  the  size  of  the  motor  installed.  Peti- 
tioner also  contended  that  the  consumer  would  be  further  indi- 
rectly benefited  in  using  the  synchronous  type  of  motor  instead  of 
the  induction  of  slip  ring  type  in  that  the  regulation  of  his  lights 
would  be  better  due  to  the  better  power  factor  maintained.  In- 
asmuch as  the  Commission  has  already  prescribed  rules  estab- 
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lisbing  standards  and  limits  of  voltage  regulation,  it  is  to  be 
presumed  that  the  consumer  is  entitled  to  service  conforming  to 
such  standards  and  should  not  be  required  to  be  put  to  any  addi- 
tional expense  to  obtain  service  conforming  to  such  standards, 
providing  he  is  not  unreasonable  in  his  own  use  of  the  service. 

It  is  an  established  fact  that  induction  or  slip  ring  motors 
operate  at  a  low  power  factor,  and  when  installed  on  any  sys- 
tem, lower  the  power  factor  proportionately.  There  are  also 
other  types  of  equipment  which  operate  at  low  power  factors 
which  lower  the  power  factor  of  the  system  to  which  they  are 
connected.  For  some  time  large  utilities  have  resorted  to  the 
use  of  large  synchronous  motors  to  drive  their  own  equipment 
in  order  to  use  .the  corrective  factor  of  such  motors  to  overcome, 
to  such  an  extent  as  is  possible,  the  low  power  factor  occasioned 
by  the  increased  use  of  inductive  apparatus.  Other  utilities  have 
installed  synchronous  condensers  to  operate  only  for  the  purpose 
of  power  factor  correction. 

While  the  lowering  of  the  power  factor  on  a  system  does  not 
increase  the  energy  output  of  the  system  to  any  appreciable  ex- 
tent, and  thereby  cause  an  increase  in  operating  expense,  it  does 
seriously  aflfect  the  capacity  of  the  system  to  furnish  energy. 
Electrical  equipment  is  designed  so  that  it  has  a  definite  current 
carrying  capacity.  If  the  load  upon  this  equipment  is  at  unity 
power  factor,  the  energy  output  will  be  a  maximum.  Whenever 
the  power  factor  is  different  than  unity,  it  means  that  some  cur- 
rent is  flowing  in  the  equipment  which  is  not  being  used  to  pro- 
duce useful  work,  and  to  that  extent  the  capacity  of  this  equip- 
ment to  furnish  electrical  energy  is  decreased.  Consequently, 
when  a  system  is  operating  at  a  low  power  factor,  the  investment 
necessary  to  take  care  of  a  given  demand  is  increased  proportion- 
ately over  the  investment  necessary  to  take  care  of  the  same  de- 
mand at  a  higher  pow^  factor. 

Utilities  could  continue  to  install  corrective  equipment  in 
order  to  improve  the  power  factors  of  their  systems  but  that 
process  would  involve  considerable  added  investment  for  the 
utilities.  An  identical  result  can  be  accomplished  by  inducing 
consumers  to  install  equipment  which  operates  at  a  high  power 
factor,  and  which  may  even  be  used  to  correct  the  low  power 
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factor  of  other  installations  already  conneoted.  When  a  con- 
sumer is  induced  to  install  equipment  of  this  character,  it  must 
be  remembered  that  he  is  usually  doing  so  at  an  expense  greater 
than  would  be  required  to  install  the  less  desirable  forms  of 
equipment,  and  to  that  extent  he  is  in  reality  helping  the  utility 
to  finance  itself  in  the  supplying  of  its  demand.  He  is  also  of 
course  indirectly  securing  to  himself  a  somewhat  better  grade  of 
service  than  he  might  otherwise  receive,  but  he  is  also  enabling 
the  utility  to  supply  a  larger  demand  than  previously  without 
any  increase  in  investment 

[3]  While  the  Commission  is  in  sympathy  with  the  efforts 
of  the  petitioner  to  improve  its  power  factory,  and  by  encourag- 
ing the  use  of  synchronous  motors  to  obtain  that  result,  yet  it 
believes  that  the  change  as  contemplated  by  the  rules  filed  herein 
involves  a  number  of  objectionable  features.  The  Commission 
believes  that  the  same  results  could  be  obtained  in  a  different 
way  without  the  objection  appearing  in  reference  to  the  proposed 
plan.  The  Commission  believes  that  when  a  consumer  is  to  be 
subjected  to  such  an  increase  in  the  cost  of  his  installation  that 
he  should  receive  a  more  direct  benefit  from  his  expenditures 
than  those  contemplated  by  the  petitioner  in  these  rules. 

The  Commission,  having  considered  the  evidence,  the  repre- 
sentations and  arguments  made,  and  being  fully  advised  in  the 
premises,  finds  that  the  proposed  revision  of  rules  regarding  the 
type  of  motors  to  be  used  by  consumers  of  electric  service  in 
Chicago,  as  stated  in  the  rules  filed  by  the  Commonwealth  Edi- 
son Company  on  May  1,  1919,  are  unjust  and  unreasonable,  and 
should  be  permanently  suspended. 

It  is  therefore  ordered  that  the  proposed  rules  regarding  the 
type  of  motors  to  be  used  by  consumers  of  electric  service  iu 
Chicago,  stated  in  the  rules  filed  by  the  Commonwealth  Edisou 
Company  on  May  1,  1919,  be,  and  the  same  are  hereby  perma- 
nently suspended^  annulled,  and  cancelled. 
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IliLINOIS  PUBLIC  tTTILmES  COMMISSION. 

BE  DECATXJB  RAILWAY  &  LIGHT  COMPANY. 

[No.  7090.] 

RMurn  —  Beaaanableness  —  Original  cost. 

1.  Neither  the  consumers  nor  the  utility  can  complain  of  ratee 
producing  not  more  than  a  fair  return  on  the  original  coet  of  the  com- 
pany's property. 

Depreciation  —  Accruing  —  Annual  fUlouwnce. 

2.  A  public  utility  is  entitled  to  a  revenue  that  is  sufficient  to 
meet  operating  expenses,  provide  a  return  on  the  investment,  and  an 
annual  sum  to  cover  accruing  depreciation  on  its  property. 

Appcrtionmen$  —  Expenses  —  Steam  heaUng  and  electric  depart* 
ments. 

3.  A  determination  of  the  proper  apportionment  of  steam  produc- 
tion expenses  of  a  combined  plant  serving  electric  and  heating  con- 
sumers, cannot  be  made  by  the  application  of  any  hard  and  fast  rule, 
or  of  any  formu)a  applicable  to  all  plants  regardless  of  the  conditions 
under  which  they  were  incepted  and  are  being  operated. 

Befum  —  Reasonableness  —  Steam  heating  plant  —  Beroentage, 

4.  A  return  of  6}  per  cent  on  the  original  cost  of  a  steam  heating 
plant,  cannot  be  said  to  be  imreasonably  high. 

Betum  —  Reasonableness  as  a  whole, 

5.  It  is  not  an  unnecessary  hardship  on  the  public  to  fix  the  rates 
of  a  steam  heating  department  of  a  public  utility  so  as  to  render  the 
heating  department  self-sustaining,  and  it  would  be  contrary  to  the 
ruling  of  the  Supreme  Court  of  the  United  States  to  fix  rates  lower 
than  that  on  the  theory  that  they  are  being  recouped  by  the  company 
from  rates  charged  by  it  for  service  of  its  electrical  department. 

Service  —  Steam  heating  —  Excessive  condensation, 

6.  If  a  steam  heating  distribution  system  is  so  designed  that  in- 
herent difficulties  are  met  In  removing  main  condensation,  the  company 
should  place  separators  on  the  service  pipes  so  that  a  good  quality  of 
steam  will  be  assured;  and  where  such  separators  show  that  water  is 
being  carried  over,  the  company  should  install  traps  upon  its  mains 
to  eliminate  the  trouble. 


Apportionment  —  Folue  —  Steam  heating  and  electrical  departments. 
Discussion  of  methods  of  apportionment  of  value  between  steam 
heating  and  electrical  departments  of  a  public  utility,  p.  709. 
Return  —  Basis  —  Factors  to  be  considered. 

Discussion  of  factors  to  be  considered  in  determining  fair  value, 
p.  711. 
Apportionment  —  Operating  expenses  —  Steam  heating  and  electric 
cal  departments. 

Discussion  of  various  methods  employed  in  apportioning  operating 
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expenses  between  tlie  steam  lieating  and  electrical  departmente  of  a 
public  utility,  including  tlM  ^azoMt  cost**  tad  "proportional  ebare^ 
methods,  p.  714. 

[December  22,  1910.] 

Pkoposed  change  of  rates  for  steam  heating  service  in  the 
city  of  Decatur  stated  in  rate  schedule  I.  P.  U.  C.  1,  of  the  De- 
catur Railway  &  t.ight  Company;  schedule  prescribed  as  set 
forth  in  the  order. 

ShaWy  Commissioner :  On  July  30,  1917,  the  petitioner  here- 
in, the  Decatur  Railway  &  Light  Company  filed  an  application 
with  the  Commission  for  authority  to  withdraw  the  flat  rate 
schedules  for  steam  heating  service  supplied  by  the  said  com- 
pany in  the  city  of  Decatur  and  on  August  17,  1917,  filed  a 
schedule  of  motor  rates  which  it  proposed  to  charge  for  steam 
heating  service.  The  proposed  rates  are  now  under  suspension 
by  orders  of  the  Commission. 

The  first  series  of  hearings  was  held  in  this  matter  at  the  offices 
of  the  Commission  in  Springfield  on  August  20,  September  11, 
12,  and  13,  1917  and  June  6,  and  18,  1918.  At  these  hearings 
the  Decatur  Railway  &  Light  Company  was  represented  by  its 
attorney,  J.  A.  Knowlton,  the  city  of  Decatur  by  its  then  corpo- 
ration counsel,  W.  J.  Carey,  and  the  Decatur  Association  of 
Conimerce  by  L.  A.  Shorb. 

The  record  of  the  last  hearings  held  in  the  year  1917  showed 
that  the  matter  was  adjourned  for  the  purpose  of  permitting  the 
parties  to  the  case  to  come  to  some  agreement  but,  as  none  could 
be  reached,  the  matter  was  postponed  until  the  following  year. 
At  the  last  hearings  held  in  1918  the  company,  through  its  en- 
gineer, P.  A.  Wai-field,  introduced  evidence  relative  to  the  cost 
or  value  of  its  heating  property  and  certain  computations  on  the 
cost  of  rendering  heating  service.  The  company  then  moved  the 
Commission  to  enter  an  order  authorizing  the  discontinuance  of 
flat  rate  charges  and  permitting  the  installation  of  meters  on 
the  premises  of  each  heating  consumer.  The  corporation  coun- 
sel for  the  city  of  Decatur  opposed  the  granting  of  the  motion 
and  filed  a  voluminous  brief  in  which  he  contended  that  the 
Commission  was  without  jurisdiction.  Under  date  of  July  16, 
1918,  the  Commission  entered  a  preliminary  order,  wherein 
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the  record  is  reviewed  and  the  question  of  jurisdiction  discussed 
fully.  The  Commission  found  that  the  petitioner  should  be  per- 
mitted to  sell  steam  under  a  meter  rate  and  should  therefore  set 
meters  on  the  premises  of  its  consumers  before  September  1, 
1&18.  The  following  clause,  which  is  the  substance  of  a  stipu- 
lation entered  into  by  the  company  and  the  objectors,  was  in- 
serted in  the  oilier: 

"The  Commission  expressly  retains  jurisdiction  in  this  cause 
for  the  purpose  of  establishing  rates  to  be  charged  by  the  Decatur 
Railway  &  Light  Company  for  service  rendered  to  its  steam 
heating  consumers  in  Decatnr,  and  for  the  purpose  of  be'aring 
evidence  at  the  request  of  any  consumers  or  the  petitioner  here- 
in, with  reference  to  rates  or  otherwise,  and  if  necessary  to  make 
any  further  order  as  to  the  particular  case  of  each  particular 
consumer." 

A  second  preliminary  order,  extending  the  time  for  setting 
meters  until  November  15,  1918,  was  entered  by  the  Commis- 
sion on  a  showing  made  by  the  petitioner  that  it  had  been  unable 
to  purchase  the  necessary  meters  and  material  to  complete  the 
installations. 

Under  date  of  September  19,  1918,  the  Commission  entered 
an  order  wherein  the  Decatur  Railway  &  Light  Company  was 
authorized  to  charge  the  following  rates  for  metered  steam  heat- 
ing servica 

Meter  Rate  —  Anntuil  Contract. 

Available  for  any  steam  heat  consumer  nsing  the  company's 
standard  steam  heating  service  from  September  15th  of  one  year 
to  May  15th  of  the  following  year. 

For  the  1st  2,000  pounds  condensation  per  month,  $1.50  per 
thousand  pounds  net.  For  all  over  2,000  pounds  condensation 
per  month,  60  per  cent  per  thousand  poimds  net 

Payments. 

Bills  will  be  rendered  on  or  about  the  first  day  of  the  month 
following  the  rendition  of  the  service  and  are  payable  at  the 
office  of  the  company  within  ten  days  of  the  date  of  their  rendi- 
tion. 

By  the  terms  of  the  order  of  September  19,  1918,  the  Com- 
mission retained  jurisdiction  of  the  matter  for  the  purpose  of 
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coofdeting  its  inyestigatiaii  and  provided  that  reparation  should 
be  made  if  the  rates  and  charges  finally  established  were  leas 
ihsm,  ibose  temporarily  an11iorized« 

Fnri&er  hearings  w^e  held  in  this  matter  on  July  16^  Sep- 
tember 10,  September  12,  and  September  25,  1919.  At  these 
hearings  the  petitioner  was  represented  by  its  counsel  as  above 
girai  and  the  city  of  Decatur  by  its  corporation  counsel,  Ralph 
Monroe,  and  certain  of  the  heating  consumers  by  their  attorney, 
Lee  Boland.  At  the  first  of  these  hearings  the  Commission's 
water  and  heat  engineer,  0.  G.  Bennett,  introduced  and  testified 
to  A  report,  which  he  had  prepared,  containing  an  original  cost 
valuation  of  the  property  devoted  to  heating  service,  oertain 
computations  as  to  cost  of  operation,  the  revenue  derived  under 
the  existing  rates  and  many  other  matters  pertinent  to  the  facts 
at  issue.  The  hearing  of  September  10,  1919,  was  held  at  Deca- 
tur, whereat  a  number  of  consumers  appeared  protesting  against 
the  increased  cost  of  heating  service  under  the  meter  rates,  as 
c(Hnpared  to  the  old  flat  rates.  Complaint  was  also  made  rela- 
tive to  the  amount  of  water  that  was  being  carried  over  from  the 
company's  mains  with  the  steam  and  registered  by  the  consiun- 
er's  meter  as  condensation,  thereby  increasing  the  charge  for 
heating  service  in  excess  of  the  amount  of  service  actually  re- 
ceived. 

History  <md  Operation. 

In  1903  the  city  of  Decatur  passed  an  ordinance  granting  to 
one  William  D.  McKinley  the  right  to  lay  heating  mains  and 
render  either  steam  or  hot  water  heating  service  in  that  city.  The 
record  does  not  contain  much  informatiion  relative  to  the  growth 
of  the  utility  but  it  appears  that  at  the  present  time  there  are 
some  264  consumers  served  with  steam  heat  from  the  central 
station.  The  present  operators,  the  Decatur  Railway  &  Li^t 
Company,  also  own  and  operate  the  electric  and  railway  utilities, 
and  heating  service  is  rendered  from  the  same  plant  that  pro- 
duces electric  energy.  The  heating  distribution  system  covers 
an  area  of  approximately  five  blocks,  at  one  comer  of  which  is 
located  the  plant  and  on  the  diagonal  corner  are  the  largest  heat 
consumers. 

The  central  station  has  a  boilw  plant  of  about  4,700  rales 
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horse  ]»ower  in  10  unite.  Steam  is  supplied  to  simple  noacon- 
densiBg  engines  that  drive  the  electric  generators  and^  daring  the 
heating  season,  steam  is  exhausted  from  tliese  ezigines  into  ihe 
distribution  mains.  The  record  shows  that  the  average  pressure 
on  the  system  as  measured  at  the  station  is  about  10  pounds, 
necessitating  a  higher  steam  consumption  per  unit  of  electric 
current  generated  that  would  be  required  if  the  units  exhausted 
directly  into  the  atmosphere.  At  times  it  appears  that  there  is 
not  sufficient  exhaust  steam  available  to  adequately  serve  the 
heating  consumers  and  it  is  then  necessary  to  inject  steam  direct- 
ly from  the  boilers  into  the  heating  mains* 

ValiiatioTU 

The  evidence  as  to  the  cost  of  the  property  and  present  vahie^ 
thereof,  as  adduced  from  the  petitioner's  witness^  Warfield,  is 
contained  in  an  exhibit  which  he  stated  was  a  hurried  inventory 
and  valuation  of  the  property  of  the  Decatur  Railway  &  Light 
Company  used  and  useful  in  supplying  steam  heating  service  in 
that  city.  His  evidence  is  built  on  the  theory  that  the  boiler 
plant  generates  steam  for  both  the  electric  and  heating  utilities 
and  that  the  latter  should  be  charged  for  steam  it  requires  at 
production  cost  plus  a  proper  share  of  the  fixed  charges  on  the 
steam  producing  equipment.  The  inventory  supplied  by  the 
petitioner  was  checked  in  the  field  by  the  Commission's  engineer- 
ing staff  and  it  was  then  used  by  the  witness,  Bennett,  as  a  basis 
for  an  original  cost  appraisal  of  the  property.  Bennett  makes 
a  definite  allocation  of  the  cost  of  the  property  used  jointly  by 
the  electric  and  heating  utilities  whidi  is  based  on  their  respec- 
tive steam  demands.  The  following  tabulation  gives  a  compari- 
son of  the  total  cost  of  the  property  jointly  used  by  the  electric 
and  heating  departments  as  determined  by  the  two  above-men- 
tioned witnesses. 

The  value  of  land,  as  set  forth  in  Warfield's  exhibit  is  the 
average  of  two  values  placed  by  real  estate  dealers  or  persons 
familiar  with  property  values  in  Decatur.  The  figures  used  by 
the  witness  Bennett  is  an  average  of  four  values  given  by  per- 
sons familiar  with  the  present  value  of  real  estate  in  Decatur 
and  includes  the  two  used  by  the  company.  The  witness  Ben- 
nett testified  that  he  had  been  unable  to  find  the  actual  original 
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coBt  of  the  land  in  question  and  as  be  was  not  qualified  to  pass 
on  land  yaluesy  he  used  tins  average  value  for  the  purpose  of 
rounding  oat  and  oompleting  his  report.  The  reoord  contains 
no  other  evidence  on  the  value  of  the  land 

TABLE  A. 

Comparigan  of  Valuatuma. 

Steam  Production  Property  Decatur  Railway  &  Light  Companj. 


Boiler  plant-^ 

Land    

Buildings  and  structures 

Plant  equipment    

Materials  and  supplies  . . 


Overhead 


Total     

Portion  allocated  to  heat  utiUty 


Bennett. 


Original 
Cost. 


$20,380 

36,206 

116,781 

4,500 


$177,867 
26,680 


$204,647 
78,316 


Depre- 
ciated 
Cbst. 


$20,380 

26,311 

85,868 

4,600 


$137,059 
20,369 


$157,618 
56,892 


Wsrfleld. 


Original 
Cost. 


$23,996 

41,224 

124,667 

9,350 


Depre- 
ciated 
Cost. 


$23,990 

37,058 

107,144 

9.3r>i) 


$199,207    $177,r>48 
26,638        23.072 


$225,745    $200,620 
Not  stated  Xot  stated 


The  record  discloses  little  ground  for  discussion  relative  to 
the  cost  of  the  other  jointly  used  property  as  the  two  appraisals 
purport  to  show  the  actual  original  cost  of  the  property  in  ques- 
tion and  both  the  witnesses  testified  that  they  had  used  actual 
cost  prices  taken  from  the  company's  records  where  same  were 
obtainable.  The  witness  Bennett^  on  cross-examination^  indi- 
cated every  iton  of  equipment  upon  which  he  had  actual  orig- 
inal costs  and  from  this  it  appears  that  the  cost  of  a  large  part 
of  the  plant  was  a  matter  of  record. 

As  shown  above,  the.  witness,  Warfield,  did  not  apportion  part 
of  the  plant  directly  to  the  heating  business  but  included,  in  the 
charge  for  steam  to  the  heating  department,  an  allowance  for 
interest  and  depreciation  on  the  steam  producing  plant  and 
equipment.  The  witness  Bennett  allocated  the  boiler  plant  be- 
tween the  electric  and  heating  departments,  as  stated  above,  on 
the  basis  of  maximum  demand.  It  appears  to  the  Commission 
that  both  methods  have  much  to  commend  them.  For  the  pur- 
pose of  this  case,  however,  and  taking  into  consideration  the  fact 
that  the  electric  rates  charged  in  Decatur  will  again  be  before 

the  Commission,  it  is  believed  necessary  to  make  a  de^nite  find- 
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ing  as  to  the  cost  of  the  steam  production  equipment  that  is 
chargeable  to  heating  service. 

[1]  In  treating  with  property  cost  in  connection  with  rates, 
the  Commission  is  not  disr^arding  the  principles  laid  down  by 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Smyth 
V.  Ames  (169  TJ.  S.  466,  546,  42  L.  ed.  819,  849,  18  Sup.  Ct. 
Rep.  418)  in  which  the  court  said:  "We  held,  however,  that  the 
basis  of  all  calculations  as  ^o  the  reasonableness  of  rates  to  be 
charged  by  a  corporation  maintaining  a  highway  under  legisla- 
tive sanction  must  be  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public.  And,  in  order  to  ascer- 
tain that  value,  the  original  cost  of  construction,  the  amount 
expeuded  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  earning  capacity  of 
the  property  under  particular  rates  prescribed  by  statute,  and 
the  sum  required  to  meet  operating  expenses,  are  all  matters  for 
consideration  and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property. 
T\Tiat  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience."  In 
the  instant  case  the  petitioner  proposed  certain  rates  for  heating 
service  and  the  rates  subsequently  authorized  by  the  Commission 
were  identical  with  the  said  proposed  rates.  If  these  rates  are 
measured  by  the  original  cost  of  the  property  and  found  to  be 
paying  not  more  than  a  fair  return  thereon,  neither  the  consum- 
ers nor  the  utility  can  be  heard  to  complain.  The  use  of  the 
original  cost  of  the  property  for  the  purpose  of  testing  rates  in 
no  way  conflicts  with  the  ruling  of  the  court  in  Smyth  v.  Ames, 
supra. 

Taking  into  consideration  the  evidence  in  this  cause  with 
respect  to  the  cost  of  the  property  used  and  useful  in  producing 
tteam  for  both  the  heating  and  electrical  utility,  the  Commission 
finds  that  the  original  cost  thereof,  including  overhead,  materials 
and  supplies  is  not  less  than  $204,547.  The  Commission  fur- 
ther finds  that  the  original  cost  of  that  part  of  the  land,  build- 
ings, plant  equipment,  materials  and  supplies,  and  overhead, 
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properly  chargeable  to  the  heating  utility,  is  not  less  than  $78,- 
000. 

From  oomparison  of  the  two  yalnations  submitted  on  the  dis- 
tribution system,  it  appears  that  there  is  a  relatively  large  dif- 
ference.between  them  but  the  record  does  not  disclose  the  reason 
for  this  difference.  The  witness,  Bennett,  testified  that  he  had 
obtained  the  actual  original  cost  of  practically  YO  per  cent  of 
the  heating  mains  from  the  records  of  the  Decatur  Railway  & 
Light  Company  and  had  used  these  costs  in  preparing  his  ex- 
hibit The  witness,  Warfield,  testified  that  he  had  used  original 
costs  where  same  were  obtainable  and  made  estimates  where  the 
records  were  lacking.  Counsel  for  the  petitioner,  however,  in 
his  brief  refers  to  the  valuation  of  the  distribution  system  sub- 
mitted by  the  witness,  Warfield,  as  being  based  on  "average  costs 
over  a  period  from  five  to  ten  years  prior  to  1917.*^ 

The  instant  case  was  consolidated  with  Docket  Case  7089 
wherein  the  witness,  Warfield,  gave  evidence  as  to  the  cost  of 
heating  mains  in  six  other  Illinois  cities.  The  evidence  shows 
that  a  substantial  part  of  many  of  these  systems  was  installed 
by  the  same  contractor.  The  evidence  further  shows  that  this 
contractor  charges  practically  the  same  price  to  all  utilities  for 
identical  main  construction  in  any  one  year.  By  comparing 
the  costs  applied  by  the  witness,  Warfield,  to  the  steam  mains 
in  Decatur  with  those  applied  by  him  to  the  same  size  and  type 
of  mains  in  the  other  cities  it  is  evident  that  the  former  costs 
are  materially  higher  than  the  latter.  In  view  of  these  facts  it 
is  evident  that  the  cost  of  the  Decatur  heating  mains,  as  given 
by  the  witness,  Warfield,  are  not  original  contract  prices. 

The  following  tabulation,  table  B,  gives  a  summary  of  the 
two  appraisals  submitted  in  this  record  on  the  heating  distribu- 
tion system  owned  by  the  Decatur  Railway  &  Light  Company. 

It  appears  from  the  record  that  the  petitioner  did  not  include 
in  the  inventory,  as  originally  filed,  a  list  of  the  heating  service 
pipes  owned  by  it.  Proof  was  later  made  by  the  petitioner  that 
it  had  actually  installed,  without  cost  to  the  consumers,  certain 
specified  service  pipes  but  did  not  give  any  evidence  as  to  the 
cost  of  installation.  The  witness,  Bennett,  estimated  the  orig- 
inal cost  of  these  services  to  be  $5,771,  including  overhead* 
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TABLE  B. 

Comparison  of  Valuations. 

Heating  Distribution  System  Decatur  Railway  ft  Light  Company. 


Mains  and  paving  . 

Meters  

Tools    

General  equipment 


Overhead 


Supplies    

Worlcing  capital 


Total 


Bennett.          1 

Original 
Cost. 

Depre- 
ciated 
Cost. 

$98,624 
7,858 

550 

$60,001 

7,858 

550 

$107,032 
16,035 

$68,409 
10,361 

$123,067 
10,000 

$78,670 
10,000 

$133,067 

$88,670 

Warfield. 


Cost 
New. 


$132,887 

3,212 

676 


Present 
Value. 


$136,775 
21.884 


$158,659 

705 

8,503 


$167,867 


$119,598 

3,212 

599 


$123,409 
19,745 


$143,164 

705 

8,603 


$152,362 


The  Commission,  having  considered  the  record  herein  relative 
to  the  cost  of  the  distribution  system,  including  mains,  disturbed 
pavement,  services,  meters,  tools,  general  equipment,  and  over- 
head, finds  that  the  original  cost  thereof  is  not  less  than  $128,- 
000. 

The  Commission  further  finds  that  the  working  capital  neces- 
sary for  the  successful  conduct  of  the  heating  business  of  the 
Decatur  Eailway  &  Light  Company  under  present  conditions 
of  operation  is  $9,000. 

Accruing  Depredation. 

[2]  As  often  stated  by  the  Commission,  a  public  utility  is 
entitled  to  a  revenue  that  is  sufficient  to  ineet  operating  expenses, 
provide  a  return  on  the  investment^  and  an  annual  sum  to 
cover  accruing  depreciation  on  its  property.  Section  14  of  the 
Tllinois  Public  Utilities  Act  provides:  "The  Commission  may, 
from  time  to  time,  ascertain  and  determine  and  by  order  fix  the 
proper  and  adequate  rate  of  depreciation  of  the  several  classes 
of  properly  for  each  utilily."  The  witness,  Bennett,  made  a 
determination  of  the  accruing  depreciation  of  the  property  de- 
voted to  the  rendition  of  heating  service  which  amounts  to  $6,- 
136.  It  appears,  however,  that  this  amount  is  the  witness'  esti- 
mate of  the  annual  cost  of  the  property  that  goes  out  of  existence 
each  year.  If  a  fund  is  to  be  created  to  maintain  the  integrity 
of  the  investment  and  this  fund  ia  to  receive  annual  contribu- 
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tions,  it  is  apparent  that  the  said  fund  would  accrue  to  itself 
certain  interest  earnings.  Therefore,  the  annual  increment  to 
the  fund  should  be  somewhat  less  than  the  annual  depreciation 
in  cost.  Effective  January  1,  1919,  the  Commission  prescribed 
a  system  of  uniform  accounts  for  heating  utilities,  which  pro- 
vides that  the  depreciation  fund  shall  be  carried  in  a  separate 
account  and  that  all  interest  accruals  to  the  fund  shall  be  cred- 
ited thereto. 

The  witness,  Warfield,  set  up  a  total  depreciation  allowance 
on  the  boiler  plant  of  $6,819  per  annum.  This  amount,  together 
with  his  other  operating  costs,  is  divided  between  the  electric 
and  heating  utilities  in  the  ratio  that  exists  between  the  total 
steam  generated  and  the  total  steam  used  by  the  respective  util- 
ities. It  can  be  deduced  from  his  exhibit  that  the  amount  of 
depreciation  on  the  boiler  plant  chargeable  to  the  heating  utility 
on  his  method  of  apportionment  is  approximately  $1,370.  In 
addition  to  the  depreciation  allowance  for  the  boiler  plant,  this 
witness  computed  the  annual  depreciation  on  the  distribution 
system  to  be  $4,492.  It  is  therefore  seen  that  the  total  annual 
depreciation  on  the  heating  utility  as  estimated  by  this  witness 
is  $5,862. 

Taking  into  consideration  all  of  the  evidence  in  this  cause 
regarding  depreciation,  the  Commission  finds  that  the  annual 
depreciation  accruing  on  the  petitioner's  existing  steam  heating 
property  is  $5,500  of  which  $1,400  accrues  on  that  part  of  the 
production  equipment  chargeable  to  the  heating  utility. 

Operating  Expenses. 

Any  determination  of  operating  expenses  of  the  heating  util- 
ity at  Decatur  involves  an  allocation  of  the  steam  production 
expenses  as  the  boiler  plant  produces  steam  for  two  utilities. 
The  record  contains  much  evidence  on  the  question  of  apportion- 
ment of  these  expenses  and  several  methods  are  offered  whereby 
each  utility  bears  a  part  of  these  expenses  during  the  heating 
season.  The  results  obtained  by  the  method  employed  by  the 
company  in  distributing  the  joint  production  expenses  on  its 
books  are  given  in  a  report  submitted  by  K.  E.  Tholin,  an  ac- 
countant connected  with  the  Commission's  staff.  The  witness, 
Warfield,  made  an  apportionment  of  the  expenses  for  the  year 
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ending  April  80,  1918,  and  submitted  the  method  and  results 
in  his  exhibit.  The  report  of  the  Commission's  engineering 
staff  contains  estimates  of  the  total  steam  production  expenses 
necessary  for  rendering  electric  and  heating  service  during  a 
nonnal  heating  season  with  all  steam  consumers  on  a  meter  rate 
and  t\^o  methods  of  apportioning  these  expenses  to  the  two  util- 
ities. 

The  various  steam  production  expenses  given  in  this  report 
have  been  reduced  to  a  comparable  basis  and  set  up  in  the  fol- 
lowing tabulation.    Table  C. 

TABLE  0. 
Steam  Production  Expense  Decatur  Railway  ft  Light  Company. 


Bennett 
Normal 
Season. 


Company's 

Books, 

Period  end- 

jing-  5/31/19. 


Warfield 
Period  end- 
ing 4/30/18. 


Superintendence    ( 9  mo. ) 

Labor  (9  mo.) 

Fuel     (9  mo.) 

Water   (9  mo.) 

Lubricants  and  waste  ....  (9  mo.) 

Supplies   (9  mo.) 

Maintenance  boilers (12  mo.) 

Maintenance    plant    equip.  (12  mo.) 

Maintenance  buildings   ...  (12  mo.) 

Total 


$700 

15,116 

108,000 

3,363 

220 

1,470 

13,488 

8,591 

375 


$1,683.73 

23,356.93 

119,131.95 

3,126.75 

3,414.47 

32,620.92 

9,293.46 

616.16 


$780.00 
16,047.04 
96,160.25 

3,615.14 
345.24 

1,662.12 
11,943.76 

6,100.74 

1,190.37 


$151,323    $193,244.37     $137,914.66 


The  method  used  by  the  witness,  Warfield,  for  apportioning 
these  production  expenses  involves  a  determination  of  the 
amount  of  steam  required  by  the  heating  department  in  excess 
of  the  amount  required  by  the  electric  department  if  the  latter 
operated  alone.  This  determination  is  based  on  a  study  of  the 
back  pressure  on  the  engine  pistons  occasioned  by  the  require- 
ments of  the  heating  system  and  the  additional  amount  of  steam 
required  to  generate  electric  current  over  that  which  would  be 
required  without  back  pressure.  Also  it  considers  the  amount 
of  live  steam  supplied  directly  from  the  boilers  to  the  heating 
system. 

The  methods  used  by  the  witness  Bennett,  are  described  by 
him  as  the  "excess  cost"  and  the  "proportional  share"  methods. 
His  evidence  does  not  disclose  the  method  he  favors  but  the  full 
details  upon  which  Ae  divisions  are  based  have  been  submitted. 
It  appears  that  the  excess  cost  method  involves  a  determination 
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of  the  amount  of  coal  required  to  generate  a  kilowatt  hour  dur- 
ing the  nonheating  season  which  rate  is  applied  to  the  number 
of  kilowatt  hours  generated  during  the  heating  season.  The 
amount  of  coal  thus  found  is  considered  as  chargeable  to  the 
electric  utility  and  the  difference  between  this  amount  and  the 
total  ooal  required  by  the  plant  in  enormous  season  is  the  amount 
that  is  considered  as  chargeable  to  the  heating  department  All 
other  boiler  room  costs,  such  as  labor  and  maintenance  of  equip- 
ment,  are  divided  in  the  same  maimer  as  fuel. 

The  proportional  share  method,  as  described  by  the  witness, 
Bennett,  involves  a  determination  of  the  amount  of  coal  that 
would  be  required  by  each  utility  if  operating  separately  and 
comparing  the  total  with  the  amount  of  coal  actually  used  at 
the  existing  plant.  The  difference  between  the  two  is,  imder  this 
theory,  a  saving  due  to  combined  operation  and  the  amount  so 
saved  is  credited  to  the  two  utilities  in  the  ratio  of  their  require- 
ments for  independent  operation. 

The  results  obtained  by  these  various  methods  of  allocation 
are  set  forth  in  table  D  following,  together  with  the  distribution, 
commercial  and  general  expenses,  that  are  considered  in  the  va- 
rious exhibits  as  directly  chargeable  to  the  heating  utility. 

TABLE  D. 
Heating  Utility  Expense — Decatur  Railway  ft  Light  Company. 


Bennett. 

Company's 
Books  12 

mo.  ending 
5/31A». 

Warfield 

Excess 
Cost. 

Prop'l 
Share  of 
5/31/19. 

12  mo. 

ending 

4/30/18. 

Production.   

$23,027 
5,335 

1,000 
5,300 

$48,848 
5,335 

1,000 
5,300 

$63,168.46 
2,545.50 

887.15 
7,699.20 

$74,300.31 

$33,221.06 
1,790.37 

598.49 

Distribution    

Commercial,    utilization    and 
new  business   ......••.••. 

Oeneral  exnense  ............ 

r,363.41 

Total   operating   expense 

$36,662 

$60,483 

$42,963.33 

From  an  examination  of  table  D  it  is  apparent  that  the  appli- 
cation of  these  two  methods,  just  described,  results  in  widely 
different  charges  against  the  heating  department  for  steam  pro- 
ductien  expense.  The  report  of  the  witness,  Tholin,  states  that 
the  bofler  room  expenses,  which  represent  the  cost  of  generating 
steam^  hare  been  apportioned  on  the  company's  books  between 
the  electric  and  steam  heating  departm^its  on  the  kilowatt  hour 
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cost  basis.  The  average  number  of  pounds  of  coal  used  to  gen- 
erate one  kilowatt  hour  during  the  nonheating  season  is  taken 
as  the  basis  of  cost  for  generating  electricity  throughout  the  heat- 
ing season  and  the  balance  of  the  fuel  costs  is  chained  to  the 
heating  department.  The  report  does  not  ^ow  the  coal  rate 
used  by  the  company  as  a  basis  for  this  apportionment  and  from 
the  other  evidence  in  the  case  it  is  apparent  that  the  resulting 
charges  have  not  been  made  in  accordance  with  the  summer  coal 
rate  that  was  obtained  during  the  period  investigated  by  the  wit- 
ness, Bennett  It  is,  however,  to  be  remembered  that  the  figures 
of  this  latter  witness  are  intended  to  reflect  the  operating  cost 
of  a  normal  heating  season  with  prevailing  costs  of  labor  and 
material  This  fact,  however,  does  not  explain  the  large  dis- 
crepancy between  the  excess  cost  method  as  given  by  him  and 
the  method  used  by  the  company  on  its  books,  which  also  appears 
to  be  an  excess  cost  allocation. 

It  is  a  matter  of  common  knowledge  that  electric  generating 
equipment,  particularly  the  steam  prime  mover,  has  undergone 
an  extensive  change  in  design  during  the  last  decade.  The  most 
notable  change,  perhaps,  is  from  noncondensing  to  condensing 
operation.  The  first  stated  method  is  used  by  the  petitioner 
herein  and  the  prime  movers  at  Decatur  exhaust  a  large  amount 
of  steam  directly  into  the  heating  mains.  A  condensing  prime 
mover  is  designed  to  permit  of  more  useful  work  being  obtained 
from  the  steam  and  by  its  operation  all  steam  is  reduced  to  water 
before  being  discharged.  This  method  of  operation  requires  a 
less  coal  consumption  for  the  production  of  a  unit  of  electrical 
energy  than  is  required  by  a  noncondensing  unit  of  equivalent 
capacity.  By  reason  of  the  fact  that  noncondensing  operation 
produced  exhaust  steam  which  is  available  for  heating  purposes, 
many  properties  in  this  state  were  originally  designed  to  render 
the  two  kinds  of  service  and  from  the  record  in  this  cause  it  ap- 
pears that  the  Decatur  Railway  &  Light  Company  followed  the 
then  prevailing  practice  when  the  steam  heating  utility  was 
started  in  that  city. 

[3]  This  Commission  believes  that  a  determination  of  the 
proper  apportionment  of  steam  production  expenses  of  a  com- 
bined plant,  serving  electric  and  heating  consumers,  cannot  be 
made  by  the  application  of  any  hard  and  fast  rule  or  that  there 
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is  aB7  formula  applicable  to  all  plants,  regardless  of  the  condi- 
tions uader  which  they  were  incepted  and  are  now  being  oper- 
ated. The  Commission  believes  that  consideration  must  be  given 
to  the  circumstances  that  brought  about  the  installation  of  the 
heating  mains  and  the  distribution  of  heating  service,  to  the 
present  conditions  of  operation,  and  to  the  operating  conditions 
that  would  possibly  prevail  if  the  two  utilities  were  separated. 
The  report  of  the  Commission's  engineering  staff  indicates  that 
were  it  not  for  the  heating  business,  the  electric  plant  would  be 
moved  to  the  river  where  abundant  water  is  available  for  con- 
densing operation  and  this  report  further  shows  that  the  exist- 
ing engines  are  not  suitable  for  condensing  operation  and  that 
only  by  changing  part  of  the  present  equipment  could  conden- 
sing operation  be  effected.  It  is  therefore  evident  that  the  en- 
tire plant  has  been  constructed  to  render  both  heating  and  elec- 
tric service  and  that  to  charge  the  heating  utility  with  only  the 
excess  cost  of  operation  above  that  which  would  prevail  if  the 
electric  plant  stood  alone  and  used  the  existing  equipment,  would 
not  be  an  equitable  method  of  distributing  cost  of  operation  in 
this  case.  This  Commission  has  heretofore  adhered  to  the  prin- 
ciple that  each  class  of  service  shall  be  self-sustaining  within 
reasonable  limits.  This  is  not  an  arbitrary  rule  of  the  Commis- 
sion but  in  accordance  with  the  finding  of  our  highest  tribunal, 
as  hereinafter  quoted. 

The  brief  submitted  by  the  objectors  in  this  cause  directs  at- 
tention to  the  abnormal  charges  for  boiler  plant  maintenance 
shown  on  the  company's  books  for  the  year  1918.  Counsel  for 
the  objectors  deduced  that  these  charges  are  equal  to  the  boiler 
plant  cost  and  that  the  apportionments  made  of  production  ex- 
pense by  the  company  and  by  the  witness,  Bennett,  results  in 
abnormal  charges  to  the  heating  utility  for  maintenance.  The 
facts  are  that  the  charges  for  boiler  plant  maintenance,  as  shown 
on  the  company's  books  for  the  year  1918,  are  $41,474,  while 
the  cost  of  the  equipment  is  shown  by  the  valuation  to  be  in 
excess  of  $116,000.  Tholin's  report  treats  with  these  mainte- 
nance charges  and  shows  that  prior  to  April,  1918,  there  was 
much  deferred  maintenance  that  was  paid  for  subsequent  to 
that  date.  The  sum  of  such  charges  for  the  year  ending  April 
30,  1918  is  shown  in  Warfield's  exhibit  to  be  $19,300.  The 
same  items  of  expense  amount  to  $12,775  for  the  year  ending 
December  31,  1917.    Bennett  estimated  the  requirements  of  tha 
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normal  year  for  boiler  plant  maintenance  to  be  $22,454,  which, 
in  view  of  the  above  discuaeion  does  not  appear  to  be  abnormal. 

Bennett's  estimate  of  distribution  expenses  includes  the  salary 
of  the  heating  superintendent  for  a  full  year.  As  this  employee 
started  work  on  January  1,  1919,  his  salary  is  not  reflected  in 
the  expenses  as  given  by  the  witness,  Warfield,  and  only  for  a 
part  of  the  year  ending  May  31,  1919,  as  shown  on  the  company's 
books.  This  explains  a  large  part  of  the  difference  between  Ben- 
nett's estimate  of  distribution  expense  and  the  other  evidence 
presented  on  this  point.  The  general  expense  given  by  the  peti- 
tioner's books  is  an  amount  determined  by  ratios  of  operating 
revenues  and  the  estimate  given  by  the  witness,  Bennett,  is  also 
an  arbitrary  amount  based  on  the  number  of  consumers. 

In  addition  to  the  direct  expenses  of  operation  there  must  be 
considered  the  item  of  taxes.  It  appears  that  the  witness,  War- 
field,  considered  $1,376  the  proper  tax  charge  against  the  heat- 
ing utility.  The  witness,  Bennett,  estimates  the  taxes  charge- 
able to  the  heating  utility  to  be  $1,800.  In  this  connection  it  is 
to  be  noted  that  Bennett's  report  is  of  July  1,  1919,  while  the 
evidence  of  the  witness,  Warfield,  was  submitted  for  the  year 
ending  April  30,  1918. 

Taking  into  consideration  all  the  evidence  adduced  in  this 
record  relative  to  steam  production  expenses  and  methods  of 
allocation  of  same  to  the  two  utilities,  the  Commission  finds  that 
in  a  normal  heating  season  under  present  costs  of  labor  and  ma- 
terial the  annual  requirements  for  both  the  steam  and  electric 
utilities  is  $151,000  of  which  $37,000  is  properly  chargeable  to 
the  heating  utility.  The  Commission  further  finds  that  the  total 
expenses  chargeable  to  the  heating  utility,  including  the  produc- 
tion expense  hereinabove  found,  distribution,  commercial,  gen- 
eral expenses,  and  taxes,  to  be  $50,100. 

Revenues  and  Return, 

The  accountant's  report  shows  that  the  revenues  received  from 
heating  service  under  the  flat  rates  in  Decatur  were  about  $48,- 
000  and  that  the  revenues  received  from  the  sale  of  steam  under 
the  meter  rates  for  the  1918-19  season  were  $65,300.  The  re- 
port of  the  engineering  staff  shows  that  in  a  normal  heating  sea- 
son the  gross  revenue  will  be  $69,250, 
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[4]  The  findingB  made  hereinabove  for  operating  expenBeB^ 
including  depreciation,  are  in  the  total  amount  of  $56,600,  and 
therefore  the  annual  amount  available  for  return  under  the  ex- 
isting rate  is^  in  a  normal  season,  $18,650.  The  total  original 
cost  of  the  property  devoted  to  the  rendition  of  heating  service, 
including  the  necessary  working  capital  is  $210,000.  The  rate 
of  return  that  will  be  realized  on  the  original  cost  of  the  heating 
utility  as  herein  found  is,  in  a  normal  season,  6^  per  cent  which 
cannot  be  said  to  be  unreasonable  and  the  Commission  so  finds. 
The  Commission  further  finds  that  the  rates  temporarily  estab- 
lished, being  the  rates  proposed  by  the  petitioner,  are  not  unrea- 
sonable nor  excessive  and  that  therefore  these,  or  substantially 
equal  rates,  should  be  continued  in  effect  as  the  permanent  rates 
and  charges  as  hereinafter  ordered. 

The  Commission  further  finds  that  the  permanent  schedule 
of  rates  should  provide  a  prompt  payment  discount  and  a  mini- 
mum bill,  which  features  were  not  incorporated  in  the  temporary 
rates  heretofore  authorized. 

Argiument  of  Objectors. 

[6]  On  September  19,  1919,  the  objectors  moved  the  Commis- 
sion to  restore  by  order  the  flat  rate  charges  for  heating  service 
and  to  hold  in  abeyance  any  order  relative  to  meter  rates  until  a 
full  hearing  could  be  had  upon  the  electric  rates  charged  by  the 
petitioner.  On  September  25,  1919,  oral  argument  was  made 
by  the  several  attorneys  in  this  case  relative  to  the  motion  filed 
by  the  objectors  herein.  At  the  conclusion  of  this  hearing  briefs 
were  filed  and  the  full  case  taken  under  advisement  by  the  Com- 
mission. 

In  this  oral  argument  the  objectors  maintain  that  it  is  appar- 
ent from  the  record  in  this  cause  that  the  properties  of  the  De- 
catur Eailway  &  Light  Company,  as  a  whole,  were  making,  un- 
der the  old  rates  a  l^itimate  return  and  that  even  though  the 
heating  department  did  not  obtain  sufficient  revenue  to  pay  op- 
erating expenses,  and  a  fair  return  on  the  property,  it  would  be 
an  unnecessary  hardship  on  the  public  to  establish  rates  for  heat- 
ing service  that  would  make  that  department  "stand  on  its  own 
bottom."  The  original  motion  was  amended  at  the  time  of  oral 
argument  to  read  that  either  the  fiat  rates  should  be  re-estab- 
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lished  or  meter  rates^  returning  ait  equivalent  revenue^  should 
be  established  and  that  snoh  rates  should  be  continued  until  the* 
electric  business  of  the  petitioner  in  the  city  of  Decatur  was 
investigated  by  the  Commission.  Counsel  for  the  objectors  ar- 
gues that  it  would  be  unfair  to  the  heating  consumers  to  raise 
heating  rates  so  that  the  heating  business  would  be  a  self-sustain- 
ing utility,  merely  to  satisfy  a  niling  of  the  Conmiission.  The 
Commission  has  been  guided  in  its  findings  hereinabove  by  the 
principles  laid  down  by  the  United  States  Supreme  Court  in  Re 
Northern  Pacific  R.  Co.  v.  North  Dakota  ex  rel.  McCue  (236 
U.  S.  585,  P.U.R.1915C,  277,  286-6-7,  59  L.  ed.  735,  35  Sup. 
Ct.  Rep.  429).  In  this  cause  the  court  was  called  upon  to  re- 
view the  rates  established  for  the  transportation  of  a  particular 
commodity,  the  question  involving  the  total  returns  to  the  carrier 
upon  the  value  of  the  property  devoted  to  all  classes  of  service. 
^'We  say  this,  for  we  entertain  no  doubt  that,  in  determining 
the  cost  of  the  transportation  of  a  particular  conmiodity,  ijl  the 
outlays  which  pertain  to  it  must  be  considered."  Also:  "The 
state  cannot  estimate  the  cost  of  carrying  coal  by  throwing  the 
expenses  incident  to  the  maintenance  of  the  roadbed,  and  the 
general  expense,  upon  the  carriage  of  wheat;  or  the  cost  of  carry- 
ing wheat  by  throwing  the  burden  of  the  upkeep  of  the  property 
upon  coal  and  other  commodities."  Further:  "The  outlays  that 
exclusively  pertain  to  a  given  class  of  traffic  must  be  assigned  to 
that  class,  and  the  other  expenses  must  be  fairly  apportioned." 
The  Supreme  Court  further  held  in  the  same  case.  "It  does  not 
aid  the  argument  to  urge  that  the  state  may  permit  the  carrier 
to  make  good  its  losses  by  charges  for  other  transportation.  If 
other  rates  are  exorbitant,  they  must  be  reduced.  Certainly,  it 
could  not  be  said  that  the  carrier  may  be  required  to  charge  ex- 
cessive rates  to  some  in  order  that  others  might  be  served  at  a 
rate  unreasonably  low.  That  would  be  but  arbitrary  action." 
In  Interstate  Commerce  Commission  v.  Union  P.  R.  Co.  (222 
U.  S.  541,  549,  56  L.  ed.  308,  312,  32  Sup.  Ct.  Rep.  108),  where 
the  rate  for  transporting  a  particular  commodity  was  under 
review,  the  court  said :  "Where  the  rates  as  a  whole  are  under  con- 
sideration, there  is  a  possibility  of  deciding,  with  more  or  less 
certainty,  whether  the  total  earnings  offer  a  reasonable  return. 
But  whether  the  carrier  earned  dividends  or  not  sheds  little 
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light  on  the  question  as  to  whether  the  rates  on  a  particular  arti- 
cle is  reasonable.  For,  if  the  carrier's  total  income  enables  it 
to  declare  a  dividend,  that  would  not  justify  an  order  requiring 
it  to  haul  one  class  of  goods  for  nothing,  or  for  less  than  a  rea- 
sonable rate/'     (Quoted  in  P.U.R1915C,  291,  292.) 

The  total  steam  production  expenses  must  be  charged  in  part 
to  the  heat  consumers  and  the  remainder  to  the  electric  departr 
ment.  If  the  heat  consumers  do  not  bear  fair  share  of  this  ex- 
pense then  the  users  of  electric  current  would  be  required  to 
pay  higher  rates  to  make  up  this  deficit  in  heatings  operations  or 
the  utility  must  stand  the  loss.  By  granting  the  motion  of  the 
objectors  herein  the  Commission  would  in  effect  eliminate  cer- 
tain expenses  from  the  heating  consumers  that  are  properly 
chargeable  to  them.  The  result  of  such  action  would  be  to  throw 
a  part  of  the  burden  of  operating  cost,  .which  is  actually  charge- 
able to  250  heating  consumers,  occupying  an  area  of  5  square 
blocks,  on  to  some  7,000  electric  consumers  who  are  to  be  found 
throughout  the  length  and  breadth  of  the  city  of  Decatur.  To 
do  this  would  be  obviously  unfair  and  further  would  be  in  direct 
violation  of  the  law  as  expressed  by  our  highest  court.  The 
Commission  therefore  finds  that  the  objector's  motion  of  Sep- 
tember 10,  1919,  should  be  dismissed. 

The  matter  of  electric  rates  charged  by  the  Decatur  Eailway 
&  Light  Company  was  before  this  Commission  in  Docket  Case 
7704  and  the  order  entered  in  that  cause  by  the  Commission, 
under  date  of  May  16,  1918,  contains  the  following:  "The 
Commission  expressly  reserves  jurisdiction  of  the  subject-matter 
and  of  the  parties,  for  the  purpose  of  entering  at  any  future 
time,  such  further  order  or  orders  herein,  as  the  facts  may  jus- 
tify/' 

As  indicated  by  the  United  States  Supreme  Court  in  ITorth- 
ern  Pacific  R.  Co.  v.  North  Dakota  ex  rel.  McCue,  supra,  the 
proper  procedure  with  respect  to  other  rates  than  those  directly 
under  consideration  would  be  to  reduce  them  if  same  are  exor- 
bitant. The  objectors  in  the  instant  case  allege  that  the  total 
earnings  of  the  petitioner  are  excessive  and  as  the  heating  rates 
now  in  effect  have  been  foimd  to  be  not  unreasonable,  the  objec- 
tors have  the  right  to  present  evidence  on  the  matter  of  electric 
rates  now  diarged  by  the  petitioner.    The  Commission  therefore 
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finds  that  Docket  .Ciwe  7704  should  be  set  for  further  hearing 
within  twenty  days  of  the  date  of  the  service  of  this  opinion  and 
order.  .  -. .  . 

Service. 

Consumers  who  testified  in  this  cause  complained  relative  to 
the  increase  in  charges  for  heating  service  under  the  meter  rate, 
as  compared  to  the  cost  under  the  prior  flat  rates.  It  appears 
from  their  testimony  that  so  far  as  service  is  concerned  the  same 
is  generally  satisfactory,  considering  only  the  question  of  the 
adequacy  of  the  heat  The  evidence  shows  that  certain  con- 
sumers received  excessive  bills  as  water  was  carried  over  from 
the  mains  with  the  steam  and  was  registered  by  the  meter,  in 
addition  to  the  steam  condensed  in  the  consumers'  radiators.  It 
is  apparent,  without  argument,  that  the  consumer  should  be  re- 
quired to  pay  only  for  the  steam  condensed  in  his  premises. 
Where  the  condensation  from  the  mains  is  r^stered  by  tie 
meter,  it  results  in  a  charge  to  the  consumer  that  is  in  excess  of 
the  actual  service  received.  Although  a  certain  amount  of  main 
condensation  was  carried  over  yet  the  actual  amount  of  water 
so  carried  cannot  be  determined  from  facts  in  the  record  and 
consequently  the  amount  these  certain  consumers  were  overbilled 
cannot  be  fixed  at  this  time. 

[6]  It  would  appear  that  the  petitioner  should  be  required 
to  deliver  to  the  consumers  service  pipe,  steam  that  does  not  con- 
tain or  carry  water  in  excess  of  that  amount  which  is  considered 
good  operation.  If  the  petitioner's  distribution  system  is  so 
designed  that  inherent,  difficulties  are  met  in  removing  main 
condensation,  the  company  should  be  required  to  place  separa- 
tors on  the  sei-vice  pipes  so  that  a  good  quality  of  steam  will  be 
assured  to  the  consumers,  and  where  such  separators  show  water 
is  being  carried  over,  the  company  should  install  traps  on  its 
mains  to  eliminate  the  trouble.  As  it  is  manifestly  impossible 
to  determine  from  existing  records  the  amount  of  money  the 
consumers  overpaid  because  of  excess  moisture  in  the  steam  dur- 
ing the  1918-19  heating  season,  it  would  seem  that  the  only 
method  of  adjusting  these  charges  must  take  into  consideration 
the  condensation  shown  for  the  1919-20  heating  season  after 
p,U.R.l»2«. 
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provisions  have  been  made  for  insuring  a  good  quaKty  of  steam 
to  these  consumers. 

The  1919-20  condensation  can  be  used  as  an  adjustment  basis 
in  two  -ways  but  either  requires  that  the  steam  delivered  to  the 
consumer  be  of  a  satisfactory  quality.  The  record  indicates 
that  the  petitioner  has  made  certain  changes  or  improvements 
on  its  distribution  system  with  a  view  to  removing  the  water  of 
condensation  from  the  mains.  Those  consumers  whose  meter 
bills  were  abnormal  and  whose  premises  are  located  on  mains 
affected  by  these  changes  should  have  their  1918-19  season  heat- 
ing bills  adjusted  on*  the  basis  of  the  present  season^s  consump- 
tion with  temperature  corrections  applied  to  compensate  for  the 
difference  in  the  season,  and  the  Commission  so  finds.  The  Com- 
mission further  finds  that  the  Decatur  Railway  &  Light  Com- 
pany shall  install  on  the  service  pip^  at  point  of  entrance  to 
the  premises  of  those  consumers  who  had  abnormally  high  bills 
for  metered  heating  service  and  whose  service  will  not  be  affected 
by  changes  made  to  the  distribution  system,  a  separator  and 
meter  whereby  the  per  cent  of  water  carried  in  with  the  steam 
may  be  determined  and  that  these  instruments  shall  be  set  on 
or  before  January  15,  1920,  and  that  the  ratio  of  moisture  to 
total  water  and  steam  delivered  from  January  15,  1920  to  May 
15,  1920  shall  be  applied  to  the  1918-19  heating  season  bills. 

The  Commission  further  finds  that  the  1918-19  heating  bills 
of  the  following  consumers,  who  appeared  and  testified  as  to 
excessive  heating  charges,  shall  be  specifically  investigated  by 
the  Decatur  Railway  &  Light  Company,  by  either  of  the  methods 
above  found:  P.  Stein,  Herman  Post,  W.  L.  Schallabarger,  D. 
Brintlinger,  John  Grindohl,  A.  McDonald,  G.  L.  Drake,  C.  F. 
Bachman,  S.  P.  Howard,  C.  M.  Caldwell,  J.  H.  Duncan,  W.  O. 
Mcl^abb  and  E.  F.  Drobisch. 

The  Commission  further  finds  that  the  petitioner  shall  refund 
with  interest  at  6  per  cent,  on  or  before  July  1,  1920,  the  dif- 
ference between  the  payment  made  for  heating  service  supplied 
under  the  meter  rate  during  the  1918-19  heating  season  and  the 
adjusted  bill  determined,  as  hereinabove  found. 

It  is  therefore  ordered  by  the  Public  Utilities  Commission 
as  follows: 

(1)  That  the  Decatur  Railway  &  Light  Company  be,  and  the 
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same  is  hereby,  permitted  and  authorized  to  file  the  following 
schedule  of  rates  to  be  designated  as  I.  P.  U.  0.  2,  covering 
steam  heating  service  in  the  city  of  Decatur,  effective  December 
1,  1919,  provided  the  said  schedule  of  rates  is  filed  with  the 
Commission  not  later  than  December  1,  1919;  or  effective  at 
any  subsequent  date,  provided  the  said  schedule  of  rates  is  filed 
with  the  Commission  not  less  than  10  days  prior  to  the  effective 
date  of  the  said  schedule;  and  the  said  schedule  of  rates  when 
filed  with  the  Commission,  as  specified  herein,  and  posted  or 
filed  in  the  ofiice  (or  oflices)  of  the  public  utility,  all  as  required 
by  the  Public  Utilities  Act  of  Illinois,  and  General  Order  28 
adopted  by  the  Commission,  shall  be  the  legal  rates  covering 
steam  heating  service  in  the  said  city  of  Decatur.  The  schedule 
of  rates  au'diorized  herein,  together  with  the  rales,  shall  be  stated 
in  words  and  figures  as  follows: 

Meter  Hate. 

Available  for  any  steam  heat  consumer  using  the  company^s 
standard  steam  heating  service  from  September  15th  of  one  year 
to  May  15th  of  the  following  year. 

For  Ae  first  2,000  pounds  of  condensation  per  month,  $1.67 
per  thousand  pounds,  gross.  For  all  over  2,000  pounds  of  con- 
densation per  month,  M  per  cent  per  thousand  pounds,  gross. 

Minimum  Bill. 

A  fwinitnyiTi  bill  shall  be  rendered  in  the  gross  amount  of 
$3.38  per  month  for  the  months  of  October  to  May,  inclusive, 
when  the  amount  of  service  taken  under  the  above  rates  does  not 
equal  the  said  minimum  bill. 

Prompt  Payment  Discount. 

Bills  will  be  rendered  on  or  about  the  first  day  of  the  month 
following  the  rendition  of  the  service.  When  bills  are  paid  at 
the  office  of  the  company  within  ten  days  of  the  date  of  their 
rendition  a  discount  of  10  per  cent  will  be  allowed  thereon. 

(2)  That  Rate  Schedule  I.  P.  U.  C.  1,  filed  by  the  Decatur 
Railway  fc  Light  Company,  under  date  of  August  17,  1917,  be, 
and  the  same  is  hereby  permanently  suspended,  annulled  and 
cancelled ; 

(3)  That  the  Decatur  Railway  &  Light  Company  shall  ad- 
p.w.r:i920B. 
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just  the  overcharges  of  the  1918-19  heating  season,  where  same 
were  due  to  water  being  carried  over  from  the  mains,  on  the 
basis  of  the  1919-20  heating  season  condensation,  as  herein- 
above foimd,  i.  e.,  install  separators  and  meters  on  the  service 
pipe  of  the  consumers  affected  and  determine  the  per  cent  of 
water  delivered  during  the  last  half  of  the  present  season,  and 
use  the  per  cent  so  found  as  the  basis  for  adjusting  the  prior 
seasons  bill,  provided  no  changes  have  been  made  in  the  dis- 
tribution system  whereby  condensation  water  is  eliminated  from 
the  mains  near  the  premises  in  question  and  in  such  case  and 
adjustment  of  the  bill  shall  be  made  on  the  basis  of  the  1919--20 
heating  season  condensation,  when  corrected  for  temperature 
difference  between  the  two  seasons ; 

(4)  That  where  it  is  found  that  water  of  condensation  is 
being  carried  over  from  street  mains  the  Decatur  Railway  & 
Light  Company  shall  install  traps  on  the  street  mains  in  such 
a  manner  as  to  eliminate  such  water  and  future  complaints  and 
service  trouble  from  this  source ; 

(5)  That  nothing  herein  contained  shall  be  construed  to  au- 
thorize the  Decatur  Railway  &  Light  Company  to  collect  a  larger 
bill  for  the  1918—19  heating  season  than  was  originally  rendered. 


IlililXOIS  PUBLIC  UTrLITIES   OOMMISSIOK. 

BE  PREEPOBT  GAS  COMPANY. 

[No.  8400.] 

Betum  —  Basis  —  Fair  value, 

1.  The  return  of  a  utiUty  must  be  based  on  fair  Talue.  rather 
than  on  earnings  necessary  to  cover  interest  and  dividends. 

Valuation  —  Property  not  in  tise, 

2.  Land  purchased  as  a  site  for  an  office  building  and  held  for 
six  years  without  improvement,  should  not  be  included  in  the  value 
of  a  telephone  company's  property  for  rate  making,  in  the  absence  of 
evidence  that  the  land  will  be  used  for  such  purpose  within  a  reason- 
able time. 

Valuation  —  Going  value, 

3.  In  the  valuation  of  a  gas  company's  property  for  rate  making, 
no  separate  allowance  was  made  for  going  value,  but  in  iinding  the 
fair  rate-making  value,  the   Commission  took   into  consideratioa   the 
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fact  that  there  is  an  element  of  Talue  in  an  assembled  and  established 
plant  doing  basiness  and  earning  money. 
Depreciation  «•  Accrtied  «•  Deduction  from  cost  new. 

4.  In  the  Taluation  of  a  utility  plant  for  rate  making,  a  reason- 
able deduction  must  be  made  from  cost  new  for  accrued  physical  and 
functional  depreciation. 

Return  «  Basis  «  Fair  value. 

5.  A  public  utilily  is  entitled  to  a  reasonable  return  on  the  fair 
value  of  its  property. 

Return  —  Reasonableness  »  Efficient  management. 

0.  That  it  is  reasonable  to  reward  management  of  a  public  utility 

enterprise  in  proportion  to  results  achieved,  is  a  proposition  based 

upon  sound  business  principle  and  economic  laws. 
Return  —  Reasonableness  —  Gas  company  «  rercentage. 

7.  A  gas  company  was  held  entitled  to  an  annual  return  of  7^ 
per  cent  upon  the  fair  value  of  its  property,  in  conBiderati<m  of  the 
fact  that  it  was  operating  imder  efficient  and  economical  management 

Return  —  Operating  expenses  —  Salaries, 

8.  A  $3,000  annual  charge  paid  by  an  operating  gas  company  to 
the  president  of  the  holding  company,  was  held  unjustified,  and  was, 
therefore,  excluded  from  the  operating  company's  operating  account 
in  determining  the  reasonableness  of  its  rates. 

Depreciation  —  Accruing  «•  Anntuil  aUowande, 

9.  Regardless  of  the  fact,  whether  or  not,  a  utility  company  in 
the  past  has  provided  a  proper  reserve  fund  to  care  for  accruing  de- 
preciation, it  is  entitled  in  addition  to  all  operating  expenses,  taxes, 
and  return  upon  investment,  to  earn  a  sufficient  amount  each  year  to 
care  for  the  physical  and  functional  depreciation  in  its  property. 

Depreciation  «•  Gas  plant  —  Annual  alloxcance  —  Am.ount, 

10.  A  gas  company,  the  value  of  whose  plant  was  fixed  at  $525,000 
for  rate-making  purposes,  was  allowed  to  set  aside  annually  for  accru- 
ing depreciation,  the  sum  of  $7,020,  plus  1^  per  cent  of  all  depreciable 
additions  and  betterments  to  the  property. 


Return  —  Reasonabl&fiess  —  Talue  of  the  service. 

Statement  of  the  rule  that  a  utility's  return  it  limited  by  the 
value  of  the  service  to  the  consumer,  p.  720. 

Valuation  —  Fair  value  —  Factors  to  be  considered  in  determining. 

Discussion  of  elements  to  be  taken  into  consideration  in  determin- 
ing fair  value  for  rate  making,  p.  739. 

Return  »  Gas  —  Seasonal  load  changes. 

Discussion  of  seasonal  load  changes  as  aifecting  inoome  of  gas 
company,  p.  748. 
Return  —  Operating  expenses  —  Gas  operating  costs. 

Table  of  gas  operating  costs  per  thousand  cubic  feet  gi  gai  sold, 
p.  746. 
P.U.R.l«2tB, 
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Serviee  —  €tas  —  HeaUnff  ^[ualUy. 

Diflcufldcm  of  requisite  heating  quality  of  gai  to  oomplf  with 
standard!  of  the  lUinoit  Commission,  p,  747» 

[January  3,  1920.] 

Pboposed  advance  of  rates  for  general  gag  service  in  the  city 
of  Freeport  stated  in  rate  schedules  I.  P.  TJ.  C.  2  and  I.  P.  U.  C. 
4,  of  the  Freeport  Gas  Company ;  proposed  schedule  permanently 
suspended ;  schedule  prescribed  by  Commission  ordered. 

ShaWy  Commissioner:  July  18,  1918,  the  Freeport  Gks  Com- 
pany filed  with  the  Commission  rate  schedule  I.  P.  U.  C.  2,  in 
which,  effective  August  18,  1918,  it  is  proposed  to  advance  the 
rates  for  general  gas  service  in  the  city  of  Freeport,  county  of 
Stephenson.  July  29,  1918,  the  Commission  entered  an  order 
suspending  the  proposed  rates  until  December  18,  1918. 

Accompanying  rate  schedule  I.  P.  TJ.  C.  2  was  a  petition  in 
which  the  Freeport  Gas  Company  requested  permission  to  place 
in  effect  such  reasonable  rates  as  would  realize  a  gross  revenue 
sufficient  to  pay  all  operating  expenses,  taxes,  interest  on  funded 
and  floating  indebtedness,  and  dividends  on  its  preferred  stock. 
The  company  also  requested  that  advanced  rates  be  at  once  placed 
in  effect,  with  the  understanding  that  if  the  Commission  subse- 
quently determined  that  such  rates  and  charges  were  excessive, 
there  would  be  refunded  to  its  consumers  all  amounts  in  excess 
of  the  fair  and  reasonable  rates  ultimately  determined  by  the 
Commission. 

A  hearing  in  the  matter  was  held  in  Chicago,  August  6,  1918, 
at  which  petitioner  was  represented  by  Douglas  Pattison;  and 
the  city  of  Freeport  by  L.  F.  Eeinhold,  city  attorney,  and  testi- 
mony and  exhibits  bearing  upon  the  question  at  issue  were  sul>- 
mitted  in  evidence. 

Pending  a  complete  investigation  of  the  matter  by  its  en- 
gineering staff,  the  Commission  entered  an  order  on  September 
4,  1918,  placing  in  effect,  as  of  September  1,  1918,  temporary 
rates  as  hereinafter  shown  and  identified  as  rate  schedule  I.  P. 
U.  C.  3.  This  order,  among  other  things,  provided  that  if  the 
Commission  should  subsequently  determine  the  temporary  rates 
were  too  high  the  company  should  within  thirty  days  sefund  to 
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each  ooDSumer  the  excess  amounts  collected  theretinder,  with  in- 
terest at  6  per  cent 

February  7,  1919,  the  Freeport  Qas  Company  filed  its  rate 
schedule  I.  P.  U.  0.  4,  which,  effective  March  9,  1919,  proposed 
a  still  farther  advance  in  rates  for  general  gas  service.  By  its 
order  entered  February  17,  1919,  the  Commission  suspended  the 
proposed  rates  until  July  7,  1919 ;  and  by  its  further  order  en- 
tered June  16,  1919,  the  porposed  rates  were  suspended  until 
December  16,  1919 ;  and  by  its  order  entered  July  30,  1919,  the 
proposed  rates  were  suspended  until  January  7,  1920. 

The  rates  for  gas  service  under  the  various  schedules  filed  with 
the  Commission  by  the  Freeport  Gas  Company  are  concisely 
shown  in  table  1. 

Hearings  in  the  matter  were  held  in  Chicago  September  12, 
29,  30,  1919  and  October  27,  1919,  and  the  parties  to  the  cause 
were  allowed  time  in  which  to  file  briefs. 

Originally  the  Commission,  considering  this  case  from  an 
OTnergency  standpoint,  placed  in  effect  temporary  advanced  rates 
pending  a  final  determination  of  reasonable  charges  for  the  gas 
service  furnished  by  the  company,  and  including  the  rates  shown 
in  schedules  I.  P.  U*  C.  2  and  4.  Subsequently  evidence  was 
offered  as  to  the  value  of  the  property,  and  its  costs  of  operation 
were  presented  in  detail.  A  complete  inventory  and  several  ap- 
praisals of  the  property,  made  by  engineers  representing  peti- 
tioner, the  city  of  Freeport,  Illinois,  and  the  Commission,  form 
part  of  the  evidence  in  the  case.  From  this  evidence  may  be 
determined  the  fair  value  of  the  property  for  rate-making  pur- 
poses, proper  allowances  to  care  for  accruing  depreciation,  and 
all  necessary  costs  of  operation  under  existing  conditions. 

Petitioner  is  seeking  rates  that  will  afford  revenues  sufficient 
to  pay  all  operating  expenses,  taxes,  interest  on  funded  and 
floating  indebtedness,  and  dividends  on  its  preferred  stock. 

In  Smyth  v.  Ames,  169  U.  S.  456,  647,  42  L.  ed.  819,  849, 
18  Sup.  Ct  Eep.  434,  the  court  says:  "What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which  it 
employs  for  the  public  convenience.  On  the  other  hand,  what 
the  public  is  entitled  to  demand  is  that  no  more  be  exacted  from 
it  for  the  use  of  a  public  highway  than  the  services  rendered  by 
it  are  reasonably  worth.^' 
P.U.R.19&W. 
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[1]  From  the  foregoing  language  of  the  Supreme  Court  of 
the  Fnited  States  it  is  plain  the  Commission,  in  fixing  just  and 
reasonable  rates,  cannot  be  guided  by  the  earnings  that  may  be 
necessary  to  cover  interest  and  dividends,  but  must  determine 
the  fair  value  of  the  property  for  rate-making  purposes  and  rea- 
sonable siuns  to  provide  operating  expenses,  taxes,  depreciation, 
and  return  upon  investment. 

History  and  Description  of  the  Property. 

Freeport,  Illinois,  has  a  population  of  about  22,000  and  is 
supplied  with  gas  service  by  the  Freeport  Gas  Company  which 
has  4,463  consumers.  The  Freeport  Gas  Company  is  a  reorgan- 
ization of  the  Freeport  Gas  Light  &  Coke  Company  which  was 
incorporated  under  the  laws  of  the  state  of  Illinois  February  11, 
1855.  The  Freeport  Gas  Company  acquired  the  property  of  the 
Freeport  Gas  Light  &  Coke  Company  August  24^  1912,  and  has 
outstanding  3,000  shares  of  common  and  2,000  shares  of  pre- 
ferred stock,  each  with  a  par  value  of  $100^  a  total  of  $500,000. 
The  company  is  controlled  through  stock  ownership  by  the  Free- 
port  Company  of  Wilmington,  Delaware,  which  owns  3,000  of 
the  5,000  shares  of  capital  stock. 

The  authorized  funded  debt  consists  of  5  per  cent,  20-year 
mortgage  bonds  with  a  par  value  of  $1,000,000,  of  which  amount 
$562,000  have  been  issued.  Of  the  latter  amount  $500,000  were 
issued  prior  to  January  1,  1914,  and  three  issues,  totalling  $62,- 
000,  subsequent  to  that  date.  The  bond  interest  amounts  to  $28,- 
100  annually  and  is  payable  semiannually  in  March  and  Septem- 
ber of  each  year.  The  unextinguished  discount  on  these  bonds 
at  the  close  of  the  year  1918  was  $6,686.40. 

A  3-year  note  was  issued  October  1,  1916  in  the  amount  of 
$22,500.  Other  notes  outstanding  are  as  follows:  October  29, 
1918,  fifteen  months,  $17,000;  November  26,  1918,  fifteen 
months,  $10,000;  November  29,  1918,  fifteen  months,  $1,500; 
and  December  20,  1918,  fifteen  months,  $2,000,  a  total  of  $53,- 
000.    Total  bonds  and  notes  outstanding,  $615,000. 

From  September  1,  1914  to  December  31,  1917,  annual  divi- 
dends amounting  to  $12,000  were  paid  regularly  on  the  pre- 
ferred stock  at  the  rat«  of  6  per  cent  per  annum.  The  evidence 
does  not  show  any  payments  of  dividends  on  the  oommon  stock 

since  it  was  issued. 
P.U.R.1M#B. 
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The  net  income  from  1916  to  1918  of  the  Freeport  Gas  Com- 
pany, after  paying  operating  expenses,  taxes,  and  fixed  annual 
dbarges,  including  interest  on  funded  and  floating  debt,  available 
for  depreciation  reserve  and  for  stock  dividends  is  shown  in 
table  2. 

TABLE  2. 

Vet  Income  Freeport  Oaa  Company, 

1914  to  1918,  Inclusive. 

Year  Ending  Net  Income.1 

June  30,  1914 $30,868.08 

June  30,  1916  20,145.93 

June  30,  1916  23,420^S 

Dec   81,1916  21^86.26 

Dec.   31,1917  18,764.44 

Doc   81,1918  (Deficit)    2,646.84 


Balance  in  profit  and  loes  account,  ^December  31,  1918  $64',918.70 

lAvailable  for  depreciation  and  return  upon  investment. 

Vdluaiions. 

In  this  proceeding  there  were  submitted  in  evidence  6  ap- 
praisals by  4  engineers.  In  behalf  of  petitioner  Henry  L  Lea, 
Chicago,  a  consulting  engineer,  submitted  one,  and  W.  J.  Sad- 
dle, Madison,  Wisconsin,  a  consulting  engineer,  submitted  3.  In 
behalf  of  the  city  of  Freeport,  W.  E.  Miller,  a  member  of  the 
engineering  staff  of  the  Kailroad  Commission  of  Wisconsin,  sub- 
mitted one.  The  sixth  was  submitted  by  A.  S.  B.  Little,  gas  en- 
gineer, Illinois  Public  Utilities  Commission.  For  purposes  of 
comparison,  a  concise  summary  of  these  appraisals  is  presented 
in  table  8. 

TABLE  3. 
Comparative  Statement  of  Valuations  Property  of  Freeport  €hu  Company, 


Appraisal. 

Reproduc- 
tion 
Cost  New. 

Original 
Cost. 

#ost  Less 
Deprecia- 
tion. 

Henry  I.  Lea- 
Unit  costs  as  of  Jan.  1,  1917 

W.  J.  Huddle- 
Unit  prices  as  of  Jime  30,  1919   . . 
6-year  average  prices  ending  June 
30    1919          

$962,277 
816,720 
705,461 
608,68B 

$432,431 
61S,990 

$713,541 
»19,669 

10-year  average  prices  ending  June 
ao    ifllfl   

634,214 

W    E    Miller   .• 

876,994 

A.  S.  B.  Little 

446,100 

P.U.R.1929B. 
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For  convenience  of  comparisons  in  the  following  discussion 
of  these  appraisals,  the  items  of  land,  working  capital,  materials 
and  supplies,  and  separate  allowances  for  going  yaluci  will  be 
discussed  separately  hereinafter. 

Lea's  inventory  and  appraisal,  submitted  in  evidence  in  behalf 
of  petitioner,  August  5,  1918,  purports  to  show  the  used  and 
useful  property  of  the  company  as  of  June,  1918,  to  which  he 
applied  unit  costs  as  of  January  1,  1917,  without  making  any 
deductions  for  accrued  depreciation.  Lea  testified  that  the  unit 
costs  as  of  January  1,  1917  were  from  50  to  100  per  cent  less 
than  the  prices  prevailing  in  the  summer  of  1918,  and  approx- 
imately 90  per  cent  above  the  normal  prices  prevailing  prior  to 
iJie  war.  He  further  testified  that  the  plant  was  in  good  operat- 
ing condition  and  that  he  estimated  the  accrued  depreciation  of 
the  physical  property  at  30  per  cent  of  the  cost  new.  Land  values 
used  by  him  were  furnished  by  real  estate  dealers  who  submitted 
their  estimates  of  the  fair  cash  market  value  as  of  January  1, 
1917. 

Excluding  land,  material  and  supplies,  working  capital,  and 
going  value.  Lea  found  a  reproduction  cost  new  of  $755,167. 
Deducting  80  per  cent  from  this  amount  for  accrued  deprecia- 
tion, there  is  found  for  cost  of  reproduction  new,  less  deprecia- 
tion, the  sum  of  $528,610.  If  this  last  sum  be  reduced  by  30  per 
cent  in  order  to  reflect  the  normal  prices  prevailing  prior  to  the 
war,  as  testified  by  Lea,  there  is  found  the  sum  of  $370,027, 
representing  the  cost  new  less  accrued  depreciation,  based  upon 
normal  or  prewar  prices. 

Huddle  placed  in  evidence,  on  behalf  of  petitioner,  three  ap- 
praisals based  upon  reproduction  cost  new  theories:  (1)  Using 
prices  as  of  June  30,  1919 ;  (2)  based  on  average  prices  prevail- 
ing in  the  5-year  period  ended  June  30,  1919;  and  (3)  based  on 
average  prices  prevailing  in  the  10-year  period  ended  June  30, 
1919.  In  each  of  the  three  appraisals  there  is  shown  the  cost  to 
reproduce  new  and  the  cost  to  reproduce  new  less  accrued  depre- 
ciation. In  a  separate  exhibit  Huddle  shows  details  of  unit 
costs  used  by  him,  based  upon  10-year  averages,  5-year  averages 
and  present  day  prices.  No  amoimts  were  included  by  Huddle 
for  cash  working  capital,  materials  and  supplies,  or  separate  al- 
lowances for  going  value. 
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Excluding    land    values,    Huddle's    appraisals    show    total 
amounts  as  follows: 


Basis  of  Unit  Prices. 

CbBt  New 
Cost  New.              Less 

Depreciation. 

As  of  Juno  80.  1919  

$776,720            $673,541 

6— vear  averftm  to  6—30-19 •» 

065,461               579,569 

10-year  average  to  0-30-19 

568,686,              494,214 

W.  p.  Miller  placed  in  evidence  in  behalf  of  the  citj  of  Free- 
port  an  appraisal  of  the  property  of  the  Freepoi-t  Gas  Company, 
which  (Kec.  October  27,  1919,  p.  4)  purports  to  "fairly  repre- 
sent the  investment  cost."  The  record  shows  Miller  attempted 
to  determine  the  investment  cost  by  estimating  the  probable 
actual  costs  incurred  in  constructing  the  property  as  it  existed 
at  date  of  valuation,  June  30,  1919.  His  figures  do  not  contain 
any  estimates  of  requirements  for  cash  working  capital,  mate- 
rials and  supplies,  or  going  value.  Excuding  land  values,  Miller^s 
appraisal  shows  a  total  cost  new  of  $404,961,  and  with  a  corre- 
sponding cost  new  less  depreciation  of  $349,496.  Miller  also 
placed  in  evidence  charts  showing  wages  paid  at  different  periods 
in  various  cities. 

A.  S.  B.  Little  placed  in  evidence  in  behalf  of  the  Commission 
an  appraisal  based  on  historical  reproduction  of  the  property, 
showing  cost  new  and  cost  new  less  accrued  depreciation.  Where 
actual  costs  of  articles  were  obtainable  from  the  records,  they 
were  applied  to  the  inventory,  and  where  such  costs  were  not 
available  there  were  applied  prices  representing  as  nearly  as  pos- 
sible actual  cost  of  the  articles  in  place  at  the  time  they  were 
installed,  excluding  land,  cash  working  capital  and  materials 
and  supplies.  Little  estimated  the  cost  new  of  historically  re- 
producing the  property  was  $465,879  and  the  corresponding  cost 
new  less  depreciation  was  $372,680. 

Appraisals  submitted  in  evidence  by  Huddle  for  the  company, 
and  Miller  for  the  city,  did  not  include  any  estimates  of  require- 
ment for  cash  working  capital  and  materials  and  supplies.  Lee, 
in  behalf  of  the  company,  estimated  requirements  for  both  pur- 
poses at  $45,000  and  Little,  in  behalf  of  tiie  Commiseion,  esti- 
mated the  requirements  at  $37^000. 
P.U.R.1920B. 
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Land, 

IN'one  of  the  engineers  in  this  case  testified  as  to  Ttlne  of  land 
and  in  their  appraisals  used  figures  obtained  from  other  sources. 

W.  H.  Calkins,  mayor  of  Freeport,  testified  in  behalf  of  the 
city,  and  placed  a  present  value  of  $19,500  on  lots  1,  2,  3,  4  and 
5,  of  block  25,  and  portions  of  lots  6,  7,  8,  9  and  10,  of  block  20, 
owned  by  the  company.  For  the  east  40  feet  of  lot  6  in  block  50 
in  the  original  town  of  Freeport,  he  placed  a  fair  cash  market 
value  of  $8,000,  making  a  total  of  $27,500  for  the  land  owned 
by  the  company. 

There  was  placed  in  evidence  an  aJBSdavit  signed  by  Albert  C. 
Frick,  who  has  been  engaged  in  the  real  estate  business  in  Free- 
port  for  about  twenty-five  years.  This  affidavit  places  a  value  of 
$22,800  for  all  the  land  used  by  the  company,  except  the  east  40 
feet  of  lot  6,  block  50,  which  is  valued  at  $7,500,  a  total  of  $30,- 
WO. 

Harry  0.  Bocke,  who  testified  that  he  had  been  engaged  in  the 
real  estate  business  in  said  city  for  twelve  years,  signed  an  affi- 
davit that  the  value  of  all  the  land  used  by  the  company  except 
the  east  40  feet  of  lot  6,  block  50,  is  $22,500.  Upon  the  latter 
bract  .there  is  placed  a  value  of  $8,000,  a  total  of  $30,500. 

[2]  Evidence  shows  that  the  east  40  feet  of  lot  6,  in  block  50, 
original  town  of  Freeport,  is  not  used  in  the  manufacture  and 
distribution  of  gas,  but  was  purchased  in  August,  1913,  ostensibly 
as  a  site  for  a  future  office  building.  Although  owned  by  the 
company  for  the  past  six  years  nothing  appears  to  have  been 
done  towards  improving  the  tract.  Concerning  this  land,  wit- 
ness Calkins  (Rec.  October  27,  1919,  p.  49)  testified:  *'It  is 
used  as  a  children's  playground." 

Evidence  in  this  case  does  not  disclose  when  the  company  ex- 
pects to  use  this  land  for  office  building  purposes.  The  company 
purchased  the  tract  about  six  years  ago  and  has  thus  far  not  im- 
proved it.  Were  evidence  conclusive  that  this  land  would  be 
used  by  the  company  within  a  reasonable  time  there  is  no  doubt 
its  value  should  be  included  in  the  fair  rate-making  value  of  the 
property.  In  the  absence  of  such  evidence  the  Commission  is 
of  the  opinion,  and  so  finds,  that  this  land  ought  not  be  consid- 
ered as  used  or  useful  in  the  conduct  of  the  business  of  the  com- 
pany, and  that  its  value  should  be  excluded  in  determining  the 

P.U.R.1920B. 
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fair  rate-making  value  of  the  property.  (See  Springfield  Gas  ft 
E.  Co.  P.U.R1916C,  281;  Re  Peoria  &  Receivers  of  Central 
Union  Teleph.  Co.  P.IT.R.1918E,  74;  Re  Jacksonville  R.  ft 
Light  Co.  I.  P.  U.  C.  Opinions  and  Orders  1916,  417.) 

Ooing  Value. 

[3]  The  Lea  appraisal  includes  a  separate  amount  of  $126,- 
000  for  going  value.  Concerning  this  amount,  Lea  (Rec.  Au- 
gust 5,  1919,  p.  22)  stated: 

"Q.  This  item  of  going  value,  how  did  you  arrive  at  that  ?" 

"A.  That  is  purely  an  estimate.  If  we  had  time  we  would 
have  worked  it  up  as  development  cost,  and  from  the  figures  we 
have  referred  to  here  it  is  very  clear  to  me  that  development  cost 
would  have  equalled  an  amount  in  excess  of  the  figures  I  have 
shown.'' 

Concerning  going  value,  witness  Huddle  testified  (Rec  Sep- 
tember 29,  1919,  p.  26)  as  follows: 

"Q.  Have  you  any  opinion  as  to  what  going  values  should  be 
added  by  reason  of  the  connected  business  V^ 

**A.  I  have  an  opinion,  yes,  considering  going  value  largely 
as  the  cost  of  developing  a  business." 

"Q.  What  in  your  opinion  should  be  added  for  going  value  ?' 

"A.  In  my  opinion  the  fair  cost  of  attaching  this  business 
would  be  about  $65,000." 

"Q.  What  do  you  base  that  on,  Mr.  Huddle  ?" 

"A.  I  made  a  computation  on  the  cost  of  reproducing  the  busi- 
ness in  a  great  many  cases,  and  considering  the  extent  of  the 
property  and  the  number  of  consumers  connected,  and  in  my 
opinion  the  fair  cost  of  attaching — the  fair  cost  of  attaching  that 
business  would  be  about  $65,000." 

Concerning  determination  of  going  value  upon  such  evidence, 
the  Ohio  Supreme  Court  in  Cincinnati  v.  Public  Utilities  Com- 
mission, said : 

".  .  .  The  finding  of  the  Commission  was  based  upon  re- 
ports, inventori^,  schedules,  and  testimony  of  experts  and  oth^ 
witnesses.  The  Commission  felt  compelled  to  rely  upon  expert 
witnesses  as  to  the  best  methods  to  be  followed  in  estimating 
property  of  the  character  involved  in  this  proceeding.  .  .  . 
There  is,  however,  one  item  included  in  the  final  summary  which 

P.U.R.1920B. 


Digitized  by 


Google 


RE  FREEPORT  GAS  COMPANY.  737 

we  do  not  tbink  is  justified.  The  item  is  scheduled  'cost  of  at- 
taching business,  $375,000.'  It  is  conceded  that  this  item  rep- 
resents the  cost  of  acquiring  customers  for  the  company." 

^^  .  .  The  placing  of  a  value  upon  such  an  item  to  be  in- 
cluded in  the  permanent  capitalization  of  a  company,  which  is 
to  be  used  for  the  purpose  of  fixing  rates  to  be  paid  by  the  public 
during  long  periods  of  time,  is  necessarily  uncertain,  theoretical^ 
and  somewhat  arbitrary.  .  .  .  The  burden  of  proof  was  upon 
the  companies  to  establish  this  item  by  direct  evidence.  We 
think  this  was  not  done  in  this  case,  and  the  order  of  the  Commis- 
sion in  so  far  as  that  item  is  concerned  is  disapproved.  The  or- 
der will  be  modified  in  the  respect  indicated.''  (P.Tr.R.1918B, 
260-261.) 

Mr.  Charles  E.  Hughes,  in  Brooklyn  Borough  Gas  Co.  v. 
Public  Service  Commission,  1st  Dist.  (N.  Y.  Sup.  Ct.)  P.XJ.R. 
1918F,  385,  365,  says: 

"It  is  suflBcient  to  point  out  that  there  is  a  lack  of  proper  proof 
as  to  the  plaintiff's  earnings  during  a  considerable  portion  of  the 
period  involved  which  would  make  it  impossible  to  accept  the 
plaintiff's  tabulation,  as  the  existence  of  the  asserted  deficiencies 
cannot  be  assumed  without  proof.  See  Des  Moines  Gas  Co.  v. 
Des  Moines,  238  IT,  S.  p.  166,  59  L.  ed.  1251,  P.TJ.R.1915D, 
577,  35  Sup.  Ct  Rep.  811 ;  People  ex  rel.  Kings  County  Light- 
ing Co.  V.  Willcox,  210  N.  Y.  pp.  492-494,  51  L.R.A.(N.S.)  1, 
104  N.  E.  911." 

Also  in  Denver  r.  Denver  Union  Water  Co.  246  U.  S.  178, 
P.U.R1918C,  640,  62  L.  ed.  649,  38  Sup.  Ot.  Rep.  278,  Mr. 
Justice  Pitney  %aid : 

'We  adhere  to  what  was  said  in  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153, 165,  59  L.  ed.  1244, 1250,  P.U.R.1915D, 
577,  35  Sup.  Ct.  Rep.  811 :  ^That  there  is  an  element  of  value  in 
an  assembled  and  established  plant,  doing  business  and  earning 
money,  over  one  not  thus  advanced,  is  self-evident.  This  ele- 
ment of  value  is  a  property  right,  and  should  be  considered  in 
determining  the  value  of  the  property,  upon  which  the  owner  has 
a  right  to  make  a  fair  return  when  the  same  is  privately  owned, 
although  dedicated  to  public  use.'  As  was  then  observed,  each 
case  must  be  controlled  by  its  own  circumstances.  In  the  present 
case,  the  master  expressly  declared  that  his  detailed  valuation 
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of  the  physical  property  and  water  rights  inclucbd  no  increment 
because  the  property  constituted  an  assemble<l  and  established 
plant,  doing  business  and  earning  money/^ 

Both  Huddle  and  Little  testified  (Rec.  October  27,  1919,  pp. 
42  and  43)  that,  in  valuing  the  property  belonging  to  the  com- 
pany, they  took  into  consideration  the  fact  that  it  is  actually  in 
operation  and  is  used  and  useful  in  supplying  gas  service  to  con- 
sumers. 

From  the  evidence  in  this  case  the  Commission  can  find  no 
basis  for  a  separate  allowance  for  going  value.  However,  in  fix- 
ing the  fair  rate-making  value  of  the  property  herein  involved 
the  Commission  will  take  into  consideration  "that  there  is  an 
element  of  value  in  an  assembled  and  established  plant,  doing 
business  and  earning  money."  (Des  Moines  Gas  Co.  v.  City  of 
Des  Moines,  238  U.  S.  153-163.) 

Depreciatiofu 

[4]  The  principles  involving  depreciation  have  heretofore 
been  treated  at  length  by  this  Commission.  (See  Springfield  v. 
Springfield  Gas  &  E.  Co.  P.U.R.1916C,  281,  345),  and  there^ 
fore  need  not  be  at  this  time  discussed  in  detail.  All  of  the  ap- 
praisals placed  in  evidence  in  this  case,  except  the  one  submitted 
by  Lee,  contain  deductions  for  the  depreciation  accrued  at  the 
time  of  the  valuation.  Without  extended  discussion,  it  may  be 
stated  as  the  opinion  of  this  Commission  that,  in  equity  to  the 
consumers  and  the  utility,  the  weight  of  authority  compels  a 
reasonable  deduction  from  cost  new  for  accrued  physical  and 
functional  depreciation.  In  this  case  the  Commission  will  be 
guided  by  the  principles  laid  down  in  Springfield  v.  Springfield 
Gas  &  E.  Co.  supra,  a  position  upheld  by  the  United  States  Su- 
preme Court  in  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1, 
29  Sup.  Ct  Eep.  148,  53  L.  ed.  371,  in  which  the  court  said: 

".  .  .  The  cost  of  reproduction  is  one  way  of  ascertaining 
the  present  value  of  a  plant  like  that  of  a  water  company,  but 
the  cost  would  lead  to  obviously  incorrect  results,  if  the  cost  of 
reproduction  is  not  diminished  by  the  depreciation  which  has 
come  from  age  and  use.     .     .    ." 

''The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
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The  items  composing  the  plant  depreciate  in  value  from  year  to 
year  in  a  varying  d^ee.    .    .    .'* 

"It  is  not  easy  to  fix  at  any  given  time  the  amount  of  deprecia- 
tion of  a  plant  whose  component  parts  are  of  different  ages  with 
different  expectations  of  life.  But  it  is  clear  that  some  substan- 
tial allowance  for  depreciation  ought  to  have  been  made  in  this 
case.    .    •    /^ 

Fair  Value  of  Property. 

Of  fundamental  importance  in  the  fixing  of  just  and  reason- 
able rates  is  the  determination  of  the  fair  rate-making  value  of 
the  property  used  and  useful  in  r^)deris|;  the  service.  In  numer- 
ous cases  involving  the  fixing  of  rates  our  courts  have  laid  down 
basic  rules  governing  the  principles  involved  in  such  cases,  among 
which  are  the  following:  In  Smyth  v.  Ames,  169  U.  S.  466,  42 
L.  ed.  819,  18  Sup.  Ct.  Eep.  434,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice  Harland,  said: 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value 
of  the  property  being  used  by  it  for  the  convenience  of  the  pub- 
lic. And,  in  order  to  ascertain  that  value,  the  original  cost  of 
construction,  the  amount  expended  in  permanent  improvements, 
the  amoimt  and  market  value  of  its  bonds  and  stock,  the  present 
as  compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  aU  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property.  What  the  company  is  entitled  to  ask 
is  a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience."     (P.U.R1919C,  932.) 

In  the  Minnesota  Rate  Cases  (230  U.  S.  352,  67  L.  ed.  1511, 
48  L.RA.(]Sr.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann.  Cas.  1916A, 
18)  decided  June  9,  1913,  by  the  United  States  Supreme  Court, 
Mr.  Justice  Hughes  states: 

"The  basis  of  calculation  is  the  'fair  value  of  the  property' 
used  for  the  convenience  of  the  public    Smyth  v.  Ames,  169  XJ. 
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S.  846.  Or^  as  it  was  put  in  San  Diego  Land  &  Town  Co.  t. 
National  City,  174  U.  S.  757,  ^what  the  company  is  entitled  te 
demand,  in  order  that  it  may  have  just  compensatioiii  is  a  fair 
return  upon  the  reasonable  value  of  the  property  at  the  time  it 
is  being  used  for  the  public/  See  also  San  Diego  Land  &  Town 
Co.  V.  Jasper,  189  U.  S.  439,  and  Willcox  v.  Consolidated  Gas 
Co.  212  F.  S.  19,  41. 

'^The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  rea- 
sonable judgment,  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.'^ 

Also  in  Knoxville  v.  Knoxville  Water  Co.  212  IT.  S.  1,  29  Sup. 
Ct.  Eep.  148,  53  L.  ed.  371,  it  is  said: 

".  .  .  The  cost  of  reproduction  is  one  way  of  ascertaining 
the  present  value  of  a  plant  like  that  of  a  water  company,  bat 
the  test  would  lead  to  obviously  incorrect  results,  if  the  cost  of 
reproduction  is  not  diminished  by  the  depreciation  which  has 
come  from  age  and  use.    ... 

"The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
The  items  composing  the  plant  depreciate  in  value  from  year  to 
year  in  a  varying  degree. 

"It  is  not  easy  to  fix  at  any  given  time  the  amoimt  of  deprecia- 
tion of  a  plant  whose  component  parts  are  of  diflFerent  ages  with 
diflFerent  expectations  of  life.  But  it  is  clear  that  some  substan- 
tial allowance  for  depreciation  ought  to  have  been  made  in  this 
case.    .    .    ." 

[5]  Upon  the  fair  value  of  its  property  devoted  to  furnishing 
gas  service,  petitioner  is  entitled  to  earn  a  reasonable  return. 
In  determining  such  fair  value  in  this  case  the  Commission  has 
followed  the  principles  laid  down  in  the  Minnesota  Sate  Cases, 
230  U.  S.  862,  supra,  wherein  it  is  said : 

''The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reas<m- 
able  judgment,  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts.'* 

As  heretofore  pointed  out,  the  appraisals  submitted  in  evidence 
by  Lea  and  Huddle  reflect  increases  brought  about  by  the  war. 

Mr.  Charles  E.  Hughes,  former  Justice  of  the  United  States 

P.U.R.1920B. 


Digitized  by 


Google 


•RE  FREEPORT  GAS  COMPAXY.  741 

Supreme  Court,  and  referee  appointed  by  the  New  York  su- 
preme court  in  Brooklyn  Borough  Gas  Co.  v.  Public  Service 
Commission,  Ist  Dist,  P.U.R.1918F,  335,  1347,  said: 

"Mr.  Shattuck  was  of  the  opinion  that,  in  view  of  the  extreme- 
ly high  prices  then  prevailing,  it  would  not  be  proper  to  take 
the  actual  cost  of  reproduction  as  of  that  time,  and  for  this  rea- 
son he  made  an  estimate  based  upon  the  average  cost  of  various 
parts  of  the  plant  spread  over  a  period  of  five  years  ending 
December  31,  1916.  As  plaintiff's  counsel  says,  the  high  cost 
of  material  and  the  scarcity  of  labor  rendered  the  end  of  1916 
^a  prohibitive  time  to  build  public  utilities  of  this  sort."   .    •    / 

"While  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  reproduction  of  its  property  at  a  particular  time  re- 
gardless of  circimistances.  To  base  rates  upon  a  plant  valuation 
simply  representing  a  hypothetical  cost  of  reproduction  at  a  time 
of  abnormally  high  prices  due  to  exceptional  conditions  would 
be  manifestly  unfair  to  the  public,  and  likewise  to  base  rates 
upon  an  estimated  cost  of  reproduction  far  lower  than  the  actual 
bona  fide  and  prudent  investment  because  of  abnormally  low 
prices  would  be  unfair  to  the  company.  .  .  .  But  it  is  a  dif- 
ferent thing,  after  cost  has  been  defrayed,  and  the  question  is 
as  to  the  compensation  to  be  allowed  in  excess  of  cost,  to  take 
as  the  basis  for  a  compensatory  return  an  asserted  plant  value, 
far  above  the  actual  investment,  which  is  reached  merely  by  ex- 
pert estimates  of  a  cost  of  reproduction  under  abnormal  condi- 
tions. This  would  result  in  allowing  a  public  service  corporation 
to  take  advantage  of  a  public  calamity  by  increasing  its  rates 
above  what  would  be  a  liberal  return  not  only  on  actual  invest- 
ment, but  upon  a  normal  reproduction  cost,  in  the  view  that  im- 
less  it  could  make  an  essentially  exorbitant  demand  upon  the  pub- 
lic it  would  be  deprived  of  its  property  without  due  process  of 
law.  •  The  enforcement  of  the  constitutional  guaranty  does  not 
require  the  application  of  any  artificial  formula.  It  has  con- 
stantly been  pointed  out  that  the  rate  base  must  be  what  is  called 
*the  fair  value  of  the  property,'  and  that  as  to  this  there  must 
be  a  reasonable  judgment  based  upon  a  proper  consideration 
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of  all  relevant  facts.  (Smyth  v.  Ames,  169  U.  S.  466,  546, 
547,  42  L.  ed.  819,  849,  18  Sup.  Ct.  Rep.. 418;  San  Diego 
Land  &  Town  Co.  v.  National  City,  174  U.  S.  739,  757,  43  L. 
ed.  1154,  1161,  19  Sup.  Ot.  Eep.  804;  San  Diego  Land  &  Town 
Co.  V.  Jasper,  189  U.  S.  439,  446,  47  L.  ed.  892,  896,  23  Sup. 
Ct.  Rep.  671 ;  WiUcox  v.  Consolidated  Gas  Co.  212  IT.  S.  19, 
41,  53  L.  ed.  382,  395,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034;  Minnesota  Rate  Cases  (Simpson  v. 
Shepard),  230  TJ.  S.  352,  434,  57  L.  ed.  1511,  1555,  48  LRA. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18; 
People  ex  rel.  Kings  County  Light  Co.  v.  Willcox,  210  N.  Y. 
479,  485,  495,  51  L.R.A.CN.S.)  1,  104  N.  E.  911.)'* 

After  considering  all  the  evidence  and  arguments  of  counsel 
in  this  case  bearing  upon  the  valuation  of  the  property  herein 
involved,  the  investment  therein,  its  original  cost,  its  cost  to  re- 
produce, and  present  value,  including  all  overheads ;  preliminary 
costs;  costs  of  engineering,  supervision,  interest,  insurance,  or- 
ganizatign,  and  legal  expenses  during  construction;  working  cap- 
ital; materials  and  supplies;  and  all  other  elements  of  value^ 
tangible  and  intangible,  and  considering  the  plant  is  now  a  going 
concern  in  successful  operation,  the  Commission  finds  the  fair 
value  of  petitioner's  property,  for  the  purpose  of  determining 
just  and  reasonable  rates,  is  $525,000. 

Rate  of  Return. 

Under  accepted  theories  of  public  utility  regulation,  it  is 
axiomatic  that  the  fair  value  of  property  devoted  to  public  serv- 
ice is  entitled  to  a  reasonable  recompense..  This  Commission  has 
heretofore  in  numerous  decisions  pointed  out  the  elements  in- 
volved in  reasonable  rates  of  return. 

[6]  Besides  the  cost  of  money,  which  varies  with  the  prices 
of  other  c(Nnmodities,  it  appears  reasonable  to  reward  manage- 
ment of  a  public  utility  enterprise  in  proportion  to  results 
achieved,  a  proposition  based  upon  sound  business  principles 
and  economic  laws,  and  a  principle  that  has  heretofore  been  recog- 
nized by  this  Conmiission.  (See  Lincoln  v.  Lincoln  Water  4 
Li^  Oo.  supra.) 

In  the  case  of  Omaha  k  O.  B.  Street  R  Co.  v.  Nebraska  State 
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R.  Commission,  —  Xeb.  — ,  P.U.E.1919F,  307,  312,  173  X.  W. 
690,  the  Nebraska  supreme  court  said : 

'^Capital  can  be  attracted  to  these  enterprises  only  as  there  is 
confidence  that  fair  returns,  under  reasonably  capable  manage- 
ment, will  be  allowed." 

The  evidence  in  this  case  shows  tiie  local  management  of  the 
pet'tioner  is  eiEcient,  economical,  and,  with  the  exception  of  a 
brief  period,  has  furnished  reasonably  satisfactory  service. 

[7]  Taking  into  consideration  the  evidence  in  this  case,  the 
Commission  is  of  the  opinion,  and  so  finds,  the  company  is  en- 
titled to  an  annual  rate  of  return  upon  the  fair  value  of  its  prop- 
erty hereinbefore  determined  of  between  7  and  7^  per  cent. 

Operating  Expenses, 

In  its  supplementary  petition  for  increased  rates,  dated  Jan- 
uary 30,  1919,  the  company  included  a  detailed  statement  of 
operations  showing  that  the  average  cost  of  gas,  including  interest 
on  floating  indebtedness  and  dividends  on  preferred  stock  during 
the  three  months  ended  December  31,  1918,  was  $1.3825  per 
1,000  cubic  feet  of  gas  sold. 

In  its  brief  (p.  27)  the  city  of  Freeport  summarized  the 
monthly  income  accounts  and  called  attention  to  the  fact  that  the 
amount  available  for  the  payment  of  interest  and  dividends, 
after  deducting  operating  expenses,  increased  from  $0,237  in 
the  first  quarter  of  1919  to  $11,954  in  the  third  quarter  of  that 
year,  and  stated  the  reason  for  the  increase  lay  in  the  changed 
operating  conditions  and  in  the  greater  amount  of  gas  sold.  Dur- 
ing the  first  quarter  of  1019  the  company  was  operating  its  coal 
gas  plant  when  it  was  in  poor  condition,  but  after  April,  1919, 
the  water  gas  plant  exclusively  had  been  operated.  In  January, 
1019,  the  price  of  oil  (Little's  Exhibit  A,  p.  54)  for  carburetting 
the  water  gas  was  8.64  cents  per  gallon  as  compared  with  5.53 
cents  in  June,  1918. 

The  city  claimed  the  principal  reason  for  the  improvement  in 
the  net  income  was  due  to  the  recovery  of  some  of  the  business 
lost  when  the  rates  were  increased  September  4,  1918,  and  in 
support  of  this  contention  called  attention  to  the  decrease  in  sales 
dui'ing  the  first  six  months  of  1919  as  compared  with  the  first 
Bix  months  of  1916.    This  is  not  conclusive,  as  it  does  not  take 
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into  account  the  seasonal  lead  changes^  evidenced  bj  the  sales  of 
gas  in  yarious  months,  as  follows : 

Sai€8  of  OaSy  Freeport  Chas  Company. 
Ootober,  1918  to  June,  1910. 
Little's  Exhibit  A. 

«^..  Cubic  Feet 

**^^  Gas  Sold. 

October,  1918   10,914,300 

NoTember,  1918   10,406,600 

December,   1918    11,217,800 

January,  1919    11,060,000 

Febniat^,    1919    9,903,600 

March,  1919   9,801,300 

April,  1919   9,227,200 

May,    1919    ; 9,438,700 

June,   1919    8,614,700 

First  4  months  of  1916  44,136,000 

Second  4  months  of  1916 40,979,000 

Laat  4  months  of  1916 i 43,402,700 

First  4  months  of  1919   39,992,000 

First  9  months  of  1919  88,940,100 

In  July,  1918,  the  sales  decreased  7.6  per  cent  as  compared 
with  July,  1918,  and,  similarly,  August  showed  a  decrease  of 
2.0  per  cent,  whereas  September,  1919,  showed  an  increase  over 
September,  1916,  of  4.3  per  cent.  Those  figures  are  illuminating 
and  should  be  given  due  consideration  in  determining  the  gross 
income  and  operating  expenses  of  the  company  for  the  ensuing 
year,  although  they  cannot  be  considered  as  controlling. 

Petitionei-  showed  (Dickey's  Exhibit  A,  September  29,  1919) 
that,  for  the  eight  months  ended  August  31,  1919,  the  cost  of  gas 
at  the  burner,  exclusive  of  bond  and  other  interest,  depreciates, 
and  dividends  on  preferred  stock,  was  $1.0267  per  1,000  cubic 
feet  of  gas  sold,  and  (Dickey's  Exhibit  B,  September  29,  1919) 
the  cost  for  the  ensuing  12  months  was  estimated  at  $1.0268  per 
1,000  cubic  feet  sold. 

Little  presented  detailed  tables  showing  his  estimates  of  the 
cost  at  the  burner  under  the  conditions  that  would  likely  be  met 
in  the  future,  and  after  making  changes  conforming  to  his  testi- 
mony of  September  29,  1919,  the  Commission  is  in  position  to 
compare  the  costs  estimated  by  the  various  engineers  for  future 
operations  with  those  actually  incurred  under  the  somewhat  dif- 
ferent conditions  that  prevailed  in  the  past. 

The  net  cost  at  the  burner,  as  shown  on  page  22-A  of  Little's 
exhibit  A,  covering  the  first  six  months  of  1919,  was  as  follows: 
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Operating  Costa,  Freeport  Otis  Compcmy. 

January  1  to  June  30,  1919. 

From  Company  Records. 


Item. 

ToUl  Cost. 

Mixed  Gas 

Sold— $   per 

1,000  Ft. 

1     Plant  labor,  coal  ffas 

$4,867 

2     Plant  material,  coal  craa 

22.3781           0.87035 

3  Plant  maintenance,  coal  gas , . . . 

4  Residual  and  by-product  expense   

2,349           0.0913C 
1,057           0.04112 

5        Total  coat  In  holder,  coal  gas 

$20,651          $1.10212 

6        Credit  residuals .••• 

14,380              .55928 

7         Net  cost  in  holder,  coal  gas  

$15,271'         $0.63284 

8    Plant  labor,  water  gas 

$3,544          $0.09111 

9    Plant  material,  water  gas  

16,79li           0.43165 

10    Plant  maintenance,  water  gas   v . . 

1,360!           0.03490 

11        Total  cost  in  holder,  water  gas 

$21,696;        $0.56772 

12    Total  cost  in  holder,  mixed  gas 

$37,967i         $0.56761 

13    Leakage  cost    

1           0.06738 

14     Cost  in  jiolder,  mixed  gas  sold 

37,967t           0.65454 

16    Distribution  expense  

3,646           0.06631) 

16     Commercial,  new  business  and  general 

14,483|           0.24985 

17        Total  operatijig  cost •  •  • 

$66,295          $0.97109 

18    Reserve  for  uncollectible  hills 

240           0.00414 

19    Taxes  accrued    

4,905           0.08462 

20        Total    cost    

$61,438'         $1.05485 

21     Deduct  duplicate  charges 

790 

0.01863 

22        Cost   of   burner   exclusive  of  interest   and 
annual  charges 

$60,648 

$1.04622 

Evidence  shows  there  is  inchided  in  general  e.xpenses  a  charge 
totalling  $7,260  annually  for  the  services  of  the  Philadelphia 
Engineering  Company  and  the  0.  H.  Geist  Companv,  its  travel- 
ing auditor,  Philadelphia  attorney,  Stock  transfer  agent,  and 
C.  H.  Gteist,  President.  In  justification  of  this  charge  petitioner 
claimed  that  the  two  foregoing  companies  also  rendered  services 
to  the  Wilmington  Gas  Company;  the  Atlantic  City  Gas  Com- 
pany; Koanoke  (Virginia)  Gas  Company;  Tuscumbia,  Sheffield 
&  Florence  (Alabama)  Gas  Company;  and  the  Lansing  (Michi- 
gan) Gas  Company  by  which  the  two  supervising  agencies  con- 
tracted in  wholesale  lots  for  Siupplies  such  as  coal,  oil,  and  mate- 
rials used  in  maintenance,  and  that  the  Freeport  Gas  Company 
received  benefits  because  it  could  thereby  obtain  lower  prices  for 
materials  inasmuch  as  large  quantities  were  purchased  at  one 
time.    It  was  also  claimed  that  engineering  services  for  which  no 
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charge  was  made  were  rendered  in  connection  with  additions 
and  betterments  to  the  plant.  The  president  of  the  holding  com- 
pany, 0.  H.  Geist,  receives  as  salary  from  petitioner,  $3,000 
which  is  charged  to  operating  expenses  and  forms  a  part  of  the 
$7,260  above  alluded  to.  Petitioner  sought  to  justify  this  charge 
on  the  grounds  that  Geist  financed  it  in  the  way  of  sales  of  bonds 
and  also  guaranteed  the  short  term  notes. 

[8]  It  appears  that  the  company  of  which  Mr.  Geist  is  presi- 
dent owns  a  majority  of  the  common  stock  of  the  Freeport  Gas 
Company,  and  from  the  evidence  before  the  Commission,  taking 
into  consideration  the  interest  the  holding  company  has  as  a 
stockholder,  we  are  of  the  opinion,  and  so  find,  the  $3,000  annual 
salary  charge  is  not  justified  and  should  be  excluded  from  the 
operating  expenses  of  petitioner  in  determining  just  and  reason- 
able gas  rates.  The  Commission  has  consistently  held  that  where 
(*harges  were  made  to  operation  by  holding  companies,  as  in  this 
case,  the  evidence  must  be  clear  that  the  operating  company  ben- 
efits to  the  full  extent  of  the  charges.  (Lincoln- v.  Lincoln  Water 
&  Light  Co.  P.U.RIOIYB,  153.) 

After  giving  due  consideration  to  all  the  evidence  in  this  case,, 
including  amounts  received  from  the  sale  of  residuals,  the  Com- 
mission is  of  the  opinion,  and  so  finds,  that  to  care  for  normal 
operating  expenses,  taxes,  and  uncollectible  bills  during  the  en- 
suing year  will  require  approximately  $117,000.  Based  upon 
estimated  sales  of  117,000,000  cubic  feet  of  gas,  the  foregoing 
amoimt  is  equivalent  to  $1  per  thousand  cubic  feet  of  gas  sold. 

Allowances  for  Depreciafwn. 

Section  14  of  the  Illinois  Public  Utilities  Act  provides:  "The 
Commission  may,  from  time  to  time,  ascertain  and  determine, 
and  by  order  fix  the  proper  and  adequate  rate  of  depreciation 
of  the  several  classes  of  property  for  each  public  utility." 

The  record  is  not  clear  as  to  whether  in  the  past  the  Freeport 
Gas  Company  has  made  sufficient  provision  to  care  for  accruing 
depreciation.  It  appears  that  various  reserves  have  been  pro- 
vided, particularly  for  maintenance  in  connection  with  such 
articles  as  benches,  meters,  meter  equipment,  stable  equipment, 
and  for  various  repairs. 

[9]  Eegardless  of  whether  or  not  the  company  in  the  past  has 
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provided  a  prcqper  reserve  fund  to  care  for  accruing  depreciation, 
it  is  entitled,  in  addition  to  all  operating  expenses^  taxes,  and  re- 
turn upon  investment,  to  earn  a  sufficient  amouivt  each  year  to 
care  for  the  physical  and  functional  depreciation  in  its  propeiiy. 
In  the  uniform  system  of  accounts  prescribed  by  this  Commission 
for  gas  companies,  effective  January  1,  1919,  all  funds  estab- 
lished for  the  purpose  of  caring  for  accruing  depreciation  must 
be  credited  with  any  earnings  arising  therefrom. 

[10]  In  this  case,  considering  the  probable  earnings  from 
such  fund,  the  Commission  is  of  the  opinion,  and  so  finds,  that 
petitioner  should  be  allowed  to  earn  each  year  to  care  for  accru- 
ing depi^iation  the  sum  of  $7,020  which,  based  upon  estimated 
annual  sales  of  117,000,000  cubic  feet  of  gas,  is  equivalent  to 
6  cents  per  thousand  cubic  feet  The  Commission  further  finds 
that,  beginning  January  1,  1920,  there  shall  be  annually  set 
aside,  to  care  for  accruing  depreciation,  the  sum  of  $7,020,  plus 
1|  per  cent  of  all  depreciable  additions  and  betterments  to  the 
property. 

Serixice. 

In  the  amended  ordinance,  approved  March  23,  1909,  under 
which  petitioner  is  operating  in  Freeport,  §  2  provides  as  fol- 
lows: 

^^  •  •  his  assigns  shall  furnish  to  the  inhabitants  of  the  said 
city  at  all  times,  gas  of  a  quality  which  will  give  a  monthly  aver- 
age of  total  heating  value  in  British  thermal  units  of  not  less 
than  600  British  thermal  units  per  cubic  foot,  vrith  a  minimum 
which  shall  never  fall  below  550  British  thermal  units  per  cubic 
foot,  provided,  that  tests  as  to  the  quality  of  said  gas  shall  be 
made  with  gas  taken  from  the  pipes  not  more  than  one  mile  from 
the  plant  of  said  grantee,  or  his  assigns."  (Page  28  of  ordi- 
nance.) 

General  Order  20  of  the  Commission,  effective  November  1, 
1914,  provides  as  follows: 

"If  any  utility  has  been  supplying  or  is  imder  contract  to 
supply  a  quality  of  service  of  greater  value  than  that  which  these 
rules  require,  no  reduction  in  the  quality  of  such  service  shall 
be  made  by  the  utility  before  a  determination  by  the  Commission 
of  the  proper  rate  to  be  charged  the  consumer  for  the  lower  grade 
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of  service.  Such  a  rate  shall,  in  general,  be  based  upon  the  ooit 
of  furnishing  the  grade  of  service  required  by  these  rules." 

Hence,  und^r  General  Order  20,  the  company  is  required  to 
furnish  gas  of  the  heating  value  prescribed  in  the  ordinance  until 
such  time  as  this  Commission  shall  otherwise  order.  Heretofore 
the  Commission  has  taken  no  action  in  changing  the  heating 
value  of  the  gas  furnished  by  petitioner,  but  in  this  proceeding 
all  calculations  made  by  witnesses  Little  and  Dickey  were  based 
upon  gas  of  a  quality  required  by  Rule  15  of  General  Order  20, 
which  provides  that  gas  at  any  point  at  least  one  mile  from  the 
plant,  tested  in  the  place  where  it  is  consumed,  shall  have  a 
monthly  average  total  heating  value  of  not  less  than  566  British 
thermal  units  per  cubic  foot,  and  at  no  time  shall  the  total  heat- 
ing value  of  the  gas  at  such  point  be  less  than  530  British  thermal 
units  per  cubic  foot. 

Acting  upon  complaints  as  to  the  quality  of  gas  furnished  by 
petitioner,  the  engineering  department  of  the  Conmiission  made 
various  tests  in  December,  1918  and  January,  1919.  The  results 
of  these  tests  are  contained  in  the  evidence  in  this  case,  and  in 
general,  show  that  the  gas  furnished  during  that  time  was  of  a 
less  heating  value  than  that  required  by  Rule  16  of  General  Or- 
der 20.  The  record  also  contains  compilations  made  by  Little 
from  the  records  of  the  company  between  February  1,  1919  and 
August  5,  1919,  which  show  a  marked  improvement  in  the  serv- 
ice and  an  average'  heating  value  greater  than  required  by  the 
Commission's  rules. 

From  the  evidence  we  are  of  the  opinion  that  the  foregoing 
complaints  were  fully  justified,  and  it  further  appears  that  the 
company  at  once  took  steps  to  make  such  changes  in  operation 
as  were  necessary  to  produqe  gas  of  the  required  standard. 

In  its  findings  heretofore  made,  concerning  the  coet  of  manu- 
facturing gas,  the  Commission  has  based  them  on  the  heating 
value  of  gas  prescribed  in  General  Order  20,  supra.  The  Com- 
mission therefore  finds  that  on  and  after  the  effective  date  of  this 
order,  all  gas  supplied  by  petitioner  to  its  consumers  in  Freeport 
shall  be  in  full  compliance  with  General  Order  20  of  this  Com- 
mission. 

Revenues  under  Rates  Hereinafter  Authorized. 

Estimated  operating  results  of  this  Freeport  Gas  Company  in 
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the  year  ending  December  1,  1920,  may  be  concisely  shown  hi 
the  following  tabulation : 

FREEPORT  GAS  COMPANY. 
Estimated  Results  of  Operation,  Year  Ended  December  1,  1920. 


Gas  SoM  by  Blocks. 


Minimum  bills 
First      5,000  ft. 
6,000  ft. 

16,000  ft. 

25,000  ft. 

60,000  ft. 


Next 

N«tt 
Next 
Next 


Over  100,000  ft. 


(2236) 
per  M. 
per  M. 
per  M. 
per  M. 
per  M. 
per  M, 


% 


of  ToUl 
Sales. 


.40 

94.05 

2.21 

2.92 

.29 

.11 

.02 


100.00 


M.  Cubic 
Feet  Used 
by  Group. 

4687o 

110,038.5 

2,586.7 

3,410.4 

330.3 

128.7 

23.4 


117,000.0 


Net  Rate 
per  M. 


$2.39 
1.36 
1.30 
1.26 
1.20 
1.16 
1.10 


Forfeited  disecmnts,  estimated  

MisceUaneoos  revenue,  estimated 

Total  revenues *  • .  v 

Operating  expenses  and  taxes    $117,000 

Depreciation  allowance   7,020 


Available  for  return  upon  investment 


Revenue 
from  Group. 


$1^18 

148,551 

3,361 

4,271 

407 

148 

26 


$167,882 

1,170 
3,340 


$162,392 

134,020 

""$38^72 


The  foregoing  amount,  $38,372,  available  for  return  upon 
investment,  is  equivalent  to  a  rate  of  7.3  per  cent  annually  upon 
the  fair  rate-making  value  of  the  property,  $625,000,  hereinbe- 
fore determined.  This  rate  of  return  cannot  be  considered  un- 
reasonable. 

The  Commission  finds  and  determines  from  the  evidence  in 
this  case  that  the  rates  now  in  effect,  authorized  by  its  order  of 
September  4,  1918,  rate  schedule  I.  P.  TJ.  C.  3,  and  charged  for 
gas  service  by  the  Freeport  Gas  Company,  in  so  far  as  such  rates 
differ  from  the  rates  hereinafter  prescribed,  are  unjust,  unrea- 
sonable and  insufficient 

The  Commission  further  finds  that  the  rates  and  charges  for 
gas  service  stated  in  rate  schedules  designated  as  I.  P.  U.  C.  2 
and  I.  P.  U.  C.  4,  respectively,  are  unjust  and  unreasonable  and 
should  be  permanently  suspended,  annulled,  and  cancelled. 

The  Commission  further  finds  that  the  rates  hereinafter  pre- 
scribed, designated  as  rate  schedule  I.  P.  IT.  0.  5,  are  the  just, 
reasonable,  and  sufficient  rates  to  be  charged  by  the  Freeport  Gas 
Company,  and  are  to  be  hereafter  observed  and  eoiaroed. 

The  Commission  further  fii^ds  that  in  addition  to  all  reascm- 
able  operating  expenses,  taxes,  and  depreciation  allowances  necea- 
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sary  in  famishing  gas  service  in  the  city  of  Freeport,  a  reason- 
able return  upon  the  fair  value  of  the  properly  of  the  iVeeport 
Gas  Company  used  in  supplying  said  gas  service  will  be  derived 
in  revenues  received  from  the  schedule  of  rates  hereinafter  pre- 
scribed. 

It  is  therefore  ordered  that  rate  schedules  I.  P.  U.  C.  2  and 
I.  P.  U.  C.  4,  filed  with  the  Commission  by  the  Freeport  Gas 
Company  July  18,  1918,  and  February  7,  1919,  respectively,  be, 
and  the  same  are,  hereby  permanently  suspended,  annulled  and 
cancelled. 

It  is  further  ordered  that  the  Freeport  Gas  Company  shall 
file  with  the  Commission  its  schedule  of  rates  to  be  known  as 
I.  P.  XT.  C.  5  covering  gas  service  in  the  city  of  Freeport,  Illi- 
nois. Said  schedule  of  rates  shall  be  in  accordance  with  those 
hereinafter  prescribed  and  shall  be  effective  December  1,  1919, 
provided  said  schedule  of  rates  shall  be  filed  with  the  Commission 
within  not  less  than  five  days  after  the  date  of  the  service  of  this 
order.  When  filed  with  the  Commission  as  specified  herein,  and 
posted  or  filed  in  the  offices  of  Freeport  Gkis  Company,  as  re- 
quired by  the  Public  Utilities  Act  of  Illinois  and  General  Order 
28  of  this  Commission,  the  said  schedule  of  rates  shall  be  the 
legal  rates  covering  gas  service  in  the  said  city  of  Freeport  from 
and  after  the  date  specified  herein.  The  schedule  of  rates  author- 
ized herein  shall  be  stated  in  words  and  figures  as  follows: 

Rate  per  1,000  Cubic  Feet. 


First       5,000  cubic  feet  

Next       5,000  cubic  feet 

Next     15.000  cubic  feet 

Next     25,000  cubic  feet 

Next     50,000  cubic  feet 

Next    100,000  cubic  feet 

Over    200,000  cubic  feet 

Minimum  biU  per  month  

Prepayment  meters,  any  quantity 


Gross.    I      Net 


$1.45 

$1.35 

1.40! 

1.30 

1.351 

1.25 

1.30] 

1.20 

1.20! 

1.15 

1.20} 

1.10 

1.15 

1.05 

0.50, 

0.50 

1.401 

1.40 

Other  rules  and  r^ulations  governing  the  furnishing  of  gas 
service  shall  be  those  legally  in  eflFect  September  1,  1918. 

It  is  further  ordered  that,  during  the  effective  period  of  the 
rates  herein  authorized^  the  Freeport  Gas  Company  shall  file  in 
duplicate  with  the  Commission,  quarterly  accounting  statements 
on  Commission's  Form  E-401  covering  the  operations  of  its  gas 
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propeity  in  Freeport^  Illinois.  Said  statements  shall  be  filed 
within  fifteen  days  after  the  close  of  each  quarter  of  the  year 
beginning  January  1,  1920. 

Unless  otherwise  ordered  by  this  Commission,  the  foregoing 
rates  shall  not  be  effective  after  December  1,  1920,  and  the  Com- 
mission reserves  the  right  to  extend  the  effective  period  of  said 
rates  beyond  December  1, 1920,  upon  its  own  motion,  at  any  time 
prior  to  said  date.  The  Commission  especially  reserves  to  itself 
the  right  to  order  the  discontinuance  of  the  rates  herein  author- 
ized at  any  time  prior  to  December  1,  1920,  and  if  such  discon- 
tinuance is  ordered,  the  company  shall  place  in  effect  as  of  the 
.  date  specified  in  the  said  order  the  rates  that  were  in  effect  Aug- 
ust 31,  1918,  or  such  other  rates  as  the  Commission  may  order. 
December  1,  1920  the  company  shall  place  in  effect  the  rates 
that  were  in  effect  August  31,  1918,  or  such  other  rates  as  the 
Commission  may  order. 

The  Commission  expressly  retains  jurisdiction  of  thb.  cause 
and  reserves  to  itself  the  right,  upon  complaint,  upon  application, 
or  upon  its  own  motion,  to  further  investigate  the  rates  author- 
ized in  this  order,  make  findings,  and  issue  such  further  orders 
as  may  be  justified  by  the  facts  determined  at  subsequent  hear- 
ings as  to  rates  for  gas  serv^ice  furnished  in  Freeport,  Illinois,  by 
the  Freeport  Gas  Company. 

It  is  further  ordered  that,  beginning  with  1920,  Freeport  Gas 
Company,  shall  annually  set  aside  the  sum  of  $7,020  to  care  for 
the  depreciation  accruing  in  its  property  each  year.  Accruals 
to  and  withdrawals  from  this  fund  shall  be  made  in  the  manner 
prescribed  by  the  Commission  in  its  imiform  system  (rf  accounts 
for  gas  companies,  in  effect  January  1,  1919. 

Wilkerson,  Chairman  (concurring) :  I  concur  in  the  decision 
in  this  case  in  order  that  there  may  be  no  unnecessary  delay  in 
granting  to  the  petitioner  relief  to  which,  beyond  all  question 
and  in  any  view  of  the  law,  it  is  clearly  entitled. 

I  think,  however,  that  if  the  rules  laid  down  by  the  Supreme 
Court  in  tliis  state  in  State  Public  Utilities  Commission  v. 
Springfield  Gas  &  E.  Co.  decided  December  17, 1919,  are  correct- 
ly applied  to  this  record,  they  necessarily  lead  to  the  placing  of 
a  larger  value  for  rate-making  purposes  upon  the  property  of  the 
petitioner  than  the  one  indicated  in  the  order. 
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The  lowest  value  placed  upon  land  by  any  witness  is  $19,500. 
This  excludes  the  portion  of  the  lot  rejected  in  the  order.  The 
lowest  allowance  for  working  capital,  materials,  and  supplies  by 
any  witness  is  $8Y,800.  These  amounts  aggregate  $57,800.  De- 
ducting this  from  the  valuation  of  $525,000,  there  ranains  $467,- 
700  to  cover  all  other  elements  of  value,  both  tangible  and  intan- 
gible. Little's  estimate  of  the  original  cost  of  the  property,  ex- 
cluding land,  cash  working  capital,  and  materials  and  supplies 
is  $445,879 ;  and  in  view  of  the  findings  in  the  order  as  to  re- 
served funds,  there  is  no  basis  in  record  for  depreciating  this 
amount.  Certainly,  upon  the  record  as  I  understand  it,  there  is 
no  reas<m  for  depreciating' original  cost  which  was  not  present - 
in  the  surface  lines  case  decided  by  the  Commission  April  25, 
1919,  Ee  Chicago  E.  Co.  P.U.R1919D,  673,  and  in  that  case 
deduction  was  made  for  depreciation  from  original  cost.  Miller^s 
estimate  of  "investment  cost,"  excluding  working  capital,  mater- 
ials and  supplies,  and  going  value  is  $404,951.  Miller  excluded 
in  his  estimate  amount  which  is  covered  by  "going  value."  Little 
included  in  his  estimate  some  but  not  all  of  the  elements  which 
under  the  decision  go  to  make  up  "going  value."  I  do  not  see 
how  it  is  passible  to  fix  this  value  of  $467,700  and  at  the  same 
time  give  to  the  evidence  concerning  "going  value"  and  "repro- 
duction cost"  that  real  and  substantial  consideration  to  which, 
accepting  as  we  are  bound  to  do,  the  decision  of  the  Supreme 
Court  as  the  law  is  entitled.  Unless  the  decision  of  the-  Supreme 
Court  in  the  Springfield  Gas  case  is  based  upon  a  misapprden- 
sion  of  the  record  in  that  case,  the  order  here  is  no  more  a  com- 
pliance with  the  rule  of  law  there  laid  down  as  to  "going  value" 
than  was  the  order  in  the  Springfield  case.  And  certainly  evi- 
dence as  to  "reproduction  cost"  may  not  be  practically  ignored 
when  it  is  admitted  on  every  hand  that  we  are  entering  upon  a 
long  period  of  values  which  are  substantially  higher  than  the  old 
prewar  standards  (Lincoln  Gas  &  E.  Co.  v.  Lincoln,  decided  by 
U.  S.  Supreme  Court  June  2,  1919.) 

I  understand  that  an  application  for  a  rehearing  has  been 
filed  in  the  Springfield  Gas  case.  The  opinion,  of  course^  may 
be  modified,  but  if  the  court  adheres  to  the  rules  there  laid  down 
I  am  of  the  opinion  that  those  rules  require  the  placing  upon  the 
property  of  this  applicant  a  larger  value  than  the  one  found  in 
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the  order.  It  is  true  that  the  findings  of  the  Commission  on  the 
facts  will  not  be  overthrown  by  the  courts  unless  those  findings 
are  against  the  manifest  weight  of  the  evidence.  The  rules  to  be 
followed  and  the  standards  to  be  observed  in  valuing  property  for 
rate-making  purposes,  however,  involve  questions  of  law.  The 
responsibility  for  establishing  those  rules  and  fixing  those  stand- 
ards rests  upon  the  courts.  When  those  rules  and  standards  have 
been  declared  by  the  supreme  court,  it  is  the  duty  of  the  Com- 
mission to  apply  theoL  The  result  will  then  be  one  in  which  the 
Commission  and  the  court  has  each  borne  that  part  of  the  respon- 
sibility which  devolves  upon  it  under  the  law. 

Lucey,  Conmiissioner  (specially  concurring) :  I  have  con- 
curred in  the  passage  of  the  order  in  this  case  because  of  the  fact 
that  some  relief  is  thereby  given  the  utility,  of  which  it  is  in  dire 
need  but  I  do  not  wish  to  be  understood  as  approving  the  argu- 
ments set  forth  in  the  order  in  this  case  relative  to  the  matters 
hereinafter  set  forth.  I  do  not  approve  the  argument  or  conclu- 
sion rdative  to  the  element  of  value  generally  referred  to  as 
"going  value."  In  my  opinion  the  conclusion  herein  reached  is 
in  variance  with  the  decision  of  the  supreme  court  in  the  Spring- 
field Gas  case. 

Further,  in  the  decision  of  this  case,  no  sufficient  consideration 
has  been  given  to  the  reproductive  cost  or  present  value  of  the 
property  of  this  utility,  and  the  basis  of  value  fixed  is  entirely 
upon  the  original  cost  of  the  property  and  it  is  so  designated  in 
the  order,  this,  in  view  of  the  fact  this  company  has  been  in  exist- 
ence since  1855  a.  n.  is  neither  just  nor  fair  and  is  in  violation  of 
the  decisions  of  all  courts.  Federal  and  state,  which  have  come 
to  my  attention. 

Further,  I  am  not  in  accord  with  the  order  in  that  it  finds  a 
value  based  on  original  cost  depreciated.  Only  the  apparent 
necessities  of  this  utility  and  the  fact  that  some  immediate  re- 
lief is  required  prompted  my  affirmative  vote  for  this  order,  oth- 
erwise I  should  have  voted  in  the  negative,  in  order  to  preserve 
my  views  of  what  is  the  proper  method  of  procedure  and  the  law 

concerning  such  valuations. 
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MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

GENERAL  MOTORS  CORPORATION 

V, 

MICHIGAN  RAILWAY  COMPANY. 
BUICK  MOTOR  COMPANY 

V, 

MICHIGAN  RAILWAY  COMPANY. 

[D-1334,  R-224.1 

Reparation  —  tllegal  filing  of  tariff  —  Federal  control  of  railroads, 
A  rate  specified  in  a  tariff  filed  with  the  Interstate  Commerce 
Commission  by  a  railroad  company,  erroneously  supposing  its  road  to 
be  under  Federal  control,  a  copy  of  such  tariff  being  filed  with  the 
Michigan  Commission,  but  not  in  compliance  with  the  statute  with 
reference  to  the  filing  of  tariffs  before  that  Commission,  is  an  illegal 
rate  which  the  company  has  no  right  to  collect  or  retain. 

[October  21,  1919.] 

Complaints  alleging  illegal  freight  charges;  sustained. 

Stewart,  Commissioner:  The  ^Michigan  Railway  Company 
is  a  transportation  corporation  organized  under  the  Railroad 
Law  of  Michigan.  Its  motive  power  is  electi-ic  It  lias  many  of 
the  characteristics  of  a  steam  operated  railroad.  It  was  in  opera- 
tion on  December  28,  1917,  and  has  continued  from  that  time 
imtil  the  present  time. 

There  was  some  confusion  following  the  President's  Proclama- 
tion of  1917,  and,  as  this  Commission  has  heretofore  observe<l, 
most  small  lines  of  transportation  were  desirous  of  coming  under 
governmental  control.  The  ^lichigan  Railway  Company  be- 
lieved that  it  was  under  such  control.  On  June  25,  1918,  acting 
under  the  now  famous  G.  0.  Xo.  28,  issued  by  the  then  Director 
General  of  Railroads,  it  filed  with  the  Interstate  Commerce 
Commission  its  tariffs  increasing  its  rates  25  per  cent,  which 
increase  affected  the  Flint  and  Bay  City  division  among  others. 
This  increase  was  filed  on  a  one  day's  notice  with  the  Interstate 
Commerce  Commission,  and  copies  were  filed  with  the  Michigan 
Railroad  Commission  as  additional  notice  to  the  public  but  not 
as  a  filing  required  by  law.    The  rate  published  purported  to  be 
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effective  June  26th,  and  was  charged  from  that  time  on.  On 
Angust  18,  1918,  in  order  to  avoid  any  question,  under  a  special 
permission,  these  rates  were  filed  with  the  ^lichigan  Railroad 
Commission  to  be  effective  upon  one  day's  notice.  The  question 
in  this  matter  arises  over  the  rates  charged  from  June  25,  1918 
to  August  13,  1918. 

The  decision  in  this  matter  must  rest  upon  the  answer  to  the 
question,  "was  the  Michigan  railway  under  Federal  control  from 
June  25,  1918  to  August  13,  1918  ?" 

It  must  be  admitted  that  the  Michigan  railway  is  in  many  re- 
spects much  the  same  as  a  steam  railway,  but  notwithstanding, 
it  is  not  commonly  considered  as  such.  It  is  evident  that  the 
Federal  administration  did  not  desire  to  assume  control  of  it 
from  the  various  expressions  of  opinion  by  Federal  officers  and 
agencies.  The  Federal  administration  assumed  control  of  rail- 
roads, whether  operated  by  steam  or  electric  power,  and  prob- 
ably did  this  in  order  to  hold  such  steam  roads  as  use  electricity 
for  part  of  their  propulsion,  such  as  lines  entering  some  large 
cities  to  avoid  smoke  nuisance,  or  some  mountain  roads  where 
water  power  is  plentiful  and  motors  are  more  efficient  in  hand- 
ling the  grades.  The  Michigan  railway  runs  over  its  own  right 
of  ivay  largely,  but  does  not  hesitate  to  operate  over  public 
streets,  often  moving  its  entire  traffic  on  such  streets.  This  is 
seldom,  if  ever,  done  by  a  steam  railroad.  Much  of  its  income 
from  railroad  fares  is  between  large  centei's  of  population,  the 
same  as  steam  railroads,  but  the  Michigan  railway  stops  at  road 
crossings  the  same  as  a  purely  interurban  company  does,  and 
this  is  something  which  a  steam  railway  ordinarily  does  not  do. 
FroBOL  all  of  the  physical  charactci-istics  of  this  property,  and 
from  our  knowledge  of  its  operation,  it  is  the  opinion  of  this 
Commission  that  it  was  not  the  intent  of  the  Federal  administra- 
tion to  take  over  the  Michigan  railway,  and  this  opinion  is  borne 
out  by  the  histoiy  of  the  road  during  the  period  that  the  United 
States  has  operated  railroads. 

Having  decided  the  question  of  whether  the  Michigan  railway 
was  under  Federal  control  in  the  negative,  it  remains  to  be  de- 
cided whether  the  25  per  cent  increase  charged  between  June  25, 
1918  and  August  13,  1918,  was  a  proper  and  legal  charge. 

Ifot  being  under  Federal  control  the  rate  filed,  pursuant  to 
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G.  O,  No.  28,  with  the  Interstate  Commerce  Commission,  had  no 
effect  The  printed  copy  of  the  schedule  given  to  the  Michigan 
Railroad  Commission  on  June  24,  1918,  was  given  for  informa- 
tion only,  and  admittedly  if  it  had  been  filed  pursuant  to  law,  it 
would  have  been  rej^ted  as  not  complying  with  the  law.  (It 
was  filed  pursuant  to  law  on  August  13,  1918.)  The  Commis- 
sion is  of  the  opinion  that  no  legal  filing  with  the  Michigan  Rail- 
road Commission  was  made  June  24,  1918,  to  become  effective 
June  26,  1918. 

It,  therefore,  appears,  in  the  opinion  of  the  Commission,  that 
the  25  per  cent  increase  in  their  rates  on  the  Flint  and  Bay  City 
division  of  the  Michigan  Railway  charged  between  June  26, 
1918  and  August  13,  1918,  were  illegal,  and  that  the  retention 
of  this  added  25  per  cent  or  the  attempted  collection  of  the  same 
is  illegal,  and  we  are  of  the  opinion  that  the  Michigan  railway 
should  make  proper  adjustment  with  the  complainants  in  these 
two  matters. 

An  order  will  be  prepared  accordingly. 

Michigan  Public  Utilities  Commission,  William  M.  Smith, 
Chairman;  William  W.  Potter,  Sherman  T.  Handy,  Samuel 
Odell,  and  Earl  R.  Stewart,  Commissioners. 


MISSOURI  PUBIilO   SERVICE  COMMISSION. 

RE  ST.  JOSEPH  EAILWAY  LIGHT,  HEAT  &  POWEB 
COMPANY. 

[Case  No.  2185.] 

Betum  —  Operating  expenses  -«  Wages  of  employees  —  ArhUration. 

In  making  an  award  of  wages  for  street  railway  employeee  under 
the  provisions  of  a  statute  permitting  the  Commission  to  arbitrate  the 
matter  with  the  consent  of  the  parties  to  the  controversy,  it  is  neces- 
Bary  to  take  the  rates  to  be  charged  by  the  company  into  consideration. 

[November  20,  1919.] 

Arbitration  between  a  street  railway  company  and  certain 
of  its  employees  represented  by  Division  No.  847,  Amalgamated 
Association  of  Street  &  Electric  Eailway  Employees  of  America ; 
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wages  fixed  at  from  44  to  50  ceuts  per  hour^  with  4  cents  per 
hour  extra  for  one-man  car  operators. 

By  the  Commission:  The  St.  Joseph  Railway  Light,  Heat 
&  Power  Company,  and  certain  employees  of  said  company, 
being  unable  to  reach  an  agreement  relative  to  the  adjustment 
of  wages,  filed  a  stipulation,  submitting  their  differences  to  this 
Commission  for  arbitration  under  the  provisions  of  §  118  of  the 
Public  Service  Commission  Law. 

Section  118  reads  as  follows: 

"Commission  may  act  as  arbitrators. — Whenever  any  public 
utility  has  a  controversy  with  another  public  utility  or  person 
and  all  the  parties  to  such  controversy  agree  in  writing  to  sub- 
mit such  controversy  to  the  Commission  as  arbitrators,  the  Com- 
mission shall  act  as  such  arbitrators,  and  after  due  notice  to  all 
parties  interested  shall  proceed  to  hear  such  controversy,  and 
their  award  shall  be  final.  Parties  may  appear  in  person  or  by 
attorney  before  such  arbitrators." 

The  stipulation  submitted  in  writing  by  the  parties  in  this 
controversy  is  as  follows: 

^^  Whereas,  a  controversy  is  now  existing  and  pending  between 
the  employees  of  the  St.  Joseph  Railway  Light,  Heat  &  Power 
Company  of  St.  Joseph,  Missouri,  members  of  and  represented 
by  Division  Xo.  847  of  the  Amalgamated  Association  of  Street 
&  Electric  Railway  Employees  of  America,  upon  the  demands 
of  said  employees  for  increased  wages,  and  as  to  the  sufficiency 
of  the  income  of  said  company  to  meet  and  pay  such  employee 
increased  wages  should  such  wages  be  increased;  and 

^^ Whereas,  it  has  been  agreed  by  the  parties  hereto  to  submit  . 
such  questions  to  the  Public  Service  Commission  of  the  state  of 
Missouri,  to  be  arbitrated  by  said  Commission. 

^^Now  therefore,  the  undersigned  employees,  members  of,  and 
represented  by,  and  acting  through,  said  Division  No.  847  of  the 
Amalgamated  Association  of  Street  k  Electric  Railway  Em- 
ployees of  America,  and  said  St.  Joseph  Railway,  Light,  Heat 
&  Power  Company,  do  hereby  submit  said  question  of  increased 
wages  and  the  question  of  the  financial  ability  of  said  St.  Joseph 
Railway  Light,  Heat  &  Power  Company  to  pay  increased  wages 
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to  the  arbitrament  of  the  Public  Service  Commission  of  the  state 
of  Missouri ;  and  we  do  mutually  agree  to  and  with  each  other 
that  we  will  stand  to,  abide  by,  faithfully  keep  and  obsene  the 
award  to  be  made  by  said  arbitrators ;  provided,  however,  that  the 
award  so  to  be  made  by  said  arbitrators  shall  be  for  a  period  of 
six  months  from  the  date  of  such  awai-d,  and  provided  further 
that  when  such  award  shall  be  made  a  copy  thereof  shall  be  served 
upon  the  parties  hereto  within  five  days  from  the  date  of  such 
award. 

"In  witness  whereof,  the  said  employees  have  caused  three 
parts  of  this  agreement  to  be  signed  by  the  president  of  their 
local  division  No.  847  of  the  Amalgamated  Association  of  Street 
and  Electric  Railway  Employees  of  America,  and  said  St.  Joseph 
Railway  Light,  Heat  and  Power  Company  has  caused  such  trip- 
licate parts  hereof  to  be  signed  by  its  vice-president  and  general 
manageTi  this  27th  day  of  August,  1919. 

B.  F.  Kohler 
Pros.  Div.  847  A.  A.  of  St.  &  Elect. 

Rwy.  Employees  of  America. 

J.  H.  Van  Brunt 
Vice-Pres.  &  Glen.  Mgi*.  St.  Joseph 

Rwy.  Lt.  Ht.  &  Power  Co.^ 

A  hearing  was  held  at  St.  Joseph,  Missouri,  on  October  2^ 
1919,  at  which  all  parties  in  controversy  submitted  evidence. 
The  present  wages  of  trainmen  are  38  to  42  cents  per  hour,  and 
operators  of  one-man  cars  receive  4  cents  per  hour  additional. 

[After  setting  out  wage  scales  in  a  large  number  of  cities,  the 
Commission  continued.] 

After  a  careful  consideration  of  all  factors  involved  in  this  mat- 
ter, we  make  the  following  findings  and  award : 

This  scale  of  wages  is  being  fixed  for  a  period  of  six  months 
from  the  effective  date  of  this  award. 

The  wage  scale  to  be  paid  all  motormen  and  conductors  shall 
be: 

First  six  months  oi  service • 44^  per  hr. 

Second  dlx  months  of  service 46<^  per  lir. 

Second  year  of  service 48^  per  hr. 

Third  year  of  service,  and  thereafter 60^  per  hr. 
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One-man  car  operators,  4  cents  per  hour  extra. 

The  period  of  service  shall  be  computed  from  the  first  pay  day 
following  the  date  of  employment. 

The  wages  of  employees  other  than  motormeu  and  conductors 
which  have  been  submitted  to  this  Commission  for  adjustment 
shall  be  increased  as  follows: 

Track  department  3  cents  per  hour. 

Motormen  on  work  cars,  same  scale  as  motormen  on  passenger 
cars. 

>  Sliopft  and  barns  mechanics 5  cents  per  hour 

Laljorers    ; 3  cents  per  hour 

Janitors    •. $o.00  per  month 

Watchmen     5.00  per  month 

Bus  driver 5.00  per  month 

This  award  is  to  take  effect  as  of  December  1,  1919,  and  shall 
continue  for  a  period  of  six  months  from  said  date. 

Attention  is  directed  to  the  fact  that  in  making  this  award,  it 
was  necessary  to  also  take  the  matter  of  rates  into  consideration. 
The  Commission,  in  a  separate  order,  is  authorizing  the  follow- 
ing schedule  of  rates  for  transporting  passengers : 

Adults'  cash  fare   7  cents 

j^dult  ticket  fare 2  for  13  cents 

Children's  cash  fare 4  cents 

( 'hildrcn's  ticket  fare 8  for  26  cents 

It  is  estimated  that  these  rates  will  produce  revenue  sufficient 
to  pay  the  company  5.9  per  cent  on  the  fair  present  value  of  its 
property,  after  allowing  3  per  cent  for  depreciation. 

We  feel  that  the  above  rates  are  about  all  that  the  traffic  can 
bear.  All  of  the  street  railway  lines  of  the  St.  Joseph  Railway 
Light,  Heat  &  Power  Company  are  short  An  increase  in  fares 
over  the  above  schedule  would  only  result  in  decreased  net  rev- 
enue. 

There  are  three  parties  in  this  matter ;  the  public,  the  c<Hnpany 
and  the  employees.  It  was  after  the  full  and  careful  considera- 
tion of  the  interests  of  all  that  this  award  was  made. 

It  is  ordered  that  the  secretary  of  the  Commission  forthwith 
serve  a  certified  copy  of  this  finding  and  award  upon  the  parties 
iiereto. 

r.U.R.1920B. 


Digitized  by 


Google 


710  NEBRASKA  STATE  RAILWAY  COMMISSION. 


VEBIftASKA  STATS  RAILWAT  COBOOSSIOX. 

TBI-COUNTY  TELEPHONE  COMPANY 

v. 

GANDY  SWITCHBOARD  COMPANY. 

[Formal  Complaiiit  No.  371.] 

FmMIc  utiime9  —  What  constiUUe  —  Telephone  €iS9ooiatian, 

1.  A  telephone  company  doing  a  telephone  business,  although  not 
incorporated,  is  a  common  carrier  subject  to  the  jurisdiction  of  the 
Nebraska  Commission,  and  may,  therefore,  apply  to  the  Commission 
for  relief  against  another  company  in  a  dispute  OTer  toll  rates  and 
service. 

Rates  —  Telephone  —  Toll  messages  —  Measurement  of  distance, 

2.  Telephone  toll  messages,  originating  at  one  exchange  and  ter- 
minating at  the  telephones  of  farmers  on  lines  connected  with  another 
exchange,  should  not  be  measured  over  the  entire  distance,  but  merely 
from  switchboard  to  switchboard. 

Bates  —  Telephones  —  Other  line  charges, 

3.  A  switched  line  is,  for  service  purposes,  a  part  of  the  exdiange, 
and  is  entitled  to  all  of  the  privileges  of  subscribers  belonging  to  the 
exchange,  and,  therefore,  ''other  line  charges''  for  toll  messages  between 
the  switchboard  and  the  point  of  destination  on  the  switched  lise,  arc 
not  proper. 

Hates  —  Telephone  toU  charges  —  Distance  —  Knife  switches. 

4.  Telephone  toll  messages,  arising  or  destinating  at  points  be- 
yond knife  switches  on  lines  connected  with  a  local  exchange,  should' 
not  be  subject  to  toll  charges  for  the  entire  distance  from  the  toll  com- 
pany's exchange. 

Bates  —  Telephone  —  Toll  charges  —  Division  —  Unincorporated 
€fom.pany, 

5.  The  fact  that  a  telephone  association  is  not  a  legal  entity  does 
not  deprive  it  of  its  right  to  receive  its  portion  of  the  toll  charge  be- 
tween its  exchange  and  the  exchange  of  a  toll  company. 

Boies  *  Jurisdiction  of  Comm,iS9ion  —  Statutory  divisian  of  toU 
charges, 

6.  The  Nebraska  Commission  is  without  jurisdiction  to  change  the 
statutory  division  of  toll  charges  between  telephone  companies. 

Bates  —  Jurisdiction  of  Commission  —  Confiscatory  statute, 

7.  The  Nebraska  Commission  cannot  change  the  division  of  tele- 
phone toll  charges  fixed  by  statute  on  the  theory  that  the  return  there- 
from would  be  confiscatory,  since  the  Commission  has  no  power  to  pass 
upon  the  constitutionality  of  legislative  acts. 

Service  —  Discontinuance  —  Disputes  between  companies, 

8.  Disputes  between  telephone  companies,  over  the  proper  division 
of  toll  receipts,  do  not  warrant  the  discontinuance  of  the  service  with- 
out application  to  the  Commission. 
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Rate9  —  TelephaneB  —  Nonsuhscrihers  —  Knife  »wit€iies, 

D.  A  t^ephone  company  should  eBtabliah  a  charge  for  all  messaget 
reaching  it$  switchboard  from  any  person  who  does  not  pay  the  required 
rate  for  the  support  of  the  central  office,  and  persons  beyond  knife 
switches  should  pay  the  same  charges  as  those  directly  on  the  lines 
connected  with  the  local  switchboard,  or  should  pay  a  nonsubscriber 
per  message  charge. 

[January  22,  1020.] 

Complaint  as  to  toll  connection  and  service  and  division  of 
receipts  between  exchanges;  sustained. 

Browne^  Commissioner:    The  matters  involved  in  this  case 

relate  to  toll  connections,  toll  service  between  the  towns  of  Gandy 

and  Stapletcm,  and  disputes  relative  to  the  division  of  toll  charges. 

•The  ease  has  been  before  the  Commission  on  various  occasions 

and  a  brief  history  of  the  proceedings  is  necessary. 

Almost  two  years  ago  the  Tri-County  Telephone  Company, 
operating  an  exchange  at  Stapleton,  with  various  short  toll  lines 
radiating  therefrom,  filed  a  complaint  with  the  Commission  al- 
leging that  the  Gandy  Switchboard  Company,  operating  at  Gan- 
dy, Nebraska,  refused  to  permit  the  complainant  to  connect  its 
toll  line  with  the  defendant's  switchboard,  and  made  it  necessary 
that  it  maintain  pay  stations  within  the  town  of  Gandy,  scarce 
available  to  those  desiring  the  use  of  toll  service.  Before  the 
matter  could  come  on  for  hearing,  the  defendant  switchboard 
company  permitted  the  connection  to  be  made,  and  filed  an  an- 
swer and  cross  bill  alleging  that  complainant  toll  line  owner  re- 
fused to  divide  toll  earnings  originating  and  terminating  at  Gan- 
dy on  sudi  a  basis  as  to  be  compensatory  to  defendant,  Gandy 
Switchboard  Company,  and  praying  the  Commission  to  take  ju- 
risdiction of  the  matters  involved  in  the  cross  bill  and  make  such 
division  of  toll  earnings  as  would  furnish  to  defendant  proper 
compensation. 

The  matter  came  on  for  hearing  in  July,  1918,  at  Gandy, 
Nebraska,  and  from  the  evidence  there  adduced,  order  was  al- 
tered on  July  24,  1918  (Tri-County  Teleph.  Co.  ▼.  Gandy 
Switchboard  Co.  P.U.R1918F,  120),  finding  that  the  statutory 
divisions  of  toll  earnings  set  out  in  §  7416  K.  S.  1913  were  not 
compensatory  in  the  c|ise  under  investigation,  and  ordering  and 
directing  that  all  toll  eai-nings  on  business  originating  and  termi- 
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nating  at  Gandy  on  the  short  line  business  between  Gkndy  and 
Stapleton  be  divided  on  the  basis  of  45  per  cent  to  the  Gkuidy 
Switchboard  Company  and  66  per  cent  to  tiiie  Tri-Oounty  Tele- 
phone Company,  the  toll  line  owner. 

Almost  immediately  quarrels  arose  between  the  two  companies 
as  to  the  interpretation  of  the  order.  Complainant,  the  Tri- 
County  Telephone  Company,  insisted  that  the  sole  revenue  to 
the  Gandy  Switchboard  Company  contemplated  in  the  order 
was  the  45  per  cent  on  the  short  line  business.  Defendant  in- 
sisted that  in  addition  thereto  it  should  have  the  statutory  divi- 
sion on  toll  calls  passing  to,  or  coming  from,  points  beyond 
Stapleton.  These  quarrels  led  to  the  summary  disconnection  of 
service  by  complainant  and  the  establishment  of  toll  connection 
in  the  office  of  the  county  clerk  in  Gandy.  The  coimty  commis- 
sionei*s  ultimately  ordered  the  phone  out  of  the  coimty  clerk's 
office.  The  village  board  of  Gandy  directed  that  the  poles  of  the 
toll  line  company  be  removed  from  the  streets  of  Gandy  and  be 
placed  in  the  alleys.  This  order  of  the  village  board  applied 
equally  to  the  Gandy  Switchboard  Company.  Notice  was  served 
by  complainant  on  the  Commission  that  it  intended  to  remove 
all  of  its  property  from  the  village  of  Gandy.  The  Commission 
issued  an  order  directing  that  physical  connection  be  not  severed, 
but  in  defiance  of  that  order,  complainant  did  take  up  its  poles 
and  lines  within  the  town  of  Gandy  and  required  that  the  Gandy 
Switchboard  Company  make  connection  at  the  village  limits. 

Temporarily,  service  was  restored  the  latter  part  of  1918,  but 
not  for  long.  Complainant  and  defendant  again  quarreled  with 
the  result  that  the  service  was  cut  off.  Action  was  begun  in  the 
district  court  of  Logan  county  to  require  compliance  with  the 
Commission's  order  and  restoration  of  toll  connection.  Hearing 
on  the  petition  was  held  at  Kearney,  and  stipulation  entered  into 
whereby  defendant  agreed  to  keep  a  deposit  of  $6  in  the  bank  at 
Stapleton  as  a  guarantee  that  toll  bills  would  be  paid,  and  fur- 
ther stipulation  that  the  order  of  the  Commission  would  be  com- 
plied with.  This  stipulation  was  entered  into  April  9,  1919.  It 
was  temporary  relief  only.  On  June  12th,  relations  had  again 
become  so  strained  between  the  manager  of  the  Tri-Coimty  Tele- 
phone Company  and  the  lady  operating  the  switchboard  at  Gan- 
dy, that  service  was  again  disconnected. 
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Motion  was  filed  with  the  Commission  by  defendant,  Gandy 
Switchboard  Company,  asking  for  a  supplemental  order  definite- 
ly establishing  the  controvei-ted  points  and  requiring  the  com- 
plainant to  maintain  the  toll  connections  constantly,  rather  than 
the  intermittent  service  temporarily  between  peace  pacts.  Com- 
plainant objected,  throngh  its  counsel,  to  immediate  hearing  and 
a  ocmtinuance  of  thirty  days  was  granted  in  which  complainant 
might  plead  to  the  motion,  but  the  order  of  the  Commission  found 
complainant  in  contempt  and  directed  that  before  its  answer 
pleading  would  be  received,  it  must  purge  itself  of  this  contempt 
by  reconnecting  its  toll  line.  The  connection  was  re-established 
and  has  remained  in  force  to  the  present  time,  although  no  set- 
tlements have  been  made  pending  the  conclusions  from  the  re- 
hearing. 

Complainant  filed  answer  and  cross  bill  to  the  motion  of  de- 
fendant, asking  for  a  supplemental  order,  but  took  upon  itself 
to  re-entitle  the  case  as  a  new  proceeding  before  the  Commission. 
Reply  was  filed  by  defendant,  using  the  original  title.  This 
mixup  on  the  pleadings  was  considered  at  the  time  of  the  hear- 
ing at  Gandy  on  October  8,  1919,  and  a  ruling  was  made,  and 
not  excepted  to  that  the  original  title  should  be  held  throughout 
all  the  pleadings,  and  that  correction  of  the  pleadings  to  meet 
that  title  was  to  be  considered  as  having  been  made.  It  was  also 
ruled  and  no  exception  taken  that  the  new  pleadings,  viz. :  The 
motion  for  a  supplemental  order  and  cross-petition  thereon,  had 
the  effect  of  reopening  the  whole  cause  for  further  consideration. 

In  its  cross  bill  in  the  late  proceedings,  complainant  asked  for 
certain  conclusions,  viz. : 

1.  That  a  new  order  be  entered  upon  the  matter  of  division 
of  the  toll  between  complainant  and  defendant. 

2.  That  complainant  be  permitted  to  disconnect  its  toll  line 
at  Gandy  on  account  of  poor  condition  of  the  lines  of  the  Gandy 
Switchboard  Company. 

3.  That  connection  not  be  required  until  the  Gandy  Switch- 
board Company  had  organized  as  a  legal  entity  under  the  laws, 
of  the  state  of  Nebraska. 

4.  That  toll  rates  be  measured  on  short  line  business  from 
Stapleton  to  the  respective  termini  of  the  calls  on  the  farmers 
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lines.     That  these  fanners  lines  be  considered  as  toll  lines  for 
the  purposes  of  making  charges  and  divisions  thereon. 

5.  That  until  defendant  has  organized  as  a  corporation,  no 
divisions  of  toll  calls  be  made,  but  all  charges  be  paid  to  the  com-  ^ 
plainant,  Tri-County  Telephone  Company. 

At  the  hearing  in  the  court  house  at  Gandy  in  October  last, 
the  matters  in  dispute  and  the  quarrels  between  the  parties  were 
brought  forth  with  painful  detail.  Much  testimony  was  given, 
which  can  play  but  little  or  no  part  in  reaching  conclusions.  Fol- 
lowing the  taking  of  testimony,  time  was  requested  by  counsel 
for  filing  of  briefs,  and  conclusions  in  the  case  were  delayed 
while  those  briefs  were  being  prepared. 

Exhibits  were  filed  by  the  Tri-County  Telephone  Company, 
showing  the  gross  amount  of  business  between  the  time  the  last 
connection  was  made  in  July,  1919,  and  October  Ist,  following, 
and  during  the  preceding  short  period  of  connection.  These  may 
be  summarized  as  follows  : 


Date. 

Out. 

Id. 

1910,  May   

$25.08 

16.55 

2.95 

14.23 

19.50 

$78.31 

$16.80 

<lun6 

17.95 

July    

5.40 

Aueust    

23.80 

September    

19.00 

Total   .... 

$82.85 

These  gross  earnings  cover  a  steady  period  of  service  slightly 
less  than  four  months,  and  include  not  only  the  short  line  toll 
business  between  Gandy  and  Stapleton,  but  all  longer  toll  mes- 
sages originating  or  terminating  at  Qandy.  The  short  line  busi- 
ness between  Gandy  and  Stapleton,  passing  apparently  entirely 
on  a  15-cent  rate,  amounted  to  $94.90  of  the  total  of  $161.16, 
or  approximately  60  per  cent. 

The  total  amount  of  business  which  will  apparently  originate 
or  terminate  because  of  the  connection  at  Gandy  is  something 
like  $500  per  annum.  Of  this  amoimt  a  considerable  portion 
must  be  paid  to  terminating  and  originating  companies  beyond 
Stapleton,  and  for  proper  line  haul  of  other  companies  owning 
toll  lines.  It  will  thus  be  seen  that  this  unfortunate  series  of 
quarrels  has  resulted  in  the  expenditures  by  the  parties  thereto 
for  counsel  fees  and  expenses  in  excess  of  what  the  controverted 
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amount  will  be  for  ^  period  of  five  years.  It  has  been  a  financial 
mis^ke  throughout  that  the  companies  could  not  come  to  a  prop- 
er understanding.  Counsel  for  the  Gandy  Switchboard  Com- 
pany estimated  that  the  net  revenue  of  the  Tri-Comxty  Company 
from  this  toll  line  would  be  from  $40  to  $60  per  month,  and  that 
every  effort  was  being  made  at  the  expense  of  the  Gandy  Switch- 
board Company  to  increase  these  earnings.  It  will  be  seen  at 
once  that  the  conclusions  were  erroneous.  Unless  the  business 
grows  considerably,  the  gross  tolls  between  Gandy  and  Stapleton 
will  not  exceed  $275,  and  the  gro3s  tolls  on  which  divisions  must 
be  made  not  to  exceed  $500  per  annum. 

[1]  It  is  contended  by  the  Tri-County  Telephone  Company 
that  the  Gandy  Switchboard  Company  cannot  maintain  an  ac- 
tion before  the  Commission  or  any  court  because  it  is  not  legally 
constituted.  It  is  ^n  association  with  by-laws  loosely  followed. 
The  association's  property  is  confined  to  the  town  of  Gandy,  and 
its  revenues  are  from  the  town  properties  and  from  switching 
charges  paid  by  country  lines.  The  Gandy  Switchboard  Com- 
pany is  a  coDMnon  carrier  under  the  laws.  The  constitutional 
amendment  creating  the  Commission  gave  it  jurisdiction  over 
the  rates  and  service  of  conunon  carriers.  The  loose  organization 
of  defendant  switchboard  company  does  not  make  it  other  than 
a  common  carrier.  It  is  itself  privileged  to  appeal  to  the  Com- 
mission, and  it  is  the  Commission's  duty  to  exercise  supervision 
over  this  company  and  its  relations  with  other  companies  accord- 
ing to  law. 

[2,  3]  Counsel  for  the  Tri-County  Telephone  Company  in- 
sisted earnestly  that  toll  messages  arising  at  Stapleton  and  ter- 
minating at  telephones  of  farmers  and  others  on  the  lines  con- 
nected at  the  Gandy  switchboard,  should  be  measured  over  the 
entire  distance,  and  toll  charges  be  commensurate  with  that  dis- 
tance. The  CoDMuission  does  not  consider  the  contention  well 
taken.  It  has  always  ruled  that  toll  messages  are  measured  from 
switchboard  to  switchboard,  and  that  the  lines,  radiating  from 
the  switchboard  within  the  territory  served  by  an  exchange,  are 
merely  local  means  of  delivering  these  messages  and  the  dis- 
tances, required  for  such  delivery,  do  not  figure  in  the  toll  rate. 
It  has  always  been  held  that  a  switched  line  is  for  service  pur- 
poses a  part  of  the  exchange,  and  is  entitled  to  all  the  privileges 
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of  subscribers  belonging  to  the  exchange,  and  that  "other  line 
charges^'  for  toll  messages  between  the  switchboard  and  the  point 
of  destination  on  the  switched  line  are  not  proper. 

[4]  It  is  also  contended  by  counsel  for  complainant,  the  Tri- 
County  Telephone  Company,  that  messages  arising  or  destiii:  t- 
ing  at  points  beyond  knife  switches  on  lines  connected  to  the 
Qandy  switchboard  should  be  subject  to  toll  charges  for  the  en- 
tire distance.  These  parties,  beyond  the  knife  switches,  pay 
nothing  to  the  Gandy  Switchboard  Company,  but,  through  the 
operation  of  knife  switches,  are  able  to  reach  the  Gandy  switch- 
board for  local  interchange  or  for  purposes  of  originating  toll 
calls  to  Stapleton  or  beyond.  These  persons  beyond  knife 
switches  are  in  the  same  position  as  nonsubscribers  who  origi- 
nate calls  on  points  on  lines  directly  connected  to  the  Gandy 
switchboard.  They  cannot  be  held  to  have  originated  toll  calls 
at  the  telephone  instruments  beyond  the  knife  switches.  The 
service  is  purely  local  until  it  reaches  the  Gandy  switchboard, 
and  the  toll  line  company  is  not  interested  in  how  these  local 
messages  reach  that  switchboard.  The  contention  of  counsel 
cannot  be  upheld  in  the  light  of  the  facts.  The  position  taken 
by  the  Commission  through  many  years  in  regard  to  these  mat- 
ters will  be  followed  in  this  instance. 

[5]  The  further  contention  that  all  toll  charges  on  messages, 
arising  or  terminating  at  Gandy,  should  go  to  the  owner  of  the 
toll  line  without  division  until  such  time  as  the  defendant,  Gan- 
dy Switchboard  Company,  becomes  a  legal  entity,  seems  to  have 
no  warrant  in  fact  or  in  the  supporting  argument  of  counsel. 

[6]  We  come  now  to  the  last  contention  of  the  Tri-County 
Telephone  Company  made  in  its  cross  bill  and  answer  to  the 
motion  for  a  supplemental  order,  viz. :  That  the  division  of  tolls 
found  by  the  Commission  to  be  proper,  in  its  order  dated  July 
24,  1918,  is  without  warrant  in  law.  Counsel  for  complainant 
makes  the  flat  assertion  that  inasmuch  as  the  statute  has  fixed 
the  division  of  tolls  at  a  certain  percentage,  the  Commission  is 
without  power  to  change  those  percentages.  Counsel  for  defend- 
ant is  equally  positive  that  the  Conmiission  has  the  power.  Each 
insisted  in  brief  that  the  position  taken  by  it  was  too  obvious  to 
require  discussion.  This  matter  in  dispute,  however,  was  a  close 
enough  question  that  it  received  considerable  attention  from  the 
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Nebraska  supreme  court  before  its  conclusions  could  be  reached, 
although  counsel  in  this  case  found  it  was  easy  to  reach  a  deter- 
mination without  reference  to  the  opinion  of  the  supreme  court. 

In  State  ex  rel.  Missouri  Pacific  E.  Co.  v.  Clarke,  98  Neb. 
566,  the  identical  question,  chiefly  under  consideration  in  this 
case,  was  discussed.  The  railroad  company  had  asked  the  Cora- 
mission  to  consider  an  increase  in  passenger  fares,  alleging  the 
confiscation  of  its  property  under  the  statutory  2-cent  rate.  The 
Conmaission  found  it  had  no  jurisdiction  to  change  a  rate  fi^ed 
by  statute.  The  supreme  court  was  asked  by  the  railroad  com- 
pany for  a  writ  of  mandamus  to  require  the  Commission  to  take 
jurisdiction.  The  court  sustained  the  Commission  and  found 
that  it  was  without  jurisdiction  to  change  a  rate  fixed  by  the 
legislature.  The  opinion  was  by  a  divided  court  It  is  inter- 
esting to  note,  however,  that  the  minority  opinion  in  this  case 
did  not  urge  that  the  Commission  had  the  power  to  set  aside  a 
rate  fixed  by  the  l^slature,  but  contented  itself  with  the  argu- 
ment that  the  legislature  did  not,  in  passing  the  2-cent  passenger 
rate  law,  intend  to  divest  the  Commission  of  the  power  to  review 
that  law,  and  to  amend  it  under  the  terms  of  the  Railway  Com- 
mission Act. 

The  position  taken  by  the  court  in  this  case  is  sustained  by 
inference  in  other  cases.  The  constitutional  provision  gives  the 
Commission  jurisdiction  over  rates  and  service  of  common  car- 
riers. These  two  powers  are  correlative  and  of  equal  rank  in 
the  language  of  the  Constitution.*  Whatever  power  the  Commis- 
sion has  over  service,  as  compared  with  the  legislative  power,  it 
has  over  rates  and  no  more.  The  legislature  has  from  time  to 
time  passed  statutes  affecting  the  service  of  common  carriers, 
which,  by  constitutional  provision,  ai'e  under  the  supervision 
of  the  Commission.  Some  of  these  statutes,  relative  to  service, 
have  been  contested  by  the  carriers  in  court,  and  in  no  instance 
has  the  court,  in  passing  on  the  cases,  indicated  that  the  legisla- 
ture had  usurped  the  prerogatives  of  the  Commission  in  an  un- 
lawful or  unconstitutional  manner. 

Hooper  Teleph,  Co.  ▼.  Nebraska  Teleph.  Co.  96  Neb.  245; 
Davison  v.  Chicago  &  N.  W.  K.  Co.  100  Neb.  462. 

The  action  of  the  Commission  in  revising  the  percentages  for 
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terminating  and  originating  toll  messages  between  Oandy  and 
Stapleton,  was  a  change  by  the  Commission  of  a  rate  fixed  by  the 
legislature.  The  Commission  is  constrained  to  find  that  it  erred 
in  thus  changing  the  statutory  percentages  on  the  grounds  that 
they  were  noncompensatory  in  the  case  under  consideration,  and 
must  find  now  that  it  is  without  power  to  change  those  percent- 
ages. 

[7]  The  Commission  has  certain  judicial  powers.  These  do 
not  include  the  passing  on  constitutioi^ality  of  l^islative  acts. 
The  courts  have  that  exclusive  function. 

Much  testimony  presented  in  the  last  hearing  on  this  case  re- 
lated to  the  value  of  the  toll  properties  for  the  purpose  of  show- 
ing what  a  proper  division  of  toll  revenues  should  be.  This  testi- 
mony, in  the  light  of  the  Commission's  conclusions,  cannot  be 
considered.  Very  possibly  the  commissions  which,  imder  the 
statutes,  will  be  paid  to  the  Gandy  Switchboard  Company  for 
its  services  in  originating  and  terminating  short-line  messages 
between  Gandy  and  Stapleton,  will  not  compensate  for  the  labor 
performed  by  the  operator  at  Gandy.  It  is,  however,  a  matter 
for  the  courts  to  determine,  and  not  this  Commission  imtil  such 
time  as  the  statutory  provision  contained  in  §  7416  R.  S.  1913 
has  been  repealed  by  the  legislature. 

[8]  Service  between  Gandy  and  Stapleton  during  the  year 
and  a  half  this  controversy  has  raged  has  been  unendurable.  It 
cannot  be  allowed  to  continue.  The  town  of  Gandy  is  unfor- 
tunately situated.  Its  railroad. connections  are  not  good  and  its 
only  telephone  outlet  is  by  way  of  Stapleton.  It  is  entitled  to 
continued  and  reasonably  adequate  service.  The  practice  of 
the  manager  of  the  Tri-County  Telephone  Company  of  severing 
connections,  whenever  he  gets  into  a  controversy  with  the  opera- 
tor of  the  Gandy  switchboard,  is  reprehensible  and  ille^l. 
Neither  the  Commission  nor  the  courts  have  ever  said  that  dis- 
putes over  toll  charges  waiTant  the  severance  of  toll  service.  The 
law  plainly  says  that  where  a  controversy  arises  between  the 
toll  company  and  its  connections,  such  controversy  is  to  be  pre- 
sented to  the  State  Railway  Commission.  The  manager  of  the 
Tri-County  Telephone  Company  reaches  violent  conclusions  fre- 
quently, and  does  not  exercise  in  language  the  ordinary  courtesies 
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of  business  life.  It  is  unfortunate  that  the  law^  under  which  the 
Commission  operates^  does  not  permit  it  to  use  more  vigorous 
methods  in  enforcing  its  orders  on  matters  of  service.  It  must 
rely  in  the  district  courts,  through  application  for  mandatory 
injunction.  The  physical  connection  law,  however,  is  a  separate 
statute  with  penalties  of  its  own  and  the  aggrieved  party  has  the 
right  to  begin  criminal  proceedings  for  these  hasty  and  unwar- 
ranted disconnections  of  toll  service,  such  as  have  taken  place 
in  the  case  under  discussion. 

On  the  other  hand  the  relations  between  the  operator  of  the 
Gandy  Switchboard  Company  and  the  manager  of  the  Tri-Coun- 
ty  Telephone  Company  have  apparently  become  so  strained  as  to 
seriously  interfere  with  the  service  between  the  two  points.  It 
is  the  duty  of  the  oflScers  of  the  Qfmdy  Switchboard  Company 
to  keep  in  touch  with  these  business  relations,  and  to  do  what 
they  can  to  prevent  this  controversy  becoming  a  permanent  in- 
terchange of  questionable  compliments.  The  Gandy  community 
is  entitled  to  this  active  effort  <mi  the  part  of  the  oflScers  of  its 
telephone  company.  They  appear  to  be  fair-minded  men  and  the 
situation  that  has  grown  up  has  been  partly  due  to  carelessness. 

[9]  The  operator  of  the  Gandy  switchboard  is  not  being  par- 
ticularly well  paid,  and  is,  of  course,  reluctant  to  take  care  of  this 
important  toll  business  on  the  compensation  awarded  by  the 
statute.  The  officers  of  the  Gandy  Switchboard  Company  should 
relieve  her  of  all  expense  incident  thereto,  such  as  the  sending 
out  of  toll  bills,  or  the  delay  of  settlement  of  tolls  until  the  six 
months  rental  payment  is  collected.  The  expense  of  sending  out 
the  statements  and  doing  the  collecting  should  be  borne  by  the 
switchboard  company  out  of  revenue  which  it  is  in  a  position  to 
collect  rather  than  to  come  out  of  the  meager  earnings  of  the  op- 
erator. The  Gandy  Switchboard  Company  has  admitted  that 
nonsubscribers,  beyond  the  knife  switches,  have  full  benefit  of 
the  operator's  efforts  at  the  Gandy  switchboard  for  local  inter- 
change of  service  and  for  the  originating  of  toll  calls.  It  is  axio- 
matic in  telephone  regulation  that  proper  business  rules  will 
prevent  any  one  getting  a  service  for  nothing,  and  the  switch- 
board company  should  at  once  publish  a  charge  for  all  messages 
reaching  the  Gandy  switchboard  from  any  person  who  does  not 
pay  the  regular  rental  rate  for  the  support  of  the  central  office. 
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Theiie  persons  beyond  the  knife  switches  should  pay  the  same 
charges  as  those  directly  on  the  lines  connected  at  the  Gandy 
switchboard,  or  should  pay  a  nonsubscriber  per  message  charge, 
which  charge  is  in  no  sense  a  toll  charge.  The  messages  are 
entirely  local  in  their  nature  and  should  not  be  considered  in 
the  divisions  of  toll  earnings. 

The  Tri-County  Telephone  Company  testified  that  toll  mes- 
sages, destinating  to  points  beyond  the  knife  switches,  were 
sources  of  considerable  annoyance.  This  was  denied  by  the 
switchboard  company,  which  declared  that  such  messages  were 
rare  and  that  the  service  was  not  poor.  The  service  between 
Stapleton  and  Gandy  is  apparently  on  the  two  ticket  plan.  Es- 
pecially where  there  is  any  danger  of  delay  in  making  the  con- 
nections, the  Stapleton  operator  should,  on  inbound  messages, 
merely  notify  the  Gandy  operator  as  to  the  party  wanted,  and 
the  Gandy  operator  should  get  him  on  the  line  and  then  make 
the  connections  with  Stapleton. 

The  testimony  adduced  at  the  time  of  the  hearing  indicated 
an  abuse  of  certain  knife  switches  connecting  farm  lines  between 
Gandy  and  Stapleton.  This  abuse  must  not  continua  Any 
messages  between  Gandy  and  Stapleton  should  not  be  put  through 
these  knife  switches  unless  the  toll  line  is  not  in  working  order, 
and  when  ihescf  arm  lines  are  used  in  lieu  of  the  toll  connection 
between  Gandy  and  Stapleton,  the  same  charge  should  be  made 
as  if  the  toll  lines  were  used.  The  existence  of  these  knife 
switches  should  in  no  case  relieve  a  patron  of  the  payment  of  a 
toll  charge  which  he  would  otherwise  have  been  compelled  to  pay, 

ORDER 

It  is  therefore  ordered  by  the  Nebraska  State  Railway  Com- 
mission that  the  settlement  between  the  Tri-County  Telephone 
Company  and  the  Gandy  Switchboard  Company  of  certain  toll 
earnings,  now  in  dispute,  shall  be  made  on  the  basis  of  10  per 
cent  of  the  toll  charge  to  the  Gandy  Switchboard  Company  on 
all  inbound  messages  from  point  of  origin  to  point  of  destina- 
tion, and  15  per  cent  measured  likewise  on  all  outbound  messages 
arising  on  the  lines  radiating  locally  from  the  Gandy  switch- 
board. These  percentages  shall  be  paid  up  to  a  maximum  which 
binds  the  toll  company  on  all  toll  business  where  the  Gandy 
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switchboard  plays  a  part  These  commissions  shall  form  the 
basis  of  settlement  on  all  future  business. 

It  is  further  ordered  that  particular  person  calls  between 
Qandy  and  Stapleton  shall  be  charged  for  at  15  cents  per  call  of 
not  to  exceed  five  minutes  duration,  and  5  cents  for  each  addi- 
tional two  minutes.  Station-to-station,  or  number-to-n\miber, 
calls  shall  be  10  cents  for  a  like  period  with  the  same  added 
minutes  extra  charge. 

It  is  further  ordered  that  in  making  the  settlement  monthly 
on  toll  business,  the  Gandy  Switchboard  Company  shall  receive, 
in  addition  to  the  percentages  heretofore  set  out,  its  due  propor- 
tion of  the  line  haul  to  represent  the  one^half  mile  or  thereabouts 
of  toll  line  owned  by  defendant  to  make  connection  with  the  toll 
line  of  the  Tri-County  Telephone  Company.  Any  disputes  rela- 
tive to  these  settlements  shall  be  forthwith  referred  to  the  Ne- 
braska State  Railway  Commission.  . 

It  is  further  ordered  that  the  Gandy  Switchboard  Company 
shall  make  a  nonsubscriber  charge,  applicable  to  all  messages 
arising  beyond  certain  knife  switches  at  the  ends  of  its  farm 
lines,  of  10  cents  per  call  with  an  option  to  such  person  beyond 
such  switches  to  pay  the  regular  monthly  rate  for  service. 


nx:braska  state  railway  commission. 

BE  NUCKOLLS  COUNTY  INDEPENDENT  TELEPHONE 

COMPANY. 

[Application  No.  4065.] 

Security  issues  —  Stock,  dividends, 

1.  A  telephone  company  was  authorized  to  issue  stock  dividends 
to  its  stockholders  in  payment  for  deferred  dividends. 

Security  issues  —  Deferred  maintenance, 

2.  A  telephone  company  was  authorized  to  issue  stock  to  bring 
its  property  up  to  70  per  cent  condition,  where  dividends  had  been 
withheld  from  the  stockholders  for  investment  in  the  property. 

Return  —  Telephone  company  —  Percentage, 

3.  A  telephone  company  was  held  entitled  to  a  return  of  7  per 
cent  on  the  rate  base. 

Depreciation  —  Maintenance  —  Telephone  plant  —  Percentage, 

4.  A  telephone  company  was  authorized  to  set  aside  10  per  cent 
of  the  original  cost  of  its  property  lor  maintenance  and  depreciation. 
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Betum  —  Deferred  dividends  »  Exiensiana. 

5.  The  Nebraska  Commission  does  not  look  with  favor  upon  ihm 
practice  of  deferring  the  payment  of  dividends  when  earned,  and  in- 
Testing  the  money  in  extensions,  since  such  a  policy  has  a  strong  ten- 
dency to  discredit  the  securities  resulting  in  many  small  stockholders 
selling  their  stock  for  less  than  it  is  worth;  and,  therefore,  all  exten- 
sions and  betterments  should  be  provided  for  out  of  the  proceeds  of 
sales  of  securities. 


Betum  •*  Deferred  dividends  —  Aacertainment. 

Discussion  of  method  of  ascertaining  the  extent  of  liability  of 
utility  company  to  its  stockholders  for  deferred  dividends,  p.  773. 
Return  •*  Operating  eotpeneee  •»  Maintenanee  —  Condition  per  cem$ 
on  telephone  property. 

Statement  that  telephone  property  should  be  maintained  at  70  per 
cent  condition,  p.  775. 

[January  29,  1920.] 

Applioation  for  authority  to  increase  telephone  rates;  grant- 
ed.  , 

Hall,  Oommissioner :  The  Nuckolls  County  Independent  Tele- 
phone Company  was  incorporated  in  May,  1904,  and  issued 
stock  which  was  paid  for  at  par,  as  follows: 

For  the  year  ending  April  1,  1905  $8,582.60 

For  the  year  ending  April  1,  1906  6,634.80 

For  the  year  ending  April  1,  1907  4,792.50 

For  the  year  ending  April  1,  1908  2,040.20 

For  the  year  ending  April  1,  1909  417.50 

For  the  year  ending  April  1,  1910 687.50 

For  the  year  ending  April  1,  1911  137.50 

For  the  year  ending  April  1,  1912 350.00 

For  the  year  ending  April  1,  1913  75.00 

For  the  year  ending  April  1,  1914  75.00 

For  the  year  ending  April  1,  1915  100.00 

For  the  year  ending  April  1,  1916 25.00 

Making  a  total  receipt  from  stock  sales  $23,917.50 

This  was  used  in  the  construction  of  exchanges  at  Nelson, 
Nora,  Angus,  Ruskin,  and  Oak. 

As  new  phones  were  demanded  the  company  used  a  large  por- 
tion of  its  operating  revenues  in  extending  its  properties  to  the 
extent  that  the  dividends  paid  out  were  restricted  to  less  than 
reasonable  and  the  total  original  cost  of  the  properties,  accord- 
ing to  the  report  of  the  engineering  department  of  the  Commis- 
sion, amounted  to  $70,841.06.  This  made  it  impossible  for  the 
company  to  declare  and  pay  reasonable  dividends  and  properly 
maintain  the  properties  because  of  the  large  extensions  that  had 
been  constructed.  Thb  resulted  in  the  properties  that  cost  $70,- 
841.06  depreciating  to  $41,796.01,  the  present  or  depreciated 
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value  as  shown  by  the  report  of  the  engineers.     The  company 
now  faces  two  propositions : 

1.  The  stockholders  have  not,  nor  are  they  now  receiving  prop- 
er dividends. 

2.  A  large  reconstruction  which  will  call  for  much  more 
money  than  that  necessary  for  normal  maintenance  and  deprecia- 
tion. 

In  short,  these  are  the  conditions  upon  which  the  company 
bases  its  application  for  an  increase  in  rates. 

The  present  rates  are  $1.50  for  business  and  $1  for  residence 
and  farm  phones.  It  asks  to  increase  the  business  rate  75  cents 
per  month  and  the  residence  and  farm  rates  50  cents  per  month. 

The  company  is  operating  116  business  and  1,094  residence 
and  farm  phones.  The  increase  asked  for  would  make  a  total 
increase  per  year  of  $7,608.  If  the  operating  revenues  are  in- 
sufficient to  operate,  maintain  the  plant,  and  pay  dividends  in 
a  proper  amount,  the  rates  should  be  raised  to  make  up  the  de- 
ficiency, of  course,  considering  what  the  past  revenues  have  done. 
But  if  the  revenues  have  been  used  in  building  up  large  proper- 
ties during  the  early  years  when  the  realized  depreciation  was 
small  and  the  stockholders  were  receiving  small  dividends,  then 
a  complete  check  should  be  made  of  all  revenues  received  and 
the  disbursements  of  the  same  that  the  relative  rights  of  the  pub- 
lic'and  that  of  the  company  might  be  determined. 

Assuming  that  the  company  should  have  received  7  per  cent 
net  dividends  through  all  the  years  upon  its  investment,  we  will 
charge  to  the  company  all  dividends  received  and  credit  it  with 
the  amount  less  than  7  per  cent  that  it  received.  We  will  then 
credit  the  company  with  7  per  cent  interest  on  the  deferred  divi- 
dends down  to  April  1,  1919.  Likewise,  when  the  company 
paid  out  more  than  7  per  cent,  we  will  charge  it  with  the  excess 
and  7  per  cent  upon  the  excess  down  to  April  1,  1919.  The 
credits  less  the  debits  will  be  the  sacrifice  the  company  has  made 
in  deferred  dividends  for  the  full  period  based  upon  a  7  per  cent 
net  return.  This  will  be  shown  by  the  following  tabulation, 
which  shows  the  amount  of  money  paid  in,  when  paid  in,  the  rate 
of  dividends  paid,  the  amount  of  dividends,  the  amount  of  divi- 
dends deferred,  the  interest  on  the  deferred  dividends,  the 
amount  in  excess  of  7  per  cent  paid  out  as  dividends^  and  the 
interest  on  the  excess  down  to  April  1,  1919 : 
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As  we  have  shown  above,  the  proceeds  of  stock  sales  amount  to 
$23,917.50,  and  the  total  deferred  dividends  that  should  be  cred- 
ited to  the  company,  together  with  interest  on  the  same,  as  shown 
above,  amount  to  $9,602.31,  making  a  total  sacrifice  of  the  stock- 
holders of  $33,519.81. 

[1,  2]  The  engineers'  report  shows  the  original  cost  of  the 
properties  to  be  $70,841.06  and  the  depreciated  value  to  be  $41,- 
796.01.  The.  studies  of  the  department  through  a  course  of 
years,  from  a  standpoint  of  the  service  to  be  rendered,  show  that 
telephone  properties  should  be  maintained  to  at  least  70  condi- 
tion per  cent.  Applying  this  rule  to  the  present  company,  we 
find  that  the  $70,*841.06  of  properties  at  a  70  condition  per  cent 
would  amount  to  $49,588.70.  The  present  value  being  $41,- 
796.01,  the  value  of  the  property  falls  short  of  the  70  condition 
per  cent  by  the  difference  between  the  last  two  figures  amounting 
to  $7,792.69.  It  is  the  duty  of  the  corporation  to  provide  itself 
with  sufficient  capital  to  construct  adequate  facilities  to  furnish 
the  service  reasonably  required  and  that  of  the  public  to  pay  rates 
sufficient  to  raise  revenues  to  operate,  maintain  the  plant,  and 
pay  a  fair  rate  of  dividends  upon  the  investment  by  the  company. 
The  company  did  not  get  a  fair  rate  of  dividends  and  we  are 
allowing,  as  shown  above,  $9,602.31  as  a  stock  dividend  to  make 
up  the  deficit  which  brings  the  capital  up  to  $33,519.81  and  we 
are  of  the  opinion  that  the  company  should  sell  additional  stock 
in  the  amount  of  $7,980.19,  which  will  make  the  total  outstand- 
ing stock  $41,500.  It  will  be  noted  that  the  figure  above  of  $7,- 
792.69  would  bring  the  properties  up  to  the  70  condition  per 
cent.  The  last  figure  of  $7,980.19  is  used  not  only  to  bring  the 
properties  up  to  70  condition  per  cent,  but  make  an  even  amount 
in  stock  issue.  The  capital  stock  then  outstanding  will  be  as 
follows : 

Original  stock    $23,917.50 

Stock  dividend  9,602.31 

Additional  stock,  the  proceeds  of  which  are  to  be  spent  on  the 

properties  7,980.19 

Total  stock   $41,500.00 

When  the  $7,980.19  has  been  spent  on  the  properties,  the  pres- 
ent value  of  $41,796.01  will  have  been  increased  to  $49,776.20. 
This  will  show  a  value  in  the  plant  above  the  then  outstanding 
stock  of  $8,276.20,  or  11  plus  per  cent  based  on  the  original  cost 
of  the  properties  of  $70,841.06  and  will  be  available  for  capital- 
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ization  should  some  unforeseai  contingency  arise  making  it  nec- 
essary to  secure  funds  for  replacements  or  reconstruction.  This 
amount  should  not  be  considered  as  a  part  of  the  value  in  the 
plant  upon  which  the  company  should  receive  returns. 

[3]  Therefore,  the  Commission  finds  that  the  amount  upon 
which  the  applicant  should  receive  dividends,  assuming  that  the 
company  will  spend  on  the  properties  the  $7,980.19,  as  shown 
above,  is  $41,500,  and  rates  will  be  made  sufficient  after  all  other 
expenditures  are  taken  care  of,  to  pay  dividends  upon  that 
amount  at  7  per  cent,  making  a  total  annual  dividend  of  $2,905. 

The  operating  statement  of  the  company  for  the  year  ending 
April  1,  1919,  shows  a  net  profit  for  dividends  of  but  $746.41. 
It  asks  for  an  increase  of  $7,608,  based  on  an  estimated  increase 
in  expenses  of  $6,922.  Upon  this  showing  the  increase  in  rates 
over  the  increase  in  the  expenses  amounts  to  $686.  The  net 
above  expenses,  according  to  the  operating  expenses  for  the  last 
year,  as  shown  above  is  $746.41,  which  would  leave  a  net  for 
dividends  per  year  of  $1,432.41. 

The  accuracy  of  the  conclusions  just  reached  depend  upon 
whether  the  expenditures  of  moneys  from  the  operating  revenues 
for  the  year  were  properly  chargeable  to  operation,  maintenance, 
and  replacements,  or  whether  a  large  portion  of  the  expenditures 
should  have  been  charged  to  plant  account  and  the  capital  fur- 
nished by  the  corporation  from  the  proceeds  of  the  sales  of  secu- 
rities.   Page  2  of  Exhibit  No.  1  contains  the  following  statement : 

Tolls  collected   $4,903.21 

Phone  rentals 15,590.57 

Sundry  receipts 503.29 

Cash  on  hand  (April  1,  1918)   1,512.16 

Total   receipts    $22,509.23 

Expenditures, 

Livery  hire $1,238.64 

Labor  for  upkeep    1,205.90 

Secretary,  treasurer  and  directors 996.50  (operation) 

Rents  paid    162.00          " 

Troublemen    ". 1,663.48 

Taxes  paid    620.08          " 

Sundry  expenses  286.33          *• 

Poles  bought 865.00 

Printing    91.25         ** 

Light,  coal  and  water  189.15          •• 

Frei^t  and  drayage   164.46 

Supplies  (wire,  cable,  cross  arms,  ringer,  etc.)   4,478.42 

Postage  and  stationery  63.0S         ** 

Total $12,024.14 

(Error  in  company  footing  of  $7.00.) 
P.U.R.1920B. 
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Of  tlie  above  amounts  the  items  followed  b^  the  word  "<^ration/' 
which  was  placed  there  by.  the  Commission,  are  proper^ 
chargeable  to  operation  and  amoimt  to $2,408.34 

The  balance  that  was  spent  for  maintenance,  replacements  and 

extensions  to  j^lant  amounts  to  9,616.80 

[4]  The  Commmission  is  requiring  10  per  cent  on  the  original  cost 
of  properties  to  be  set  up  for  maintenance  and  depreciation, 
which  on  these  properties  amounts  to 7,084.1C 

Making  the  amount  spent  for  the  year  for  such  purposes  to  be  in 

excess  of  the  10  per  cent  by $2,531.70 

We  will  now  continue  with  the  annual  statement : 

DiTidends  paid $1,913.40 

Interest  paid    55.70 

Operating  paid 4,363.83 

Collecting 222.81 

TolU  paid  to  the  Lb  T.  &  T.  Co. 3,591.18 

Cash  on  hand 1 338.17 

Total    $22,509.23 

1  (Company's  exhibit  $345.17.    See  error  above.) 

We  will  now  recast  the  above  items  for  the  year  for  the  pur- 
pose of  distributing  to  the  different  items  of  expenditures  the 
proposed  increases  in  the  respective  items,  which  will  be  as  fol- 
lows: 

General  operation  $2,408.34 

Ten  per  cent  for  maintenance  and  depreciation 7,084.10 

Excess  above  the  10%  spent  in  the  properties 2,531.70 

Dividends  paid 1,918.40 

Interest    55.70 

Operation  paid 4,363.83 

Collecting 222.81 

Tolls  paid  to  L.  T.  &  T.  Co 3,591.18 

Cash  on  hand   338.17 

Total    $22,609.23 

Estimated  and  actual  increases  in  the  above  amounts  for 
which  the  company  asks  an  increase  in  rates  are  as  follows : 

Actual  increase  in  salaries  of  directors,  secretary  and  treasurer, 

and  operation $762.00 

Maintenance,  depreciation  and  reconstruction  estimated 6,160.00 

Total  proposed  increase $6,922.00 

This  increases  the  item  shown  above  as  "operatiwi  paid"  $762, 
making  a  total  for  the  item  $5,125.83,  and  the  item  "excess 
above  the  10  per  cent  spent  in  the  properties,"  $6,160,  making  a 
total  for  the  item  of $8,691.70 

The  last  item  being  solely  a  capital  charge  should  be  provided 
for  out  of  the  proceeds  of  the  sales  of  securities  and,  should  not 
be  paid  for  out  of  operating  revenues.  However,  as  previously 
shown,  $7,980.19  will  place  the  properties  in  a  70  plus  c(mdi- 
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tion  per  cent,  and  we  will  not  require  the  company  to  sell  its 
securities  for  reconstruction  in  excess  of  this  amount.  The  spe- 
cific items  then  for  which  operating  revenues  ^vill  be  necessary 
are  the  following: 

General  operation   $2,408.34     * 

Operation   6,125.83 

Collecting    222.81 

Total    17,756.98 

Maintenance  and  depreciation  at  10  per  cent  upon  the. 

original  cost  of  the  properties •. 7,084.10 

Dividends  at  7  per  cent  on  $41,500 2,906.00 

Total    $17,746.08 

It  will  be  observed  that  the  item  "tolls  paid  to  L.  T.  &  T.  Co." 
has  been  omitted,  but  in  considering  revenues  the  net  toll  will  be 
taken.  Likewise  the  item  "interest"  is  also  omitted,  for  the  rea- 
son that  the  indebtedness  wiU  be  converted  into  stock  and  the 
interest  item  is  provided  for  in  the  item  "dividends.'' 

Now  we  have  $17,746.08  that  must  be  met  by  gross  operating 
revenues.  The  company  has  116  business  subscribers  at  $1.50 
per  month  and  1,094  residence  and  fai*m  subscribers  at  $1  per 
month.    The  total  annual  receipts  from  this  source  is 

Business    $2,088.00 

Besidence    13,128.00 

Total    $15^16.00 

Net  toll  revenue,  based  on  last  year $1,312.00 

39  phones  switched  @  35^   163.80 

Sundry  receipts  based  on  last  year 503.00 

Total  receipts  at  present  rates   $17,194.80 

We  therefore  have  a  deficit  of $551.28 

The  Commission  is  of  the  opinion  that  this  deficit  should  be 
provided  for  by  an  increase  in  the  rates. 

The  Commission  is  also  of  the  opinion  and  suggests  that  a 
general  manager  be  employed  to  take  charge  of  all  the  bookkeep- 
ing and  give  personal  and  constant  attention  to  the  business  of 
the  company.  This  will  in  all  probability  make  it  necessary  to 
increase  the  salary  that  is  now  being  paid  to  the  secretary.  It 
may  also  be  necessary  to  increase  the  salaries  of  a  part  of  the 
girls  and  the  taxes  have  already  been  increased.  For  all  of  the 
above  purposes  the  Commission  is  of  the  opinion  that  the  rates 
should  be  increased  as  follows; 
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Business  20  cents  per  month  equals  per  year $278.40 

Residence  and  farm  15  cents  equals  per  year  1,069.20 

Switching  39  phones  15  cents  per  month  equals  per  year • .         70.20 

Total   $2,317.80 

This  will  leave  a  net  surplus  of $1,766.52 

Therefore  the  Commission  is  of  the  opinion  and  so  finds  that 
the  applicant  should  sell  its  common  stock  at  par  in  the  amoimt 
of  $17,582.50.  The  first  receipts  from  such  sales  to  the  amount 
of  $7,980.19  shall  be  expended  in  betterments,  replacements  and 
reconstruction.  The  balance,  amounting  to  $9,602.31,  shall  be 
paid  out  as  deferred  dividends  on  the  present  outstanding  stock. 

[5]  The  Commission  is  also  of  the  opinion  and  so  finds  that 
the  rate  of  dividends  to  be  paid  in  the  future  shall  not  exceed 
7  per  cent  on  $41,500,  unless  specifically  authorized  by  the  Com- 
mission. The  Commission  does  not  look  with  favor  on  deferring 
dividends  when  earned  by  the  corporation  to  its  stockholders  and 
investing  the  money  in  extensions  to  the  properties  because  such 
a  policy  has  a  strong  tendency  to  discredit  the  securities,  result- 
ing in  many  small  stockholders  selling  their  stock  for  less  than 
what  it  is  worth  because  they  do  not  realize  that  their  stock  is 
worth  a  premimn. 

The  Commission  is  therefore  of  the  opinion  and  so  finds  that 
all  extensions  and  betterments  constructed  in  the  future  shall  be 
provided  for  out  of  the  proceeds  of  sales  of  securities  and  that 
the  company  shall,  when  all  of  the  above  conditions  are  complied 
with,  pay  dividends  at  the  end  of  each  fiscal  year  at  the  rate  of 
7  per  cent  on  $41,500,  amounting  to  $2,905.00. 

If  the  10  per  cent  on  $70,841.06,  amounting  to  $7,084.10, 
for  maintenance  and  depreciation  shall  prove  to  be  inadequate  to 
properly  maintain  the  properties  and  the  $7,756.98  should  not 
be  sufficient  for  operating  expenses,  or  if  either  of  these  items 
should  prove  to  be  too  small  and  the  operating  revenues  have  not 
increased  in  like  proportion,  the  Commission  should  raise  the 
rates  on  some  class,  or  all  classes  of  the  service. 
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NEBRASKA  STATB  BAHiWAY  OOMIHSSIOK. 

BE  TELEPHONE  TOLL  KATES  IN  NEBBASKA. 
[General  Order  No.  47.] 

Mtates  —  Telephone  •*  ToU  •*  Day  and  nigiM  charges^ 

1.  The  breaking  point  between  day  and  early  night  telephone  toll 
rates  was  fixed  at  8:30  p.  M. 

Bates  —  Telephones  —  Federal  classification. 

2.  All  telephone  companies  operating  toll  charges  in  Nebraska  and 
using  the  Federal  scale  ol  classificati<m,  were  authorized  to  continae 
such  use  for  the  period  of  1920,  on  condition  that  the  companies  include 
in  monthly  bills  an  explanation  of  the  classes  of  toll  service  and  the 
differences  in  rates  involved,  and  that  operators  be  instructed  to  add 
to  the  publicity  as  extensively  as  possible  in  dealing  with  patrons. 

Rates  —  Telephone  toll  »  Distance  not  exceeding  12  miles. 

3.  A  telephone  company  was  required  to  publish  a  rate  of  14  coits 
on  toll  messages  for  distances  not  to  exceed  12  miles,  where  existing 
rates  were  not  lower  than  that  amount. 


Return  —  Botfte  —  Valuation. 

Discussion  of  the  necessity  of  valuation  for  the  purpose  of  per- 
manently fixing  telephone  rates,  p.  J81. 
Return  —  Basis  — >  Temporary  rates  —  Omission  of  vaiuatian. 

Discussion  of  reasons  for  temporarify  fixing  telephone  rates  with- 
out valuation,  p.  781. 
Mtates  —  Telephones  —  Federal  classification  of  toll  charges. 

Discussion  of  the  reasons  and  justification  for  and  the  effect  of 
the  Federal  classification  of  telephone  toll  charges,  on  the  peraon-to- 
person,  station-to-station,  and  report  basis,  p.  782. 
Mtates  —  Telephones  —  Comparative  toU  bases. 

Tkble  showing  comparison  of  toll  rate  structures  oo  prewar  and 
station-to-station  and  person-to-person  basis,  p.  786. 
Mtates  —  Telephone  toll  —  Report  charge  — >  Abttses  of  service. 

Discussion  of  report  charge  in  Federal  classification  of  telephone 
ioXI  service  as  a  means  of  remedying  former  abuses  St  toll  serviee,  p. 

[January  31,  1920.] 

Gensbal  order  pen)»itting  Federal  classification  of  toll  rates 
to  be  continued  for  192r» 

Browne,  Commissioner:  I)yie  tp  war  conditions  the  Commis- 
sion in  November,  1918,  authorized  temporary  higher  toll  rates, 
the  increase  being  a  flat  percentage  pf  ^.  Shortly  thereafter, 
the  Federal  government,  then  operating  toU  properties  of  the 
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nation,  promulgated  toll  rates  of  national  scope,  built  on  a  very 
different  plan  of  operation.  These  rates  were  made  effective 
January  21,  1919.  They  were  held  up  by  injunction  proceed- 
ings brought  by  the  state  of  Nebraska  and  various  other  states, 
on  the  question  of  jurisdiction.  These  proceedings  were  dis- 
missed by  the  United  States  Supreme  Court.  In  the  latter  part 
of  June,  1919,  the  toll  rates  now  being  charged  in  Nebraska  went 
into  effect  by  the  Federal  order.  Wire  c<Mnpanies  were  returned 
to  their  owners  by  Act  of  Congress  on  July  31,  1919,  with  the 
provision  that  unless  proper  authority  made  changes,  the  rates 
then  in  effect  should  continue  until  December  1,  1919,  when  au- 
tomatically, if  no  further  action  was  taken,  the  rates  would  re- 
turn to  the  effective  schedules  prior  to  Government  action.  Press 
of  work  prevented  the  Nebraska  Commission  from  giving  the 
necessary  careful  consideration  to  the  matter  before  the  deter- 
mining date  and  a  temporary  extension  of  the  Federal  rates  was 
made  until  January  31,  1920.  Contemporaneously,  a  general 
order  was  issued  requiring  all  toll  ccHnpanies  to  appear  and  show 
cause  why  the  Federal  rates  and  classification  should  not  be  or- 
dered discontinued. 

Hearings  on  the  matter  were  held  in  the  office  of  the  Commis- 
sion December  17  to  19,  1919,  and  much  testimony  was  taken. 

Most  of  the  toll  properties  of  the  state  are  owned  by  the  Ne- 
braska Telephone  Company,  and  the  Lincoln  Telephone  &  Tele- 
graph Company.  Most  short  line  toll  properties,  individually 
owned,  do  business  jointly  with  these  two  large  companies  and 
perforce  must  operate  under  the  same  schedules  and  rules.  In 
order  to  pass  intelligently  on  the  question  of  toll  rates,  it  is  essen- 
tial that  a  physical  valuation  of  toll  properties  and  careful  allo- 
cation of  units  used  in  common  for  exchange  and  toll  purposes  ■ 
be  made.  No  such  studies  have  been  made  by  the  Commission 
for  various  reasons. 

First,  these  proceedings  are  to  consider  a  temporary  extension 
of  present  war  time  schedules  and  not  for  final  determination  of 
proper  toll  rates. 

Second,  this  is  a  period  of  high  operating  costs,  reflected  gen- 
erally in  high  charges  for  service.  Studies  previously  made  as 
to  the  combined  toll  and  exchange  revenues  of  the  two  companies 
owning  a  very  large  part  of  the  toll  properties  of  the  state  showed 

IP.U.R.1920B. 


Digitized  by 


Google 


782  NEBRASKA  STATE  RAILWAY  COMMISSION. 

conclusively,  that  there  could  be  no  diminuticm  in  these  combined 
revenues  at  this  time,  without  damage  to  service  and  properties. 
It  is  quite  possible  that  a  physical  valuation  of  toll  properties 
would  show  higher  earning  capacity,  than  on  exchange  proper- 
ties. If  this  were  true,  it  would  call  for  reduction  in  toll  rates 
and  according  increase  in  exchange  rates.  Exchange  rates  are 
now  high  and  it  is  the  plan  of  the  Commission  that,  temporarily 
at  least,  toll  service  can  bear  the  added  burden  better  than  ex- 
change service,  and  that  the  present  relation  should  not  be  dis- 
turbed at  this  time. 

Third,  to  make  a  valuation  of  toll  properties  and  a  segrega- 
tion of  common  units  of  service  would  require  a  vast  amount  of 
work  by  engineers  and  an  expenditure  of  money  which  the  Com- 
mission at  this  time  does  not  possess. 

Hence,  it  would  appear  to  be  a  matter  of  good  discretion  as 
well  as  necessity,  to  continue  for  another  temporary  period,  the 
present  rate  relationship  between  tolls  and  exchanges! 

Present  toll  service  is  on  a  classified  basis.  The  three  divi- 
sions being:  (a)  person-to-person  service,  (b)  station-to-station, 
or  number-to-number  service,  (c)  report  charges. 

Station-to-station  service  is  the  base  on  which  all  other  charges 
are  made.  It  is  applied  to  that  portion  of  the  total  business 
where  subscribers  call  the  number  of  the  party,  or  the  name  of 
the  subscriber,  if  niunber  is  not  known,  and  talk  to  anyone  who 
answers.  It  is  not  new  service,  although  never  heretofore  classi- 
fied. Prior  to  the  war  from  13  to  15  per  cent  of  the  total  toll  busi- 
ness went  by  choice  on  this  basis,  although  no  rate  inducement 
was  involved.  Sometimes  the  calling  party  was  indifferent  as  to 
who  answered.  Sometimes  the  matter  of  speed  in  making  con- 
nections was  the  determining  factor.  The  rates  now  in  effect 
for  this  class  of  service  are  approximately  prewar  toll  rates  with 
short'  line  business  passing  slightly  cheaper  than  at  prewar  rates. 
This  rate  relationship  will  be  shown  by  tabulation  later. 

Person-to-person  service  passes  under  present  schedules  at 
about  20  per  cent  higher  cost  than  prewar  rates  for  short  dis- 
tances, and  25  per  cent  hi^er  on  the  entire  business.  This 
class  of  service  was  generally  used  prewar  and  still  predominates. 
It  has  certain  variations.    Appointment  calls  and  messenger  calls 

are  modified  classifications  of  the  person-to-person  scheme,  and 
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nt  the  present  time  pass  at  a  rate  SO  per  cent  higher  than  the 
station-to-station  service,  and  25  per  cent  higher  than  the  person- 
to-person  service. 

Toll  companies  for  several  years  had  studied  the  possibility 
of  station-to-station  service  and  took  advantage  of  the  period  of 
Federal  control,  to  urge  its  adoption  nationally  because  of  the 
advantages  of  unified  rules  on  toll  business.  Since  the  relin- 
quishment of  the  operation  of  toll  lines  by  the  Federal  Govern- 
ment, the  toll  companies  have  been  urging  state  Ccnnmissions  to 
continue  the  use  of  classifications,  and  very  generally  they  have 
done  so  for  indeterminate  future  periods.  In  the  meantime,  the 
classification  will  be  carefully  studied  by  all.  In  Nebraska,  on 
the  advice  of  the  Commission,  extensive  studies  are  being  mado^ 
of  the  effect  of  the  classification,  in  the  process  of  which  many 
thousands  of  toll  tickets  are  being  analyzed.  With  the  results 
of  that  study  at  hand,  the  Commission  will  be  in  a  better  posi- 
tion to  pass  intelligently  on  the  classification  as  a  permanent 
matter. 

The  chief  purpose  of  the  station-to-station  business  and  its 
development  is  speed  in  handling  messages.  For  several  years, 
after  the  division  of  toll  territory  between  South  Platte  and 
North  Platte,  toll  circuits  were  ample  for  all  purposes.  They  are 
now  overcrowded  for  peak-load  business.  The  measure  of  effi- 
ciency for  toll  circuits  is  the  capacity  to  handle  the  heaviest  de- 
mands, which  demands  occur  between  9  and  10  a.  m.  daily,  and 
again  in  lesser  degree  between  2  and  3  p.  m.  Peak-load  'telephone 
business  differs  from  peak-load  passenger  transportation  in  that 
the  telephone  business  cannot  be  crowded.  Only  one  message 
can  pass  over  one  circuit  at  a  time.  The  use  of  the  toll  line  is 
divided  between:  (a)  The  period  the  operator  is  making  the  con- 
nection, (b)  the  conversation  time,  (c)  the  dead  time.  The  dead 
time  or  idle  time  of  toll  circuits  averaging  more  than  twenty 
hours  of  the  twenty-four,  and  only  one-third  of  the  busy  time  is 
actually  used  in  talking,  under  the  old  plan  of  operation. 

Studies  in  the  possession  of  the  Commission  show  that  at' least 

three  station-to-station  messages  can  be  completed  in  the  same 

time  two  person-to-person  messages  can  be  handled.     Obviously, 

etation-to-station  messages  will  allow  a  greater  use  of  present 

toll  properties  that  would  be  in  case  if  that  class  of  messages 
P,U.R.1920B. 


Digitized  by 


Google 


784  NEBRASKA  STATE  RAILWAY  C0MMI6SI0K. 

were  not  in  use.  If  such  greater  capacity  cannot  be  secured^ 
additional  toll  circuits  must  be  constantly  constructed  and  the 
resulting  additional  investment  must  be  rewarded  by  earnings 
that  the  public  must  pay.  Already  toll  companies  have  perfected 
one  element,  for  increasing  speed  in  transacting  business  addi- 
tional to  the  station-to-station  service.  Formerly,  toll  calls  were 
carefully  recorded  by  the  operator  at  the  originating  end  and  all 
the  information  was  passed  to  the  operator  at  the  terminating 
end,  and  there  copied  on  a  ticket.  This  took  time.  Wherever 
possible  now,  a  single  ticket  is  used  and  the  operator  at  the  orig- 
inating end  makes  the  only  record.  She  it  is,  who  talks  in  a 
preliminary  way  to  the  party  called.  The  operator  at  the  ter- 
minating end  has  no  other  duty  thag  to  make  the  proper  local 
connection  as  on  a  local  call  between  subscribers. 

Station-to-station  service  will  predominate  on  short  distance 
business.  The  charge  for  station-to-station  service  is  made  when- 
ever parties  at  the  two  stations  are  connected  and  are  willing  to 
risk  getting  connection  with  someone  who  can  transact  business. 
On  long  haul  calls  the  charge  is  high  enough  that  there  will  be 
an  unwillingness  to  risk  failure  to  secure  connections  who  can 
talk  business.  Hence,  long  distance  calls  will,  for  the  most  part, 
pass  person-to-person.  The  short  distance  business  is  the  heavy 
toll  business  and  if  it  can  be  speeded  up  it  will  be  a  distinct  ad- 
vantage in  promptness  of  connections,  amount  of  business  pass- 
ing over  given  circuits,  and  in  necessary  rates. 

In  the  Opinion  of  the  Commission  the  value  of  the  station-to- 
station  service  will  depend  somewhat  on  its  development  If  it 
can  be  used  on  part  of  their  messages,  by  most  toll  users,  it  will 
justify  its  existence.  Studies  recently  completed  in  Minnesota 
indicate  that  more  than  25  per  cent  of  all  messages  are  passing 
station-to-station.  A  recent  study  in  Nebraska  on  certain  cir- 
cuits, none  of  which  were  for  short  distances,  or  intertown, 
showed  an  increase  between  May  and  December  in  the  station-to- 
station  business  of  4^  per  cent  of  the  total  calls.  Testimony  was 
that  including  short  haul  busineiss  possibly  the  station-to-station 
service  in  Nebraska  is  now  fully  as  heavy  as  in  Nebraska. 

The  manager  of  the  Milbum  &  Anselmo  Telephone  Company, 
with  certain  short  line  properties,  testified  that  fully  one-half  of 
his  toll  business  passed  atation-to-station  now.     The  vice-presi- 
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dent  of  the  Platte  Valley  Telephone  Company  of  ScottsbluflF  tes- 
tified that,  on  business  confined  to  the  North  Platte  valley,  46 
per  cent  were  person-to-person  calls,  and  52  per  cent  station-to- 
staticHi  calls.  On  longer  haul  messages  the  person-to-person  busi- 
ness was  69  per  cent  and  the  station-to-station  business  21  per 
cent  <rf  the  total.    These  figures  are  encouraging. 

Evidence  in  possession  of  the  Commission  indicates  that  rev- 
enues under  the  rates  and  classification  now  in  use  are  less  than 
under  the  war  time  scale  previously  authorized  by  this  Commis- 
sion. A  careful  study  for  a  week,  by  the  I^ebraska  Telephone 
Company,  showed  that  under  the  war  time  rates  authorized  by 
the  Nebraska  Commission  the  average  cost  of  a  message  in  Ne- 
braska was  42.94  cents,  and  under  the  present  scale  and  classifi- 
cation, 41.81  cents.  The  Lincoln  Telephone  &  Telegraph  Com- 
pany, whose  hauls  avw'age  shorter,  found  that  the  cheaper  short 
line  rate  of  the  Federal  scale  seriously  embarrassed  it  financially 
in  curtailment  of  revenue. 

Following  is  a  tabulation  showing  comparative  rates  in  mes- 
sages for  distances  up  to  62  miles,  under  the  prewar  scale  and 
under  the  two  classes  of  the  present  scale : 

Comparison  of  Rate  Btructure, 


MUes. 


0-12 
12-17 
18-22 
22-24 
24-32 
33-37 
37-40 
40-42 
43-48 
48-62 
52-56 
56-62 


Prewar. 

Station  to 

Person  to 

Station. 

Person. 

$.16 

$.10 

$.15 

.16 

.15 

.20 

.20 

.20 

.25 

.26 

.20 

.25 

.25 

.25 

.30 

.30 

.30 

.40 

.35 

.30       . 

.40 

.35 

.35 

.45 

.40 

.35 

.45 

.40 

.40 

.50 

.45 

.40 

.50 

.45 

.45 

.55 

The  average  prewar  rate  for  one  message  into  each  of  these 
blocks  was  30.8  cents  per  message.  The  present  scale  for  station- 
to-station  business  shows  an  average  of  28.7  cents.  The  present 
average  for  person-to-person  business  is  36.7  cents.  For  longer 
haul  business  the  spread  between  the  station-to-station  and  the 
person-to-person  charge  slightly  increases.  The  station-to-station 
rates  will  average  now  for  all  business,  approximately  the  pre- 
war rates. 
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If  the  station-to-station  business  can  be  developed  to  a  reason- 
able extent,  it  will  of  course  result  in  a  saving  to  those  who  can 
use  it,  as  it  is  a  cheaper  grade  of  service  than  can  otherwise  be 
given.  It  will  add  speed  to  connection.  This  has  already  been 
proved.  It  will  not,  however,  necessarily  reduce  the  revenues  of 
the  toll  companies,  because  of  the  added  number  of  messages 
which  can  be  handled  over  a  given  amount  of  property.  It  is, 
in  fact,  quite  likely  that  it  may  increase  the  revenues  of  the 
company  because  of  volume  of  business  and  at  the  same  time  be 
a  saving  to  patrons.  It  will  keep  down  investments.  This  result 
would  not  follow  unless  there  is  such  a  demand  in  the  peak  period 
that  it  cannot  be  handled  fairly  promptly  on  any  other  plan 
without  adding  to  toll  circuits. 

In  authorizing  the  continuance  of  these  classifications,  the 
Commission  is  impressed  with  the  necessity  of  publicity  for  this 
cheaper  grade  of  service.  That  publicity  has  not  thus  far  been 
adequate.  A  condition  of  this  order  will  be  that  toll  companies 
should  include,  with  each  monthly  bill  rendered  to  its  subscrib- 
ers and  patrons,  for  the  months  of  March,  April,  and  May,  1920, 
a  slip  containing  brief  and  simple  explanation  of  the  classes  of 
toll  service  and  the  differences  in  rates  involved.  Toll  operators 
shall  also  be  instructed  to  add  to  this  publicity  in  dealing  with 
their  patrons  as  extensively  as  is  possible;  without  detracting 
from  efficiency  of  operation. 

[1]  More  than  a  year  ago  the  labor  problem  of  telephone  com- 
panies had  become  so  acute  that  it  was  difficult  to  hold  operating 
forces  for  the  period  6  to  8  p.  m.,  to  handle  the  business  arising 
during  those  hours,  under  the  one-half  rate  in  effect.  To  relieve 
this  situation  the  Commission  made  the  breaking  point  between 
day  and  night  rates,  9 :30  p.  m.  This  has  since  been  changed  to 
8 :30  p.  M.  The  effect  of  this  is  to  spread  this  early  night  load 
until  it  can  be  cared  for  with  smaller  operating  forces.  This 
condition  should  be  continued,  and  the  order  will  provide  for 
the  breaking  point  between  day  and  early  night  rates  at  8 :30  p.  m. 
It  will  also  continue  the  one-fourth  day  rate  between  12  p.  m.  and 
4:30  A.  M.  This  period  is  but  little  used  except  on  very  long 
distance  calls,  but  may  deveh^p.  It  is  a  period  when  operators 
are  almost  idle.  Day  rates  will  be  charged  between  8 :30  a.  m. 
and  8 :30  p.  m.,  one-half  day  rates  from  8 :30  p.  m.  to  12  p.  m., 
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and  one-fourth  day  rates  between  12  p.  m.  and  4:30  a.  m.  The 
Minnesota  studies  indicate  that  .at  the  present  time  less  than  10 
per  cent  of  all  messages  will  pass  during  the  special  rate  night 
periods.  Appointment  calls  and  messenger  calls  will  continue 
at  the  50  per  cent  increase  over  the  day  station-to-station  rate. 
Only  one  message  in  a  thousand  is  an  apportionment  call,  and 
about  three  messages  in  each  thousand  require  the  use  of  a  mes- 
senger. These  higher  rates  are  fully  justified  by  the  amount 
of  time  required  to  make  the  arrangements  for  such  calls.  Time 
was  when  no  difference  in  rates  represented  this  extra  service, 
although  a  very  great  difference  in  the  amount  of  time  spent  by 
the  telephone  company  on  such  messages  existed.  The  conven- 
iences, if  they  exist,  of  appointment  calls,  should  be  reflected  in 
the  charges  made. 

The  third  chief  factor  in  the  classification  now  used  is  the  re- 
port charge,  a  charge  not  made  prior  to  the  period  of  govern- 
ment control.  This  charge  is  not  primarily  for  revenue  pur- 
poses, as  only  2^  per  cent  of  the  revenues  from  person-to-person 
calls  comes  from  report  charges.  That  rate  is  one-fourth  the 
station-to-station  rate.  The  time  required  to  attempt  to  make  a 
connection  and  to  report  the  failure,  considerably  exceeds  the 
time  required  in  completing  the  connection  where  conversation 
is  had.  It  is  no  fault  of  the  telephone  company  that  connection 
is  not  made.  It  has  used  its  facilities  and  the  time  of  its  opera- 
tors in  making  the  effort.  Frequently  the  calling  party  secures 
vahiable  information. 

More  particularly  the  charge  is  for  the  purpose  of  heading  off 
certain  extensive  abuses.  Large  users  of  toll  service  were  the 
chief  offenders.  Systems  of  codes  were  worked  out  under  which 
information  was  passed  back  and  forth  without  any  conversation 
actually  taking  place,  and  the  necessary  information  was  impart- 
ed at  no  expense.  Again  telephone  companies  were  asked  to  call 
a  considerable  number  of  towns  in  the  effort  to  locate  a  person. 
Often  no  conversation  resulted  from  these  efforts  to  locate  par- 
ties, even  when  actually  located,  as  the  information  was  secured 
without  conversation.  Toll  lines  were  incumbered  with  such 
requests  to  the  detrim^t  of  Intimate  business  and  revenues 
were  seriously  affected.  Toll  rates  under  normal  conditions  were 
P.U.R.1920B. 
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higher  as  a  result  of  these  practices^  than  would  have  been  neo- 
essary  had  they  been  eliminated. 

The  report  charge  will  partially  cure  the  evils.  R^)ort  charges 
will  not  be  made  where  a  failure  to  make  connections  results,  if 
later  during  the  same  day,  conversation  between  same  parties 
takes  place.  No  charges  will  be  made  where  the  company  fails 
to  report  within  one  hour  of  the  time  the  call  is  placed.  Keport 
charges  can  only  be  made  on  person-to-person  messages,  for  the 
reason  that  if  no  connection  is  made  on  a  station-to-station  mes- 
sage no  charge  at  all  results.  Report  charges  have  been  included 
in  the  classification  for  the  past  seven  months.  Seven  person-to- 
person  messages  are  completed  without  a  report  diarge,  where 
one  message  results  in  a  report  charge.  H^ice  while  the  charge 
heads  off  certain  extensive  abuses  on  the  part  of  users  who  could 
well  afford  to  pay  for  the  services  they  secured,  it  does  not,  at 
the  same  time,  impose  any  serious  burdens  on  the  telephone  us- 
ing public,  as  a  whole.  The  Commission  is  constrained  to  in- 
dorse heartily  the  efforts  of  the  company  to  head  off  the  practice 
of  getting  toll  service  without  any  charges. 

[2]  The  present  classification  of  toll  business  and  the  sched- 
ules of  rates  now  in  effect  will  be  continued  for  part  or  all  of 
the  year  1920.  In  the  meantime,  the  Commission  will  on  its 
own  motion  make  certain  investigations  and  require  other  inves- 
tigations from  the  companies  for  the  purpose  of  ascertaining 
whether  the  classification  shall  become  permanently  established 
for  toll  business. 

[8]  Because  of  serious  impairment  of  revenues,  which  it 
could  ill  afford  at  the  time  of  the  adoption  of  the  present  classi- 
fication and  rate  scales,  the  Lincoln  Telephone  &  Telegraph 
Company,  party  hereto,  secured  slightly  higher  than  standard 
rates  on  toll  messages  for  distances  of  not  more  than  40  miles, 
and  these  higher  rates  are  now  in  effect.  To  put  these  short  dis- 
tance rates  down  to  a  standard  basis  at  this  time  would  result 
in  a  deficit  in  the  company's  finances  and  the  Commission  will 
not  do  so  now.  It  will  allow  the  present  scale  of  this  company 
to  stand  with  one  exception.  The  standard  rate  for  distances  of 
not  more  than  12  miles  is  10  cents  station-to-station,  where  the 
prewar  rate  was  originally  15  cents.  The  Lincoln  company  has 
been  charging,  with  the  permission  of  the  Federal  government^ 
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15  cents  for  this  short  distance  business.  When  the  war  tax  ia 
added  it  makes  the  rate  20  cents  on  intertown  business  which  is 
100  per  cent  higher  Aan  the  standard  rate  approved  above.  The 
Commission  will  require  this  company  to  publish  a  rate  of  14 
cents  on  messages  for  distances  not  to  exceed  12  miles^  where  at 
present  the  rates  are  not  lower  than  that  amount 


NEBRASKA  8TATB  BAHiWAY  COMMISSION. 

GEORGE  H.  BAILEY  et  aL 

V. 

GOTHENSBTTEG  LIGHT  &  POWER  COMPANY. 

ParUeB  —  Sufjloieney  of  complaint. 

Under  S  7600  of  the  Nebraska  R.  8.  1913,  providing  that  *Vhen 
the  question  is  one  of  oommon  or  general  interest  of  many  persons,  or 
when  the  parties  are  very  numerous,  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all,"  it  is  unnecessary  for  complainants,  complaining  of  the 
ccmdition  of  an  irrigation  ditch  to  name  all  of  the  owners  of  water 
rights  on  the  part  of  whom  they  are  prosecuting,  and  where  complain- 
ants speak  with  such  clarity  as  to  the  territory  affected  as  to  permit 
of  defendants  properly  preparing  an  answer,  it  ia  unnecessary  that 
complainants  should  describe  the  lands  eff  each  person  affected. 

[February  7,  1920.] 

Motion  to  require  ocmiplamants  to  make  complaint  more  ape- 
cifie;  denied. 

Browne^  Commissioner:  Complainants  berein  make  certain 
all^ations  relative  to  conditions  of  irrigation  canal  of  defend- 
ants company,  particularly  that  portion  from  a  point  midway 
between  Lake  Helen  and  the  outlet  of  the  canal  to  the  outlet, 
and  allege  further  insufScient  and  inadequate  service  in  the 
past  and  prospects  of  similar  conditions  in  the  future  by  reason 
of  such  physical  conditions  alleged. 

Complainants  ask  that  a  hearing  be  held  and  an  order  be  en- 
tered requiring  the  defendants  to  clean  out  the  canal  over  the 
portion  complained  about;  that  def aidants  be  required  to  use 
the  maintenance  tax  paid  by  complainants  and  others  similarly 
situated  on  that  portion  of  the  canal  which  serves  such  oomplain- 
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ants  and  others;  that  defendants  be  prohibited  from  selling  tem- 
porary water  rights  to  seasonal  users  in  excess  of  the  capacity 
of  the  canal  to  carry  water  needed  by  the  complainants  and  other 
similarly  situated;  that  defendants  be  required  to  maintain  a 
ditch  rider^  and  proper  measuring  boxes  at  points  of  intake  to 
the  laterals ;  that  defendants  operate  the  canal  through  a  longer 
period  each  year ;  that  the  rights  of  each  person,  as  to  temporary 
water  rights  shall  be  secondary  to  the  rights  of  those  owning  per- 
manent water  rights. 

Motion  was  filed  by  defendants  asking  that  complainants  be 
required  to  name  all  owners  of  water  rights  on  behalf  of  whom 
they  prosecute  as  complainants,  with  description  of  the  lands  of 
each  person;  that  complainants  be  required  to  name  the  years 
in  which  the  maintenance  tax  has  been  $2.50  per  acre  per  an- 
num ;  that  complainants  set  out  and  name  the  years  intended  to 
bo  covered  by  allegations  in  the  first  part  of  paragraph  eleven 
which  relates  to  the  misuse  of  maintenance  tax  by  defendants 
and  that  complainants  make  more  definite  and  certain  the  alle- 
gations in  paragraphs  12,  13,  14,  and  16  of  the  complaint. 

Relative  to  alleged  wrongful  practices  of  defendants  in  the 
matter  of  furnishing  service  to  complainants  and  those  for  whom 
they  speak,  the  Commission  has  always  followed  the  practice 
set  out  in  §  7600  R.  S.  1913  in  permitting  a  group  of  complain- 
ants to  appear  for  themselves  and  for  others  similarly  situated, 
which  provisions  of  the  statute  reads:  "When  the  question  is 
one  of  common  or  general  interest  of  many  persons,  or  when  the 
parties  are  very  numerous,  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  all.'^ 

Tt  appears  to  the  Commission  further  that  the  complainants 
speaks  with  such  clarity  as  to  the  territory  afFected  as  to  permit 
of  defendants  properly  preparing  answer. 

It  is  the  opinion  of  the  Commission  farther  that  other  ampli- 
fications of  the  charges  desired  by  defendant  in  its  motion  ai*e 
more  properly  matters  of  evidence  than  of  pleadings.  The  com- 
plaint states  a  cause  of  action.  The  defendants  will  therefore  be 
required  to  answer  not  later  than  February  25,  1920,  and  the 
matters  at  issue  will  be  set  down  for  hearing  at  Gothenburg, 

Nebraska,  on  the  8th  day  of  March,  1920. 
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NEW  YORK  PUBI/IO  SERVICE  COMMISSION,  SECOND 
DISTRICT. 

BE  AUSABLE  FOBKS  ELECTRIC  COMPANY,  INC. 
[Case  No.  6695.] 

Sale  —  Franchise  rights. 

1.  A  business  corporation,  conducting  an  electric  utility  business 
not  proyided  for  in  its  charter,  has  no  "rights"  to  do  an  electric  busi- 
ness which  can  be  taken  over  by  another  company. 

Monopoly  and  competition  —  Bights  of  rival  companies, 

2.  A  Commission  should  not  give  its  consent  to  the  exercise  of  a 
franchise  by  a  utility  company  in  a  particular  municipality,  when 
such  action  would  result  in  unrestricted  competition  with  a  rival  com- 
pany, although  the  applicant  was  first  in  the  field,  it  appearing  that 
the  rival  company  is  operating  therein  with  the  consent  of  the  Com- 
mission. 

Discrimination  —  Free  lighting  to  m,unicipality  ^^  Monopoly  and 
oompetition* 

3.  The  promise  of  an  applicant  for  permission  to  serve  a  particular 
territory,  that  it  will  give  free  service  to  the  municipality,  should  have 
no  weight  in  determining  the  issue  whether  two  rival  companies  should 
be  allowed  to  operate  in  the  same  mimicipality. 


Consolidationf  merger,  and  sale  —  Com,peting  companies  —  Policy, 

Discussion  of  the  advantage  of  merger  of  companies  in  bitter  con- 
flict over  public  utility  business  in  the  same  territory,  p.  796. 
Consolidation,  merger,   and  sale  —  Jurisdiction  of  Commission  — 
Com/peting  companies. 

Statement  that  Commission  is  without  power  to  compel  merger  of 
utility  companies,  p.  797. 

[January  27,  1920.] 

Petitioist  uBder  §  68,  of  the  Public  Service  Commissions 
Law,  for  permission  to  construct  an  electric  plant  in  the  town  of 
Jay,  Essex  county,  and  for  approval  of  the  exercise  of  a  fran- 
chise therefor  received  from  the  town;  and  under  §  69,  for 
authority  to  issue  $25,000  in  conunon  capital  stock ;  permission 
to  exercise  unlimited  franchise  denied;  permission  granted  to 
present  limited  franchise  for  consideration  of  Commission. 

Appearances :  Charles  J.  Vert,  Plattsburgh,  New  York,  for 
the  applicant;  Fred  A.  Torrance,  Ausable  Forks,  Xew  York, 
representing  various  citizens  of  the  town  of  Jay  and  also  the 
town  of  Jay;  Thon^ias  O'Connor,  Waterford,  New  York,  for  the 
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Northern  Adirondack  Power  Company,  in  opposition;  George 
E.  O'Connor,  Waterford,  New  York,  for  the  North6m  Adiron- 
dack Power  Company. 

Fennelly  Commissioner:  The  hamlet  of  Ausable  Forks  has 
about  2,100  inhabitants,  and  is  located  on  both  sides  of  the  Ausa- 
ble river,  one  side  being  in  the  town  of  Blaqk  Brook,  Clinton 
county,  the  other  side  being  in  the  town  of  Jay,  Essex  county. 

On  March  11,  1911,  a  franchise  was  granted  to  the  Keeseville 
Electric  Company  (now  the  Northern  Adirondack  Power  Com- 
pany) by  the  local  authorities  of  the  town  of  Jay.    August  24, 

1911,  the  Public  Service  Commission  approved  the  exercise  of 
a  franchise  by  the  Northern  Adirondack  Power  Company  in  the 
town  of  Jay,  and  on  December  6,  1911,  an  order  was  made  au- 
thorizing a  mortgage  and  issuance  of  bonds  to  extend  the  com- 
pany's line  to  Ausable  Forks  and  construct  a  distribution  system 
therein.  The  line  was  extended  to  Ausable  Forks  and  the  dis- 
tribution system  was  constructed  on  the  Jay  side  of  the  river. 
August  12,  1912,  the  Northern  Adirondack  Power  Company  was 
granted  a  franchise  in  the  town  of  Black  Brook.    Novembw  13, 

1912,  the  Public  Service  Commission  granted  permission  to  the 
Northern  Adirondack  Power  Company  to  exercise  a  franchise 
in  Black  Brook.  The  company  did  not  develop  the  Black  Brock 
side. 

In  1897,  the  J.  &  J.  Rogers  Company,  a  manufacturing  com- 
pany, installed  a  small  lighting  plant  for  the  purpose  of  lighting 
the  company's  store.  Later  current  was  carried  to  a  small  hotel, 
then  to  residences  of  certain  officers  of  that  company.  From  this 
small  beginning  there  gradually  grew  up  a  substantial  electric 
business  in  Ausable  Forks. 

December  12,  1912,  the  Northern  Adirondack  Power  Com- 
pany filed  a  complaint  with  the  Public  Service  Commission 
against  the  J.  &  J.  Rogers  Company  objecting  to  the  latter  com- 
pany engaging  in  the  electric  business,  as  it  was  a  business  cor- 
poration and  without  l^al  authority  to  engage  in  such  business. 

These  rival  companies  continued  in  the  electric  business  until 
a  decisiem  of  the  supreme  court  June  22,  1918,  declaring  the 
J.  &  J.  Rogers  Company  had  not  the  right  to  engage  in  the  elec- 
tric lighting  business  (Public  Service  Commission,  2iid  Dist  v. 
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J.  &  J.  Bogers  Co.  defendant^  and  Northern  Adirondack  Power 
Company,  intervenor,  108  Misc.  711,  P.U.R.1918r,  882,  170 
N.  Y,  Supp.  964).  This  decision  was  appealed  to  the  appellate 
division,  and  affirmed  (184  App.  Div.  705,  P.TJ.R1919A,  876, 
172  N.  Y.  Snpp.  498). 

On  September  20, 1918,  the  Ausable  Forks  Electric  Company, 
Incorporated  petitioned  the  Public  Service  Commission  for  per- 
mission to  acquire  property  and  to  exercise  franchise  rights  in 
the  town  of  Jay,  Essex  county ;  to  take  over  the  physical  electri- 
cal equipment  and  rights  of  the  J.  &  J.  Rogers  Company,  and  to 
issue  stock  to  the  ext^it  of  $25,000  for  the  purchase  of  such  elec- 
trical equipment  and  rights,  and  to  purchase  water  power,  water 
wheel,  and  generator. 

\  [1]  No  such  "rights"  to  do  an  electric  business  can  be  taken 
over  as  the  J.  &  J.  Rogers  Company  had  no  such  rights.  Mr. 
Justice  Rudd  used  the  following  language  in  his  decision :  "By 
a  violation  of  the  law  it  has  not  secured  an  implied  franchise." 
"It"  r^erring  to  the  J.  &  J.  Ilogers  Company. 

The  disposition  of  the  main  question  in  this  case  makes  un- 
necessary a  decision  at  this  time  as  to  the  issuance  and  sale  of 
stock  and  the  expenditure  of  the  proceeds  of  same. 

The  contest  between  J.  &  J.  Rogers  Company  and  the  North- 
em  Adirondack  Power  Company  has  been  severe  and  has  ex- 
tended over  a  long  period  of  time.  Without  setting  forth  in  de- 
tail the  various  steps  in  that  contest,  it  may  be  considered  that 
the  record  herein  fairly  shows  that  the  owners  of  the  Keeseville 
Electric  Company,  owners  of  the  Northern  Adirondack  Power 
Company  (successor  to  the  Keeseville  company)  and  the  owners 
of  the  J.  &  J.  Rogers  Company  were  on  friendly  terms  when  the 
Keeseville  company  received  its  franchise  from  the  town  of  Jay, 
and  when  the  Northern  Adirondack  Power  Company  received 
its  franchise  from  the  town  of  Jay ;  that  these  franchises  would 
not  have  been  granted  against  the  opposition  of  the  Rogers  com- 
pany; that  the  Rogers  company  did  not  oppose  the  extension  of 
the  lines  of  the  Northern  Adirondack  company  to  Ausable  Forks 
and  the  exercise  of  its  franchise  therein,  and  that  the  Northern 
Adirondack  company  was  not  then  opposed  to  the  Rogers  com- 
pany conducting  its  electric  business  in  the  manner  and  to  the 
extent  then  conducted;  that  the  Northern  Adirondack  Power 
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Company  issued  stocks  and  bonds  and  expended  the  avails  there- 
of to  extend  its  transmission  line  to  Ausable  Forks,  and  to  con- 
struct its  distribution  system  there  without  any  agreement  on 
the  part  of  the  J.  &  J.  Kogers  Company  that  the  Northern  Adi- 
rondack Power  Company  have  a  monopoly  of  the  electric  busi- 
ness in  Ausable  Forks;  that  the  Northern  Adirondack  Power 
Company  took  the  business  chance  of  there  being  a  sufficient  de- 
mand for  its  electric  energy  to  warrant  the  extension  of  its  trans- 
mission line  to  Ausable  Forks,  and  the  construction  of  its  distri- 
bution system  therein. 

[2]  Assuming  the  facts  above  stated  as  being  fairly  estab- 
lished, should  the  application  be  granted  ? 

The  Commission  should  give  protection  to  the  business  of  util- 
ity companies  that  have  been  duly  authorized  to  enter  the  utility 
field,  and  have  made  expenditures  relying  upon  that  authoriza- 
tion at  least  to  the  extent  of  protecting  them  against  ruinous  com- 
petition. Such  competition,  while  it  works  to  the  temporary 
advantage  of  the  public,  is,  in  the  long  run,  disastrous  to  the 
public  and  to  both  companies.  This  protection  should  certainly 
be  thrown  about  a  company  that  gives  or  can  be  made  to  give 
good  service.  There  are  two  reasons  for  this  rule.  It  tends,  in 
the  long  run,  to  give  a  steadier,  better  service  to  the  public,  and 
it  is  also  fair  to  those  who  enter  a  new  field  and  build  it  up  that 
they  should  profit  by  their  initiative  and  energy,  and  be  allowed 
to  reap  the  financial  fruits  of  their  labor.  In  this  case, — ^regard- 
ing this  applicant  as  being  in  the  place  and  stead  of  the  J.  &  J. 
Rogers  Company  and  successor  to  that  company's  duties  and 
equities, — the  second  reason  does  not  apply.  The  J.  &  J.  Rog- 
ers Company  was  first  in  the  field  and  had  it  partly  developed. 
The  apparent  equities  between  the  companies  would  seem  to 
warrant  a  decision  that  both  companies  be  returned  to  the  status 
quo  ante,  each  with  a  free  opportunity  to  develop  according  to 
the  capacity  of  each. 

Right  at  this  point  in  the  logic  of  the  case  comes  the  stumbling 
block.  It  may  be  assumed  that  with  the  power  of  the  J.  &  J. 
Rogers  Company  in  Ausable  Forks  and  in  view  of  the  recent  past 
and  present  attitude  of  those  who  control  these  rival  companies, 
such  a  free  competition  would  probably  mean  the  wiping  out  of 
the  Northern  Adirondack  Power  Company,  so  far  as  its  business 

P.U.R,1920B. 


Digitized  by 


Google 


RB  AUSABLE  FORKS  ELECTRIC  CO.  795 

in  Ausable  Forks  is  concerned,  and  the  use  and  value  of  its  trans- 
mission line  to  that  point,  with  consequent  disastrous  results  to 
the  company.  The  Northern  Adirondack  Power  Company  is  in 
Ausable  Forks  under  authority  of  this  Commission.  Its  seen 
rities,  issued  under  like  authority,  are  outstanding,  and  the  com- 
pany's business  and  its  securities  should  have  reasonable  protec- 
tion. The  Commission  should  not  give  its  consent  to  the  exercise 
of  a  franchise  allowing  free  and  unrestricted  competition  be- 
tween these  rival  companies. 

The  question  has  been  raised  as  to  the  relative  capacity  of 
these  rival  companies  to  serve  the  public.  It  may  be  fairly  found 
that  the  Ausable  Forks  Electric  Company,  because  of  its  con- 
nection with,  and  backing  of,  the  J.  &  J.  Rogers  Company,  and 
because  of  its  having  access  to  the  latter  company's  sources  ol 
power,  would  have  a  larger  amount  of  power  and  of  a  more  de- 
pendable character  than  the  Korthem  Adirondack  Power  Com- 
pany can  develop  at  its  plant;  that  the  Northern  Adirondack 
Power  Company  has  not  rendered  first  class  service  at  times, 
although  it  is  only  fair  to  say  that  its  service  is  steadily  improv- 
ing, but  will  be  subject  to  such  interruption  and  fluctuations  as 
are  necessarily  incident  to  dependence  upon  a  single  water  pow- 
er, and  a  single  transmission  line.  Ausable  Forks  has  electric 
fire  fighting  apparatus.  Several  sources  of  power  would  give 
additional  protection  in  case  of  a  large  fire.  A  single  source  of 
power  and  a  single  line  might  prove  sufficient,  but  if  either  the 
source  or  the  line  failed  in  such  an  emergency  the  results  would 
be  extremely  serious.  Complaints  against  the  service  of  the  com- 
pany have  been  quite  nimaerous  in  the  recent  past,  but  it  appears 
from  the  nature  of  the  complaints  that  they  are  due,  at  least  in 
part,  to  the  desire  on  the  part  of  some  portion  of  the  population 
of  Ausable  Forks  to  favor  the  Ausable  Forks  Electric  Company 
as  against  the  Northern  Adirondack  Power  Company. 

[3]  One  of  the  chief  reasons  heretofore  urged  by  the  J.  &  J. 
Rogers  Company  in  its  own  behalf  was  the  amount  of  free  light- 
ing, particularly  free  public  lighting,  which  that  company  had 
furnished  and  was  furnishing  in  the  hamlet  of  Ausable  Forks. 
The  petitioner  urges  the  same  reason  in  its  behalf  and  agrees, 
if  permitted  to  exercise  its  franchise  and  construct  its  lines,  that 
it  will  furnish  substantially  the  same  free  lighting.     If  tb<fe 
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Northern  Adirondack  Power  Company  had  been  in  the  field  first 
and  had  developed  the  field,  a  proposition  of  the  above  nature 
should  have  no  weight  in  opening  the  field  to  the  company  pro- 
posing it  Free  lighting  to  some  customers,  no  matter  who  the 
customers  may  be,  is  in  its  essence  an  unjust  discrimination.  Of 
course  there  may  be  an  exception  to  this  rule  where  the  contribu- 
tion comes  solely  from  the  pockets  of  the  owners  of  the  company 
and  does  not  affect  adversely  the  rates  x>£  the  paying  consumers 
and  the  integrity  of  the  utility. 

.  The  former  giving  of  free  lighting  and  the  petitioner's  agree- 
ment to  continue  free  lighting  should  have  no  weight  in  deter- 
mining the  issues  raised  in  this  proceeding.  If  a  company  has 
the  right  to  contribute  such  free  lighting  as  it  desires,  under  the 
above  conditions,  it  also  has  the  ri^t  to  refuse  free  lighting  at 
any  time  and  whenever  its  owncors  so  determine.  As  to  the  agree- 
ment which  petitioner  states  has  been  entered  into  with  the  J. 
&  J.  Bogers  Company,  whereby,  am<mg  other  things,  petitioner 
agrees  to  continue  the  free  lighting  of  streets,  public  buildings, 
etc.,  as  heretofore  furnished  by  the  J.  &  J.  Bogers  Company,  and 
to  furnish  power  for  fire  fighting  apparatus  in  the  hamlet  of 
Ausable  Forks  free  of  charge  as  was  done  by  the  J.  &  J.  Eogers 
Company,  heretofore,  it  is  questioiutble  whether  a  public  utility 
can  bind  itself  by  such  a  contract  to  carry  out  an  agreement 
which  may,  in  the  future,  under  different  conditions,  or  under 
different  ownership  of  the  J.  &  J.  Bogers  Company,  cause  an 
undue  and  unfair  burd^i  to  fall  upon  the  ovmers  of  the  petition- 
er. However,  as  that  is  not  a  provision  in  the  franchise  but  in 
the  agreement  between  the  J.  &  J.  Bogers  Company  and  the 
petitioner,  it  is  not  necessary  at  this  time  to  make  a  determina- 
tion as  to  same. 

All  of  which  leads  naturally  to  the  conclusion  that  where  pri- 
vate interests  are  in  such  bitter  ccwtflict  over  a  public  utility  busi- 
ness, due  r^ard  for  the  public  interest  as  well  as  the  fair  equities 
between  the  parties  themselves,  would  bring  about  a  merger  of 
companies  or  some  other  mutual  handling  of  the  business,  par- 
ticularly where  there  are  equities  on  both  sides. 

Long  and  strenuous  efforts  were  made  by  former  Commis- 
sioner Carr,  and  have  been  made  by  the  sitting  Commissioner 
in  {his  case  to  bring  about  some  practical  and  fair  solution.  Let- 
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tws  were  received  from  the  conflicting  interests  on  January  3, 
1920  and  January  13,  1920,  stating  that  the  rival  companies 
cannot  agree  upon  terms. 

The  Commission  being  without  power  to  compel  a  merger  or 
an  agreement  mutually  satisfactory  and  protective,  only  one 
practical  decision  seems  possible.  As  the  granting  of  a  petition 
to  exercise  such  franchise  without  limitations  would  undoubtedly 
result  in  the  wiping  out  of  the  Northern  Adirondack  Power  Com- 
pany to  the  extent  above  mentioned,  an  order  should  be  made 
denying,  at  this  time,  consent  to  the  exercise  of  the  xmlimited 
franchise  as  it  is  now  presented,  but  without  prejudice  to  the 
Ausable  Forks  Electric  Company,  Incorporated  to  present  a 
franchise  limiting  its  operations  to  substantially  the  business 
done  by  the  J.  &  J.  Rogers  Company  at  the  time  of  the  construc- 
tion of  the  transmission  line  of  Northern  Adirondack  Power 
Company  to  Ausable  Forks.  This  permission  to  present  such  a 
limited  franchise  is  not  to  be  regarded  as  an  expression  of  opin- 
ion at  this  time  by  this  Commission  that  consent  to  exercise  audi 
limited  franchise  will  necessarily  be  given. 

An  order  has  been  made  accordingly. 

All  concur. 


PENNSYIiVANIA  PUBLIC  8ERVI0B  OOMMISSIOIT. 

EE  GLEN  MILLS  ELECTRIC  COMPANY. 

[Application  Docket  No.  2785-1919.] 

Monopoly  and  com/petition  —  Failure  of  existing  com/pany  to  perform 
obligations  —  War  conditions* 

A  public  service  company  which  has  obtained  a  certificate  of  pub- 
lic convenience,  entitling  it  to  render  service  in  a  specified  territory, 
may  resist  the  entrance  of  another  company  into  the  same  field,  al- 
though it  has  made  no  substantial  efforts  to  comply  with  its  obliga- 
tions, where  j^t  appears  that  its  failure  was  due  to  war  conditions,  and 
the  demands  upon  its  equipment  for  war  work. 

[February  3,  1920.] 

Application  for  approval  of  the  incorporation  of  the  appli- 
cant for  the  purpose  of  supplying  light,  heat,  and  power  by  means 
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of  electricity  to  the  public  in  the  township  of  Thombury;  dis- 
missed. 

By  the  Commission:  This  is  an  application  for  the  issuance 
of  a  certificate  of  public  convenience  evidencing  the  Commission's 
approval  of  a  charter  and  the  beginning  of  the  exercise  of  the 
rights  thereunder,  in  territory  for  which  another  and  protesting 
company  has  secured  such  rights. 

The  Thombury  Township  Electric  Company  was  incorporated 
in  February,  1915,  and  obtained  a  certificate  of  public  conven- 
ience to  render  electric  service  in  Thombury  township,  Dela- 
ware county.  This  corporation  and  its  rights  were  in  due  form 
of  law  by  merger,  with  the  approval  of  the  Commission,  incorpo- 
rated into  the  Delaware  County  Electric  Company  in  August, 
1916. 

With  the  exception  of  stringing  a  few  short  spans  of  wire,  en- 
tirely disconnected  from  any  electric  circuits,  the  Delaware 
County  Electric  Company  apparently  made  no  serious  attempt 
to  exercise  its  acquired  rights  or  to  render  to  the  public  the 
service  which,  under  the  charter  of  its  constituent  company,  the 
Thombury  Township  Electric  Company,  it  was  obligated  to 
perform,  until  about  the  period  the  Glen  Mills  Electric  Com- 
pany presented  the  pending  application  for  approval  of  its  char- 
ter. 

In  other  words,  the  Thombury  Township  Electric  Company 
or  the  Delaware  County  Electric  Company  have  permitted  a 
period  of  over  four  years  to  elapse  without  making  any  substan- 
tial efforts  to  function  in  public  service  in  the  territory  in  ques- 
tion. The  testimony  discloses  that  not  until  notice  that  a  com- 
peting company  was  prepared  to  enter  the  field  did  the  protestant 
company  take  on  activity  to  comply  with  its  public  obligations. 
Such  a  situation,  under  anything  like  normal  or  usual  circum- 
stances, should  not  and  could  not  be  tolerated.  It  would  be  the 
plain  duty  of  this  Commission  to  grant  public  relief,  either  by 
giving  another  company  the  right  to  enter  into  the  territory  com* 
petitively,  or  by  compelling  the  recreant  company  by  appropriate 
order  to  extend  its  service. 

Certificates  of  public  convenience  are  not  granted  by  this 
Commission  in  order  that  legal  rights  may  be  acquired  by  cor- 


P.U.R,1920B. 


Digitized  by 


Google 


HE  GLKN  MILLS  ELECTRIC  COMPANY.  7W 

porate  interests  and  then  held  for  the  purpose  of  exploitation  or 
development  at  a  later  period.  Certificates  are  granted  only  if 
and  when  public  convenience  or  necessity  is  shown  to  demand 
their  issuance.  When  issued,  it  follows  as  a  toatter  of  good  faith 
and  legal  obligation  that  immediate  eflForts  should  be  put  forth 
to  care  for  the  public  requirements.  If  such  obligations  are  not 
fulfilled,  it  follows  that  the  Commission  may,  in  a  proper  case, 
permit  the  territory  to  be  served  by  a  competing  company. 

In  this  case  the  Delaware  County  Electric  Company,  apart 
from  general  disavowal  of  neglect  in  the  exercise  of  its  rights, 
sets  up  the  claim  that  it  was  prevented  by  war  conditions  and  the 
demands  upon  its  equipment  for  war  work,  from  extending  its 
service  into  Thornbury  township.  There  is  sufficient  in  the  tes- 
timony to  lead  the  Commission,  if  not  to  absolve  the  protestant 
entirely,  at  least  to  give  it  the  benefit  of  the  doubt  and  to  afford 
it  a  further  opportunity  to  exercise  its  rights,  now  that  war 
priority  demands  no  longer  prevail.  In  so  concluding,  we  are 
placing  emphasis  upon  the  fact  that  the  noncompetitive  rule  is 
one  that  ought  not  to  be  lightly  set  aside,  because  it  is  a  rule  of 
r^ulatory  policy  inuring  to  the  benefit  of  the  public  and  the 
utility.  Competition  in  public  service,  with  its  attendant  evils 
of  duplication  of  plant  investment,  the  burden  of  which  ulti- 
mately falls  upon  the  rate  payers,  is  of  course  to  be  avoided. 

In  the  circumstances  the  Commission  is  unable  to  find,  upon  a 
consideration  of  all  the  evidence,  that  the  approval  of  the  pend- 
ing application  is  necessary  or  proper  for  the  service,  accommo- 
dation, convenience  or  safety  of  the  public,  and  it  is  therefore 

refused.  • 
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CITY  OF  FRANKLIN  et  aL 

UNITED  NATURAL  GAS  COMPANY. 

[Ck«iplaiiit  Docket  Nob.   1438,  1469,   1470,  1471,  1493,  1496,  1616,  1637, 

1545,  1599.] 

BOROUGH  OF  CLARION 

V. 

CLARION  GAS  COMPANY. 
[Complaint  Docket  No.  1491.] 

MunietpaZities  —  Application  of  Public  Service  Company  Low  to. 

1.  The  Pennsylvania  Public  Service  Company  Law  applies  to  mnaie- 
ipalities,  notwithstanding  the  statement  under  Article  I,  that  the  term 
''corporation,"  as  used  in  the  act,  shall  not  include  municipal  corpora- 
tions except  as  otherwise  provided  therein. 

Diaorimination  —  Free  service, 

2.  A  Pennsylvania  public  utility  cannot  be  required,  under  the 
terms  of  a  franchise  or  other  contract  antedating  the  Public  Service 
Company  Law,  to  continue  to  supply  service  free  or  at  a  reduced  rate; 
nor  can  such  a  company  make  a  binding  contract  with  a  municipality 
or  an  individual  whereby  its  service  will  be  furnished  free  or  at  a  re- 
duced rate. 

[February  8,  1920.] 

Complaint  that  respondent  company  has  or  threatens  to  dis- 
continue supplying  natural  gas  to  complainants,  which  has  here- 
tofore been  furnished  to  them  free  or  at  a  reduced  rate  as  speci- 
fied in  franchises  or  other  contracts  made  by  complainants  with 
respondents;  dismissed. 

Rilling,  Commissioner :  Can  a  public  utility  in  Pennsylvania 
now  be  required,  under  the  terms  of  a  franchise  or  other  contract, 
antedating  the  Public  Service  Company  Law,  continue  to  sup- 
ply service  free  or  supply  service  at  a  reduced  rate,  and  since 
the  enactment  of  that  law,  can  a  public  utility  make  a  binding 
contract  with  a  mimicipality  or  an  individual,  whereby  its  serv- 
ice will  be  furnished  free  or  at  a  reduced  rate?  Or  state  the 
question  otherwise — can  a  public  utility  in  Pennsylvania  render 
any  service  except  it  be  paid  for  in  accordance  veith  the  lawful 
rate  established  by  it  ? 
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By  the  Publie  Service  Company  Law,  the  general  assembly 
called  into  exercise  a  power  that  had,  to  a  great  extent,  lain  dor- 
mant  prior  thereto,  so  far  as  relates  to  the  r^ulation  of  public 
utilities,  to  wit,  the  police  power  of  the  state;  which  is  inherent 
in  the  commonwealth,  and  which  by  a  provision  of  our  state 
Constitution  can  never  be  abridged.  The  several  provisions  of 
the  Public  Service  Company  Law  provide  for  an  entire  and  com- 
plete systan  of  supervisi<m  and  r^ulation  of  all  public  utilities 
in  the  state. 

Many  practices  which  were  permitted  prior  to  January  1, 
1914,  are  no  longer  permissible. 

The  following  are  some  of  the  provisions  of  the  Public  Service 
Company  Law,  relating  to  the  question  we  now  have  under  con- 
sideration. 

Article  II.,  §  1,  provides  that  it  shall  be  the  duty  of  every 
public  service  company : 

(b)  ^^To  render  and  furnish  all  such  service  at  prices,  charges, 
rates,  tolls,  fares>  or  compensation  that  shall  be  just  and  reason- 
able." 

(d)  ^^To  file  with  the  Commission  tariffs  and  schedules  show- 
ing prices,  charges,  rates,  fares,  tolls,  or  other  compensation 
asked,  demanded  or  received  for  amy  service  rendered." 

Article  III.,  §  1,  provides  that  it  shall  be  lawful  for  every 
public  service  company: 

(a)  "To  demand,  collect  and  receive  fair,  just  and  reasonable 
prices,  fares,  tolls,  charges,  cw  other  compensation  for  each  and 
every  service  rendered  or  to  be  rendered  by  it" 

Article  III.,  §  7,  provides: 

"That  it  shall  be  unlawful  for  any  public  service  company 
after  the  first  day  of  January,  1914,  to  make  or  furnish  or  to 
offer  to  render  or  furnish  within  this  commonwealth  any  service 
of  the  kind  or  character  rendered  or  furnished  by  it  wfdil  it  shall 
have  filed  and  posted  its  tariffs  and  schedules.    .    .    ." 

Article  III.,  §  8,  provides  that  it  shall  be  unlawful  for  any 
public  service  company. 

(a)  "To  charge,  demand,  collect,  or  receive,  directly  or  in- 
directly, by  any  special  rate,  rebate,  drawback,  abatement,  or 

other  device  whatsoever,  from  any  person  or  corporation,  for  any 
P.U.R.1920B.  •  -     61 
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service  rendered  or  to  be  rendeored,  a  greater  or  less  compenediian 
or  sum  than  it  shall  daaiand,  charge^  collect^  or  receive  from  any 
other  person  or  corporation  for  a  like  and  contemporaneous  serv- 
ice.   .    .    /' 

(b)  **To  make  or  give  any  nndue  or  unreasonable  preference 
or  advantage  in  favor  of  or  to  any  person  or  corporation  of  any 
locality.    .    .    /* 

It  will  be  observed  that  the  foregoing  provisions  include  all 
the  service  rendered  by  the  utility,  "each  and  every*^  and  "any 
service"  are  terms  broad  and  comprehensive  and  no  exceptions 
are  noted. 

Since  the  passage  of  the  Public  Service  Company  Law,  the 
property  of  every  public. utility  in  Pennsylvania  must  be  con- 
sidered from  the  view  point  that  it  has  been  taken  out  of  the 
domaiix  or  realm  of  private  property  and  set  aside  for  public 
service,  that  it  has  been  impressed  with  a  trust  character,  and 
no  longer  has  the  right  to  make  speculative  profits.  It  must  be 
content  with  earnings  as  restricted  hy  law.  Its  property  is  set 
aside  for  public  service.  To  such  extent  and  in  such  detail  is 
state  r^ulation  of  public  utilities  carried  that  their  operations 
are  subjected  to  careful  inspection  to  ascertain  and  eliminate  all 
unnecessary  or  excessive  charges.  Uniform  methods  of  account- 
ing are  prescribed  that  accurate  information  may  be  readily  ob- 
tained. All  rates  must  be  uniform,  just,  reasonable,  nonexces- 
sive,  and  not  unjustly  discriminatory.  Earnings  are  restricted 
and  computed  upon  a  basis  generally  termed,  "fair  value,"  in 
which  is  included  only  used  and  useful  property.  The  public 
is  to  be  protected  in  every  particular,  the  Federal  and  state  Con- 
stitution safeguarding  the  utility's  investment  from  confiscatioiu 

[1,  2]  As  to  the  contention  of  complainants  that  the  Public 
Service  Company  Law  does  not  apply  to  municipalities  because 
of  the  statement  in  Article  I.,  that  the  term  "corporation,"  as 
used  in  the  act,  shall  not  include  municipal  corporations,  except 
as  otherwise  provided  therein,  we  are  clearly  of  the  opinion  that, 
so  far  as  service  and  collecting  of  rates  by  utilities  are  concerned, 
its  provisions  apply  to  municipal  corporations  the  same  as  to 
individuals.  It  will  be  sufficient  answer  to  this  contention  to 
call  attention  to  the  fact  that  a  large  amount  of  service  is  rendered 
throughout  the  state  to  municipal  corporations  by  public  utilities, 
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and  that  such  service  is  being  paid  for  at  the  lawfuDy  established 
rates.  If  utility  sought  to  charge  a  municipality  for  its  service 
more  than  it  did  individual  patrons  for  the  same  service,  on  the 
theory,  that  municipal  corporations  are  not  included  in  the  pro- 
visions of  the  Public  Service  Company  Law,  we  apprehend  the 
attitude  of  complainants  and  other  mimicipalities  would  be  that 
the  utility  could  not  seek  refuge  behind  such  a  proposition.  It 
is  manifest  that  all  service  rendered  by  a  public  utility  must  be 
paid  for  according  to  the  provisions  of  the  Public  Service  Com- 
pany Law  in  compliance  with  the  established  rates  of  the  utility. 

As  to  the  eiFect  of  a  contract  made  by  a  public  utility  with  a 
municipality  or  individual,  either  before  or  after  the  enactment 
of  the  Public  Service  Company  Law,  in  which  are  prescribed 
conditions  limiting  charges  for  service  or  providing  for  free  serv- 
ice, we  think  the  Commissions  and  courts,  both  state  and  Federal, , 
have  adjudicated  the  rights  of  the  parties  that  it  may  be  taken; 
as  the  accepted,  law  that  no  conditions  in  any  contract,  made  by 
a  public  utility  aifecting  its  rates,  preclude  the  Public  Service 
Commission  from  inquiring  into  their  reasonableness. 

In  Tranberger  v.  Chicago,  238  U.  S.  67  (quoted  in  P.TJ.E. 
1919C,  513)  the  Supreme  Court  of  the  United  States  said: 

"It  is  established  by  repeated  decisions  of  this  court  that 
neither  of  these  provisions  of  the  Federal  Constitution  has  the, 
effect  of  overriding  the  power  of  the  state  to  establish  all  regu- 
lations reasonably  necessary  to  secure  the  health,  safety  or  gen- 
eral welfare  of  the  community,  that  this  power  can  neither  be 
abdicated  nor  bargained  away  and  is  inalienable  even  by  express 
grant ;  and  that  all  contract  and  property  rights  are  held  subject ' 
to  its  fair  exercise.*' 

To  the  same  effect  is  the  case  of  Leiper  v.  Baltimore  &  P.  R. 
Co.  262  Pa.  328,  105  Atl.  551,  by  supreme  court  of  this  state. 

Some  municipalities  have  in  the  past  and  now  are  requiring 

utilities  to  which  franchises  are  granted,  or  with  which  contracts 

for  public  service  are  made,  to  furnish  to  a  greater  or  less  extent 

for  municipal  purposes  free  service  (service  that  is  rendered  to 

the  mimicipality  by  the  utility  at  a  reduced  rate  or  for  which  no ' 

payment  is  made).    Presumably,  this  is  done  on  the  theory  that 

the  municipality  has  the  right  to  receive  from  the  utility  a  con^ 

sideration  for  the  privilege  of  occupying  its  streets  and  doing> 
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business  within  its  limits.  It  must  not  be  overlooked,  however^ 
that  municipalities  are  the  creatures  of  statute,  and  can  exeroise 
only  such  rights  as  have  been  delegated  to  them,  including  the 
right,  to  a  limited  extent,  as  applied  to  their  local  affairs,  to  exer- 
cise the  police  power  in  the  interest  of  the  public  welfare,  sub- 
ject, however,  at  all  times  to  the  supervision  by  the  courts  as  to 
the  reasonableness  of  such  police  r^ulation  and  the  superior 
right  of  tiie  legislature  to  limit  or  restrict  the  same.  A-  munici- 
pality can  only  enact  and  carry  into  effect  such  measures  for  rais- 
ing revenue  necessary  to  conduct  its  affairs  as  provided  by  stat- 
ute. The  right  to  raise  revenue  for  municipal  purposes  can  never 
be  implied.  In  the  restricted  exercise  of  the  police  power  by  a 
municipality  it  may  collect  a  reasonable  license  fee  f r<Mn  public 
utilities,  not  for  general  revenue  purposes,  but  for  the  purpose 
of  enabling  it  to  properly  inspedt  and  regulate  such  utilities. 
Such  license  fees  can  in  no  event  be  made  a  source  of  gaieral 
revenue,  and  can  only  be  collected  by  imiform  and  reasonable 
rules  and  used  for  the  purpose  collected. 

By  free  service  is  meant,  service  the  cost  of  which  is  paid  by 
another.  The  service  which  is  rendered  to  a  municipality  with- 
out any  consideration  being  paid  therefor  costs  the  utility  the 
same  amount  and  to  the  same  extent  as  any  other  service  of  like 
kind  and  amount  rendered  by  it.  If  any  service  is  rendered  by 
the  utility  free  or  at  a  reduced  rate,  it  necessarily  must  be  paid 
for  by  some  one  and  the  burden  of  its  cost  is  imposed  upon  other 
shoulders.  The  service  of  a  utility,  like  its  property,  cannot  be 
misapplied. 

If  we  have  correctly  stated  the  status  of  public  utilities  and 
municipalities  in  our  state,  with  their  rights  and  powers  circum- 
scribed in  the  manner  and  to  the  extent  indicated,  how  is  it  pos- 
sible, under  the  provisions  of  the  Public  Service  Company  Law, 
in  any  aspect  of  state  regulation,  for  utility  to  render  service 
without  receiving  the  proper,  reasonable  and  nondiscriminatory 
rate  consideration  provided  therefor.  A  careful  examination 
into  every  provision  of  the  Public  Service  Company  Law  does 
not  disclose  any  exception  in,  its  broad  and  comprehensive  pro- 
visions \diich  permit  it  to  be  done.     On  the  c(Mitrary,  in  our 

opinion  a  proper  interpretation  and  application  of  its  provisions 
P.U.R.1920B. 
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prohibit  the  rendering  of  any  service  by  a  utility,  except  it  be 
paid  for  according  to  its  lawfully  established  rates. 

The  question  of  free  service  has  been  before  the  CcHnmission 
and  passed  upon  in  the  following  cases : 

Ben  Avon  v.  Ohio  Valley  Water  Co.  4  P.  0.  R  537,  afltaned 
by  the  supreme  court  in  260  Pa.  292,  P.U.R.1918D,  49,  103 
Atl.  70,  although  the  question  herein  determined  was  not  argued 
or  commented  on  by  the  court.  Also  in  East  Pittsburgh  v.  Penn- 
sylvania Water  Co.  and  Tamaqua  v.  Eastern  Pa.  (las  &  Light 
Ocmipany,  not  yet  reported. 

Courts  and  Commissions  in  other  states  have  held  that  free 
service  or  service  at  a  reduced  rate,  cannot  be  furnished  by  a 
utility  as  wiU  appear  by  deference  in  the  following  cases: 

Sandpoint  Water  &  Light  Co.  v.  Sandpoint,  —  Idaho,  — ^ 
P.U.E.1918F,  737, 173  Pac  972,  L.RA.1918F,  1106;  Ke  Han- 
over Water  Co.  (N.  J.)  P.U.E.1918D,  824;  Louisiana  v.  Louis- 
iana Water  Co.  (Mo.)  P.U.R.1918B,  774;  Ee  Portland  Water 
Dist  (Me.)  P.U.R.1917D,  907;  Board  of  Education  v.  Oram 
(N.  J.)  P.U.R.1916E,  100;  Farmington  Chamber  of  Commerce 
y.  Teleph.  &  Tel^  Co.  (N.  M.)  P.U.R.1915F,  625;  Melvern 
Teleph.  Co.  v.  Carbondale  Teleph.  Co.  (Kan.)  P.U.R.1915B, 
216;  Ee  Dakota  Cent  Teleph.  Co.  (S.  D.)  P.U.E.1915D,  1054; 
Ke  Galveston  Waterworks  Co.  (Lad.)  P.U.E.1915E,  27;  Landen 
V.  Lawrence  (Kan.)  P.U.E.1915E,  763;  Ke  Warren  (Ind.) 
P.U.R1919F,  38. 

The  Conmiission  has,  in  the  past,  approved  contracts  submitted 
in  which  there  has  been  included  to  a  greater  or  less  extent  serv- 
ice to  be  rendered  by  the  utility  to  the  municipality,  either  at 
a  reduced  rate  or  without  the  collection  of  any  rate  therefor, 
where  no  complaint  was  made  or  question  raised  as  to  such 
contract. 

A  contract,  requiring  a  utility  to  render  free  service  which 
necessitates  the  collection  of  the  cost  thereof  from  its  other  pa- 
trons, or  which  results  in  rendering  service  for  a  less  compensa- 
tion or  sum  than  is  collected  from  other  patrons  for  a  like  con- 
temporaneous service  under  substantially  similar  circumstances 
and  conditions,  is  an  unjust  discrimination,  and  such  contractual 
provision  is,  therefore^  violative  of  the  provisions  of  the  Public 
Service  Company  Law. 

P.U.I1.1920B. 


Digitized  by 


Google 


806  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

In  the  complaint  of  J.  0.  M.  Hasson — ^free  service  is  specified 
in  the  provisions  of  the  contract  granting  a  right  of  way  over 
private  property  for  a  pipe  Una  We  are  of  the  opinion  that  the 
provisions  of  the  Public  Service  Company  Law  do  not  permit 
this  to  be  done.  The  service,  which  has  heretofore  been  rendered 
free  under  the  terms  of  the  contract,  should  be  paid  for  accord- 
ing to  the  lawfully  established  rates  of  the  company,  and  the 
right  of  way  compensated  for  in  some  other  way  than  by  the  free 
service  provided  for  in  the  contract. 

In  the  complaint  of  Vernon  township,  the  contract  providing 
for  free  service  was  upheld  by  the  supreme  court  in  256  Pa.  435. 
In  that  opinion,  however,  the  question  we  have  herein  considered 
and  determined  was  not  raised  nor  adjudicated.  In  the  opinion 
rendered  in  that  case  it  is  stated  on  page  441  as  follows : 

''In  a  supplemental  paper  book  appellee  argues  that  the  con- 
tract in  question  is  unenforceable  because  it  violates  the  Act  of 
July  26, 1913,  P.  L.  1374,  relating  to  public  service  corporations, 
and  prohibiting  discrimination  in  favor  of  any  persons,  corpora- 
tion or  locality,  with  respect  to  services  or  charges  therefor.  With 
respect  to  this  contention  it  is  sufficient  to  say  that  no  question 
of  discrimination  or  violation  of  the  Public  Service  Company 
Law  in  other  respects  was  raised  by  the  pleadings  or  the  evidence 
taken  in  the  court  below,  and,  consequently  that  question  is  not 
now  before  us.  The  sole  matter  for  determination  is  the  valid- 
ity of  the  contract  between  Vernon  township  and  the  Meadville 
Fuel  Gas  Company." 

The  conclusion  of  the  Commission  therefore,  is  that  the  free 
service  provided  for  in  the  contract  specified  in  the  complaint  of 
Vernon  township  is  on  the  same  basis  as  the  free  service  provid- 
ed for  in  other  contracts. 

All  the  complaints  in  this  case  are  to  the  effect  that  free  serv- 
ice provided  in  contracts  made  with  the  respondent  company  has 
been  discontinued.  The  contention  of  respondent  is  that  liie 
rendering  of  free  service  provided  by  the  terms  of  said  contracts 
in  varying  amounts  necessarily  imposes  the  cost  thereof  on  its 
other  patrons,  and  thereby  results  in  an  unjust  discrimination. 

In  view  of  what  we  have  herein  said,  the  conclusion  of  the 
Commission  is  that  the  free  service  provided  for  in  the  contracts 
between  complainant  and  respondent,  or  sei'vice  at  less  than  the 
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filed  rate,  if  rendered,  would  work  an  unjust  discriminfttion 
against  other  patrons,  and  that  the  provisions  of  the  Public  Sexvr 
ice  Company  Law  prohibit  the  rendering  of  free  service  where 
the  same  works  an  unjust  discrimination,  and  the  law  in  its  ap- 
plication to  such  a  situation  makes  no  distinction  between  a  mu- 
nicipality and  an  individuaL  The  complaints^  therefore^  are  all 
dismissed. 


CAIjIFOBNIA  RAUiROAD  COMMISSION. 

RE  SAN  FERNANDO  TELEPHONE  &  TELEGRAPH  COM- 

PANY. 

[Decision  No.  6977,  Application  No.  4S93.] 

Return  «  ExtenMtms  and  heitetments  —  Accounting. 

1.  A  public  utility  cannot  expect  returns,  which,  in  addition  to 
providing  operating  expenses,  depreciation,  taxes,  and  a  fair  earning 
on  the  investment  or  valuation,  will  also  furnish  new  capital  required 
for  extensions  and  betterments,  although  it  acted  wisely  in  investing 
in  its  plant,  all  or  the  greater  part  of  its  net  earnings  during  the 
development  period. 

Depreciation  —  Beeerve  —  Investment, 

2.  A  public  utility  company  operates  in  an  unsound  and  short- 
sighted manner  in  treating  its  depreciation  reserve  as  a  book  accoimt 
only,  and  in  using  the  fund  for  extensions  and  betterments  without 
providing  for  considerable  replacements  of  depreciated  property  that 
will  inevitably  occur. 

Bates  —  Telephones  —  Zone  system, 

3.  The  establishment  of  a  zone  system  of  telephone  rates  is  un- 
warranted in  the  absence  of  a  careful  investigation  of  the  necessity 
for  4nd  consequence  thereof. 

[December  20,  1919.] 

Applioatioi?  for  rate  increase;  schedules  for  various  classes 
of  service  authorized. 

Appearances:  J.  M.  Baldwin  and  Walter  F.  Dunn,  for  San 
Fernando  Telephone  &  Telegraph  Company. 

Brundige»  Commissioner:  In  this  application  the  San  Fer- 
nando Telephone  and  Telegraph  Company,  hereinafter  referred 
to  as  the  Company,  asks  the  Commission's  authority  to  increase 
its  rates  for  all  classes  of  its  telephone  exchange  service  by  ap^ 
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proximately  60  cents  per  month  for  business  telephones  and  25 
cents  per  month  for  residence  telephones  In  addition,  the  C(Hn- 
pany  desires  to  make  certain  changes  in  the  class  and  character 
of  service  now  rendered.  The  Commission  is  also  asked  to  ap- 
prove a  proposed  zone  systan  of  rates  in  zones  varying  with  the 
class  of  service. 

ValtuUion,  Operating  Revenues  and  Expenses  and  Finances. 

The  Company  filed  with  its  application  an  appraisal  of  its 
property  as  of  August  1,  1919,  showing  a  cost  of  reproduction 
new  of  $44,527.67.  The  application  states  that  the  original  cost 
of  the  property  is  imknown.  On  August  1,  1914,  when  the  pres- 
ent applicant  purchased  this  property  from  the  Consolidated 
Securities  Company,  the  purchase  price  was  $20,000.  Since 
that  time  the  plant  has  been  converted  into  commcm  battery  equip- 
ment and  has  been  largely  reconstructed. 

A  statement  of  income  and  expenses  for  1916,  1917,  and  1918 
and  an  estimate  of  income  and  ^cpenses  for  1919  under  present 
rates  and  under  the  rates  proposed  by  the  Company  is  also  at- 
tached to  the  application.  In  this  statement  the  Company  shows 
the  following  totals: 


Present 

Proposed 

' 

1016. 

1917. 

1918. 

Rates, 
1919. 

Rates, 
1919. 

Plant  yalne,  including  ma^ 

terial  and  Bupplies  and 

working  capital 

$41,147 

$42,695 

$44,735 

$45,510 

$45,610 

Total    revenue,    including 
exchange     service,     toll 

^ 

and  miscellaneouB 

9,473 

10,674 

11,332 

12,800 

15,400 

Total   expenses,   including 

plant,   traffic   and   com- 

mercial,  general,   taxes. 

rent,  uncollectible  reve- 

nue and  depreciation  . . 

9,093 

9,359 

9,689 

13,140 

13,260 

Net  revenue 

380 

1,316 

1,643 

1340 

2,140 

1  Deficit. 

It  appears  further  that  on  August  1,  1919,  the  Company  had 
an  indebtedness  consisting  of  the  unpaid  balance  of  a  promissory 
note  of  $20,000,  dated  Augost  1,  1914,  and  amounting  to  $19,- 
000.  The  Company  has  an  authorized  common  capital  stock  of 
$50,000,  $8,000  of  which  is  issued  and  outstanding.  There  is 
no  further  indebtedness. 
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A  heaxing  was  hdd  in  San  Fernando  on  September  25,  1919. 
It  was  stipulated  that  the  Oommission,  through  its  engineering 
department,  should  make  whatever  investigation  was  deemed 
necessary  and  that  the  report  of  the  department  dealing  with  the 
valuation  and  with  matters  of  operation  and  service  should  be 
furnished  to  the  parties  to  this  proceeding  as  soon  as  completed 
and  should  be  considered  as  evidence  in  the  case. 

This  report  has  now  been  made.  It  appears  that  there  are 
considerable  discrepancies  between  the  exhibits  filed  by  the  Com- 
pany and  the  engineering  department's  report  The  valuation, 
copy  of  which  has  been  furnished  to  the  Company,  shows  a  repro- 
duction cost  of  this  properly  as  of  August  1,  1919,  of  $37,740.46 
and  a  reproduction  cost  less  depreciation  as  of  the  same  date  of 
$28,564. 

A  careful  analysis  of  revenue  and  expenses  from  October  1, 
1918  to  October  1,  1919,  was  also  made  by  our  engineers.  It 
is  found  that  the  Company  in  recent  years  has  been  in  the  habit 
of  charging  to  maintenance  certain  items  which  are  not  operating 
expenses  but  additions  to  plant  and  that  the  amount  set  aside 
for  a  depreciation  reserve  was  increased  from  $1,200  in  1918  to 
$2,100  in  1919.  This  75  per  cent  increase  appears  to  have  been 
made  by  the  Company  for  no  definite  reason,  with  the  effect, 
however,  that  the  estimated  net  revenue  for  the  year  1919  is  less 
by  that  amount  An  analysis  of  depreciation  for  this  property 
by  our  engineers  shows  that  an  annual  payment  into  the  depre- 
ciation fund  of  $1,200  (in  monthly  instalments  of  $100)  is 
ample  for  this  plant  and  will  r^laoe  the  entire  property,  on  a 
5  per  cent  sinking-fund  basis,  in  approximately  fifteen  years. 

An  estimate  of  revenue  and  expenses  of  the  Company  for 
1920  is  also  contained  in  the  engineering  department's  report. 
This  estimate  shows  that  the  Company  will  require  for  operation, 
maintenance,  depreciation,  taxes,  and  uncollectible  revenue  the 
sum  of  $11,550.  This  includes  an  allowance  of  10  per  cent  to 
cover  increases  in  labor  costs  over  pres^it  costs  due  to  enlarged 
business  and  takes  into  account  proper  s^pr^ition  of  expenses 
between  operating  and  capital.  This  amount  will  permit  of  first 
class  service  to  the  subscribers  of  this  Company  and  the  Com- 
mission should  insist  upon  such  service  being' rendered. 

Qross  revenue  frcon  exchange  and  toU  service  under  rates 
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recommended  in  this  opinion  are  estimated  to  produce  between 
$13^500  and  $14,000  in  1920,  taking  into  account  a  normal  in- 
crease in  business  of  between  5  and  10  per  cent.  The  Company 
will  therefore  have  available  for  net  return  approximately  $3,- 
000.  This  is  equal  to  a  fair  return  of  8  per  cent  on  the  repro- 
duction cost  new  of  all  the  Company^s  property  or  to  a  return  of 
over  10  per  cent  on  the  reproduction  cost  less  depreciation.  I 
shall  accept  the  figures  of  the  engineering  department  in  prefer- 
ence to  those  submitted  by  the  Company  in  so  far  as  these  matters 
are  determining  factors  in  a  decision. 

With  the  proposed  rates  in  effect,  the  Ccwnpany  would  have  the 
less  cause  for  complaint  when  the  fact  is  taken  into  consideration 
that  since  the  acquisition  of  this  plant  in  1914  for  the  sum  of 
$20,000,  extensions  have  been  built  and  improvements  made  out 
of  earnings  to  the  extent  of  at  least  $7,000. 

Comparing  the  actual  money  put  into  this  plant  by  the  owners 
and  the  security  holders  ($26,800)  with  the  valuation  made  by 
the  engineering  department  ($37,740),  on  which  latter  sum  the 
8  per  cent  fair  return  is  figured,  the  Company  in  the  last  five 
years  has  come  into  possession  of  an  increment  of  value^  not  con- 
tributed by  the  owners,  of  $11,000.  It  is  true  that  no  dividaids 
have  been  paid  on  the  $7,800  par  value  of  outstanding  stock, 
but  it  is  equally  apparent  that  the  Company  has  nevertheless 
earned  a  fair  return  on  the  investment. 

[1]  The  Company,  I  believe,  has  acted  wisely  in  investing 
into  its  plant  all  or  the  greater  part  of  its  net  earnings,  especially 
during  the  development  period  of  this  property.  A  public  utility 
cannot  expect  returns,  however,  which,  in  additicm  to  providing 
operating  expenses,  depreciation,  taxes  and  a  fair  earning  on  the 
investment  or  the  valuation,  -will  also  famish  the  new  capital  re- 
quired for  extensions  and  bettearments. 

[2]  In  this  case  it  is  my  opinion  that  the  Company  is  follow- 
ing an  unsound  and  short-lighted  practice  in  treating  its  depre- 
ciation reserve  as  a  book  account  only  and  in  uding  the  fund  for 
extensions  and  betterments  without  providing  for  considerable 
replacements  of  depreciated  property  that  must  inevitably  occur 
in  the  near  future. 

The  depreciation  allowance  of  $1,200  per  annum  provided  for 
in  our  engineering  department's  estimate  is  added  to  the  rates 
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for  a  specific  purpose.  This  purpose  is  to  insure  good  service  by 
providing  suflScient  money  for  such  renewals  of  outworn  property 
as  will  inevitably  fall  due  from  time  to  time  in  the  future.  The 
reserve  should  be  so  held  that  the  money  will  be  available  when 
the  renewals  are  necessary  and  it  should  not  be  used  for  any  other 
purpose.  This  course  is  the  only  soimd  and  safe  one  for  this 
Company,  for  the  plant  is  reaching  an  age  when  considerable 
replacement  will  have  to  be  made  in  the  ilear  future  if  good  serv- 
ice is  to  be  furnished. 

During  the  hearing  in  this  case  there  was  considerable  dis- 
cussion of  the  question  of  service.  I  believe  that  the  service 
given  to  the  subscribers  of  this  Company  can  be  improved  by 
better  operating  methods.  The  Company  should  make  every 
effort  to  give  the  best  possible  service  and  the  Commission's  staff 
will  be  glad  to  furnish  all  possible  assistance  to  this  end. 

[3]  There  is  no  justification,  in  my  opinion,  and  no  necessity 
for  increasing  the  rates  of  this  company  to  the  extent  asked  for 
or  for  modifying  the  service  as  suggested  in  the  application. 
Neither  do  I  believe  that  the  Commission  should  approve  the 
zone  system  as  petitioned  for  by  the  Company.  The  establish- 
ment of  a  zone  system  such  as  the  Company  desires  would  fur- 
ther add  to  the  oost  of  service  to  the  c(msumer  and  the  conditions 
existing  in  the  San  Fernando  territory  do  not  require  the  adop- 
tion of  such  a  system  for  this  Company  at  this  time. 

It  is  my  opinion  that  before  the  Conmiission  authorizes  the 
adoption  of  the  quarter-mile  zone  system,  a  most  careful  investi- 
gation of  the  necessity  and  consequences  of  such  a  step  should  be 
made. 

I  recommend  that  the  Commission  order  the  Company  to  offer 
the  following  classes  of  service  and  authorize  the  following  rate 
schedule: 

Within  the  City  Limita  of  San  Fernando. 


Per  Month. 


Main  line — ^wall 

Two-party  line — wall  . 
Pour-party  line — ^wall 
Ten-party  line — ^wall    . 
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Suburban  main  line — ^wall $3.25 1 

$2,751 

Suburban  lO-party  line— wall   2.25 

2.00 

Extensions,  Desk  Telephones  and  Discounts. 


Desk  telephones,  25  c^its  per  month  additional  on 

all  classes  of  service. 
Extensions,  wall  or  desk • . . . 


1.76 


1.25 


1  Plus  a  mileage  charge  of  50  cents  per  month  for  each  quarter  of  a  mile 
or  fraction  thereof,  measured  from  the  city  limits  on  a  direct  air  line  be- 
tween the  exchange  and  the  subscriber. 

All  rates  subject  to  a  discount  of  25  cents  if  paid  on  or  before  the  tenth 
day  of  the  month  in  advance. 

I  do  not  believe  it  necessary  to  provide  in  this  rate  and  service 
schedule  for  specific  rules  and  rates  on  a  mileage  or  any  other 
basis  to  cover  line  extensions  that  do  not  properly  fall  within  the 
suburban  classification  and  that  are  remote  from  the  exchange 
or  which,  in  the  opinion  of  the  applicant,  would  place  an  undue 
burden  on  the  Company.  Provision  is  made  for  such  cases  in 
the  rules  laid  down  in  this  Commission's  Decision  No.  2879, 
approved  April  27,  1916. 

I  recommend  the  following  form  of  order: 

ORDER. 

San  Fernando  Telephone  and  Telegraph  Company  having 
filed  with  the  Commission  its  application  for  an  increase  of  rates, 
a  hearing  having  been  held,  the  matter  having  been  submitted, 
and  the  Commission,  basing  its  conclusions  on  the  foregoing  opin- 
ion, finding  as  a  fact  that  the  rates  authorized  and  the  classes  of 
service  prescribed  in  this  order  are  just  and  reasonable; 

It  is  hereby  ordered,  that  the  applicant  is  authorized  to  estab- 
lish and  file  with  the  Commission  within  thirty  days  of  the  date 
of  this  order  a  schedule  of  rates  and  services  as  outlined  in  the 
foregoing  opinion.  Applicant  is  authorized  to  put  these  rates 
into  effect  subject  to  the  following  conditions : 

(a)  Adequate  and  efficient  telephone  service  must  be  rendered 
at  all  times  for  all  classes  of  service. 

(b)  A  depreciation  reserve  of  $1,200  per  annum  in  instal- 
ments of  $100  per  month  shall  be  set  aside  for  the  purposes  set 
forth  in  the  foregoing  opinion  and  the  depreciation  fund  shall 
be  accounted  for  and  used  for  such  purposes  only  as  will  be  pre- 
scribed or  authorized  by  this  Commission. 
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The  foregoing  opiiiion  and  order  are  thereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Commis- 
sion of  the  state  of  California. 


INDIANA  PITBIilC  SKRYICB  COMMISSION, 

BE  CENTRAL  UNION  TELEPHONE  COMPANY. 

[N08.  3808,  3935,  4742-4774,  4962.] 

VdlMaUon  —  Ascertainment  of  value  —  Coat  of  reproduction  a»  sole 
basis. 

1.  Present-day  cost  of  reproduction  cannot  be  accepted  to  the  ex- 
clusion of  all  other  considerations,  as  the  sole  guide  in  determining 
the  fair  value  of  the  property  of  a  public  utility,  where  such  cost  ol 
reproduction  is  from  50  to  100  per  cent  in  excess  of  investment* 

VoUtaUon  —  Ascertainment  of  value  —  **Fair  value**  rule, 

2.  In  applying  the  ''fair  value"  rule,  which  requires  the  exercise 
of  a  reasonable  judgment  after  due  consideration  of  all  elements  entitled 
to  consideration  and  all  pertinent  facts  and  circiunstances,  and  in 
determining  the  weight  to  be  given  to  any  particular  element,  it  must 
be  determined  whether  under  the  particular  facts,  circiunstances,  and 
conditions  surrounding  or  affecting  that  particular  element,  greater  or 
lees  weight  attached  thereto  would  lead  to  unreasonable  or  unwar- 
ranted conclusions;  and  greater  weight  should  be  given  to  the  elements 
which  in  themselves  are  reascmable. 

VaiUtation  — -  Ascertainment  of  value  «  **Fair  value**  rule  —  Cost  of 

reproduction. 

8.  In  applying  the  "fair  value"  rule,  the  weight  given  to  the  cost 

of  reproduction  should  depend  in  large  measure  upon   whether  such 

coet  of  reproduction  represents  reproduction  under  normal  prices  and 

usual  or  ordinary  circumstances  and  conditions. 
Valuaticn  ^Ascertainment  of  value  —  Cost  of  reproduction  —  "Nor- 

maV*  cost. 

4.  Until  sufficient  time  has  elapsed  to  demonstrate  conclusively  that 
a  new  and  fairly  permanent  higher  price  level  has  been  reached,  "nor- 
mal" cost  of  reproduction  should  be  determined  by  costs  prevailing 
immediately  before  the  outbreak  of  the  European  war,  with  a  con- 
sideration, perhaps,  of  what  may  reasonably  be  calculated  to  be  a 
natural  trend  of  prices  had  the  war  and  other  abnormal  conditions  not 
occurred. 

Valuatiim  —  Ascertainment  of  value  —  Prudent  investment, 

5.  Prudent  investment,  although  not  the  sole  determining  factor 
in  the  ascertainment  of  fair  value  for  rate  making,  is  entitled  to  great 
weight,  where  abnormal  conditions  and  prices  prevail,  since  it  is  a 
better  guide  in  determining  reasonable  values. 
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ValuaUan  —  €Mng  value  ^  Breeent  Hme  cost  of  eBUMMUng  bueU 


0.  An  allowance  for  going  eoncern  value  based  on  fhe  estimated 
present  time  cost  of  establishing  the  business,  was  rejected  both  as 
to  the  total  allowance  claimed  and  the  method  used  in  calculating 
same,  on  the  ground  that  it  would  be  unreasonable  to  base  going  con- 
cern value  on  the  imaginary  cost  of  presently  reproducing  a  business 
which  will  never  be  entirely  reproduced; 
Valuation  ^  €Mng  value  —  Working  capital. 

7.  In  fixing  tentative  values  for  rate  making,  no  separate  allow* 
ances  were  made  for  going  value  or  working  capital,  but  liberal  con- 
sideration was  given  to  these  elements  of  value. 

Apportionment  — -  Telephone  —  Toll  revenues  —  Mixehanges, 

8.  A  system  of  apportioning  toll  revenues  to  the  originating  ex- 
changes, whereby,  in  some  instances,  the  amount  apportioned  to  such 
exchange  was  little  more  or  actually  less  than  the  toll  operators'  wages 
at  such  exchange,  was  found  improper  and  inequitable,  and  the  net 
toll  income  for  the  whole  system,  after  deducting  operating  expenses, 
taxes,  rentals,  depreciation,  and  return,  was  credited  bade  to  local 
exchanges  in  proportion  to  the  originating  toll  business. 

Depreciation  —  Telephone  —  Annual  allotoance, 

9.  Annual  allowance  of  6  per  cent  of  the  value  of  the  depreciable 
property  of  a  large  telephone  plant  was  held  reasonable,  although 
such  percentage  might  be  improper  in  the  case  of  certain  exchanges 
on  account  of  varying  conditions  of  plant  construction,  maintenance, 
climate,  and  other  factors. 

Betum  —  Operating  expenses  —  Telephtmes  ~  4|  per  cent  A.  T.  lib  T. 
Co,  license  agreement. 

10.  An  arrangement  between  the  American  Telephone  &  Telegraph 
Company  and  its  subsidiary,  whereby  the  subsidiary  pays  the  parent 
company  4i  per  cent  of  its  gross  revenues  for  rentals  and  receivers, 
transmitters  and  induction  coils,  and  for  other  services,  was  found 
unbusinesslike  and  unsound,  inasmuch  as  there  is  no  relationship  be- 

\  tween  the  basis  by  which  such  payments  are  calculaied  and  the  cost 
or  value  of  the  service;  and,  in  the  absence  of  evidence  in  respect 
thereto,  an  allowance  of  $1.08  per  station  was  made  for  ^udi  rentals 
and  service. 

Return  —  Operating  expenses  ~  Amortization  of  landed  capitiU. 

11.  In  estimating  the  operating  expenses  of  a  telephone  utility,  no 
allowance  was  made  for  amortization .  of  landed  capital  or  right  of 
way,  where  an  allowance  therefor  was  permitted  to  be  capitalized 
for  rate  making,  and  where  there  was  little  or  no  evidence  of  actual 
investment  therefor. 

Service  —  Telephone  —  Difficulty  of  obtaining  operators. 

12.  To  the  extent  that  inadequate  telephone  service  is  attributable 
to  the  imprecedented  increase  in  traffic  and  the  inability  of  telephone 
companies  to  secure  and  keep  efficient  operators,  it  is  difficult  to  find 
reason  for  holding  the  companies  responsible  where  reasonable  wages 
are  paid« 
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Service  —  Telephone  —  CommisaUm  policy. 

13.  The  Indiana  Commission  will  require  telephone  companies  to 
render  the  highest  standard  of  service  possible,  and,  while  they  should 
he  relieved  of  the  responsibility  for  inadequate  service  resulting  from 
conditions  over  which  they  have  no  control,  they  will  be  held  strictly 
responsible  for  rendering  adequate  service  to  the  extent  of  their 
ability. 

Service  —  Telephone  —  Competition  —  Unification. 

14.  The  efficiency  and  usefulness  of  the  telephone  business  depends 
upon  a  high  degree  of  unification  and  co-ordination,  and  elimination 
of  competitive  conditions;  and,  therefore,  efforts  toward  unification 
and  consolidation  of  service  should  be  encouraged. 

Betum  —  Telephone  —  Percentage. 

15.  Rates  were  fixed  for  36  exchanges  and  the  Central  Union  Tele- 
phone Company  in  Indiana  estimated  to  yield  an  aggregate  return 
for  the  entire  system  of  6.3  per  cent  without  considering  prospective 
increases  in  revenue  due  to  increased  business  or  future  increases  in 
expenses. 


Bdum  —  Operating  expenses  —  American  Telephone  <ft  Telegraph 
Conhpany'a  4i  license  agreem^ent. 

Dissenting  discussion  of  4^  per  cent  American  Telephone  &  Tele- 
graph Company  license  agreement  with  subsidiary  companies,  p.  855. 

[February  »,  1920.] 

PETinoiTS  for  authority  to  increase  telephone  rates  at  various 
exchanges;  granted  in  part.  Decreases  in  rates  were  ordered  at 
Anderson,  Bloomington,  Crawfordsville,  French  Lick,  Frank- 
fort, Newcastle,  Shelbyville,  and  Vincennes.  Authority  to  in- 
crease rates  at  Alexandria,  Bunker  Hill,  Elwood,  Fairland,  and 
Granger  was  denied.  Increases  in  rates  were  authorized  at  Au- 
burn, Frankfort,  Boggstown,  Brooklyn,  Culver,  Cumberland, 
Gas  City,  Greenwood,  Indianapolis,  Kendallville,  Lewisville, 
Manilla,  Muncie,  New  Carlisle,  Osceola,  Peru,  Rome  City, 
Smith  Valley,  South  Bend,  Mishawaka,  Washington,  and  York- 
town. 

Appearances  general  hearing:  Robbins  &  Weyl,  attorneys,  E. 
F.  Davidson,  and  E.  S.  Wilson,  for  petitioner;  A.  G.  Graham, 
for  South  Bend  Chamber  of  Commerce;  T.  W.  Slick,  city  attor- 
ney, for  city  of  South  Bend;  John  Lewis,  mayor,  and  R.  H. 
Broadbent,  city  attorney,  for  city  of  Elwood;  Ralph  Jernegan,. 
for  city  of  Mishawaka ;  Joseph  Essington,  city  clerk,  and  A.  T. 
Ramsey,  for  city  of  And^-son;  W.  W.  McMann,  for  city  of 
Hammond;  Ernest  T.  Mahplm,  for  telephone  patrons  union,  In- 

P.U.R.1920B. 


Digitized  by 


Google 


816  INDIANA  PUBLIC  SERVICE  COMMISSION. 

dianapolis ;  Russel  P.  Harker,  city  attorney,  for  city  of  Frank- 
fort; R  B.  Coapstick,  for  State  Chamber  of  Commerce;  Samuel 
Ashby,  corporation  counsel,  for  city  of  Indianapolis ;  Max  Hosea, 
for  Independent  Telephone  Association;  Max  Hosea  and  F.  O. 
Cuppy,  as  requested  by  Mr.  Sam  Heller,  for  Independent  Long 
Distance  Telephone  &  Tel^raph  Company,  Louisville,  Ky. ;  C- 
W.  McAdams,  city  attorney,  W.  A.  Yarling,  secretary,  Chamber 
of  Commerce,  for  city  of  ShelbyriUe;  E.  6.  Scotten,  for  city  of 
Newcastle;  Wilmer  T.  Fox,  city  attorney,  for  city  of  Jefferson- 
ville. 

Haynes,  Commissioner :  There  are  consolidated  herein  all  of 
the  petitions  for  rate  increases  at  the  various  exchanges  in  Indi- 
ana of  the  Central  Union  Telephone  Company,  which  is  a  sub- 
sidiary of  the  American  Telephone  &  Telegraph  Company,  and 
which  owns  and  operates  extensive  telephone  properties  through- 
out Illinois,  Indiana,  and  Ohia 

The  Petitions. 

In  each  of  its  petitions,  the  company  alleges  that  its  rates  were 
filed  with  the  Public  Service  Commission  immediately  after 
May  1,  1913,  the  effective  date  of  the  Public  Service  Commis- 
sion Act,  and  that  the  rates  then  filed,  with  few  minor  exceptions, 
continued  in  effect  until  June  11,  1919.  The  petitions  continue 
as  follows: 

'^That  said  schedules  of  rates,  even  in  normal  time>  did  not 
produce  a  fair  return  upon  the  investaient  of  petitioner  .  .  . ; 
that  on  account  of  conditions  created  by  the  war  between  the 
allied  countries  and  Germany,  prices  of  labor  and  materials  es- 
sential to  the  operation  of  a  telephone  plant  have  still  further  in- 
creased; and  that  such  increased  cost  of  the  operation  of  said 
property  has  created  a  serious  necessity  for  the  alteration  and 
amendment  of  the  rates  and  charges  shown  in  the  schedule  above 
referred  to,  in  order  to  prevent  injury  to  the  property  and  busi- 
ness of  the  petitioner  and  to  the  service  which  the  petitioner  is 
required  to  furnish  to  the  public  at  said  city  and  in  the  vicinity 
thereof. 

"That  on  August  1,  1918,  pursuant  to  a  joint  resolution  of  the 
Congress,  -the  President  of  the  United  States  took  possession  and 
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control  of  the  telephone  systems  of  the  United  States,  and  there- 
after, through  the  Postmaster  General,  operated  said  systems, 
including  the  lines  of  the  petitioner,  until  the  31st  day  of  July, 
1919,  at  which  time,  pursuant  to  an  act  of  Congress  repealing 
said  joint  resolution,  said  telephone  systems,  lines,  and  property 
were  returned  to  the  respective  owners  thereof;  that  on  June  11, 
1919,  by  direction  of  the  Postmaster  General,  then  in  charge  of 
the  operation  of  the  telephone  lines  as  aforesaid,  the  petitioner 
put  into  force  and  effect  •  .  .  a  schedule  of  rates  and  charges 
theretofore  promulgated  and  approved  by  the  Postmaster  Gen- 
eral, which  rates  and  charges,  pursuant  to  the  provisions  of  said 
Act  of  Congress  approved  by  the  President  July  11,  1919,  and 
providing  for  the  return  of  said  telephone  lines  and  systems  to 
their  owners,  as  aforesaid,  shall  continue  in  force  for  a  period 
not  to  exceed  four  months  after  the  taking  effect  of  said  act,  or 
until  December  1,  1919/' 

Petitioner  further  alleges  that  the  rates  now  in  force  are  in- 
sufficient to  pay  the  cost  of  operation  and  a  fair  return  on  the 
investment  of  petitioner  and  asks  that  the  rates  at  all  exchanges, 
with  few  exceptions,  be  materially  increased. 

Hewrings. 

In  order  that  all  interested  parties  might  have  opportunity  to 
be  heard,  the  Commission  held  an  extended  series  of  local  hear- 
ings throughout  the  state.  The  places  and  dates  of  such  hearings 
were  as  follows : 

Vumher.      Vame,  Date. 

3808  ShelbyviUe November  11,  1919 

3935  Indianapolis   November  24,  1919 

4742  Yorktown   November  21,  1919 

4743  Washington    November  12,  1919 

4744  Vincennes   October  22,  1919 

4746  Rome  City   October  30,  1919 

4746  Smith  VaUey  . . . ; November  22,  1919 

4747  South  Bend October  27,  1919 

4748  Peru October  20,  1919 

4749  Osceola October  27,  1919 

4760  New  Carlisle October  27,  1919 

4761  Newcastle   November     5,  1919 

4752    Muncie    November  19,  1919 

4763  Mishawaka  October  27,  1919 

4764  Manilla  November  11,  1919 

4766  Lowisville   November  22,  1919 

4766  Kendallville  October  30,  1919 

4757  Greenwood November  17,  1919 

4768  Granger  October  27,  1919 

4759  GasCity > November  17,  1919 
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4760  French  Lick  November  21,  1919 

4761  Frankfort NoYember  10,  1919 

4762  Fairland   November  11,  1919 

4763  Elwood    November    6,  1919 

4764  Cumberland    November  22,  1919 

4765  -Crawfordsville   November     3,  1919 

4766  Culver    November  17,  1919 

4767  Bunker  Hill November  20,  1919 

4768  Brooklyn   November  20,  1919 

4769  Boggstown    November  11,  1919 

4770  Bloomington   November  13,  1919 

4771  Bedford  and  Oolitic November  14,  1919 

4772  Auburn October  29,  1919 

4773  Anderson    .• October  24,  1919 

4774  Alexandria  November    7,  1919 

4962  Indianapolis  November  24,  1919 

Following  the  local  hearings,  a  general  hearing  was  held  at 
Indianapolis  on  November  25  and  26,  1919.  At  this  hearing, 
evidence  was  taken  as  to  the  value  of  the  petitioner's  toll  prop- 
erty in  the  state  of  Indiana,  toll  revenues  and  expenses,  and  other 
general  questions  which  could  not  adequately  be  heard  and  con- 
sidered at  local  hearings. 

Reports  by  the  Commission's  accounting  department  of  ex- 
aminations of  petitioner's  books  were  submitted.  Reports  cover- 
ing the  operation  of  the  entire  company,  the  Indiana  division, 
the  toll  lines,  and  each  local  exchange,  were  filed. 

Property  Values. 

Through  its  engineers,  petitioner  presented  extensive  evidence 
as  to  property  values.  Petitioner  proceeded  upon  the  cost  of  re- 
production theory  of  valuation.  The  appraisals  filed  in  the  case 
of  each  exchange  were  based  upon  unit  costs  which  resulted  in  re- 
production costs  which  petitioner's  witnesses  testified  were  15 
to  25  per  cent  less  than  present  costs,  and  which  according  to  the 
Commission's  checks  are  slightly  less  than  reproduction  costs 
under  present  high  prices.  There  were  also  introduced-  several 
appraisals  of  local  exchange  properties  made  by  petitioner  and 
submitted  to  the  Commission  with  previous  rate  petitions  filed 
in  the  year  1918. 

The  Commission's  engineering  staff  submitted  detailed  ap- 
praisals of  the  property  of  petitioner  at  twelve  of  its  exchanges 
and  tentative  estimates  of  the  value  of  its  remaining  exchanges 
and  other  property.  Such  appraisals  and  estimates  were  based 
on  five-year  average  unit  costs  to  January  1,  1918.  The  evidence 
disclosed  that  in  the  case  of  several  units  the  costs  used  were 
low. 
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The  appraisals  submitted  by  petitioner  and  the  appraisals 
and  estimates  submitted  by  the  Commission's  staff  were  all  based 
on  substantially  identical  inventories.  With  minor  exceptions, 
the  difference  between  appraisals  of  the  company  and  the  ap- 
praisals and  estimates  by  the  Commission's  staff  are  due  to  the 
application  of  different  unit  costs. 

The  following  gives  the  repriDduction  costs  and  present  values 
as  submitted  by  petitioner  and  by  the  Commission's  staff,  and 
the  same  items  based  on  the  company's  appraisals  of  1918 : 

William  F.  Sloan,  engineer,  appearing  in  behalf  of  petitioner, 
submitted  reports  on  the  value  of  petitioner's  property  at  Peru 
and  Indianapolis. 

In  general,  his  prices  for  materials  were  based  on  an  average 
of  prices  for  the  five-year  period  ending  January  1,  1919.  He 
submitted  only  cost  of  reproduction  figures  as  to  the  Peru  prop- 
erty. The  total  cost  of  reproduction  new,  including  construe 
tion  overheads,  materials  and  supplies  and  working  capital, 
amoimted  to  $380,166.  He  estimated  the  cost  of  developing  the 
business  at  Peru  at  $57,000,  making  his  total  cost  of  reproduc- 
tion new  of  the  Peru  property  $437,166.  Sloan's  report  of  the 
value  of  the  Indianapolis  property  shows  cost  of  reproduction, 
including  construction  overheads,  materials  and  supplies,  and 
working  capital,  $8,780,476  and  cost  of  reproduction  new  less 
depreciation  $7,842,076. 

The  methods  used  by  Sloan  with  exceptions  follow  the  general 
methods  used  by  petitioner's  engineers,  and  his  totals  give  sub- 
stantial reflections  of  prevailing  high  prices. 

In  addition  to  the  above  exchanges,  the  Commission's  staff  has 
made  estimates,  based  on  other  appraisals,  of  the  following  ex- 
changes which  were  not  appraised  by  petitioner  or  by  the  staff: 

Granger   $4,555 

Lewisville    13,580 

Manilla    5,328 

New   Carlisle    28,879 

Osceola    12,893 

Rome   City    3,610 

Cumberland 9,970 

Smith  Valley   6,188 

Total $85,00b 

Staff's  present  value  other  exchanges  and  toll  system :    12,157,366 

. U 

Staff's  grand  total  present  value 1112^2424369 
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Booi  Valves. 

Tho  total  book  value  or  the  *^total  fixed  capital"  as  of  June 
80,  1919,  of  the  entire  prop^ty  of  petitioner  located  in  Illinois, 
Indiana  and  Ohio,  is  shown  by  the  company's  records  as  follows : 

Intangible  capital    , $688,491.S2 

Right  of  way    160,743.19 

Land  and  buildings  2,118,080.65 

Central  office  equipment 8,518,730.90 

Station  equipment  4,498,235.82 

Exchange  lines   , 25,060,297.45 

Toll  lines   8,952,716.44 

Other  plant   188,316.40 

General   equipment    811,607.49 

Total  fixed  capital ; $60,997,188.16 

The  total  book  value  or  the  "total  fixed  capital"  of  petitioner's 
property  in  Indiana,  as  allocated  by  petitioner,  is  as  follows: 

Total  plant  except  toll  lines $12,124,875 

Toll  lines 3,295^74 

Creneral  e<}uipment   262,244 

Supplies   299,920 

Working  capital    276,174 

Intangible  capital  210,917 

Total $16,469,304 

Method  of  Appraisal. 

Petitioner's  engineers  testified  that,  in  appraising  the  physical 
property,  they  took  the  highest  and  lowest  material  prices  which 
prevailed  from  July  1,  1914  to  July  1,  1919,  and  used  the  aver- 
age of  these  high  and  low  prices  as  the  basis  for  their  appraisals. 
Labor  costs  entering  into  construction  were  based  on  labor  prices 
as  of  July  1,  1919. 

It  will  be  observed  that  the  prices  used  by  petitioner  for 
materials  do  not  represent  the  normal  average  price  from  1914 
to  1919,  for  the  reason  that  only  two  points  in  the  price  curve  of 
that  period  have  been  considered  in  arriving  at  the  price  used. 
In  many  cases  the  maximum  prices  used  by  petitioner  are  con- 
siderably in  excess  of  present-day  prices.  As  a  matter  of  fact, 
various  checks  disclose,  as  will  later  be  shown,  that  the  material 
prices  used  are  greatly  in  excess  of  the  normal  average  price  dur- 
ing the  five-year  period. 

The  engineering  staff  of  the  Oommission  used  five-year  aver- 
age  actual  costs  for  the  period  ending  January  1^  1918^  but  the 
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evidence  developed  that  the  result  obtained  by  applying  these 
average  costs  to  the  details  of  actual  construction  jobs  was 
somewhat  less  than  the  actual  cost  of  these  jobs.  In  the  case 
of  petitioner's  property  at  Peru,  which  is  typical,  where  detailed 
appraisals  were  made  by  petitioner  and  the  Commission's  staff, 
the  appraisal  of  petitioner's  engineers  shows  prices  higher  than 
the  five-year  average  used  by  the  Commission's  staff,  as  follows: 

Higher  than  6-Tr» 

Average  Costs  ta 

January,  1918. 

Land  32% 

Buildings     51% 

Central  office  equipment ^ 13% 

Exchange  pole  line   56% 

Exchange  aerial  cable 10% 

Exchange  aerial  wire 43% 

Exchange  underground  conduits   140% 

Exchange  underground  cable   27% 

Office  furniture  and  fixtures 34% 

General  store  equipment   48% 

General  stable  and  garage  equipment 2% 

General  tools  and  implements 8% 

The  unit  costs  used  in  petitioner's  appraisal  of  its  South  Bend 
and  Mishawaka  properties  are  not  measurably  dissimilar  to  those 
used  for  all  other  properties  appraised.  A  memorandum  was 
submitted  by  J.  K.  Johnston,  telephone  engineer,  who  appeared 
for  the  city  of  South  Bend.  By  agreement  of  parties,  this  mano- 
randum  was  submitted  subsequent  to  the  hearing,  and  petitioner 
has  not  had  an  opportunity  to  cross-examine  Johnston  or  to 
point  but  any  possible  errors  in  his  statements.  This  fact  is 
considered  in  weighing  this  evidence. 

In  summing  up  his  memorandum,  Johnston  states  that  the 
prices  used  by  petitioner  in  the  appraisal  of  the  South  Bend  and 
Mishawaka  exchanges  were: 

Eighty-five  per  cent  higher  than  1914  prices,  36  per  cent  high- 
er than  five-year  average  prices,  and  10  per  cent  higher  than  1918 
prices. 

Cost  of  ReprodiLction  New  and  Fair  Value. 

[1-4]  Petitioner,  although  submitting  appraisals  based  oa 
prices  slightly  less  than  present  costs,  contends,  as  a  matter  of 
legal  right,  that  the  value  of  its  physical  property  for  rate-mak- 
ing purposes  must  be  determined  solely  by  its  cost  of  reprodno- 
tioli  new  under  present  abnormal  pricesy  and  that  its  going  value 
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must  be  detennined  by  the  present-day  cost  of  r^rodiiciiig  or 
re-establishing  its  business. 

With  present  or  current  abnormal  prices  ranging  from  50  to 
100  per  cent  in  excess  of  prewar  prices,  under  which  the  major 
portion  of  petitioner's  property  has  been  constructed,  the  Com- 
mission cannot  accept  petitioner's  contention  that  present-day 
cost  of  reproduction,  to  the  exclusion  of  all  other  considerations, 
should  be  the  sole  guide  in  determining  the  fair  value  of  its 
property  for  rate-making  purposes.  The  Commission  believes  it 
to  be  as  thoroughly  unsound  from  the  legal,  economic,  and  equi- 
table viewpoint  to  accept  present  reproduction  costs,  which  are 
50  to  100  per  cent  in  excess  of  investment,  as  the  sole  basis  for 
rate-making  values,  as  it  would  be  to  accept  reproduction  cost 
as  the  sole  value  factor  in  times  of  economic  depression  when 
such  cost  may  be  50  per  cent  less  than  the  prudent  investment. 

The  Commission  does  not  interpret  any  of  the  decisions  cited 
as  confining  the  determination  of  rate-making  values  to  pre- 
vailing costs  of  reproduction,  to  the  exclusion  of  all  other  ele- 
ments of  fair  value  which  originally  were  laid  down  in  the  case 
of  Smythe  v.  Ames  (169  U.  S.  446,  546,  18  Sup.  Ct.  Kep.  418, 
42  L.  ed.  819)  and  which  since  have  been  followed  in  all  well- 
considered  cases.  The  "value  of  the  proper  at  the  time  it  is 
being  used  by  the  public/^  certainly  cannot  mean  the  "reproduc- 
tion cost''  at  the  time  of  the  investigation. 

Petitioner  confuses  the  terms  "present  value"  and  "fair 
value."  The  term  "present  value"  frequently  is  used  to  express 
entirely  different  ideas.  "Present  value"  often  is  used  to  express 
the  sum  which  represents  cost  of  reproduction  new  less  depre- 
ciation. For  example,  if  under  present  prices  the  cost  of  repro- 
duction new  of  a  property  is  $100,000  and  its  present  or  per  cent 
physical  condition  is  85  per  cent,  its  cost  of  reproduction  new 
less  depreciation,  its  present  condition  cost,  or  as  the  term  is 
frequently  used,  its  "present  value,"  is  $85,000.  When  so  used,, 
the  term  "present  value"  obviously  is  not  synonymous  with  "fair 
value."  Under  the  "fair  value"  rule  the  term  "present  value," 
as  above  used,  bears  no  more  relation  to  the  "fair  value"  of  a 
property  than  doe^  any  o^^  of  the  several  elements  entering  into 
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the  determination  of  the  fair  valuet^  as  for  example^  the  original 
cost,  the  investment,  or  the  full  cost  of  reproduction. 

The  fair  value  rule  presumably  is  a  reasonable  rule.  It  re- 
quires the  exercise  of  a  reasonable  judgment  after  due  considera- 
tion of  all  elements  entitled  to  consideration  and  all  pertinent 
facts  and  circumstances.  In  determining  the  weight  to  be  given 
to  any  particular  element,  it  must  be  determined  whether,  under 
the  particular  facts,  circumstances  and  conditions  surrounding 
or  affecting  that  particular  element,  greater  or  less  weight  at- 
tached thereto  would  lead  to  unreasonable  or  unwarranted  con- 
clusions. 

Considering  the  fact  that  present  reproduction  costs  are  in 
many  instances  almost  double  prewar  costs,  and  50  to  100  per 
cent  in  excess  of  actual  original  cost,  can  it  be  said  that  in  the 
exercise  of  reasonable  judgment,  the  conclusion  would  be  reason- 
able or  warranted,  that  the  fair  value  of  utility  property  for  rate- 
making  purposes  should  be  determined  solely  or  largely  by  pre- 
vailing unprecedented  postwar  prices  ?  Considering  all  the  facts 
and  circumstances,  can  it  be  said  that  in  the  exercise  of  reason- 
able judgment,  one  could  justify  the  conclusion  that  under  pres- 
ent high  prices  the  cost  of  reproduction  new  should  receive  even 
substantial  weight  in  the  finding  of  a  fair  value  f 

It  would  seem  that  a  reasonable  application  of  the  fair  value 
rule  requires  that  greater  weight  should  be  given  to  the  element 
or  elements  which  in  themselves  are  reasonable.  Indeed,  the 
court  that  laid  down  the  rule  refused  to  give  great  weight  to 
what  appeared  to  be  excessive  original  cost,  and  indicated  a  pref- 
erence under  the  particular  circumstances  for  the  cost  of  repro- 
duction, which  reflected  what  were  considered  reasonable  and 
normal  costs. 

Generally  speaking,  it  would  appear  that  in  determining  the 
fair  value  of  utility  property,  the  weight  to  be  given  to  cost  of 
reproduction  should  depend  in  large  measure  upon  whether  it  is 
calculated  under  what  should  be  considered  normal  prices  and 
under  usual  or  ordinary  circumstances  and  conditions,  and  upon 
the  relation  or  proximity  of  the  cost  of  reproduction  to  what, 
under  all  the  circumstances,  should  be  considered  normal  cost  off 
reproduction.     Generally  speaking,  it  may  be  said  that  the 
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Ti^igfat  given  to  the  cost  of  reproduction  new  should  vary  with 
the  degree  of  departure  of  cost  of  reproduction  from  normal 
cost — ^the  greater  the  departure  the  less  weight. 

This  Commission  is  of  the  opinion  that  until  sufficient  time 
has  elapsed  to  demonstrate  conclusively  that  a  new  and  fairly 
permanent  hi^er  price  level  has  been  reached,  normal  cost  of 
reproducticm  should  be  determined  by  costs  prevailing  immedi- 
ately before  the  outbreak  of  the  European  war  with  a  considera- 
tion, perhaps,  of  what  may  reasonably  be  calculated  to  be  a 
natural  trend  of  prices  had  the  war  and  other  abnormal  condi- 
tions not  occurred.  Moreover,  even  assuming  normal  costs  and 
usual  and  ordinary  conditions,  cost  of  reproduction  is  not  neces- 
sarily controlling,  for  consideration  and  weight  must  be  given  to 
all  other  elements  entering  into  the  fair  value  of  the  property. 

No  more  pertinent  discussion  of  the  impropriety  under  pre- 
vailing conditions,  of  considering  cost  of  reproduction  new  as 
the  determining  factor  in  fixing  the  value  of  public  utility  prop- 
erty can  be  found  than  the  opinion  of  Ex-Justice  Hughes,  acting 
as  referee  in  the  case  of  the  Brooklyn  Borough  Gas  Co.  v.  Pub- 
lic Service  Commission  (New  York  Supreme  Court,  July  24, 
1918,  P.U.R.1918F,  335,  34Y) : 

*^hile  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  production  of  its  property  at  a  particular  time  r^ard- 
less  of  circumstances.  To  base  rates  upon  a  plant  valuation  sim- 
ply representing  a  hypothetical  cost-  of  reproduction  at  a  time  of 
abnormally  high  prices  due  to  exceptional  conditions  would  be 
manifestly  unfair  to  the  public,  and  likewise  to  base  rates  upon 
an  estimated  cost  of  reproduction  far  lower  than  the  actual  bona 
fide  and  prudent  investment  because  of  abnormally  low  prices 
would  be  unfair  to  the  company.  This  question  of  taking  the 
hypothetical  reproduction  cost  under  abnormal  conditions  as  a 
rate  base  diould,  of  course,  not  be  confused  with  the  necessity 
of  recognizing  actual  costs  of  operation  even  though  abnormal. 
A  public  service  corporation  is  entitled  to  be  reasonably  compen- 
sated for  its  service  and  the  actual  cost  of  its  operations  must 

P.UJ1.1920B, 


Digitized  by 


Google 


826  INDIANA  PUBLIC  SERVICE  COMMISSION. 

always  be  taken  into  consideration  in  determining  whether  or  not 
it  receives  a  fair  compensation  above  that  cost.  But  it  is  a  dif- 
ferent thing,  after  cost  has  been  defrayed  and  the  question  is 
as  to  the  compensation  to  be  allowed  in  excess  of  cost,  to  take  as 
the  basis  for  a  compensatory  return  an  asserted  plant  value,  far 
above  the  actual  investment,  which  is  reached  merely  by  expert 
estimates  of  a  cost  of  reproduction  under  abnormal  conditions. 
This  would  result  in  allowing  a  public  service  corporation  to  take 
advantage  of  a  public  calamity  by  increasing  its  rates  above  what 
would  be  a  liberal  return  not  only  on  actual  investment,  but 
upon  a  normal  reproduction  cost  in  the  view  that  unless  it  could 
make  an  essentially  exorbitant  demand  upon  the  public  it  would 
be  deprived  of  its  property  without  due  process  of  law.  The 
enforcem^it  of  the  constitutional  guaranty  does  not  require  the 
application  of  any  artificial  formula.    .    .    . 

"If,  however,  we  are  not  to  take  the  actual  cost  of  reproduc- 
tion at  the  present  time,  or  within  a  year  or  so,  because  it  would 
be  an  abnormal  cost,  and  we  are  to  seek  some  fairer  basis  of  esti- 
mating the  value  of  plaintiffs  property  for  the  purpose  of  deter- 
mining the  validity  of  rates,  U  wovld  he  difficult  to  find  any  basis 
more  just  than  the  appraisal  carefully  made  by  public  authority 
a/nd  based  on  reproduction  cost  before  the  outbreak  of  the  Euro- 
pean war,  with  proper  consideration  of  the  actual  investments 
since  that  time.    .    •    • 

"When  the  value  of  a  plant  has  been  properly  determined  by 
the  regulating  authority,  and  suitable  allowance  is  made  for  the 
investment  in  subsequent  additions,  it  is  manifestly  proper  to 
calculate  the  fair  return  upon  this  basis,  at  least  for  a  reasonable 
period.  In  the  present  case,  the  interval  has  been  one  of  unusual 
circumstances  incident  to  war  and  of  especially  high  costs,  and 
there  is  no  reason  why  there  should  be  substituted  for  the  officials* 
appraisal  a  hypothetical  estimate  of  reproduction  cost  under  ab- 
normal conditions  reaching  an  amount  vastly  in  excess  of  the 
actual  in/vesiment.^^ 

[6]  It  would  seem  that  under  abnormal  conditions  and  prices 
now  prevailing,  great  weight  should  be  given  to  the  prudent  in- 
vestment, since  under  present  circumstances  this  factor  is  a  bet- 
ter guide  to  the  determination  of  reasonably  values.    It  cannot 
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be  the  sole  determining  factor,  of  coarse,  but  a  considettttion  of 
prudent  investment  and  reproducti(m  new  under  normal  prices 
wotdd  seem  to  lead  to  a  more  just  and  equitable  rate  basis. 

Ooing  Value  and  Working  Capital. 

[6,  7]  The  following  is  presented  by  petitioner  as  its  claim 
for  allowances  for  going  value  and  working  capital: , 

WORKING  CAPITAL  AND  COST  OF  ESTABLISHING  BUSINESS. 
Compiled  from  Company's  Exhibits. 


Erchangefl. 


Alexandria    

Anderson    

Auburn   

Bedford  and  Oolitic 

Bloomington    

Brooklyn    

Bogffstown    

Bunker  Hill   

Culver     

Cumberland   

Crawfordsville    

Elwood  

Fairland    

Frankfort    

French  Lick   

Grai^er    

aas  City   

Greenwood   

(ndianapolis    

Kendallville    

Lewisville    

Manilla    

Muncie   

New  Carlisle 

Newcastle 

Osceola  

Peru    

Rome  City 

Shelbyville    

Smith  Valley    

South  Bend  and  Mishawaka 

Vincennes    

Washington   

Yorktown     

Toll  system 


Total 


Working 
Capital. 

Cost  of 

Establishing 

Business. 

$942.00 
8,884.00 
2,535.00 
3,903.00 
8,410.00 

$12,255.00 

116,516.00 

35,431.00 

50,890.00 

44,491.00 

243.00 
444.00 
972.00 

3,168.00 

5,730.00 

12,623.00 

6,040.00 
8,432.00 

157.00 
8,895.00 

397.00 

78,134.66 
44,203.00 

2,043.00 
60,473.00 

5,116.00 

1,108.00 

913.00 

137,993.00 

2,352.00 

.14,407.66 

11,670.00 

1,998,822.00 

33,812.00 

i3^06.66 

174,399.66 

3,237.00 

42,155.00 

*6,3()9".66 

81,661.00 

3,315.00 

42,852.00 

38,111.00 
"5,188.66 

511,520.00 
75,093.00 
67,163.00 

78,181.21 

1,077,740.00 

$325,167.21    $4,592,367.00 


Items  left  blank  have  not  been  submitted  by  the  company. 

Petitioner  contended  for  extremely  high  allowances  for  going 
concern  value.  It  rested  its  entire  case,  so  far  as  going  value 
was  concerned,  on  its  daim  for  an  allowance  to  cover  the  cost 
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of  establishing  or  reproducdng  the  basiness  at  the  present  time. 
The  cost  of  establishing  or  reproducing  the  business  was  divided 
into  two  parts :  First,  the  expenses  incurred  during  the  construe^ 
tion  period,  and  second,  the  deficits  accumulated  during  the 
period  of  development 

Extensive  detailed  and  analytical  consideration  was  given  to 
this  question  by  petitioner.  A  hypodietioal  construction  period 
was  first  set  up — for  example,  in  the  city  of  Indianapolis,  three 
and  one-half  years.  Consideration  was  then  given  to  the  value  of 
plant  at  each  quarter  year  during  that  period.  Claim  was  made 
for  advertising  and  canvassing  of  subscribers,  building  and  secur- 
ing organization  of  employees,  instructions,  routine,  stationery,^ 
records,  plant  maintenance,  renewals,  preliminary  directory  ad- 
vertising, rent  and  house  service,  interest  on  plant,  additions,  and 
expenses,  etc.  Then  under  the  head  of  operating  deficits  during 
construction  period,  the  company  set  up  the  operating  deficits 
which  it  alleges  would  be  incurred  during  the  hypothetical  con- 
struction period  if  the  property  were  to  be  reproduced  in  its 
entirety  to-day. 

By  means  of  this  hypothetical  reconstruction  formula,  peti- 
tioner builds  up  a  claim  for  $1,998,822  for  going  concern  value 
at  its  Indianapolis  exchange,  and  $4,592,367  for  its  entire  Indi- 
ana property.  It  adds,  however,  that  this  figure  does  not  include 
expOTiditures  for  preliminary  organization,  preliminary  develop- 
ment, financing,  securing  franchise,  legal  services  during  pre- 
liminary period,  preliminary  engineering,  survey,  etc. 

The  following  table  shows  the  company's  claim  for  values 
covering  cost  of  establishing  business  and  the  percentage  to  the 
company's  figures  of  the  present  condition  values  of  its  total 
physical  plant,  including  equipmeut  and  materials  and  supplies: 
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PER  CENT  OF  COST  OF  ESTABUSHING  BUSINESS  TO  VALUE  OF 

TOTAL  PHYSICAL  PLANT. 

Compiled  from  0ompany*8  Ewhibita. 


Exchanges. 


Alexandria    

Anderson • 

Auburn   

Bedford  and  Oolitic  ....... 

Bloomington    

Brooklyn    

Bogffstown    

Bunker  Hill 

Culver  

Cumberland   

Crawfordsville  

Elwood    

Fairland   

Frankfort 

French  Lick 

Granger    

Gas  City 

Greenwood   

Indianapolis 

Kendallville  

Lewisville   

Manilla 

Muncie    

New  Carlicle 

Newcastle 

Osceola   

Peru 

Rome  City  

Shelbyville   

Smith  Valley 

South  Bend  and  Mishawaka 

Vincennes  

Washington   

Yorktown   , 

Toll  system 


Total   $19,901,920,001  $4,592,367.00 


Company's 

Appraisal 

Total  Physical 

Plant  Present 

Condition 

Basis. 


$51,374.00 
513,208.00 
156,126.00 
221,107.00 
193,405.00 

i3,214.66 
23,505.00 
55,246.00 


343,011.00 

192,359.00 

8,449.00 

217,540.00 

26,024.00 


63,803.00 

49,109.00 

8,548,383.00 

145,609.00 


772,209.00 
188,500.66 
36i,684.66 
I86J5V9.66 


2,817,048.00 
339,268.00 
306,365.00 


4,618,885.00 


Company's 

Claim 

Cost  of 

Establishing 

Business. 


$12,255.00 

116,516.00 

35,431.00 

50^90.00 

44,491.00 


3,168.00 

6,730.00 

12,623.00 


78,134.00 
44,203.00 

2,043.00 
50,473.00 

6,116.00 


14,407.00 

11,670.00 

1,098322.00 

33,812.00 


174,399.00 
42,155.66 
81,661.66 
42,852.66 


611,520.00 
75,003.00 
67,163.00 


1,077,740.00 


Per  Cent  Cost 

of 

Establishing 

Business  to 

Total  Physical 

Plant 


23.0% 

22.7% 
22.7% 
23.0% 
23.0% 

24.6% 
24.4% 


22.7% 
23.0% 
24.2% 
23.2% 
19.7% 

'22.6% 
23.8% 
23.4% 
23.2% 


22.5% 

22.4% 

'23.2% 

22.9% 

22*.i% 
22.1% 
21.9% 


23.0% 


Items  left  blank  have  not  been  submitted  by  the  company. 
It  will  be  observed  that  the  total  going  concern  value  which 
petitioner  thus  seeks  to  establish,  amounts  to  $4,592,367  or  23 
per  cent  of  petitioner's  appraisal  of  the  present  condition  value 
of  its  Indiana  property.  The  Commission  cannot  accept  peti- 
tioner's claim  for  going  value  nor  can  it  approve  the  methods  by 
which  petitioner  calculates  its  claim.  To  this  Commission  it  ap- 
pears utterly  unreasonable  to  base  an  allowance  for  going  value 
on  the  imaginary  cost  of  presently  reproducing  or  re-establish- 
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ing  a  business  which^  under  the  wildest  flight  of  fancy,  never 
will  be  completely  reproduced  or  re-established. 

Justice  Hughes'  rejection  of  the  cost  of  reproduction  method 
of  determining  the  value  of  railway  right  of  way  (Minnesota 
Rate  Case,  230  U.  S.  352,  452,  33  Sup.  Ct  Rep.  Y29,  57  L.  ed. 
1511)  has  forceful  application  to  this  point    He  said: 

'^Moreover,  it  is  manifest  that  an  attempt  to  estimate  what 
would  be  the  actual  cost  of  acquiring  the  right  of  way,  if  the 
railroad  were  not  there,  is  to  indulge  in  mere  speculation.  •  •  . 
The  conditions  of  ownership  of  the  property  and  the  amounts 
which  would  have  to  be  paid  in  acquiring  the  right  of  way,  sup- 
posing the  railroad  to  be  removed,  are  wholly  beyond  reach  of 
any  process  of  rational  determination.'* 

Petitioner  made  no  effort  and  showed  no  inclination  to  submit 
any  evidence  as  to  the  actual  historical  cost  of  establishing  the 
business,  or  the  losses  during  the  construction  and  development 
period,  but  frankly  laid  claim  to  an  allowance  for  going  value 
measured  solely  by  what  it  would  cost  to  reproduce  and  re-estab- 
lish its  business  under  present  prices  and  present  conditions. 

In  discussing  going  value,  in  the  case  of  Re  Lafayette  Teleph. 
Co.  No.  4305,  December  5,  1919,  P.U.R.1920A,  422,  the  Com- 
mission said: 

"During  recent  years,  Commissions,  courts  and  valuation  ex- 
perts have  sought  to  define  going  value  and  to  enumerate  its 
constituents.  Many  of  them,  perhaps  the  larger  number,  have 
held  that  unrequited  early  losses  constitute  the  controlling  ele- 
ment. Others  have  held  that  the  cost  of  attaching  or  establishing 
the  business  is  the  better  guide.  More  recently,  still,  others  seem 
to  have  abandoned  the  theory  of  unrequited  early  losses,  and  cost 
of  establishing  business,  and  to  have  departed  entirely  from  the 
theory  of  allowing  a  going  value  to  compensate  for  out-of-pocket 
money  prudently  spent  during  the  period  of  construction  and 
development,  for  invisible  assets  or  for  reasonable  losses  suflFered 
before  the  business  became  remunerative.  These  later  authorities 
hold  that  regardless  of  historical  considerations,  every  utility 
which  is  successfully  managed,  has  modem  facilities,  and  is  op- 
erated with  efficiency  and  economy,  has  a  going  value  in  excess 
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of  the  value  of  the  physical  property,  regardless  of  tie  metbod 
of  determining  physical  value,  whether  it  be  based  on  cost  of  re- 
production new  at  present  prices  or  on  investment    •    .    . 

"While  not  unmindful  of  the  fact  that  many  courts  occasion- 
ally have  accepted  this  theory,  the  Commission  views  it  as  a 
complete  departure  from  the  established  principle  of  measuring 
and  compensating  the  utility  for  necessary  investments  which 
later  are  not  reflected  in  appraisable  property ;  that  the  adoption 
of  this  theory  throws  the  finding  of  value  into  a  field  of  specula-, 
tion,  unrestricted  by  definite  limitations,  and  limited  only  by 
whim  or  fancy.  The  proponents  of  this  theory  have  yet  to  form- 
ulate the  specific  considerations  by  which  they  would  arrive  at 
the  amount  of  going  value  to  be  allowed.  Of  course,  it  may  be 
replied  that  the  whole  question  is  a  matter  of  judgment.  Yet, 
after  all,  if  judgment  is  to  be  anything  more  than  speculation, 
it  must  rest  upon  measurably  definite  and  weighted  considera- 
tions. 

'TDoubtless  there  may  exist  a  going  value  of  this  character 
for  purposes  of  sale,  but  to  base  going  value  on  such  an  elusive 
theory  in  a  valuation  for  rate-making  purposes,  is  but  to  disguise 
^commercial  going  value/  which  is  closely  akin  to  the  universally 
disallowed  element  of  good  will. 

"Successful  management,  modem  facilities,  and  economical 
and  efficient  operation  should  not  be  penalized;  they  should  be 
encouraged  and  rewarded.  But  they  should  be  encouraged  and 
rewarded  directly  by  increasing  the  rate  of  return  rather  than 
by  indirection  through  the  illogical  creation  of  a  mythical  value. 

"If  the  standing  of  a  utility,  the  success  of  its  business,  the 
standards  of  its  management  or  the  efficiency  and  economy  of 
its  operation  are  to  be  determining  elements  in  measuring  going 
value,  then  going  value  becomes  a  variable  quantity.  This  year's 
successful  and  well-managed  utility  which  is  efficiently  and  eco- 
nomically operated,  may  within  a  short  time  deteriorate  into  a 
utility  that  is  ill-managed  and  inefficiently  operated,  thereby 
losing  its  going  value  as  measured  by  such  standards.  In  the 
case  of  the  utility  of  large  property  values  where  going  value  thus 
measured  has  been  capitalized,  this  loss  would  necessitate  a 
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substantial  reduction  in  its  asset  account^  thereby  impairing  its 
financial  standing  and  reducing  the  value  of  its  securities. 

"From  the  standpoint  of  both  the  utility  and  the  public,  the 
Commission  believes  that  the  logical  and  equitable  basis  for 
going  value  is  to  be  found  in  the  principle  of  allowing  for  capi- 
tal expenditures  prudently  made  which  are  not  represented  in 
the  physical  property,  and  of  relying  on  unrequited  losses  and 
the  cost  of  establishing  the  business,  as  the  most  reliable  measure 
of  such  expenditures.  The  Commission  will  abide  by  the  prin- 
ciples laid  down  by  the  courts,  but  in  so  doing  is  constrained  to 
this  expression  of  doubt  as  to  the  wisdom  and  equity  of  this 
recent  conception  of  going  value,  which  holds,  that  every  utility 
has  a  going  value  in  excess  of  the  value  of  its  physical  property." 

Undoubtedly,  costs  actually  were  incurred  in  the  establish- 
ment and  development  of  petitioner's  business,  and  no  doubt 
early  losses  were  suffered,  but  the  Commission  is  left  to  grope 
blindly  for  the  facts. 

In  supporting  its  claim  for  going  value,  petitioner  cites  §  9 
of  the  Public  Service  Commission  Act,  which  provides : 

"As  one  of  the  elements  in  such  valuation  the  Commission 
shall  give  weight  to  the  reasonable  cost  of  bringing  the  property 
to  its  then  state  of  efficiency.    .    .    ." 

The  word  of  larger  import  in  this  section  is  the  word  "cost." 
Cost  implies  an  expenditure  of  money  or  something  of  value- 
something  actually  paid  out.  Petitioner  declined  or  failed  to 
present  any  evidence  as  to  the  actual  "cost  of  bringing  the  prop- 
erty to  its  then  state  of  efficiency." 

In  fixing  the  tentative. values  herein,  the  Commission  has  made 
no  separate  allowances  for  going  value  or  working  capital,  but 
has  given  liberal  consideration  to  these  elements  of  value.  As  to 
these  elements  this  order  is  of  a  temporary  character,  and  sep- 
arate and  final  finding  is  reserved  for  further  consideration.  In 
using  unit  costs  in  excess  of  five-year  average  unit  costs  to  Jw^* 
uary  1,  1918,  the  Commission  has  valued  the  entire  property  of 
petitioner  as  a  going  concern  and  not  as  nonoperative  or  dead 

property,  and  the  use  of  such  unit  prices  results  in  a  value  wbiek 
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makes  substantial  allowance  for  going  concern  value  and  work- 
ing capital 

The  evidence  shows  that  the  staflPs  appraisals  and  estimates 
represent  within  6  per  cent,  petitioner's  actual  construction  costs 
from  1913  to  1917,  inclusive.  The  major  portion  of  petition- 
er's property  having  been  constructed  prior  to  the  high  prices 
of  1916,  1917,  and  1918,  the  staflPs  appraisals  and  estimates  re- 
sult prevailing  before  1916.  If  the  present  value  of  $12,242,- 
000,  as  determined  by  this  method  by  the  staff,  be  taken  as  rep- 
resenting  the  present  structural  value  of  petitioner's  property, 
then,  on  the  basis  of  the  total  tentative  value  found  herein  there 
is  sufficient  margin  for  an  allowance  of  more  than  $3,000,000 
for  working  capital  and  going  value.  On  the  basis  of  the  ap- 
praisals of  petitioner  submitted  in  1918,  resulting  in  a  present 
value  of  $14,335,682,  the  total  tentative  value  found  herein  per- 
mits an  allowance  of  approximately  $1,600,000  for  going  value 
and  working  capital. 

Finding  of  Tentative  Values. 

By  reason  of  the  inability  of  the  staff  to  make  complete  ap- 
praisals of  all  of  petitioner's  property,  thus  affording  more  com- 
plete evidence,  and  the  necessity  of  early  hearings,  several  cities 
were  prevented  from  making  desired  investigations  as  to  values. 
The  Commission  believes,  therefore,  that  it  is  unwise  in  these 
cases  finally  to  fix  the  value  of  petitioner's  property.  It  wUl  be 
understood,  therefore,  that  in  each  of  the  cases  now  under  con- 
sideration, the  Commission  will  fix  tentative  values,  which  will 
be  used  only  for  the  purposes  of  the  particular  cases  now  before 
the  Commission.  The  tentative  values  used,  although  four  mil- 
lion dollars  less  than  claimed  by  petitioner,  are  liberal. 

Therefore,  for  the  purpose  of  the  case  under  consideration, 
the  Commission  tentatively  fixes  the  values  of  petitioner's  prop- 
erly as  follows: 
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Indiana  toll  system   $8^1^16 

Alexandria 47,231 

Bedford    167,698 

Bloomington    218329 

Boggstown    11,056 

Brooklyn    16,385 

Bunker  Hill    20,423 

Culver    40,096 

Elwood    176,457 

Fairland     7,434 

French  Lick    20,496 

Gas  City   -, 64,416 

*  Greenwood 45,318 

Washington     ^,  298,652 

Yorktown   20^15 

Indianapolis    6,409,657 

Anderson    438,196 

Auburn     114,797 

Crawfordsville    319,196 

Frankfort    197,708 

Kendallville    120,772 

Mishawaka 291,983 

Muncie   664,234 

Peru    315,997 

Shelbyville    163,437 

South   Bend    1,506,429 

Vincennes    286,094 

Newcastle    168.430 

Granger  1     5,491 

Lewisville  1    16,369 

Manilla  l    6.423 

New  Carlisle  l    34,810 

Osceola  l    -. 15,540 

Rome  City  1    4,351 

Cumberland  l 12.018 

Smith  Valleyl   7.459 

Total  $16,773,412 

1  Estimated — no  appraisals  by  company  or  Commission. 

These  values  are  not  to  be  considered  as  permanently  fixed. 
The  final  finding  of  the  fair  value  of  petitions  properly  is  con- 
tinued for  further  and  future  consideratioiL 

Income  Account. 

[8]  The  following  statement  shows  the  1918  and  1919  (esti- 
mated) income  accounts  of  the  Indiana  division.  The  1918 
statement  is  actual  as  shown  by  the  company^s  books.  The  esti- 
mated 1919  statement  is  based  on  the  first  ten  months  actual  and 
November  and  December  estimated  the  same  as  September  and 
October  of  the  same  year,  with  the  exception  of  "taxes"  and  "on- 
collectible  operating  revenues,''  which  were  estimated  for  the 
year  on  account  of  adjustments  in  book  figures,  and  "miscella- 
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neous  deductions,*'  which  were  estimated  as  double  the  figures 
of  the  first  six  months  of  1919: 


1918. 

Estimated 
1919. 

Kxohanffp   serviee  rfiveniifiB    ......••..••«•. 

$2,462,127.50 

618,505.00 

53,639.00 

$3,110,496.00 

Toll   service  revenues    

1,103,265.00 

MisrellAneoiifl  o'Deratincr  revMiliefl  ....••••.. 

72.301.00 

Total     

$3,334,271.61 
148,068.91 

$4,286,062.00 

Lififla  licensee  revenue — Dr 

179,732.00 

Total  telephone  operating  revenues 

Other  oDeratinir  revenues 

$3,186,202.70 
1,454.92 
1,974.88 

$4,106,330.00 

rtf-liar  nnArfl.f.incr  AimPTiflAn 

'Mpf.  nt.Kpr  nnArflf.lncr  rAVATiiiefl 

$519.96 

(Deficit) 

Total  oneTatinff  revenues .•..••••. 

$3,185,682.74 

$4,106,330.00 

Opiating  Expenset — 

Maintenance   ( no  deoreciation )    .«. 

$598,026.02 

1,192,851.10 

354,135.51 

193,050.55 

$663,261.00 

1,472,964.00 

416,320.00 

221,200.00 

Xraffic      

Commercial    

General  and  misoellaneous 

Total     

$2,338,063.18 

19,139.22 

261,791.54 

$2,773,745.00 

28,000.00 

275,000.00 

[Jneollectil^e  oDeratinor  revenues 

Taxes    

Total  ODeratinsr  exnenses 

$2,618,993.94 

$3,076,745.00 

Net  operating  revenues   

$566,688.80 
82,250.61 

$1,029,585.00 
80,600.00 

Nonoperating  revenues 

Gross  income    

$648,939.41 

$1,110,185.00 

Deductions  from  Gross  Income — 

Bent  deductions   

$66,869.22 
5,623.76 

$66,501.00 

Misoellaneous    deductions    

13,538.00 

Total     

$72,492.98 
$576,446.43 

$80,129.00 
$1,030,056.00 

Net  amount  available  for  depreciation  and  re- 
turn on  investment,  etc 

Toll  Revenues  and  Expenses. 

The  evidence  is  convincing  that  the  present  basis  for  crediting 
local  exchanges  with  certain  percentages  of  originating  toll  reve- 
nues is  improper  and  inequitable.  It  is  clear  from  the  evidence 
that  on  the  present  basis,  the  amount  credited  to  the  individual 
exchanges  in  several  instances  ia  little  more  than  the  actual 
amount  paid  out  by  such  exchanges  for  toll  operators^  wages,  and 
in  a  few  instances  the  toll  operators'  wages  are  actually  more 
than  the  toll  revenues  credited  to  exchanges. 

P.UJ1.1920B. 


Digitized  by 


Google 


836 


INDIANA  PUBLIC  SERVIOB  COMMISSION. 


The  following  table  ahows  for  each  exchange  the  total  toll 
revenues^  toll  revenue  credited  to  exchanges  and  operators'  wages : 

TOLL     REVENUE— AMOUNTS     CREDITED     TO     EXCHANGES— TOLL 
OPERATORS'  WAGES— YEAR  1918. 


Exchange — 

Alexandria 

Anderson    

Auburn    

Bedford   

Bloomington 

Boggstown 

Brooklyn    

Bunker  Hill 

Crawfordsville    

Culver 

Cumberland    

Elwood   

Fairland    

Frankfort   , 

French  Lick 

Fort  Wayne  

Gas  City 

Granger    

Greenwood  

Huntertown 

Indianapolis    

Kendallville   

LaFayette    

Lewisville    

Logansport   ( 

Manilla 

Muncie 

Newcastle    

New  Carlisle 

Osceola  

Peru    

Rome  City 

Shelbyville 

Smith  Valley 

South  Bend  and  Mishawaka 

Spencer    

Terre  Haute  

Vincennes 

Wabash    

Washihgton 

Yorktown 


Total  Toll 
Revenue. 


$4,607.31 

22.813.03 

6,993.00 

7,300.62 

8,973.47 

219.00 

913.18 

915.46 

13,617.36 

2,940.67 

583.63 

9,881.33 

316.22 

15,276.34 

4,630.37 

5,601.42 

1,863.12 

60.56 

2,944.57 

108.28 

231,070.12 

7,202.88 

9,688.65 

1,054.73 

6,058.02 

251.60 

35,126.11 

14,633.06 

1,204.77 

70.78 

13,196.52 

623.80 

7,827.20 

288.07 

33,297.63 

2,518.66 

38,376.07 

19,688.82 

1,813.27 

5,440.17 

504.65 


Toll  Revenue 
Credited  to 
Exehange. 

Toll  Opera- 
tors' Wages. 

$3,098.44 

$1,333.00 

10,681.65 

8,104.00 

3,419.40 

2,868.88 

3,019.99 

1,997.00 

2,749.59 

1,736.00 

88.92 

1,027.19 

966.00 

471.05 

6,614.05 

4,488.00 

1,589.47 

1,118.00 

364.40 

4,360.23 

2,216.00 

116.30 

6,976.34 

4,616.00 

2,923.74 

1,366.00 

4,226.54 

.    1,466.00 

721.72 

1,076.00 

27.45 

2,045.13 

1,296.00 

54.77 

113,502.73 

67,520.00 

3,834.93 

2,021.04 

4,468.38 

2,172.00 

395.87 

♦       316.00 

8,722.66 

1,938.00 

83.83 

16,542.37 

9,262.0r' 

6,714.04 

6,390.00 

733.45 

36.47 

7,629.84 

4,016.00 

237.63 

3,227.03 

3,103.00 

169.70 

21,544.95 

10,468.00 

1,486.11 

992.00 

19,280.48 

14,634.00 

10,907.90 

6,791.00 

1,217.16 

929.00 

3,202.62 

2,767.00 

191.55 

34.00 

$270,605.97 

$166,964.92 

Considering  large  overhead  expenses  and  many  items  of  local 
operating  expense  which  should  be  allocated  of  charged  to  the 
toll  business^  it  dearly  appears  that  under  the  pres^it  method  of 
dividing  revalues,  the  larger  number  of  local  exchanges  are 
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carrying  on  the  toll  bnsinesB  at  an  actual  operating  loss.  The 
company^s  witnesses  admitted  that  this  was  the  case  in  a  number 
of  instances.  The  Commission  is  of  the  opinion  that  a  new  basis 
for  the  division  of  toll  revenues  should  be  adopted. 

In  passing  upon  the  questions  presented  by  this  case,  the  Com- 
mission will  estimate  from  the  evidence,  gross  toll  revenues  for 
the  ensuing  year.  There  will  be  deducted  from  such  gross  reve- 
nues the  total  toll  operating  expenses,  including  taxes,  rentals,  a 
reasonable  allowance  for  depreciation,  and  a  reasonable  return  on 
the  value  of  the  toll  property.  The  balance  of  toll  revenues  then 
remaining  will  be  credited  back  to  the  several  local  exchanges  in 
proportion  to  the  originating  toll  business.  While  this  method  of 
handling  the  toll  question  may  be  subject  to*the  criticism  that  it 
does  not  conform  to  certain  more  or  less  sci^itific  ccmsiderations, 
on  the  whole  it  appears  to  be  fair. 

The  following  is  a  statement  of  estimated  toll  revenues  and 
expenses  for  the  ensuing  year: 

TOLL  INCOME  ACCOUNT. 

Estimate  for 
Projected 
Operating  Revenue^^  Year  1920. 

ToU  seryice  revenues $1^0,884.11 

Misoellaneous  operating  revenues 291.38 

Total  toU  operating  revenue  .-.  $1,281,175.49 

Operating  Eatpensea — 

Maintenance  (no  depreciation)   86,748.69 

Traffic 26,033.61 

C<Mnmercial    13,406.26 

General  and  miscellaneous  28,031.73 

Total   $154,220.19 

Taxes    33,673.91 

UncoUectible  accounts 8,220.88 

Total  operating  revenues $196,114.98 

Net  operating  revenues  ^^  ,085.060.51 

Nonoperating  revenues   4,155.29 

Gross  income   $1,089,215.80 

Deduoiions  From  Groea  Income--  «„  ^«o  ^^ 

Rent  of  telephone  offices ^  'ion'il 

Rent  of  instruments  and  equipment '. tzL'ki 

Rent  of  C.  P.  and  other  supports • 5  qSq  «i 

Rent — ^misceUaneous 4,873.62 

Total  deductions ,..,       $14,019.21 
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Net  income  available  for  depreciation  and  return  on  invest- 
ment  $1,075,196.59 


Depreciation  6%  on  $3,008,085.00  ,-. $150,404.25 

Return— 8%  on  $3,551,316.00   284,105.28      $434,509.53 


Net  amount  to  be  apportioned  to  exchanges  on  the  basis 
of  originating  tolls   $640,687.06 

Said  sum  of  $640,687.06  will  be  distributed  to  the  various 
exchanges  on  the  basis  of  originating  business. 

Increased  Operating  Expenses, 

The  evidence  disclosed  that  during  the  past  five  years,  peti- 
tioner had  experienced  unprecedented  increases  in  operating  ex- 
penses, particularly^in  wages.  The  company  submitted  no  de- 
tailed figures  disclosing  the  increase  in  materials  and  supplies 
entering  into  operating  expenses.  It  is  recc^nized,  however,  that 
the  price  of  materials  and  supplies  has  increased  substantially 
during  the  past  few  years.  Such  increases  are  included  in,  and 
reflected  by,  the  maintenance  and  other  expenses  shown  in  the 
1919  and  1920  expense  account 

The  following  tables  show  the  average  increase  in  wages  and 
the  increase  in  the  number  of  employees  since  1914: 


ikVERAGE  MONTRTiY  WAGE— PER  EMPLOYEE 

Dec.  31, 
1914. 

Dec.  31, 
1918. 

Aug.  31, 
1919. 

Plant   

$66.68 
28.48 
72.42 

$80.49 
56.11 
93.47 

$102.20 

Traffic •  • 

60.95 

Other  forces 

104.25 

Average 

$41.90 

$64.68 

$71.05 

NUMBER  OF  EMPXX)YEES. 

Dec.  31, 
1914. 

Dec.  31, 
1918. 

Aug.  31, 
1919. 

Plant           ; 

363 

1,148 
230 

416 

1,850 

323 

423 

Traffic •• 

2,338 

Othpr   forces    .....«.•....•*.••••••• 

369 

Average    

1,741 

2,588 

3,130 
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The  following  statement  shows  by  exchanges  the  total  increase 
in  wages  in  1919  over  1918: 

Increase  in 
Exchange,  Wages, 

Alexandria    $3,300 

Anderson     .  , 13,200 

Auburn    5  000 

Bedford   4,900 

Bloomington    * 6,700 

Boggstown    'lOO 

Brooklyn    800 

Bunker  Hill   250 

CrawfordBville 6,600 

Culver   2.700 

Cumberland    300 

Elwood   8,900 

Fairland   100 

Frankfort   10,400 

Granger    100 

French  Lick  i 150 

Gas  City 1 JOO 

Greenwood    1,660 

Indianapolis    368,000 

Kendallville   6,100 

Lewisville    600 

Manilla    50 

Muncie 27,000 

New  Carlisle 600 

Newcastle   6,800 

Obceola   750 

Peru      10,700 

Rome  City   300 

Shelbyville    5,100 

Smith  Valley  100 

South  Bend  and  Mishawaka , . . .  51,100 

Vincennes   13,100 

Washington    ; 7,300 

Yorktown    600 

Total   $565,450 

Depreciatioru 

[9]  Petitioner  submitted  extensive  detailed  evidence  on  de- 
preciation. The  testimony  of  Mr.  Bloom  on  the  question  of 
depreciation  is  marked  by  originality  and  analytical  detail,  and 
is  persuasive.  However,  the  whole  problem  of  depreciation  pre- 
sents such  complex  and  intricate  questions  that  in  the  considera- 
tion of  these  cases  the  Commission  has  not  had  opportunity  fully 
to  cover  the  question  and  arrive  at  a  final  judgment.  A  compre- 
hensive consideration  of  this  questioa  requires  a  careful  analysis 
of  the  maintenance  accounts  at  the  various  exchanges  which 
would  include  an  analysis  of  work  orders  for  the  purpose  of 
determining  ^diether  proper  depreciation  charges  had  been  made. 

P.U.R.1920B. 


Digitized  by 


Google 


840 


INDIANA  PUBLIC  SERVICE  COMMISSION. 


This  Commission  has  not  been  able  to  do  in  the  short  time  avail- 
able for  the  consideration  of  these  cases.  The  Commission  is  not 
at  all  certain  but  that  an  entirely  new  and  different  policy  in  the 
handling  of  depreciation  should  be  adopted — a  policgr  under 
which  the  depreciation  and  maintenance  accounts  would  be  con- 
solidated and  against  which  all  charges  for  maintenance,  ordi- 
nary repairs,  replacements,  and  renewals  would  be  made.  Dur- 
ing the  current  year  the  Commission  expects  to  go  fully  into 
this  question  for  the  purpose  of  working  out  a  policy  which  will 
be  more  practical  and  equitable  than  the  policy  which  is  now 
being  followed. 

The  following  statement  summarizes,  for  the  Indiana  divi- 
sion, credits  and  debits  to  depreciation  reserve  since  1913: 


DEPRECIATION  RESERVE— INDIANA  DIVISION. 

Amomita 

Amounts 

charged  to  de- 

credited to  de- 

preciation  re- 

preciati<m  re- 

serve on  account 

serve  from  opr. 

of  renewals. 

expenses,  clear- 

replacements. 

ing  accounts, 

etc 

surplus,  etc. 

Year  1913 

$568,156.65 

$925,777.80 

Year  1914 

398,670.56 
348,823.20 

756,891.33 
721,488.63 

Year  1915 

Year  1916 

478,464.12 

743,263.02 

Year  1917 

583^80.17 

870460.43 

Year  1918 

472,661.80 

876,264.41 
464,317.68 

Jan.  1  to  June  30. 

1919 

190,606.78 

Totals 

$3,041,252.28 

$6,358,1.>3.39 
3,041.252.23 

Less  debits 

Net  increase  in  reserve  January  1,  1913  to  June  30,  1919 
Add  balance  in  reserve  December  31,  1912 


$2,316,901.16 
20,256.60 


Balance  in  reserve  June  30,  1919  $2,337457.76 

Average  annual  debit  to  reserve  $467,884.96 

Average  annual  credit  to  reserve 824,331.29 

With  few  exceptions,  this  Commission  has  followed  the  policy 
of  allowing  an  annual  depreciation  rate  of  5  per  cent  for  tele- 
phone properties.  It  is  recognized  that  with  varying  conditions 
of  plant  construction,  maintenance,  climate,  an4  other  factors, 
a  uniform  rate  of  6  per  cent  for  all  telephone  properties  through- 
out the  state  is  certain  in  many  instances  to  be  improper.  This 
rate  has,  however,  proved  liberal  in  the  cases  of  practically  all 
independently  owned  telephone  properties.     While  a  deprecia- 
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tion  allowance  of  5  per  cent  annually  may  be  ptoper  for  many 
of  petitioner's  individual  exchanges,  yet  for  all  of  petitioner's 
exchanges  it  should  approximate  a  reasonable  average.  The 
Commission,  therefore,  will  allow  a  rate  of  depreciation  of  5  per 
cent  annually  on  the  depreciable  property  of  petitioner. 

The  tentative  values  of  the  depreciable  property  on  which 
depreciation  will  be  calculated  are  as  follows : 

VALUE  OF  DEPRECIABLE  PROPERTY. 

Location,  Amoiini, 

Indiana  toll  $3,008,085.00 

Alexandria   34,041.00 

Bedford  131,830.00 

Bloomington   174,520.00 

Boggatown    7,953.00 

Brooklyn    12,615.00 

Bunker  Hill   15,563.00 

Culver   31,946.00 

Elwood   143,282.00 

Fairland 5,884.00 

French  Lick 16,758.00 

Gaa  City 42,558.00 

Greenwood 37,720.00 

Washington    251,744.00 

Yorktown    16,356.00 

Indianapolis    5,443,610.00 

Anderson    : 367,033.00 

Auburn    88,974.00 

Crawfordsville    267.386.00 

Frankfort   152,830.00 

Kendallville 88,479.00 

Mishawaka    247,998.00 

Muncie   552,454.00 

Peru    253,727.00 

Shelbyville    128,352.00 

South  Bend  1,293,419.00 

Vincennes   241.609.00 

Newcastle   137,094.00 

Granger    4,555.00 

LewisTille 13,580.00 

Manilla   5,328.00 

New  Carlisle   28,879.00 

Osceola   12,893.00 

Rome  City  3,610.00 

Cumberland    9,970.00 

Smith  Valley 6,188.00 

Total $13,278,223.00 

In  basing  depreciation  upon  these  tentative  values,  which  are 
in  excess  of  original  cost,  the  liberality  of  the  rate  of  deprecia- 
tion is  obvious,  considering  the  following  provision  of  the  Uni- 
form System  of  Accounts : 

"The  estiijiate  for  depreciation  of  physical  property  should 
take  into  account—^ 
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(a)  The  gradual  deterioration  and  ultimate  retiran^nt  of 
units  of  property  which  may  be  satisfactorily  individualized, 
such  as  buildings,  machines,  valuable  instruments,  etc.,  to  the 
end  that  by  the  time  such  units  of  property  go  out  of  service 
there  shall  have  been  accumulated  a  reserve  equal  to  the  original 
money  cost  of  such  property  plus  expenses  incident  to  retirement 
less  the  value  of  any  salvage." 

i^  Per  Cent  Licensee  Revenue. 

[10]  The  Commission  holds  that  the  basis  for  the  payment 
for  rentals  of  receivers,  transmitters,  and  induction  coils  owned 
by  the  American  Telephone  &  Telegraph  Company  and  for  other 
services  performed  by  that  company  is  unbusinesslike  and  un- 
sound. Witnesses  for  the  petitioner  freely  admit  that  there  is 
absolutely  no  relationship  between  4^  per  cent  or  any  per  cent 
of  gross  revenues  and  the  cost  or  value  of  the  services  rendered 
by  the  American  Telephone  &  Telegraph  Company, 

This  fact  is  well  illustrated  by  the  present  rate  situation.  Dur- 
ing the  past  year  petitioner  has  greatly  increased  the  wages  of 
its  operating  forces.  This  fact  is  presented  to  the  Commission 
in  order  to  secure  higher  rates  and  greater  revenues,  in  order 
to  meet  resultant  increased  operating  expenses.  AVhen  rates  are 
increased  to  pay  increases  in  wages  of  operators,  the  gross  reve- 
nue of  the  company  is  increased,  and  thereby  the  percentage 
payment  to  the  American  Telephone  &  Telegraph  Company  is 
increased  in  direct  proportion  to  the  increased  wages  of  the  oper- 
ators. This  condition  applies  to  every  increase  in  operating 
expenses  which  results  in  rate  increases.  Thus  a  situation  is 
created  in  which  the  American  Telephone  &  Telegraph  Company 
profits  by  increases  in  the  expenses  of  the  Central  Union  Tele- 
phone Company  regardless  of  whether  the  cost  or  value  of  the 
service  rendered  by  the  American  Telephone  &  Telgraph  Com- 
pany is  greater  or  less. 

There  is  no  showing  that  the  cost  or  value  of  the  service  per- 
formed by  the  American  Telephone  &  Telegraph  Company  is 
substantially  greater  now  than  it  was  in  1918,  although  under  an 
allowance  of  4^  per  cent  of  gross  revenues  under  present  rates 
or  the  rates  herein  granted,  the  sum  which  would  be  paid  the 
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American  Telephone  &  Telegraph  Company  would  be  greatly 
in  excess  of  the  amount  paid  in  1918. 

There  is  no  detailed  or  analytical  showing  of  the  cost  or  value 
of  the  service  rendered  by  the  American  Telephone  &  Telegraph 
Company.  This  is  especially  striking  in  view  of  the  fact  that 
in  practically  every  other  feature  of  its  rate  cases,  petitioner 
has  displayed  a  superlative  keenness  for  figures  and  ability  at 
analysis..  The  Commission  can  see  no  reason  why  this  substan- 
tial item  of  expense  should  not  be  subjected  to  the  same  require- 
ments of  proof  and  analysis  as  other  items  of  operating  expense. 

In  1918,  the  4i  per  cent  payment  made  by  the  Central  Union 
Telephone  Company  amounted  to  $1.08  per  telephone  in  Indiana. 
The  only  evidence  that  the  payment  in  1918  was  a  reasonable 
payment  is  that  the  aggregate  of  such  payment  happens  to  ap- 
proximate the  rental  value  of  transmitters,  receivers,  and  induc- 
tion coils  leased  by  petitioner  and  services  directly  incidental 
thereto.     These  instruments  are  not  included  in  the  valuation. 

In  this  case,  the  Commission  will  allow  as  an  operating  charge 
$1.08  per  telephone  of  the  type  furnished  by  the  Western  Elec- 
tric Company  to  cover  all  service  of  every  kind  and  character 
rendered  by  the  American  Telephone  &  Telegraph  Company. 
Proper  allowance  has  been  made  for  the  necessary  instruments 
carried  in  stock.  In  making  this  allowance  the  Commission 
frankly  admits  that  it  is  without  adequate  information  upon 
which  it  can,  with  certainty,  arrive  at  an  intelligent  conclusion. 
However,  in  the  absence  of  better  evidence,  since  the  charge  of 
$1.08  is  the  amount  paid  by  the  Central  Union  Telephone  Com- 
pany to  the  American  Telephone  &  Telegraph  Company  in  1918, 
and  is  approximately  equivalent  to  a  reasonable  rental  for  in- 
strumentalities furnished  by  the  American  Telephone  &  Tele- 
graph Company  and  services  in  connection  therewith,  the  Com- 
mission believes  this  allowance  to  be  reasonable. 

The  difference  between  $1.08  per  station  and  a  proper  rental 
payment,  if  exactly  computed,  would  be  an  insignificant  amount 
which  could  not  possibly  affect  rates.  Likewise,  the  difference 
between  the  full  4^  per  cent  of  gross  revenues  and  the  $1.08  per 
station,  considering  the  large  number  of  exchanges  over  which 
the  difference  would  be  spread,  would  make  little  or  no  change 
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in  rates.  Inasmuch  as  the  rates  herein  prescribed  would  not  be 
altered  if  the  full  4^  per  c^it  were  allowed,  and  inasmuch  as 
the  American  Telephone  &  Tel^rafdi  Company  owns  practically 
all  of  the  common  stock  of  the  Central  Union  Telephone  Com- 
pany, and  is  thus  entitled  to  practically  all  its  net  earnings,  little 
injustice  can  be  done  to  either  the  Central  Union  Telephone 
Company  or  the  American  Telephone  &  Telegraph  Company  by 
fixing  the  payment  at  $1.08  per  telephone. 

The  Commission  stands  ready  And  willing  to  reopen  this  case 
at  any  time  for  the  purpose  of  permitting  petiti<Hier  or  the  Amer- 
ican Telephone  &  Telegraph  Company  to  submit  detailed  analy- 
tical evidence  as  to  the  cost  and  value  of  the  service  rendered  by 
the  American  Telephone  and  Tel^raph  Company.  It  should  be 
understood,  however,  that  what  the  Commission  desires  is  full 
detailed  analytical  evidence  as  to  such  cost  and  value.  This  Com- 
mission proposes  that  the  entire  question  of  the  4^  per  cent  al- 
lowance be  submitted  to  joint  study  by  the  American  Telephone 
&  Telegraph  Company  and  the  !^ational  Association  of  Railway 
and  Utilities  Commissioners  acting  for  the  various  Commissions 
of  the  country,  in  order  that  this  important  question  may  find 
uniform  solution  throughout  the  country. 

The  finding  as  to  the  4^  per  cent  allowance  is  not  to  be  inter- 
preted as  evidencing  a  desire  on  the  part  of  this  Commission  to 
deal  stintingly  with  petitioner  or  the  American  Telephone  & 
Telegraph  Company,  for  the  Commission  realizes  the  invaluable 
service  which  the  American  Telephone  &  Tel^raph  Company 
has  rendered  to  the  country,  and  desires  to  deal  liberally  with 
this  organization,  which  through  the  development  of  the  art  of 
the  transmission  of  intelligence,  has  contributed  in  a  large  way 
to  the  rapid  and  successful  development  of  the  nation.  However, 
it  desires  to  emphasize  the  point  that  such  liberality  should  not 
be  expressed  by  the  blind  allowance  of  a  charge  the  basis  .of  which 
is  unintelligent  and  unsound. 

Amortization  of  Lwnded  and  Intangible  Capital. 

[11]  Petitioner  asks  that  allowances  be  made  in  practically 
all  cases  for  ^^amortization  of  landed  capital''  There  appear  to 
be  two  good  reasons  why  the  Commission  should  refuse  this  al- 
lowance.    Firsti  ^'landed  capital''  as  used  by  petitioner  covers 
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right  of  way,  and  in  determining  the  values  of  petitioner's  prop- 
erties for  rate-making  purposes,  the  Commission  has  included 
allowance  for  right  of  way.  It  would  certainly  be  improper  to 
make  an  allowance  for  right  of  way  under  the  theory  that  it  is 
permanently  a  part  of  the  property,  and  at  the  same  time  allow 
petitioner  to  charge  to  operating  expenses  the  amortization  of  a 
hypothetical  value.  Second,  there  is  little  or  no  evidence  as  to 
the  actual  investment  in  or  capital  expended  for  right  of  way. 
The  Conmiission  believes  it  improper  to  authorize  the  amortiza- 
tion of  the  value  of  right  of  way  without  fairly  definite  informa- 
tion as  to  the  capital  invested,  which,  under  any  reasonable  con- 
struction, should  be  the  amount  to  be  amortized. 

In  the  case  of  several  exchanges,  petitioner  claimed  allow- 
ances for  amortization  of  intangible  capital.  These  claims  have 
been  considered  by  the  Commission.  There  is  not  sufficient  evi- 
dence, howevOT,  in  the  record  to  enable  the  Commission  to  pass 
intelligently  upon  said  claims.  Action  as  regards  allowances  for 
amortization  of  intangible  capital  will  be  deferred  for  further 
consideration  by  the  Commission. 

Service. 

[12,  18]  In  a  large  number  of  the  hearings,  complaints  wer^ 
made  as  to  the  service  rendered  by  petitioner.  In  several  cases, 
notably  Frankfort,  South  Bend,  Mishawaka,  and  Crawfordsville, 
the  evidence  of  users  and  admissions  of  petitioner  disclosed  in- 
adequate and  unsatisfactory  service  conditions.  It  was  conceded 
by  the  company  that  service  everywhere  was  not  up  to  the  prewar 
standard,  and  that  under  existing  conditions  it  was  extremely 
doubtful  if  prewar  standards  could  soon  be  attained.  It  was 
shown  that  during  the  past  few  years  the  calling  rate,  or  the  num- 
ber of  calls  for  each  subscriber,  has  materially  increased,  while  at 
the  same  time  the  efficiency  of  operators  has  decreased.  Gen- 
erally speaking,  it  was  shown  that,  considering  prevailing  ccmdi- 
tions,  the  service  rendered  is  fairly  adequate. 

It  is  generally  recognized  that  during  the  past  two  or  three 
years  there  has  been  a  marked  reduction  in  the  standard  of  serv- 
ice rendered  by  practically  all  telephone  companies  throughout 
the  country.  Undoubtedly  this  is,  in  a  large  measure,  attribu- 
table to  the  unprecedented  increase  in  traffic  and  the  inability 
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of  telephone  companies  to  secure  and  keep  eflScient  operators.  To 
the  extent  that  inadequate  service  is  attributable  to  such  condi- 
tions, it  is  difficult  to  find  reason  for  holding  the  companies 
responsible  where  reasonable  wages  are  paid. 

On  the  other  hand,  it  appears  that  inadequacy  of  service  in 
several  instances  results  from  other  causes  which  are  within  the 
control  of  the  company.  For  example,  at  South  Bend  (including 
Mishawaka),  where  there  has  been  a  imification  of  telephone 
service  by  the  consolidation  of  petitioner's  manual  system  and 
the  independent  automatic  system,  the  publication  of  a  telephone 
directory  which  contains  many  ermrs  and  is.in  many  instances 
unreliable,  has  contributed  to  much  bad  service.  The  consolida- 
tion of  manual  and  automatic  service,  and  the  resultant  complexi- 
ties and  opportunities  for  error,  reflect  themselves  in  a  general 
complaint  as  to  telephone  service. 

At  Frankfort,  where  there  is  an  obsolete  and  insufficient  plant 
and  system,  the  service  is  admittedly  inadequate.  At  Crawfords- 
ville,  where  the  company  maintains  a  more  or  less  obsolete  auto- 
matic system,  the  service  is  far  from  adequate. 

It  may  be  observed  that  frequently  service  complaints  have 
resulted  from  a  failure  on  the  part  of  the  company  to  establish 
and  maintain  proper  local  public  relations.  The  Commission 
regards  proper  public  relations  as  a  very  important  phase  of 
telephone  service.  It  is  far  from  the  Commission's  intention  to 
dictate  or  suggest  matters  of  business  or  managerial  policy,  but 
after  an  extensive  series  of  hearings  in  which  the  public  view- 
point was  constantly  observed,  the  Commission  is  impressed  with 
the  need  in  several  cities  of  improved  relations  with  the  public. 

It  is  the  intention  of  the  Commission  to  require  the  company 
to  render  the  highest  standard  of  service  possible.  This  policy 
necessarily  will  relieve  the  company  of  the  responsibility  for 
inadequate  service  resulting  from  conditions  over  which  it  has 
no  control.  However,  the  Commission  will  hold  the  company 
strictly  responsible  for  rendering  adequate  service  to  the  extent 
of  its  ability. 

The  physical  condition  of  the  exchange  and  system  at  Frank- 
fort apparently  makes  adequate  service  impossible.  Under  all 
the  circumstances  petitioner  has  not  justified  a  continuance  of 
the  existing  rates  at  Frankfort    The  present  rates  at  Frankfort 
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will  be  reduced,  and  the  company  ordered  to  reconstruct  or  re- 
build its  plant  and  system.  Such  rebuilding  or  reconstruction 
should  begin  on,  or  before,  July  1, 1920.  The  Commission  stands 
ready  to  make  such  rate  adjustments  and  increases  as  may  be 
necessary  by.  reason  of  the  investment  of  new  and  additional 
capital  expended  in  the  construction  of  the  new  plant  and  sys- 
tem. On  account  of  inadequate  service  conditions  at  Crawfords- 
ville,  the  Commission  will  not  authorize  increases  in  the  rates  at 
the  Crawfordsville  exchange,  but  will  reduce  the  rates  for  some 
classes  of  service. 

In  making  this  reduction,  the  Commission  realizes  that  fhe 
deficit  under  present  rates  is  thereby  increased,  and  this  rate 
structure  will  be  readjusted  by  the  Commission  upon  a  showing 
that  reasonably  adequate  service  is  being  furnished  the  subscrib- 
ers. • 

[14]  Owing  to  the  peculiar  nature  of  the  service,  the  tele- 
phone industry  has  frequently  been  confronted  with  prolonged 
and  bitter  public  hostility.  This  was  demonstrated  as  long  ago 
AS  1881,  only  six  years  after  the  first  crude  telephone  instrument 
was  exhibited,  and  long  before  any  other  public  rate  regulation 
was  attempted,  when  a  law  was  passed  in  Indiana  imposing  strin- 
gent rate  r^ulation  upon  telephone  companies.  Since  that  pe- 
riod, the  telephone  industry,  which  under  proper  regulation  and 
for  public  convenience  and  necessity  should  be  regarded  as  a 
natural  monopoly,  has  been  subjected  to  sharp  and  destructive 
competitive  conditions,  until  telephone  service  in  Indiana  has 
been  reduced  to  a  chaotic  condition  from  which  it  is  slow  to 
•emerge. 

It  is  now  apparent  that  this  very  peculiar  business  depends, 
for  its  efficiency  and  usefulness,  upon  a  high  decree  of  unifica- 
tion and  co-ordination  with  regard  to  the  construction,  mainte- 
nance, and  operation,  including  mechanical  and  electrical  speci- 
fications, operating  rules,  rates,  and  discipline.  Elimination  of 
competitive  conditions  and  efforts  toward  unification  and  con- 
solidation of  service  should  be  encouraged.  It  is  the  universal 
testimony  of  those  who  have  observed  the  telephone  system  of 
France  and  other  foreign  countries  that  the  lack  of  uniformity 
which  there  exists  is  fatal  to  service. 

One  commendable  feature  of  tiie  Bell  system  is  the  work  it 
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has  done  in  its  relations  with  its  employees,  comprising  the  intro- 
duction of  such  policies  as  profit  sharing,  sick  benefits,  old  age 
pensions,  sanitary  and  pleasant  surroundings,  free  medical  atten- 
tion, lunches  at  cost,  and  facilities  and  time  for  recreation  and 
self-improvement.  With  few  exertions,  the  personnel  have  risen 
from  the  ranks,  and  diere  is  a  constant  effort  to  develop  the 
latent  talents  of  all  classes  of  employees.  Consequently,  the 
employees  are  imbued  with  a  spirit  of  loyally  to  the  company  and 
to  the  telephone  art. 

The  evidence  shows  that  the  telephone  business  is  growing 
very  rapidly  and  that  all  existing  facilities  are  becoming  badly 
congested.  The  toll  business  throu^out  tlie  state  is  growing 
at  the  rate  of  approximately  20  per  cent  per  year.  In  some 
localities  such  as  Connersville,  it  has  grown  300  per  cent  during 
the  war.  Y^tj  few  additional  facilities,  either  toll  or  local,  have 
been  provided,  and  the  existing  plants  are  badly  congested,  re- 
sulting in  long  delays  in  connecting  additional  subscribers,  an 
excessive  number  of  party  line  subscribers,  use  of  imperfect  lines 
and  apparatus,  crowded  operating  rocnns,  delayed  toll  calls,  and 
other  features  of  bad  service. 

The  Commission  is  convinced  tiiat  the  telephone  facilities  of 
Indiana  should  be  greatly  increased  at  the  earliest  moment,  and 
that  the  standards  of  construction  and  operation  should  be  raised 
to  meet  the  pressing  requirements  of  the  public 

The  Oirl  Question. 

The  present  rate  situation  arises  largely  from  the  suddenly 
changed  industrial  status  of  woman  and  the  new  money  value ' 
placed  on  her  labor.  The  evidence  reveals  that  before  the  war 
telephone  companies  experienced  little  difficulty  in  obtaining 
competent  girls  and  young  women  as  operators.  The  war  sud- 
denly opened  new  and  wider  fields  of  labor.  Girls  and  young 
women  were  called  from  the  homes,  the  switchboard,  and  clerical* 
and  other  positions  to  skilled  work,  accounting,  professional  em- 
ployment, and  other  fields  formerly  monopolized  by  men.  The 
unprecedented  activities  of  conunerce  and  industry  caused  busi- 
ness and  manufacturing  concerns  to  bid  for  such  labor  in  the 
open  market,  not  only  vdth  high  wages,  but  with  improved  work- 
ing conditions,  including  employment  supervisors  to  look  after 
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the  interests  of  employees,  rest  rooms,  and  other  favorable  condi- 
tions. In  some  industri^  work  clothes  are  furnished  and  kept 
in  good  condition.  The  telephone  operator  of  yesterday  is  found 
to-day  in  the  machine  shop,  at  the  lathe  or  drill  press,  engaged  in 
assembly  work,  armature  winding,  and  many  other  mechanical 
and  industrial  employments.  This  change  has  resulted  in  (1) 
much  higher  operating  charges,  and  (2)  disturbance  of  service. 

Tbe  evidence  in  these  and  other  cases  involving  telephone 
utilities  all  over  the  state  reveals  a  marked  reduction  in  the  num- 
ber of  girls  and  young  women  available  for  telephone  operators, 
and  what  is  equally  disastrous — a  constant  shifting  of  the  per- 
sonnel, which  has  resulted  in  lessening  operating  skill  and  effi- 
ciency. Hearings  held  by  other  state  Commissions  reveal  that 
this  condition  is  general  over  the  country. 

The  evidence  shows  that  a  few  years  ago  the  average  girl 
operator  took  CTtiployment  for  ^'pin  money.**  While  this  was  not 
the  case  with  all  operators^  it  was  so  generally  the  case  that  the 
industry  was  built  upon  a  subnormal  basis  of  operating  wages 
and  costs.  The  work  was  morQ  or  less  attractive,  the  surround- 
ings being  clean  and  sanitary  and  there  being  little  requirement 
for  exhausting  physical  effort,  to  girls  who  lived  at  home  and 
were  not  called  upon  to  support  lliemselves  or  to  ocmtribute  to  the 
family  budget.  Economic  conditions  in  the  home  were  less  stren- 
uous in  the  era  of  low  prices  for  rent,  dolliing,  and  other  neces- 
sities. 

The  return  of  foreigners*  to  Europe  to  participate  in  the  world 
war,  and  the  withdrawal  of  more  than  four  million  men  from  the 
fields  of  c<nnmerce  and  industry,  was  simultaneous  with  an  abnor- 
mal demand  on  industrial,  financial,  and  business  concerns  of 
this  country  for  production  necessary  to  carry  on  the  war.  Close- 
ly following  came  the  shrinkage  in  the  purchasing  power  of  the 
dollar,  with  the  accompanying  economic  pressure  on  the  home. 
With  mounting  costs  of  living,  telephone  operators  responded  to 
the  high  bidding  for  labor,  left  their  old  positions  by  the  hun- 
dreds, and  Sought  employment  in  more  lucrative  fields.  The  evi- 
dence reveals  that  telephone  companies  had  to,  and  did,  meet 
this  competition  to  the  best  of  their  limited  ability. 

The  evidence  further  reveals  that  in  the  prewar  period  the 
operating  labor  turnover  of  telephone  companies  generaUy  was 
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less  than  25  per  cent  per  annum.  The  following  summarizes  the 
evidence  as  to  the  labor  turnover  during  the  year  ending  October 
31,  1919: 

LOSSES  FROM  OPERATING  FORCE— NOV.  1,  1918-OCT.  31,  1919. 
Indiana  Division, 


Exchange. 


Alexandria  . . . 
Anderson    .... 

Auburn    

Bedford    

Bloomington  . 
Boggstown  . . . 
Brooklyn  .... 
Bunker  HiU  . . 
Crawfordsville 

Culver 

Elwood   ...;.. 

Fairland 

Frankfort  . . . 
French  Lick  .. 

Gas  City   

Greenwood  . . . 
Indianapolis  . 
Kendallville  . . 
Mishawaka  . . . 

Muncie   

Newcastle   . . . , 

Peru    

Shelbyville  ... 
South  Bend  .. 
Vincennes  .... 
Washington  . . 
Yorktown    . . . . 


al  Loss. 

Average 

Per  Cent 

Force.       ; 

of  Loss. 

1 

12 

8.3 

79 

73 

108.2 

21 

19 

110.5 

15 

24 

62.6 

31 

23 

134.8 

None 

1 

3 

33.3 

1 

2 

50.0 

26 

21 

123.9 

4 

6 

66.6 

14 

24 

58.3 

42 

32 

131.1 

6 

5 

100.0 

2 

7 

28.6 

7 

6 

116.8 

1,090 

962 

113.5 

12 

17 

70.6 

18 

26 

69.3 

158 

82 

192.7 

48 

32 

150.0 

38 

38 

100.0 

32 

25 

128.1 

161 

96 

157.1 

33 

60 

66.0 

17 

26 

65.4 

None 

It  will  be  observed  that  the  labor  turnover  was  especlallv 
marked  in  centers  of  industrial  activity.  At  South  Bend,  where 
the  normal  force  is  96  girls,  the  total  loss  during  the  year  was 
151.  At  Indianapolis,  where  the  average  force  of  operators  is 
962,  the  total  loss  was  1,090.  At  Mimcie,  where  the  average 
force  is  82  operators,  the  loss  amounted  to  158,  or  approximately 
193  per  cent. 

The  evidence  reveals  that  this  abnormal  condition,  which  has 
kept  many  telephone  companies  in  a  state  of  continual  disorgan- 
ization, is  not  confined  to  the  larger  centers.  Cities  of  10,000  or 
less  population  have  been  confronted  with  similar  conditions.  At 
Frankfort  two  large  cigar  factories  and  other  industries  have  at 
times  practically  depopulated  the  telephone  exchange,  reducing 
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the  number  of  skilled  operators  at  one  time  from  approximately 
forty  to  four.    Rural  districts  have  by  no  means  been  exempt. 

Such  a  marked  loss  of  operators  has  a  tendency  to  break  down 
operating  efficiency.  This  causes  still  further  increases  in  oper- 
ating costs.  The  company  loses  the  cost  of  three  or  four  weeks 
of  training  for  large  numbers  of  new  and  inexperienced  girls, 
who,  when  put  on  the  switchboards,  remain  only  a  few  days  or 
weeks  until  attracted  by  other  offers  of  employment.  The  evi- 
dence reveals  that  such  changes  have  been  constant 

Difficulty  is  experienced  frequently  in  securing  and  keeping 
operators  for  night  woric  and  work  on  Sundays,  resulting  in  com- 
plaints in  several  cities  as  to  service  conditions  at  these  particu- 
lar times. 

The  telephone  industry  was  the  last  to  be  severely  affected  by 
the  war  conditions.  It  finds  itself  seriously  affected  by  a  change 
in  industrial  values  and  in  the  psychology  of  women  that  could 
not  be  avoided  by  the  industry  itself  or  changed  by  any  regula- 
tion. Because  it  was  founded  and  has  been  conducted  on  a  sub- 
normal wage  basis,  the  telephone  industry  has  been  disturbed  to 
a  greater  extent  than  many  other  lines  of  business,  all  of  which 
have  felt  the  disorganizing  effect  of  changed  social,  financial,  and 
general  economic  conditions.  Petitioner  operates  chiefly  in  in- 
dustrial centers  where  these  conditions  have  been  most  keenly 
felt.  Its  cost  of  operation  has  soared.  It  is  no  longer  possible 
for  telephone  companies  to  sell  service  at  prewar  rates  any  more 
than  can  other  lines  of  industry  which  have  suffered  similar  in- 
creases in  operating  costs,  sell  their  products  at  prices  prevailing 
prior  to  1914. 

[15]  The  rates  authorized  in  this  order,  without  considering 
prospective  increases  in  revenue  due  to  increased  business  or 
future  increases  in  expenses,  will  result  in  an  income  account 
approximately  as  follows: 

SUMMARY   OF   PROPOSED    REVENUES    AND    EXPENSES    INDIANA 
EXCHANGES  AND  TOLL  SYSTEM  COVERED  BY  THIS  ORDER. 

Computed  by  Accounting  Department  of  the  Commission. 
Estimated  Annu<U  Revenues — 

Exchange  service  revenues $3,604 J12.38 

Toll  revenues 1,280,884.11 

Miscellaneous  operating  revenues 44,985.32 

Nonoperating  revenues 7,556.48 

Total $4,938,138.29 
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Less  toll  revenue,  allocated  to  Indiana  exchanges  not  covered 
in  rate  cases 76,078.88 


Total   $4,862,064.41 

Eaiimaied  Aimudl  Bxpenaea — 

Operating  expenses  (exclusive  of  depreciation)   $2,180,833.50 

Estimated  increase  in  wages  over  1918  figures 547,451.03 

Total    $2,728,284.53 

Taxes  on  American  Bell  instruments  to  be  paid  by  the  Central 

Union  Telephone  Company,  112,045  sets  @  .15795 17,697.51 

Taxes    250,814.58 

Estimated  increase  in  uncollectible  toll  revenues •  •  2,056.00 

UncoUectible  operating  revenues 21,108.07 

Bent  of  telephone  offices 47,969.01 

Rent  of  C.  P.  and  other  supports 9,450.72 

Miscellaneous  rents   5,801.29 

Licensee  revenues— Dr.  112,045  sets  @  $1.08 121,008.60 

Total  expenses $3,208,690^1 

Net  amoimt  available  for  depreciation  and  return  on  invest- 
ment       1,668,874^0 

Depreciation— 5%  on  $13,278,223.00   668,911.15 

Return— 6.3%  on  $15,773,412.00 $994,4624)6 


Detail  of  Ahove  Values.  For 

For  Return.  Depreciation. 

ToU  i^stem   $3,561,316.00  $3,008,085.00 

35  exchanges  covered  by  rate  cases 12,222,096.00  10,270^88.00 

Total   $16,773,412.00  $13,278,228,00 


Note:  The  actual  operating  results  for  the  year  1919  and  the 
ensuing  year^  doubtless,  will  disclose  that  operating  expenses, 
other  than  labor,  are  in  excess  of  the  same  expenses  included  in 
the  above  statement  Petitioner  made  no  showing  as  to  increased 
costs,  other  than  labor,  in  the  year  1919  or  future  increases  in 
costs  other  than  labor* 

The  following  statements  present  the  prospective  income  ac- 
counts of  the  various  exchanges  under  the  rates  herein  author- 
ized: [The  statements,  not  being  of  general  interest,  are  omit- 
ted.] 

Petitioner  is  seeking  increased  rates  for  practically  all  of  its 
exchanges.  An  analysis  of  prospective  revenues  and  exp^ises, 
discloses  that  at  several  exchanges,  with  a  slight  decrease  in  rates^ 
petitioner  will  be  able  to  earn  a  fair  return,  and  that  in  a  numb^ 
of  cases  the  present  rates  are  sufficient.  In  still  another  group 
of  exchanges,  slight  increases  in  rates  are  required. 
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A  slight  increase  in  rates  is  justified  at  Indianapolis.  The 
oonsolidation  and  unification  of  the  sjstans  of  the  Central  Xllnion 
Telephone  Company  and  the  Indianapolis  Telephone  Company 
is  now  pending,  and  an  agreement  for  the  purchase  of  the  prop* 
erty  of  the  Indianapolis  Telephone  Company  has  already  been 
entered  into.  The  consolidation  of  these  two  systems  is  urgently 
needed  and  should  not  be  delayed.  Upon  the  complete  unifica- 
tion of  service  at  Indianapolis  an  entire  new  rate  structure  will 
be  necessaiy.  The  rates  provided  in  this  order  are  therefore 
temporary,  and  will  be  continued  until  such  unification  is  com- 
pleted. 

A  very  important  element  affecting  rates  is  the  present  and 
prospective  growth  of  business.  The  record  discloses  that  prac- 
tically all  toll  lines  are  heavily  loaded,  and  that  there  is  a  rapid 
increase  in  toll  revenues.  Likewise,  there  is  a  rapid  and  substan- 
tial telephone  development  which  will  result  in  marked  increases 
in  exchange  revenues  during  the  current  year.  Such  increases 
should  largely  offset  what  otherwise  would  appear  in  many  cases 
to  be  small  prospective  deficits. 

.  Another  important  factor  is  that  petitioner  is  at  this  time 
proposing  to  organize,  in  the  near  future,  an  Indiana  Bell  Tele- 
phone Company,  in  which  will  be  incorporated  practically  all  the 
Bell  telephone  properties  of  Indiana.  This  reorganization 
should  have  a  marked  effect  upon  operation,  revenues,  and  expen- 
ses, and  will  present  an  entirely  new  financial  situation. 

It  should  also  be  remembered  that  petitioner  is  now  emerging 
from  an  exceedingly  bad  financial  situation,  and  that  for  a  long 
period  of  years  its  financial  record  in  Indiana  has  been  decidedly 
unfavorable.  It  cannot  be  expected  that  a  complete  reversal  of 
this  situation  can  be  accomplished  immediately. 

In  increasing  rates  at  Indianapolis  and  SouA  Bend,  fairly 
substantial  increases  have  been  made  in  the  various  private 
branch  exchange  rates,  particularly  the  rates  for  trunk  lines  and 
tenninals.  In  the  opinion  of  the  Commission,  these  rates  are 
exceedingly  low  as  compared  with  other  rates.  By  making  fairly 
substantial  increases  in  P.  B.  X.  rates,  the  Commission  has  sought 
to  make  an  equitable  distribution  of  the  increase  in  operating 
expenses. 

The  rates  provided  herein  may  not  yield  a  full  7  per  cent. 
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return.  However,  the  Commission  believes  that  considering  the 
prospective  growth  of  business,  they  will  yield  sufficient  revenue 
to  enable  petitioner,  in  a  large  measure,  to  rehabilitate  itself,  and 
that  they  will  contribute  materially  to  a  more  healthful  financial 
condition. 

The  Commission  having  heard  the  evidence  and  being  advised 
in  the  premises,  finds  that  the  existing  rates  of  petitioner  at  the 
following  exchanges  are  excessive  and  unreasonable,  and  should 
be  reduced : 


Anderson 

Frankfort 

Bloomineton 
Crawfordsville 

Newcastle 

ShelbyviHe 

French  Lick 

Vincennes 

That  the  existing  rates  of  petitioner  at  the  following  exchanges 
are  reasonable  and  sufficient  and  should  be  continued,  and  that 
the  petitions  for  increased  rates  at  such  exchanges  should  be 
denied : 

Alexandria  Fairland 

Bunker  HiU  Granger 

Elwood  Smith  Valley 

That  the  existing  rates  of  petitioner  at  the  following  exchanges 
are  insufficient,  inadequate  and  imreasonable,  and  should  be 
increased : 

Auburn  LewisviUe 

Bedford  Manilla 

Boggstown  Muncie 

Brooklyn  New  Carlisle 

Culver  Osceola 

Cumberland  Peru 

Gas  City  Rome  City 

Greenwood  South  Bend  and  Mishawaka 

Indianapolis  Washington 

Kendallville  Yorktown 

The  Commission  further  finds  that  in  meeting  the  increases 
*  and  reductions  herein  found  to  be  warranted,  generally  it  is  not 
necessary  to  apply  horizontal  increases  or  decreases  in  rates,  but 
the  larger  number  of  said  increases  and  decreases  can  be  met  by 
minor  rate  adjustments.  In  the  larger  number  of  cases  the  more 
important  adjustments  are  made  in  the  rates  for  business  tele- 
phones, including  the  privfite  branch  exchange  rates.  The  largest 
increase  in  residence  telephones  is  25  cents  per  month  and  in 
^veral  cases  the  increase  is  but  15  cents  per  month.    The  major- 
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itj  of  increases  in  business  telephones  amount  to  25  cents  per 
month. 

That  on  or  before  July  1,  1920,  petitioner  should  begin  the 
rebuilding  and  rehabilitation  of  the  plant  and  system  at  Frank- 
fort. 

That  petitioner  should  set  aside  annually  for  depreciation  5 
per  cent  of  the  value  of  its  depreciable  property,  according  to  the 
schedule  of  values  hereinbefore  set  out. 

Haynes,  Lewis,  McCardle,  concurring:  VanAuken  concurs  in 
order  but  not  in  finding  as  to  value,  depreciation,  or  the  4^  per 
cent  licensee  revenue ;  Johnson  concurs  in  order  but  not  in  find- 
ing as  to  4^  per  cent  licensee  revenue. 

Johnson,  Commissioner,  dissenting:  I  am  constrained  to  dis- 
sent from  the  opinion  of  the  majority  in  the  matter  of  the  allow- 
ance of  the  so-called  4^  per  cent  licensee  revenue  payment  as  an 
operating  charge.  In  so  doing,  I  am  not  unmindful  of  the  value 
in  general  of  the  services  furnished  petitioner  by  the  American 
Telephone  &  Telegraph  Company.  I  do  not  wish  to  deny  the 
possibility  that,  upon  a  proper  showing,  I  might  be  convinced 
that  these  services  have  a  net  value  over  and  above  that  of  recipro- 
cal services  furnished  to  .the  American  Company  by  petitioner 
and  other  associate  companies,  and  that  there  could  be  devised 
some  proper  method  of  evaluating  these  net  services,  if  such  there 
be.    As  to  these  possibilities,  I  am  expressing  no  final  opinion. 

I  feel  bound,  however,  by  the  showing  in  this  case  and  cannot 
80  far  wrench  my  mind  from  orderly  and  logical  thinking  to  the 
extait  of  approving  this  allowance  without  one  word  of  evidence 
as  to  the  cost  of  the  service  rendered,  or  a  sound  and  scientific 
method  of  evaluating  the  service.  To  approve  this  allowance 
would  do  violence  to  the  soundest  rules  underlying  rate  making. 
I  cannot  allow  myself  to  be  maneuvered  into  the  position  of  buy- 
ing a  pig  in  a  poke. 

In  this  position  I  am  comforted  by  the  reasoning  in  the  major- 
ity opinion  which  frankly  admits  that  the  Commission  "is  with- 
out adequate  information  upon  which  it  can  with  certainty  arrive 
at  an  intelligent  conclusion,^'  and  states  that  "there  is  absolutely 
no  relationship  between  the  4^  per  cent  or  any  per  cent  of  gross 
revenues  and  the  cost  or  value  of  the  services  rendered  by  the 
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American  Telephone  &  Telegraph  Company.''  In  language 
stronger  than  mine  the  majority  "hold  that  the  basis  for  tho  pay- 
m«it  for  rentals  .  .  .  and  for  other  services  perfwmed  by 
this  (American)  Company  is  illogical,  indefensible  and  unbusi- 
nesslike." 

And  yet  from,  such  premises,  the  majorily  opinion  works 
through  to  a  compromise  allowance.  With  that  result,  I  cannot 
agree,  and  must  take  occasion,  therefore,  to  explain  my  dissent 
more  fully. 

The  Central  Union  Telephone  Company  pays  4^  per  cent  on 
certain  of  its  gross  receipts  to  the  American  Telephone  &  Tele- 
graph Company.  The  revenue  accounts,  less  uncollectible  items, 
upon  which  such  percentage  is  based,  are  the  following: 

Account  No.  500 — Subscribers  stations  revenues. 

Account  No.  601 — Public  pay  station  revenues. 

Account  No.  504 — Private  branch  exchange  line  revenues. 

Account  No.  510 — Message  toll  revenues. 

Since  the  American  Telephone  &  Tel^aph  Company  owns 
practically  all  the  capital  stock  of  the  Central  Union  Company,  it 
is  necessary  and  proper  that  this  payment  should  be  scrutinized. 
The  Central  Union  Company  unquestionably  has  the  right  to  deal 
with  those  having  a  controlling  interest  in  it,  but,  on  the  other 
hand,  the  public  is  entitled  to  know  that  the  expenses  of  the 
various  exchanges  of  the  petitioner  are  not  charged  with  any  pay- 
ment to  the  parent  company,  unless  the  exchanges  receive  full 
value  therefor. 

In  this  connection,  it  may  be  remarked  that  petitioner  is  a 
public  utility,  and  is  regulated  as  such  by  state  regulatory  author- 
ities. The  American  Company,  on  the  other  hand,  is  not  subject 
to  state  regulation  of  this  character.  It  is  possible,  therefore, 
for  the  relations  between  these  corporations  to  be  so  manipulated, 
and  their  accounting  so  handled  as  to  divert  income  from  the 
regulated  corporation  to  the  unregulated  corporation,  so  that  the 
regulated  corporation  may  show  a  continuous  deficit  and  the  un- 
regulated corporation  a  handsome  profit.  In  this  particular  case, 
petitioner  (the  regulated  corporation)  shows  a  continuous  deficit, 
including  the  year  1918,  which,  the  evidence  shows,  was  a  very 
profitable  year  for  the  American  Company.  These  facts  do  not, 
in  themselves,  constitute  proof  that  the  relations  between  the  two 
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companies  were  improper.    But  they  do  necessitate  an  inquiry 
into  that  relationship  as  searching  as  the  record  enables. 

For  the  payment  made  by  petitioner,  the  showing  is  made 
that  the  American  Company  furnishes  certain  equipment  and 
services.  The  chief  items  of  equipment  furnished  are  the  trans- 
mitters, receiyers,  and  induction  coils  used  in  instruments,  in- 
cluding an  average  of  3  per  cent  These  instruments  are  not 
owned  by  the  local  exchanges  nor  by  petitioner,  but  are  owned 
by  the  American  Company,  and  are  not  included  in  the  appraisal 
or  evaluation  of  the  exchange  properties.  In  addition  to  furnish- 
ing this  equipment,  it  is  asserted  that  the  American  Company 
cares  for  repairs  and  replacements.  Were  those  items  of  equip- 
ment not  furnished  by  the  American  Company,  they  would  have 
to  be  furnished  by  petitioner.  The  American  Company,  there- 
fore, is  clearly  entitled  to  some  return  on  the  property  it  rents 
or  leases  to  petitioner,  and  petitioner  should  be  required  to  pay 
some  return  for  the  property  thus  leased.  Petitioner  asserts  that 
the  following  is  a  conservative  estimate  of  the  cost  to  petitioner 
of  furnishing  such  equipment  itself: 

Cost  per  set  of  instruments  (transmitter,  $2.00,  hard  rubber  re- 
ceiver, $1.50,  and  induction  coil,  $0.95)    $4.46 

The  annual  charge  on  instnunonts  exclusive  of  taxes  but  includ- 
ing repairs,  2% ;  reserve  for  depreciation  S% ;  administration, 
1% ;  interest  on  investment,  S% ;  insurance  and  contingencies, 
2%  21  % 

Cost  of  116,614  sets  of  instruments  at  $4.45  each  . .  $51S,923.00 

The  annual  charge  at  21%  would  be •. . .  • $108,974.00 

Cost  of  6,996  sets  of  instruments  for  stock  purposes    $31482.00 
Annual  charge  on  the  above  amount,  not  including  repairs  an4 
depreciation  at  11%   8,424.00 

Total  annual  charge $112,398.00 

Inasmuch  as  these  items  of  equipment  used  by  petitioners 
belong  to  the  American  Company,  petitioner  must  pay  a  fair 
rental  for  them.  The  actual  average  five-year  cost  price  of  equip- 
ment from  1913  to  1917,  inclusive,  would  properly  reflect  the 
value  upon  which  the  return  should  be  based.  This  amounts  to 
approximately  $3.43  per  set. 

I  would  not  be  inclined  to  allow  the  full  21  per  cent  for  depre- 
ciation, repairs,  administration,  interest  on  investment,  insur- 
ance, and  contingencies.  It  must  be  remembered  that,  although 
the  claim  is  made  that  the  American  Company  takes  care  of  all 
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maintenance  and  repairs,  yet  as  a  matter  of  fact  if  a  certain  tele- 
phone is  out  of  order  in  a  given  city,  the  petitioner  s^ids  its  own 
trouble  man  to  look  over  that  instrument,  and,  if  possible,  adjust 
it  so  that  it  will  function  properly.  In  such  a  case  the  mainte- 
nance expense  undoubtedly  is  paid  by  the  petitioner  and  included 
as  an  operating  expense  of  that  company,  and  is  not  paid  by  the 
American  Company.  It  is  true  that  if  an  instrument  is  found  to 
be  so  faulty  that  its  removal  is  necessary,  the  American  Company 
replaces  that  instrument.  The  record  does  not  show  what  per 
cent  of  the  maintenance  is  borne  by  the  petitioner  as  an  operating 
expense,  and  what  proportion  is  borne  by  the  American  Company 
by  way  of  replacement,  but  common  experiaice  points  to  the  con- 
clusion that  few  instruments  are  replaced  and  that  the  bulk  of 
the  maintenance  expense  is  a  labor  expense  borne  by  the  peti- 
tioner. 

Likewise,  the  reserve  for  depreciation  is  estimated  at  8  per 
cent.  This  is  an  arbitrary  figure  substantiated  by  no  evidence, 
and  I  am  somewhat  impressed  with  the  belief  that  this  percentage 
is  excessH'e.  Interest  on  the  investment  of  these  items  of  equip- 
ment is  figured  at  8  per  cent,  and  insurance  and  contingencies 
at  2  per  cent.  Both  of  these  percentages  are  thought  to  be  too 
high.  Incidentally,  it  may  be  remarked  that  there  was  no  show- 
ing that  these  instruments  were  separated  from  property  owned 
by  the  Central  Union  Company  and  the  insurance  on  them  car- 
ried separately  by  the  American  Company. 

I  would  make  an  estimate  of  the  annual  cost  to  petitioner  of 
providing  its  own  instruments,  as  follows: 

116,614  sets  of  instruments  @  $3.43  would  cost $399,986.02 

Annual  charge  on  instruments,  exclusive  of  taxes,  including  re- 
pairs, reserve  for  depreciation,  administration,  interest  on 
investment,  insurance  and  contingencies  . . . .  i 12% 

Annual  charge  @  12%  would  be $47,998.32 

Annual  charge  per  instrument 0.41 

In  this  calculation,  the  annual  charge  for  instruments  held  in 
reserve  by  the  American  Company  has  been  omitted.  The  evi- 
dence shows  that  petitioner  is  able  to,  and  does,  rely  on  the 
Western  Electric  Company  for  reserves  of  other  materials,  and 
that  it  pays  no  reserve  charge  when  purchasing  materials  from 
that  company,  I  do  not  regard  this  reserve  charge  as  a  proper 
element  to  be  considered  in  estimating  an  annual  charge  for 
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instruments  based  on  the  cost  if  they  were  owned  and  maintained 
by  petitioner. 

It  seems  to  me  that  the  above  sum  of  $47,998.32  fairly  repre- 
sents the  annual  cost  to  petitioner  if  petitioner  owned  its  own 
transmitters,  receivers  and  induction  coils.  The  net  amount  paid 
by  the  petitioner  to  the  American  Company  in  1918  was  $144,- 
956.66,  or  $96,958.34  in  excess  of  what  it  would  cost  petitioner 
to  furnish  its  own  instruments.  The  petitioner  in  1918  paid 
therefore  fo  the  American  Company  approximately  $100,000  in 
addition  to  the  rental  on  the  instruments.  This  payment  is  justi- 
fied by  the  claim  that  in  return  the  American  Company  furnishes 
certain  services  to  petitioner.  Squarely  presented,  therefore,  are 
the  two  questions:  (1)  Does  the  American  Company,  which  re- 
ceives this  excess  payment,  give  any  net  services  in  return  there- 
for; and  (2)  if  so,,  should  the  present  method  of  paying  for  that 
service  be  allowed  ? 

The  evidence  on  this  point  is  perplexing.  Petitioner  has  at- 
tempted to  justify  this  excess  by  testimony  tending  to  show  the 
general  value  of  the  services  rendered.  No  proof  was  offered 
as  to  a  sound  basis  of  measuring  the  value  of  these  services.  Nor 
is  there  any  proof  as  to  the  cost  of  that  service,  the  increase  in 
that  cost,  or  any  estimate  of  the  amount  of  that  cost  that  should 
be  allocated  against  petitioner,  which  is  only  one  of  many  asso- 
ciated companies  which  receive  the  services  in  question. 

Petitioner  asserts  in  a  general  way  that  the  services  rendered 
by  the  American  Company  to  petitioner  have  a  value  far  in  excess 
of  the  compensation.  The  evidence  shows  that  the  American 
Company  maintains  a  so-called  general  staff  devoted  to  the  service 
of  the  associated  companies,  of  which  petitioner  is  one.  This 
staff  is  subdivided,  and  there  is  an  executive  staff,  an  accounting 
staff,  a  legal  staff,  a  financial  staff,  and  an  engineering  staff.  Peti- 
tioner's testimony  is  that  all  of  these  staffs  are  highly  developed, 
that  they  study  problems  presented  by  the  associated  companies, 
and  that  they  are  at  all  times  available  for  consultation  and  ad- 
vice. 

I  do  not  question  the  contention  that  this  general  staff  renders 
certain  services  to  the  associated  companies,  including  petition- 
er. Several  questions,  however,  arise  in  connection  with  this 
phase  of  the  matter.    In  the  first  place  there  is  the  possibility,  at 
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least,  that  the  service  rendered  by  the  American  Oompanj  is  suf- 
ficiently reciprocated  by  a  similar  service  rendered  to  the  Amer- 
ican Company  by  experts  of  petitioner.  It  must  be  remembered 
that  the  Central  Union  Company  and  other  associated  companies 
themselves  have  highly  trained  stafiFs,  engineering,  legal,  account- 
ing, etc.  These  staffs  do  constructive  work,  and  the  evidence 
shows  that  they  often  make  the  basic  investigations  which  culmi- 
nate in  the  finished  product  of  the  general  staff  of  the  American 
Company. 

An  engineering  problem,  for  example,  presents  itself  to  the 
Central  Union  Company.  Certain  work  on  this  problem  is  done 
by  its  own  engineers.  At  a  certain  point,  the  result  of  this  work 
is  passed  on  to  the  engineers  of  the  general  staff  who  complete  the 
investigation  and  research,  resulting  in  the  advancement  of  the 
art  It  cannot  well  be  said  in  such  a  case  that  the  engineei;ing 
staff  of  the  Central  Union  Company  contributes  nothing  to  the 
final  result  Certainly  it  has  played  its  part  in  producing  the 
finished  product,  viz.,  the  improvement  in  the  art.  This  improve- 
ment is  passed  back  in  a  completed  form  to  the  Central  Union 
Company,  but  it  cannot  be  said  that  such  service  was  furnished 
solely  by  the  general  staff  of  the  American  Company. 

It  may  be  urged  that  the  Central  Union  Company  not  only 
gets  the  advantage  of  the  combined  efforts  of  its  staff  and  that  of 
the  American  Company,  but  also  the  efforts  of  the  general  staff 
combined  with  the  staffs  of  other  associated  companies.  That 
certainly  must  be  true.  On  the  other  hand,  however,  the  imjMPOve- 
ment  in  the  art  resulting  partially  from  the  efforts  of  the  Central 
Union  staff  is  passed  on  to  other  associated  companies,  and  the 
services  equalize  themselves  as  between  subsidiary  companies. 

This  illustration  applies  to  the  engineering  staffs  of  the  parent 
and  subsidiary  companies,  but  similar  illustrations  could  be 
drawn  as  to  the  other  staff  departments.  It  cannot  fairly  be  said, 
therefore,  that  the  g^ieral  staff  of  the  parent  company  is  respon- 
sible for  the  entire  process  of  the  improvement  in  l^e  art  The 
staffs  of  the  associated  companies  have  contributed  their  share^ 
and  it  might  fairly  be  said  that  the  contribution  of  the  one  equals 
and  balances  the  contribution  of  the  other. 

Assuming,  however,  for  the  sake  of  the  point,  that,  under  the 
present  arrangement,  the  engineering  staffs  of  the  associated  com* 
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ponies  contribute  nothing  constructive  to  the  advancement  of  the 
art,  and  that  all  of  such  advancement  is  made  by  the  general 
staff,  would  such  advancement  be  possible  without  the  general 
staff  ?  Petitioner  does  not  maintain  its  position  to  that  extreme, 
and  it  cannot  be  assumed  that  there  would  be  no  advancement  in 
the  art  of  telejJiiony  except  for  the  general  staff.  The  very  exist- 
ence of  the  general  staff  tends  to  discourage  individual  initiative, 
inquiry,  and  research,  and  to  say  that  there  would  be  no  such 
research  by  independent  minds  if  the  general  staff  were  not  in 
existence,  is  to  contend  for  a  position  that  conmion  knowledge 
makes  untenable.  Advances  in  the  art  would  still  be  made  were 
there  no  such  thing  as  the  general  staff,  just  as  advances  are  made 
in  other  arts  and  sciences  where  no  general  staff  exists.  It  may  be 
true  that  the  advances  are  more  rapid  under  tiie  general  staff 
organization,  but  petitioner's  contention  does  not  extend  beyond 
that.  In  fact,  petitioner's  evidence  was  to  the  effect  that  one  of 
the  noted  advancements,  to  wit>  the  Pupin  coil,  was  discovered 
by  a  person  outside  of  the  general  staff  organization,  and  that  the 
general  staff  merely  perfected  the  discovery.  It  is  significant  in 
this  connection  to  note  the  testimony  of  one  witness  of  the  Amer- 
ican Company  to  the  effect  that  the  most  important  single  advance 
in  the  art  of  telephony,  to  wit^  the  automatic  system,  was  brought 
to  its  present  state  of  eflSciency  entirely  outside  of  the  general 
staff  or  engineering  department  of  the  American  Company  or  the 
associated  companies,  and  that  the  evidence  in  this  case  indi- 
cates the  intention  of  petitioner  finally  to  adopt  this  system. 

Again,  in  connection  with  the  claim  that  the  service  rendered 
is  far  in  excess  of  the  consideration  paid  therefor,  it  is  pertinent 
to  note  that  the  evidence  discloses  that  only  one  independent  tele- 
phone company  in  the  coimtry  pays  the  4^  per  cent  under  dis- 
cussion to  the  American  Company  for  the  service  which  the 
American  Company  offers  such  companies,  although  these  serv- 
ices, under  the  evidence,  are  available  in  the  market  to  whosoever 
wishes  to  buy.  That  does  not  conclusively  prove  that  these  serv- 
ices are  not  worth  this  compensation  and  is  not  controlling  in 
any  way,  but  it  merely  shows  that  companies,  outside  the  Bell 
group,  indicate  by  their  acts  that  the  services  rendered  by  the 
general  staff  of  the  American  Company  are  not  worth  the  com- 
pensation demanded^  that  is^  4^  per  cent  of  gross  revenues. 
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There  is  a  serioTis  question,  therefore,  whether  the  services 
rendered  by  the  American  Company  to  the  Central  Union  and 
associated  companies,  are  of  any  greater  value  than  the  reciprocal 
services  rendered  the  American  Company  by  the  Central  Union 
and  associated  companies,  and  whether  these  services  are  super- 
services  which  the  Central  Union  Company  could  not  receive 
from  independent  sources  otherwise.  In  the  last  analysis,  there- 
fore, there  is  a  serious  question  whether  the  American  Company 
is  entitled  to  any  return  from  the  Central  Union  Company  aside 
from  a  fair  rental  for  equipment  and  the  exchange  of  services  on 
the  part  of  the  Central  Union  Company. 

But  let  us  go  a  step  farther  and  assume,  for  sake  of  argument, 
that  these  services  furnished  by  the  American  Company  have  a 
net  value  over  the  reciprocal  services  furnished  by  petitioner. 
Even  on  that  assumption  we  are  confronted  with  the  question  of 
where  such  value  lies,  and  how  it  should  be  charged.  Theoret- 
ically, part  of  these  services  are  chargeable  to  capital  account  and 
part  to  operating  expenses.  No  showing  has  been  made  as  to 
any  allocation  of  these  expenses  between  capital  account  and  oper- 
ating accounts.  In  the  absence  of  evidence  on  that  point,  the 
Commission  has  absolutely  no  basis  for  such  an  allocation,  and 
could  make  only  an  unintelligent  guess. 

Equally  unintelligent  would  be  the  Commission's  guess  as  to 
the  proper  basis  of  compensation  for  these  services,  assuming 
they  have  a  net  value.  The  basis  proposed  is  the  flat  rate  of  4^ 
per  cent  of  certain  revenue  accounts.  As  the  majority  opinion 
well  says,  no  contention  is  made  that  this  basis  of  compensation 
is  scientific.  The  amount  of  compensation  varies  not  with  the 
amount,  value  or  cost  of  services  rendered,  but  with  the  gross 
income  of  the  various  e^^changes.  In  other  words,  exactly  the 
same  service  might  be  rendered  one  year  as  the  year  before,  al- 
though the  amount  of  compensation  to  the  American  Company 
the  second  year  might  be  tvdce  as  much,  due  to  the  fact  that  the 
gross  revenues  in  the  local  exchanges  had  doubled.  This  is  not  a 
mere  theoretical  hypothesis,  for  the  Commission  is  confronted 
with  this  very  condition  in  this  case.  In  1918,  under  the  rates 
then  charged,  petitioner  paid  a  total  of  about  $144,000  for  these 
services.  In  1920,  under  the  rates  asked,  petitioner  would  pay 
about  $225,000  for  the  service.    It  is  the  same  service,  has  the 
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same  value,  and  is  furnished  at  the  same  cost,  so  far  as  the  evi- 
dence shows.  In  other  words,  this  compensation,  which  should 
be  related  to  the  value  or  cost  of  the  service  rendered,  is  not  based 
on  that  value  or  cost  in  any  way,  but  is  arbitrarily  increased  or 
decreased  according  to  the  gross  revenues  of  the  exchanges,  al- 
though the  amount  of  service  has  remained  constant.  Such  a 
basis  of  compensation  is  imscientific,  and  is  not  supported  by  peti- 
tioner except  by  the  vague  assertion  that  whatever  the  amount  of 
this  compensation  is,  it  is  still  too  small. 

An  illustration  will  show  the  unsoundness  of  the  method 
adopted  by  the  parent  and  subsidiary  companies.  Assume  four 
coal  burning  utilities  with  a  common  holding  company.  For  the 
purpose  of  efficiency  and  economy,  the  common  holding  company 
owns  a  coal  mine,  produces  coal  at  a  certain  cost  and  sells  it  to 
the  associated  companies.  One  of  these  companies  brings  a  rate 
case  before  the  Commission,  and  charges,  as  an  operating  ex- 
pense, a  certain  amount  paid  for  coal  based  upon  a  percentage  of 
its  gross  receipts.  The  Commission  would  at  once  take  the  posi- 
tion that  while  the  cost  of  coal  is  a  proper  operating  isxpense,  the 
allowance  for  such  cost  should  not  be  measured  in  this  way,  but 
should  be  based  either  upon  the  cost  of  the  coal  plus  a  fair  mar- 
gin of  profit,  or  the  market  price  of  coal. 

The  allowance  for  coal  would  be  the  number  of  tons  used  mul- 
tiplied by  a  reasonable  amount  per  ton.  The  Conmaission  would 
not  include,  as  an  operating  expense,  an  allowance  for  coal  based 
upon  such  an  irrelevant  fact  as  the  gross  revenues  of  the  peti- 
tioner, yet  that  is  exactly  what  the  petitioner  asks  the  Commis- 
sion to  do  in  this  case. 

Another  illustration,  cited  in  the  majority  opinion,  may  be 
enlarged  upon.  The  evidence  shows  that  wages  for  operators 
have  increased  about  50  per  cent  over  1918.  Rates  must  be  in- 
creased to  absorb  this  increased  traffic  expense.  Gross  revenues 
are,  therefore,  increased  and  the  payments  to  the  American  Com- 
pany, under  the  4rJ  per  cent,  are  increased  in  proportion  to  gross 
revenues.  The  payment  to  the  American  Telephone  and  Tele- 
graph Company,  therefore,  increases  because  operators  of  the 
petitioner  get  increased  wages.  Likewise  the  payment  to  the 
American  Company  will  increase  with  the  increase  of  each  and 
all  operating  expenses. 
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Suoh  a  basis  is  manifestly  unsound.  In  an  unscrupulous  group 
of  inter-related  companies^  is  might  be  ocmceived  that  the  two 
companies  would  conspire  to  increase  (grating  costs,  in  order  to 
build  up  a  basis  for  higher  rates,  consequent  larger  gross  income, 
and  a  larger  payment  to  the  parent  company. 

I  do  not  believe  that  this  group  of  companies  would  so  connive. 
I  strongly  disapprove,  however,  of  the  adoption  of  any  policy  or 
precedent  which  would  rise  to  confoimd  the  Commission  in  the 
future,  when  acted  upon  and  applied  by  .an  unscrupulous  group. 
The  Commission  should  not  lay  itself  c^en  to  the  possibility  of 
such  an  attack. 

Assuming,  therefore,  that  the  general  staff  performs  certain 
services  which  .should  be  paid  for  in  numey  by  the  Central  Union 
and  associated  companies,  the  basis  for  that  compensation,  as 
now  provided,  is  wholly  unscientific  and  such  basis  must  be  re- 
jected. There  being  neither  a  defense  of  this  basis  nor  a  new 
basis  proposed,  the  Commission  is  left  in  the  dark  as  to  a  proper 
evaluation  of  those  services  and  a  proper  method  of  compensa- 
tion, if  compensation  is  due. 

Petitioner's  engineers  and  accountants  are  well  educated  and 
well  trained  in  the  theory  and  practice  of  their  profession.  They 
have  gone  to  extreme  lengtiis  in  making  allocations  and  theoret- 
ical divisions  of  various  sorts.  It  is  impossible  to  believe  that 
they  could  not  have  made  analysis  of  the  cost  of  this  service 
chargeable  to  petitioner  had  they  desired  to  do  so.  It  cannot  be 
assumed  that  engineers  and  accountants,  who  can  d^rel<^  to  the 
last  analysis  fine  theoretical  discussions  of  unit  costs,  cost  of 
establishing  the  business,  etc.,  would  have  absolutely  blank  minds 
if  their  attention  were  directed  to  building  up  a  theoretical  cost 
or  method  of  evaluating  the  services  which  are  alleged  to  be  ren- 
dered by  the  general  staff  of  the  American  Company.  Had  it 
been  desired,  it  is  reasonable  to  suppose  that  they  could  have  built 
up  as  scientific  a  basis  for  evaluating  these  services. 

It  is  fair  to  assume,  therefore,  that  a  scientific  basis  for  eval- 
uating these  services  was  not  built  up  for  the  reason  that  both 
petitioner  and  the  American  Company  did  not  desire  to  do  so, 
but  desired  to  leave  this  matter  purposdy  vague  in  ord^  to  oom- 
found  Commissions  and  courts  as  to  detail,  and  leave  only  the 
full,  rounded  out  general  impression  of  a  vast  and  mysterious 
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superstructure,  the  general  stajBF  of  the  American  Company, 
which  performs  unlimited  and  all-inclusive  service,  getting  noth- 
ing in  return  but  this  4^  per  cent  of  gross  revenue. 

Whether  or  not  this  has  been  the  purpose  of  the  American 
and  associated  companies,  that  result  has  been  accomplished.  A 
reading  of  the  decisions  of  Commissions  and  courts  leads  to  the 
conclusion  that  all  have  tried  to  get  at  the  real  basis  of  the 
services  rendered,  if  such  there  be,  and  have  become  confused, 
both  as  to  the  real  cost  or  value  of  the  service  and  as  to  the  method 
of  compensation.  It  could  not  be  otherwise  under  the  showing 
made  by  petitioner.  I  think  the  Commission  should  not  penalize 
the  public  because  petitioner  has  purposely  refrained  from  clar- 
ifying its  case. 

I  have  given  careful  attention  to  all  the  Commission  cases  in- 
volving this  question.  These  cases  may  be  sunmiarized  as  fol- 
lows : 

Six  Commissions  have  approved  the  4^  per  cent  payment  as 
an  operating  expense. 

Alabama:  Birmingham  v.  Southern  Bell  Teleph.  &  Tel^.  Co. 
P.U.K.1919B,  791. 

Maryland:  Ee  Chesapeake  &  P.  Teleph.  Co.  P.U.R1916C, 
925. 

Michigan:  Ee  Michigan  State  Teleph.  Co.  P.U.R1918C,  81. 

Pennsylvania:  Ee  Uniform  Telephone  Eates,  P.U.E.1917D, 
259. 

Washington:  Public  Service  Commission  v.  Pacific  Teleph.  & 
Teleg.  Co.  P.U.E.1919F,  131. 

Wisconsin:  Bogart  v.  Wisconsin  Teleph.  Co.  P.U.R1916C, 
1020. 

Three  Commissions  have  approved  it  in  some  form,  but  with 
important  qualifications : 

Colorado:  Ee  Mountain  States  Teleph.  &  Td^.  Co.  P.U.E. 
1917B,  198. 

Oregon:  Ee  Pacific  Teleph.  &  Teleg.  Co.  P.XJ.R1919D,  846. 

Missouri :  Ee  Southwestern  Bell  Teleph.  &  Teleg.  Co.  P.XJ.E. 
1915E,  1087;  Ee  Missouri  &  Kansas  Teleph.  Co.  P.Tr.E.1919B, 
630;  Ee  Southern  Bell  Teleph.  &  Teleg.  Co.  P.U.R1919B,  529. 
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Two  Commissions  have  rejected  it  altogether: 

Illinois:  Ee  Peoria  and  Receivers  of  Central  Union  Teleph. 
Co.  P.U.R.1918E,  74. 

Kansas:  Re  Missouri  &  Kansas  Teleph.  Co.  P.U.R.1918C,  55. 

In  none  of  the  above  decisions  do  I  find  any  real  light  on  the 
point  which  perplexes  me,  vi^.,  the  cost  of  this  service  or  the 
proper  method  of  evaluating  it.  I  concur  unreservedly  in  the 
desire  of  the  majority  of  the  Commission  for  more  light  on  this 
question  and  concur  in  the  suggestion  that  this  Conunission,  co- 
operating with  the  National  Association  of  Railway  and  Utility 
Commissioners,  institute  a  joint  'study  of  this  question.  I  am 
convinced  that  the  allowance  or  nonallowance  of  this  4^  per  cent 
will  have  no  material  effect  upon  the  rates  in  this  case  and  that 
in  either  event  the  American  Telephone  &  Telegraph  Company, 
by  virtue  of  its  stock  ownership  in  the  petitioner,  will  get  the 
same  amount  of  money.  The  majority  of  the  opinion  agrees  with 
me  on  that  point,  but  working  from  that  as  a  premise  arrives  at 
a  different  conclusion.  The  majority  opinion  uses  this  fact  as 
a  reason  for  continuing  the  principle  of  the  payment,  unsound 
as  it  is  admitted  to  be.  I  contend  that  this  fact  constitutes  an 
added  reason  for  a  disallowance  in  line  with  sound  rate-making 
principles. 

With  the  opinion  of  the  majority  of  the  Commission,  therefore, 
I  cannot  sympathize  except  for  its  frankness.  It  criticises  the 
method  of  payment,  and  states  that  there  is  no  convincing  or 
conclusive  evidence  in  the  matter  of  this  payment — ^which  is  sub- 
stantially in  accord  with  my  position.  The  opinion  then  doubles 
back  and  makes  a  partial  allowance,  which  squares  neither  with 
the  prayer  of  the  petitioner  nor  with  the  evidence.  It  must 
stand,  therefore,  as  a  finding  wholly  arbitrary,  inconsistent  with 
the  petitioner's  contention,  on  the  one  hand,  and  out  of  line  with 
soimd  rate-making  principles,  on  the  other. 

The  Commission  should  meet  this  issue  squarely  now.  It  is 
squarely  presented,  and  in  such  circumstances  that  a  conclusion 
either  way  will  not  affect  the  rates  or  the  gross  income  in  any 
way.  Ultimately  the  question  will  have  to  be  decided,  and  when 
it  comes  up  for  future  decision,  the  Commission  may  find  itself 
embarrassed  by  its  present  position.  Poking  one^s  head  in  the 
sand  is  naive  and  ingenuous  but  not  mature  or  constructive. 

P.U.R.1920B. 


Digitized  by 


Google 


RE  CENTRAL  UNION  TELEPH.  CO.  867 

To  summarize,  I  am  of  the  opinion: 

1.  That  petitioner  should  pay  to  the  American  Company  a 
fair  rental  for  the  transmitters,  receivers,  and  induction  coils 
owned  by  the  American  Company  and  leased  to  petitioner. 

2.  That  petitioner  has  not  shown  that  the  value  of  the  staff 
services  rendered  it  by  the  American  Company  is  in  excess  of 
the  value  of  staff  services  rendered  by  it  to  the  American  Com- 
pany. 

3.  That  even  assuming  that  the  value  of  the  American  Com- 
pany's services  to  petitioner  are  greater  than  the  value  of  the 
services  of  petitioner  to  the  American  Company,  no  sound  method 
is  submitted  in  the  evidence  for  ascertaining  the  cost  of  these 
services,  or  the  proper  method  of  compensation  therefor. 

4.  That  the  Commission  should,  therefore,  reject  all  of  the 
4rJ  per  cent  licensee  payment  to  the  American  Company  except 
that  part  which  provides  a  fair  rental  for  the  property  of  the 
American  Company  which  is  used  by  petitioner  in  its  operations. 

5.  That,  in  so  far  as  the  difference  between  the  allowance  of 
$1.08  per  station  and  41  cents  per  station  is  material  as  affecting 
rates  in  any  community,  the  rates  in  such  community  should  be 
correspondingly  reduced. 


HililNOIS   SUPREME  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  ex  rel.  COLLINS- 
VILLE  PEESSED  BRICK  COMPANY 

V. 

PITTSBUBGH,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  BAIL- 
EOAD  COMPANY. 

[No.  12980.] 
(—  lU.  — ,  125  N.  E.  496.) 

Appeal  and  review  —  Time  for  after  rehearing. 

1.  The  whole  case  is  reopened  and  comes  up  for  consideration  a& 
though  no  judgment  had  ever  been  entered  where  an  unrestricted  hear- 
ing is  granted,  and  therefore,  the  30-day  limitation  for  appeal  unde> 
the  Illinois  Public  Utilities  Act,  applies  to  the  final  order  after  the 
rehearing  is  disposed  of,  if  a  rehearing  is  had. 
P.UJL1920B. 
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IUii€9  —  Through  route  and  ioint  charges  —  CondUUm  precedent  to. 

2.  Under  §§  42,  and  44  of  the  Illinois  Public  Utilities  Act,  a  raU- 
road  cannot  be  required  to  give  a  through  bill  ^f  lading  over  an  electrio 
line  in  the  absence  of  the  establishment  of  such  route  or  rates  by  the 
Public  Utilities  Conunission  after  a  full  hearing  of  the  interested 
parties  or  by  agreement  of  the  parties  interested. 


Broceedinge  —  Rehearing, 

Statement  that  a  rehearing  before  the  Illinois  Commission  can  be 
asked  for  at  any  time  within  thirty  days  allowed  by  the  statute  for 
an  appeal,  p.  871. 
Railroads  ~  Duty  to  carry  beyond  oum  lines. 

Discussion  of  common-law  duty  of  carriers  with  respect  to  carry- 
ing goods  beyond  their  own  lines,  p.  872. 

[December  17,  1019.] 

Appeal  from  Circuit  Court,  Sangamon  county,  E.  S.  Smith, 
Judge,  affirming  a  judgment  of  the  State  Public  Utilities  Com- 
mission in  a  proceeding  before  the  Commission  in  favor  of  the 
relator,  on  the  relation  of  the  Collinsville  Pressed  Brick  Company 
against  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
road Company;  reversed  and  remanded  with  instructions. 

Appearances:  Allen,  Humphrey  &  Converse,  of  Springfield 
(D.  P.  Williams,  of  Pittsburgh,  Pa.,  of  counsel),  for  appellant; 
Edward  J.  Brundage,  Attorney  General,  for  Public  Utilities 
Commission ;  William  E.  Trautmann,  of  East  St.  Louis,  Albert 
D.  Bodenberg,  of  Springfield,  and  Matthew  Mills,  of  Chicago 
(Gleorge  M.  Gillespie,  of  counsel),  for  appellee. 

Carter,  J. :  Thia  is  an  appeal  from  a  judgment  of  the  circuit 
court  of  Sangamon  county,  affirming  an  order  and  decision  of 
the  State  Public  Utilities  Commission  with  reference  to  a  con- 
troversy between  the  Collinsville  Pressed  Brick  Company  and 
the  appellant,  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Bailroad  Company. 

The  Collinsville  Pressed  Brick  Company  (hereinafter  referred 
to  as  the  Brick  Company)  is  located  at  Collinsville,  111.,  on  the 
line  of  said  railroad  company,  h^einafter  referred  to  as  the 
Pennsylvania.  The  Pennsylvania  is  a  common  carrier  operating 
a  steam  railroad  across  the  state  of  Illinois,  passing  through 
Collinsville  to  East  St.  Louis,  Illinois.  The  East  St.  Louis,  Col- 
lumbia  &  Waterloo  Railway  Company  (hereinafter  referred  to 
as  the  Electric  Line)  is  an  edectric  railway  or  interurban  running 
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from  Waterloo,  HI.,  to  East  St.  Louis.  There  is  no  direct  phy- 
sical connection  between  the  Electric  Line  and  the  Pennsylvania 
at  East  St.  Louis,  other  than  by  the  switching  tracks  of  the  Ter- 
minal Railroad  Association.  It  is  not  shown  what  length  of 
track  of  that  association  must  be  traveled  .over  to  connect  the 
Electric  Line  and  the  Pennsylvania,  but  both  parties  agree  that 
the  connection  must  be  over  the  switch  tracks  of  the  Terminal 
Railroad  Association.  On  June  7,  1917,  the  Brick  Company 
called  on  the  Pennsylvania  for  a  car  to  be  loaded  with  brick,  and 
after  the  car  was  loaded  tendered  it  to  the  Pennsylvania,  and 
demanded  that  said  company  issue  a  Standard  form  of  through 
bill  of  lading  for  the  transportation  of  the  car  from  Collinsville 
to  the  Gauen  Mercantile  &  Lumber  Company,  at  Waterloo,  via 
the  Electric  Line.  The  agent  of  the  Pennsylvania  refused  to 
issue  the  bill  of  lading  as  requested.  After  a  somewhat  lengthy 
discussion  among  the  officers  of  the  Brick  Company,  the  Penn- 
sylvania, and  the  Electric  Line,  the  general  freight  agent  of  the 
Pennsylvania  informed  the  Brick  Company  that  the  Pennsyl- 
vania had  no  physical  connection  with  the  Electric  Line,  or  any 
through  routes,  rates,  or  working  arrangements  with  that  line, 
and  suggested  that,  if  the  Brick  Company  wished  the  car  of 
brick  to  go  to  Waterloo  by  way  of  the  Electric  Line,  the  Brick 
Company  should  bill  the  car  to  East  St.  Louis,  and  there  have  it 
transferred  to  the  Electric  Line  and  rebilled  to  the  point  of 
destination.  During  this  discussion  the  car  in  question  stood 
loaded  with  brick  upon  the  tracks  of  the  Pennsylvania  at  Col- 
linsville. After  the  car  had  stood  there  for  seven  days  the  Brick 
Company  tendered  a  billing  to  the  Pennsylvania  to  East  St. 
Louis,  and  the  superintendent  of  the  Electric  Line  had  the  car 
transferred  at  East  St.  Louis  to  the  Electric  Line  and  thence 
shipped  to  Waterloo.  However,  before  the  Pennsylvania  would 
haul  the  car  to  East  St.  Louis  it  required  the  Brick  Company 
to  pay  $20  demurrage  on  account  of  the  seven  days'  time  during 
which  the  car  had  stood  on  the  track  at  Collinsville,  and  also  re- 
quired the  Brick  Company  to  pay  $8,  being  the  amoimt  of 'the 
prepaid  freight  from  Collinsville  to  East  St.  Louis.  It  is  con- 
ceded by  all  parties  that  the  amount  of  demurrage,  being  $2  a 
day  for  five  days  and  $5  a  day  for  two  days,  in  all  $20,  was  the 
regular  published  demurrage  tariff  on  the  lines  of  the  Pennsyi- 
P.U.R.1920B. 
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vania  as  filed  and  approved  by  the  Illinois  State  Public  Utilities 
Commission.  On  July  l7th  the  Collinsville  Pressed  Brick  Com- 
pany filed  the  petition  in  question  here,  praying  a  refund  of  the 
$20  collected  as  demurrage.  The  Electric  Line  also  at  about  the 
same  time  filed  its  petition  with  the  Public  Utilities  Commission, 
claiming  that  the  Pennsylvania  was  discriminating  against  it, 
in  violation  of  §  44  of  the  Public  Utilities  Act  (Hurd's  Rev.  St. 
1917,  c  Ilia).  On  the  hearing  before  the  Public  Utilities  Com- 
mission the  complaints  of  the  Brick  Company  and  the  Electric 
Line  were  consolidated  and  heard  at  the  same  time.  On  March 
19,  1918,  an  order  and  decision  were  rendered  in  effect  granting 
both  petitions,  and  on  June  5,  1918,  an  order  was  entered  in  the 
proceedings  under  the  petition  filed  by  the  Brick  Company,  re 
quiring  the  Pennsylvania  to  refund  the  $20  demurrage.  From 
this  decision  of  the  Commission  an  appeal  was  taken  to  the  cir- 
cuit court  of  Sangamon  county  and  the  judgment  of  the  Com- 
mission was  affirmed.  From  the  judgment  and  decision  of  the 
circuit  court  this  appeal  was  taken  to  this  court 

At  the  last  term  of  this  court  a  motion  was  made  by  appellee 
from  the  decision  of  the  Public  Utilities  Commission  to  the  cir- 
cuit court  of  Sangamon  county  was  not  taken  within  the  time 
required  by  the  Public  Utilities  Act.  That  motion  was  taken 
with  the  case  and  must  be  first  considered. 

The  original  order  entered  by  the  Public  Utilities  Commission 
which  is  sought  to  be  reviewed  here  was  entered  on  June  5,  1918. 
On  June  29,  1918,  the  appellant  filed  its  petition  with  the  Com- 
mission praying  for  a  rehearing  and  modification  of  said  order, 
and  on  July  17,  1918,  the  Commission  granted  a  rehearing.  On 
October  28,  1918,  the  Commission  held  a  rehearing,  at  which 
time  the  entire  record  upon  which  the  order  of  June  5th  was  based 
was  before  it  and  was  reconsidered.  On  December  17,  1918,  the 
Commission  entered  its  supplemental  order  in  this  matter,  in 
which  it  only  modified  the  order  of  June  5th  to  the  extent  of  cor- 
recting the  name  of  the  appellant,  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railroad  Company ;  the  first  order  having 
used  the  word  "Railway,'*  instead  of  '^Railroad."  On  the  same 
day  said  supplemental  order  was  entered  the  appellant  prayed 
an  appeal  from  the  decision  of  the  Commission  to  the  circuit 

oourt  of  Sangamon  county,  and  the  Commission  certified  the 
P.U.R.1920B. 
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entire  record,  including  the  orders  of  June  5  and  December  17, 
1918,  and  all  the  evidence  and  proceedings  upon  which  the  two 
orders  were  based.  When  the  appeal  was  heard  before  said  cir- 
cuit court^  no  motion  was  made  to  dismiss  the  appeal,  and  the 
court  considered  the  entire  record  upon  its  merits.  Section  68 
of  the  Public  Utilities  Act  provides : 

*'Within  thirty  days  after  the  service  of  any  order  or  decision 
of  the  Commission  made  after  a  final  hearing,  or  within  thirty 
days  after  a  hearing  or  refusal  of  a  hearing  upon  any  rule,  regu- 
lation, order  or  decision  which  the  Commission  is  authorized  to 
issue  without  a  hearing  and  has  so  issued,  any  person  or  corpo- 
ration affected,  by  such  rule,  regulation,  order  or  decision  may 
appeal  to  the  circuit  court  of  Sangamon  county,  for  the  purpose 
of  having  the  reasonableness  or  lawfulness  of  the  rule,  regula- 
tion, order  or  decision  inquired  into  and  determined."  Hurd's 
Stat.  1917,  p.  2308. 

Section  67  of  said  act  authorizes  the  Commission  to  grant  a 
rehearing  upon  the  application  of  any  interested  party,  when  in 
the  judgment  of  the  Commission  sufficient  reason  is  made  to 
appear. 

[1]  Counsel  for  appellee  in  one  place  in  their  brief  concede 
that  if  the  appeal  is  taken  within  thirty  days  after  the  entry  of 
the  final  order  on  rehearing  such  appeal  is  lawful,  but  they  seem 
to  argue  that  the  original  and  final  order  here  must  be  considered 
the  order  of  June  5  and  not  the  order  of  December  17,  1918, 
after  the  rehearing  had  been  allowed.  We  cannot  so  hold. 
Where  an  unrestricted  rehearing  is  granted  the  whole  case  is 
reopened  and  comes  up  for  consideration  as  though  no  judgment 
had  ever  been  entered.  Colesar  v.  Star  Coal  Co.  255  111.  532, 
99  K".  E.  709.  In  our  judgment  a  fair  construction  of  the  Public 
Utilities  Act  is  that  the  thirty-day  limitation  for  appeal  applies 
to  the  final  order  after  the  rehearing  is  disposed  of,  if  a  rehearing 
is  had.  Manifestly  there  was  no  final  order  in  this  case  until 
December  17,  1918,  and  the  appeal  was  prayed  within  thirty 
days  after  such  order  of  December  17th  was  entered. 

This  being  so,  we  find  it  unnecessary  to  consider  or  decide  the 
question  suggested  by  counsel  for  appellee  that  counsel  for  appel- 
lant have  argued  that  the  petition  for  rehearing  may  be  filed  any 
length  of  time  after  the  order  is  entered.     A  rehearing  can  be 
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asked  at  any  time  within  the  thirty  days  allowed  by  the  statute  for 
an  appeal,  and  if  the  rehearing  is  granted  the  thirty-day  limita- 
tion for  appeal  begins  to  run  when  the  final  order  is  entered  after 
the  rehearing  and  not  at  the  date  of  the  original  order.  Whether 
a  petition  for  rehearing  can  be  filed  after  the  thirty  days  has 
expired  after  the  final  order  is  unnecessary  for  us  to  decide  on 
this  record,  and  we  express  no  opinion  with  reference  to  the  same. 
The  motion  of  appellee  to  dismiss  the  appeal  on  the  ground  urged 
must  be  denied. 

The  facts  involved  in  the  merits  of  this  case  are  not  compli- 
cated. The  Brick  Company  loaded  a  car  with  brick  at  CoUins- 
ville  and  then  demanded  that  the  Pennsylvania  accept  the  same 
and  issue  a  through  bill  of  lading  to  Waterloo  via  the  Electric 
Line.  This  the  Pennsylvania  refused  to  do,  on  the  ground  that 
it  did  not  physically  connect  with  the  Electric  Line,  and  had  no 
through  route,  rate,  or  working  arrangements  with  the  Electric 
Line.  The  Pennsylvania  was  willing  to  bill  and  haul  the  car 
over  its  line  to  its  terminus  at  East  St  Louis,  but  to  this  the 
Brick  Company  and  the  Electric  Line  would  not  agree.  For 
seven  days  the  parties  argued,  until  the  Brick  Company  did 
bill  the  car  to  East  St  Louis.  Meanwhile  the  $20  demurrage 
had  accrued,  and  the  Pennsylvania  collected  this  amount  befoi-e 
it  moved  the  car.  It  seems  to  be  conceded  that,  if  the  Pennsyl- 
vania rightly  refused  to  issue  a  through  bill  of  lading  under  the 
circumstances  shown  on  this  record,  it  was  not  legally  at  fault 
for  the  seven-day  delay  and  therefore  could  properly  collect  the 
demurrage.  The  Public  Utilities  Commission  in  its  final  order 
ordered  that  the  Pennsylvania  ^Tbe  and  it  is  hereby  directed  to 
issue  a  through  bill  of  lading  to  each  and  every  shipper  offering 
freight  for  shipment  to  points  on  the  line  of  said  company  in  the 
state  of  niinois,  consigned  to  points  on  said  Electric  Line."  If 
this  order  in  this  regard  by  the  Commission  was  lawful,  then 
the  demurrage  charge  was  not  rightly  demanded  of  the  Brick 
Company. 

While  the  law  imposes  upon  conamon  carriers  the  duty  of 
carrying  all  goods  offered  to  them  in  the  usual  course  of  business, 
at  common  law  a  carrier,  in  the  absence  of  a  special  contract, 
could  not  be  compelled  to  receive  goods  to  be  carried  to  points 
beyond  its  own  line  or  to  transport  sudi  goods  beyond  its  own 
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line  or  over  the  tracks  of  a  connecting  carrier.  4  R.  C.  L.  875. 
It  is  also  stated  that  it  is  elementary  that  a  carrier  has  no  right 
to  refuse  to  receive  freight  merely  because  it  is  destined  to  a 
point  beyond  its  own  line;  it  being  the  duty  of  the  carrier  to 
carry  the  freight  to  the  end  of  its  line  and  there  deliver  it  to  a 
connecting  carrier  to  be  forwarded.  10  Corpus  Juris.  69.  The 
right  of  an  initial  carrier  to  limit  its  liability  to  this  one  line 
and  refuse  to  issue  bills  of  lading  beyond  its  own  line  is  discussed 
at  some  length  in  Central  of  Georgia  R.  Co.  v.  Murphey,  116 
Ga.  863,  48  S.  E.  265,  60  L.R.A.  817.  On  page  871  of  116  Ga., 
on  page  269  of  43  S.  E.,  on  page  821  of  60  L.R.A.,  the  opinion 
states: 

'TRailroads  companies  are  not  required  to  issue  through  bills 
of  lading  beyond  their  own  lines,  and  if  they  do  not  desire  to 
bear  the  burden  incident  to  through  bills  of  lading  of  this  kind 
the  remedy  is  in  their  own  hands.^^ 

In  Post  V.  Southern  R.  Co.  103  Tenn.  184,  52  S.  W.  301,  55 
L.RA.  481,  there  is  a  full  discussion  of  this  question,  with  the 
same  conclusion  as  is  reached  in  the  Georgia  decision.  The  writ 
of  error  in  the  Tennessee  case  to  the  United  States  Supreme 
Court  was  dismissed  (20  Sup.  Ct.  Rep.  1023,  44  L.  ed.  1219) ; 
therefore  it  is  perhaps  fair  to  assume  that  the  reasoning  of  the 
Tennessee  supreme  court  in  that  case  was  approved  by  the  United 
States  Supreme  Court. 

[2]  Counsel  for  appellee  insist  that  under  §  44  of  the  Public 
Utilities  Act  the  Pennsylvania  was  required  to  give  a  through 
bill  of  lading  as  requested  by  the  Brick  Company.  That  section 
reads,  in  part,  as  follows: 

"Every  common  carrier  shall  afford  all  reasonable,  proper  and 
equal  facilities  for  the  prompt  and  efficient  interchange  and 
transfer  of  passengers,  tonnage  and  cars,  loaded  or  empty,  be- 
tween the  lines  owned,  operated,  controlled  or  leased  by  it  and 
the  lines  of  every  other  common  carrier,  and  shall  make  such 
interchange  and  transfer  promptly  without  discrimination  be- 
tween shippers,  passengers  or  carriers  eithw  as  to  compensation 
charged,  service  rendered  or  facilities  afforded.  Every  railroad 
company  shall  receive  from  every  other  railroad  company  having 
the  same  gauge  track,  at  any  point  of  connection,  freight  cars  of 
proper  standard  and  in  proper  condition,  and  shall  haul  the  same 
P.U.R.1920B. 
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either  to  destination,  if  the  destination  be  upon  a  line  owned, 
operated  or  controlled  by  such  railroad  company,  or  to  point  of 
transfer  according  to  route  billed,  if  the  destination  be  upon  the 
line  of  some  other  railroad  company.  But  nothing  in  this  act 
shall  be  construed  as  requiring  any  common  carrier  to  give  the 
use  of  its  terminal  facilities  to  another  common  carrier  engaged 
in  like  business."    Kurd's  Stat.  1917,  p.  2297. 

Counsel  for  appellant  insist  that  before  §  44  can  apply  there 
must  be  action  taken  by  the  Public  Utilities  Commission  under 
§  42  of  said  act,  providing  for  joint  rates.  That  section  pro- 
vides, among  other  things,  that — 

''Whenever  the  Commission,  after  a  heai-ing  had  upon  its  own 
motion  or  upon  complaint,  shall  find  that  the  rates  or  other 
charges,  or  classifications  in  force  over  two  or  more  cononon  car- 
riers, between  any  two  points  in  this  state,  are  unjust,  unreason- 
able or  excessive,  or  that  no  satisfactory  through  route  or  joint 
rate  or  other  charge,  or  classification  exists  between  such  points, 
and  that  the  public  convenience  and  necessity  demand  the  estab- 
lishment of  a  through  route  and  joint  rate  or  other  charge,  or 
classification  between  such  points,  the  Commission  may  order 
such  conmion  carriers  to  establish  such  through  route  and  may 
establish  and  fix  a  joint  rate  or  other  charge,  or  classification 
which  will  be  just  and  reasonable,  to  be  followed,  charged,  en- 
forced, demanded  and  collected  in  the  future,  and  the  terms  and 
conditions  under  which  such  through  route  shall  be  operated." 

Counsel  for  appellant  argue  that,  reading  §  42  with  §  44,  it 
is  clear  that  it  is  intended  that  §  44  should  not  be  enforced,  un- 
der the  circumstances  shown  in  this  record,  until  action  has  been 
taken  under  §  42 ;  that,  even  if  the  public  interest  and  conven- 
ience demanded  the  establishment  of  a  joint  rate,  such  joint  rate 
could  not  be  established  without  a  full  hearing  of  all  interested 
parties;  that  it  is  clear  under  the  decisions  that,  before  a  satis- 
factory arrangement  can  be  made  for  through  rates,  there  must 
be  an  agreement  of  all  parties  interested.  In  Post  v.  Southern 
E.  Co.  supra,  the  court  quoted  with  approval  from  the  evidence 
of  an  expert  witness  on  this  subject  as  follows  (103  Tenn.  208, 
52  S.  W.  307,  55  L.RA.  488) : 

"Satisfactory  arrangements  necessary  to  be  made  with  all 
parts  of  the  line  for  operation  of  through  rates  include  propor- 
P.U.K.1920B.     . 
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tions  to  be  allowed  each  carrier;  the  ability  of  the  connecting 
lines  to  transport  the  traffic  with  the  utmost  speed ;  the  solvency 
of  different  parts  of  the  line;  their  willingness  to  and  ability  to 
promptly  settle  claims^  either  for  loss  to  property,  overcharge  in 
rates,  or  loss  of  cars  or  other  property  of  the  company ;  reciproc- 
ity on  the  part  of  the  connecting  lines  in  delivering  freights  to 
the  defendant  for  transportation  over  its  line  in  return  for 
freights  delivered  to  such  connecting  lines  by  it;  participation 
in  salaries  and  expenses  of  agencies  established  for  procurement 
of  traffic ;  compliance  with  the  law,  state  and  national,  with  re- 
spect to  rates  applying  to  traffic  over  such  other  lines;  friendly 
co-operation  of  connecting  lines,  and  performance  of  the  duty 
so  as  to  satisfy  patrons,  and  increase  business ;  that  it  may  not 
be  compelled  to  send  its  cars  over  connecting  lines  which  will  not 
promptly  return  them ;  in  order  to  select  such  connections  as  are 
able  to  furnish  it  a  proportion  of  cars  needed  by  the  through 
lines ;  that  it  may  not  be  required  to  haul  cars  to  Memphis  empty, 
to  meet  requirements  of  shippers  in  order  to  load  their  freight, 
while  it  may  have  a  supply  of  empty  cars  on  hand  to  be  returned 
by  other  routes;  so  to  distribute  its  tonnage  as  not  to  congest 
one  or  more  of  the  roads,  \diile  forwarding  so  little  traffic  over 
other  lines  as  to  cause  them  to  form  other  connections,  to  the  dis- 
advantage of  the  Southern  railway.'' 

Counsel  for  appellapt  argue  that  the  above  statement  applies 
with  full  force  to  the  situation  presented  by  this  record ;  that  to 
hold  as  did  the  Public  Utilities  Commission,  that  although  no 
through  rates  were  established  after  a  hearing  before  the  Public 
Utilities  Commission,  yet  that  body  could  require  the  JPennsyl- 
vania  to  accept  and  bill  cars  to  destinations  on  interurban  lines 
regardless  of  public  necessity,  convenience,  or  working  arrange- 
ments, would  be  very  unfair ;  that  steam  roads,  with  a  full  line 
of  equipment,  could  thus  be  compelled  to  distribute  cars  over 
all  kinds  of  small  and  irresponsible  electric  lines  with  which  they 
had  no  system  of  accounting  and  which  produced  no  trade  or 
traffic;  that  the  electric  lines,  in  turn,  could  detain  the  cars  and 
finally  return  them  empty  and  leave  the  steam  roads  to  handle 
the  empties  as  best  they  could ;  that  to  so  hold  would  be  imf  air 
to  the  Pennsylvania  and  other  well-equipped  steam  roads;  and 
that  it  is  dear  from  a  fair  construction  of  §  42  of  the  Public 
P.U.R.1920B. 
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Utilities  Act  that  the  legislature  never  intended  to  grant  the  pow- 
er to  the  Public  Utilities  Commission^  which  it  undertook  here  to 
enforce  under  §  44  of  said  act,  before  it  had  found  that  public 
necessity  and  convenience  demanded  the  establishment  of 
through  routes  and  before  the  parties  interested  were  given  a 
hearing  on  this  question.  Unless  the  Public  Utilities  Act  clea^ 
ly  requires  this,  we  do  not  think  the  Commission  would  be  au- 
thorized to  require  that  the  initial  carrier  must  accept,  bill,  and 
carry  beyond  its  terminus  any  goods  that  might  be  delivered  to  it 

We  agree  with  counsel  for  appellant  that  a  fair  construction 
of  the  entire  Public  Utilities  Act  did  not  authorize  the  PubUc 
Utilities  Commission  to  enter  the  order  here  in  question,  re- 
quiring it  to  give  a  through  bill  of  lading  over  the  Electric  Line, 
as  requested  by  the  Brick  Company.  Whether  the  Pennsylvania 
could  be  required  by  the  Public  Utilities  Conmiission  to  give  a 
through  bill  of  lading  to  any  railroad  with  which  it  had  direct 
physical  connection  is  not  in  this  case,  and  therefore  need  not 
be  decided.  The  Pennsylvania  not  being  required  to  give  sudi 
through  bill  of  lading,  the  law  did  not  compel  it  to  accept  the  car 
of  brick  seven  days  after  it  was  loaded  without  the  payment  of 
demurrage,  and  we  do  not  find  it  necessary  to  decide  whether 
or  not  the  Public  Utilities  Commission  could  compel  such  de- 
murrage, if  illegally  charged,  to  be  refunded  by  the  Pennsylvania 
under  §  72  of  the  Public  Utilities  Act 

The  judgment  of  the  circuit  court  of  Sangamon  county  will 
be  reversed,  and  the  cause  remanded  to  that  court  for  further 
proceedings  in  harmony  with  the  views  herein  stated. 

Beversed  and  remanded. 


MIOHIGAN  PUBIilO  UTHilTIES  COMMISSION. 

RE  FIXING  TEMPOBABY  TOLL  BATES  AND  CHARGES. 

[T-268.1 

Service  —  Telephone  —  Unification. 

1.  The  Michigan  Commission  favors  a  unified  telephone  tferfios 
throughout  the  state. 
P.U.R.1920B. 
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Uatem  —  Telephones  —  Vaetarm  —  Service. 

2.  The  quality  of  tlie  sorvice  rendered  by  »  telephone  company 
should  be  a  vital  factor  in  the  determination  of  ita  rates. 


Service  —  Teleplumes  —  ToU  —  OlaeeificaUen. 

Classification  of  toll  telephone  service  into  station-to-station  serv- 
ice, person-to-person  calls,  appointment  calls,  messenger  calls,  and  collect 
calls,  p.  878. 
Bates  —  Telephone  —  ToU  ^  Station'tO'SUUion  n^essages. 

Standard  toll  rates  for  station-to-station  messages,  p.  880, 
Bates  —  Telephone  —  Standard  rates  for  toll  calls  other  than  station^ 
tO'Siation. 

Standard  toll  rates  for  other  classes  of  toll  calls  than  station-to« 
station  messages,  p.  881. 
Bates  —  ToU  ^  Standard  night  rates. 

Standard  telephone  toll  night  rates,  p.  882. 
States  —  Telephone  -*  Initial  and  overtime  periods. 

Standard  initial  periods,  overtime  periods,  and  overtime  rates  fixed 
for  toll  service,  p.  882. 
Bates  —  Telepihone  ^  Person'to^pereon  appointtnent  and  messenger 
caUs. 

Schedule  of  computed  rat<SB  for  person-to-person  appointment  and 
messenger  toll  calls  fixed,  p.  884. 
Bates  —  Telephone  —  Night  rates  —  Station'tO'Station  messages. 

Schedule  of  computed  night  r«tes  for  station-to-station  toll  mes* 
lages,  p.  886w 

[November  14,  1919.] 

Obdbr  fixing  temporary  toll  rates  and  charges  f oi^  all  persons, 
copartnerships,  or  corporations,  operating  toll  telephone  facilities 
or  furnishing  or  handling  toll  telephone  messages  in  the  state  of 
Michigan,  except  the  Michigan  State  Telephone  Company,  the 
Citizens  Telephone  Company  of  Grand  Rapids,  and  the  Union 
Telephone  Company. 

By  the  Commission:  In  the  above-entitled  matter,  the  Mich- 
igan Public  Utilities  Commission  having  been  applied  to,  to  es- 
tablish temporary  toll  rates  and  charges,  to  apply  to  all  toll 
traffic  under  the  supervision  and  jurisdiction  of  the  Michigan 
Independent  Telephone  &  Traffic  Association ;  and  said  Michigan 
Public  Utilities  Commission  deeming  it  advisable  to  fix  and  es- 
tablish temporary  toll  rates  and  charges  for  any  and  all  persons, 
copartnerships  or  corporations  operating  toll  telephone  facilities 
or  furnishing  or  handling  toll  telephone  service  in  the  state  of 

Michigan  (except  the  Michigan  State  Telephone  Company,  the 
P.U.R.1920B. 
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Citizens  Telephone  Company  of  Grand  Rapids,  and  the  Union 
Telephone  Company,  the  temporary  toll  rates  of  which  said 
three  last-mentioned  telephone  companies  were  heretofore  fixed 
by  separate  several  orders,  dated  August  13,  1919). 

Therefore,  the  said  Michigan  Public  Utilities  Conmiission, 
upon  its  own  motion,  hereby  orders  that  effective  12:01  a.  m. 
December  1,  1919,  all  toll  service  shall  be  furnished,  charged 
and  collected  for  by  said  Michigan  Independent  Telephone  & 
Traffic  Association  in  accordance  with  the  following  definitions, 
practices  and  rates. 

I.  Classification  of  Toll  Telephone  Service. 

The  following  classes  of  telephone  toll  message  service  shall 
be  established  effective  at  12 :01  a.  m.  December  1,  1919 : 

Stationrto-Station  Messages. 

This  service  shall  be  defined  by  the  following  conditions : 

(a)  Orders  for  station-to-station  service  shall  specify  the  tele- 
phone station  called,  either  by  telephone  number,  or  by  the  name 
of  the  subscriber  of  the  called  station. 

(b)  Under  this  classification,  orders  will  not  be  accepted  to 
establish  conmiunication  between  particular  persons. 

(c)  The  measurement  of  the  duration  of  a  station-to-station 
message  for  purposes  of  the  application  of  rates  shall  begin  at 
the  moment  when  telephonic  communication  is  established  be- 
tween the  called  and  the  calling  stations.  The  term  "station"  for 
the  purpose  of  this  clause  is  defined  to  include  a  private  branch 
exchange  switchboard  operator,  in  those  cases  where  private 
branch  exchange  systems  are  involved  in  station-to-station  serv- 
ice. 

(d)  Station-to-station  service  may  be  operated  as  a  number 

service,  in  which  case  the  called  station  may  be  designated  only 

by  number,  through  A  and  B  switchboards  or  through  tandem 

operators,  etc.,  or  it  may  be  operated  through  toll  switchboards, 

and  technically  known  as  an  "AY"  service,  depending  on  the 

local  circumstances  as  to  operating  conditions,  plant  conditions 

and  the  circumstances  as  to  directory  distribution  and  areas ;  and 

the  more  economical  method  will  be  employed  in  each  case.    The 

choice  of  method  of  operating  station-to-station  service  will  be 

determined  solely  as  an  operating  arrangement^  not  in  any  way 
P.U.R.102OB. 
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effecting  rates  or  service,  except  that  where  the  number  method 
is  employed,  it  is  required  that  orders  be  accepted  stating  only 
the  telephone  number  of  the  called  station. 

(e)  The  charges  for  station-to-station  messages  shall  not  be 
"reversed,"  i  e.,  collected  at  the  called  station. 

PersoTirto'Person  Calls. 

This  service  shall  be  defined  by  the  following  conditions: 

(a)  Orders  will  be  accepted  to  establish  communication  be- 
tween specified  persons. 

(b)  The  measurement  ef  the  duration  of  a  person-to-person 
message  for  the  purpose  of  the  application  of  rates  shall  begin 
at  the  moment  when  communication  begins  with  or  between  the 
particular  person  or  persons  specified  in  the  order,  provided 
that  certain  report  charges  will  be  made  under  the  conditions 
specified  in  the  clause  next  below,  where  communication  may  not 
be  established. 

(c)  Orders  for  peuon-to-person  service  are  accepted  only  un- 
der the  condition  that  a  limited  charge  (to  be  known  as  "report 
charge")  will  be  made  in  the  following  cases  where  it  is  impoa- 
sible  to  establish  commuaication  between  particular  persons : 

1.  When  the  order  is  to  establish  communication  with  a  par- 
ticular person  in  a  given  city,  telephone  address  unknown,  and 
the  particular  person  cannot  be  secured  within  one  hour  (exclu- 
sive of  any  time  during  which  "no  circuits"  or  other  cause  pre- 
vent communication  of  the  order  to  the  distant  city  or  exchange, 
or  its  completion). 

2.  When  the  designated  person  called  refuses  to  talk. 

3.  When  the  report  is  returned  that  the  designated  person 
called  is  "out"  or  "out  and  will  return  at  (specified  time)"  or 
"out  and  time  of  return  unknown,"  is  "absent  from  the  city," 
and  similar  reports  advising  the  calling  subscriber  of  the  facts 
ascertained  when  failure  to  complete  the  order  is  due  solely  to 
the  circumstances  of  the  called  person  or  to  fault  in  describing 
the  location  of  the  called  person,  and  when  all  of  the  work  pre- 
liminary to  establishing  communication  with  the  called  person 
is  done. 

4.  When  communication  between  the  designated  persons  can- 
not be  established  because  the  designated  person  at  tiie  calling 
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station  is  absent  at  the  calling  station,  provided,  that  no  charge 
shall  be  made  in  such  cases  where  the  delay,  if  any,  in  establish- 
ing connection  is  greater  than  one  hour. 

6.  When  the  designated  person  at  the  calling  station  refuses 
to  talk  when  the  facilities  for  communication  have  been  estab- 
lished. 

Appointment  Calls. 

Appointment  calls  are  person-to-person  calls,  the  order  for 
which  provides  that  communication  is  to  be  arranged  for  to  take 
place  at  a  specified  time. 

Messenger  Calls. 

Messenger  calls  are  person-to-person  calls  requiring  the  use  of 
a  messenger  to  secure  attendance  of  a  designated  person  at  one 
of  the  public  pay  stations  at  the  distant  point 

Collect  Coils. 

Collect  calls  are  person-to-person  calls,  the  charges  for  which 
are  "reversed/^  i.  e.,  to  be  collected  from  the  subscriber  of  the 
distant  station  at  which  the  call  is  to  be  completed. 

//.  Standard  ToU  Bates  for  Staiionrto-Station  Messages. 

Effective  12 :01  a.  m.  December  1,  1919,  the  following  initial 
period  rates  are  made  standard  throughout  the  state  of  Michigan 
for  station-to-station  toll  messages,  where  the  distance  between 
the  exchanges  or  toll  points  does  not  exceed  40  miles  by  direct 
air  line  measurement 


For  distance  more  than 

But  not  more 

than 

Initial  rate  is 

0  miles 

12  miles 

$  .10 

12  miles 

18  miles 

.15 

18  miles 

24  miles 

^0 

24  miles 

32  miles 

.26 

32  miles 

40  miles 

.30 

The  following  initial  period  rates  are  made  standard  for  sta- 
tion-to-station toll  messages  for  all  distances  in  excess  of  40  miles 
by  direct  air  line  measurement: 

For  distance  more  than  Bnt  not  more  than  Initial  rate  is 

40  miles  48  miles  $  .36 

48  miles  66  miles  .40 

For  each  additional  8  miles  or  fraction  thereof  5  cents  addi- 
tional. 

For  the  purpose  of  applying  standard  rates  where  the  direct 

P.U.R.1920B. 
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air  line  distance  between  points  is  in  excess  of  40  miles^  distance 
shall  be  determined  as  the  air  line  distance  between  the  centers 
of  blocks  7  miles  square,  within  which  the  points  of  communica- 
tion are  located,  and  when  the  distance  is  in  excess  of  350  miles 
by  the  air  line  distance  between  the  centers  of  sections  35  miles 
square. 

In  cases  where  it  has  been  and  is  impracticable  or  impossible 
to  build  direct  toll  lines  between  communities  on  account  of  nat- 
ural barriers,  such  as  waterways  and  so  forth,  the  sum  of  the  air 
line  measurement  via  the  junction  point  shall  apply. 

The  block  and  section  scaling  systems  for  purposes  of  measur- 
ing toll  rate  distance  between  points  more  than  40  miles  distant 
by  direct  measurement  shall  consist  of  a  grid  containing  sections 
35  miles  square,  each  section  subdivided  into  25  blocks  7  miles 
square. 

in.  standard  Toll  Rates  for  Other  Classes  of  Toll  Calls. 

Effective  12:01  a.  m.,  December  1,  1919,  the  following  toll 
message  rates  are  established  for  person-to-person  calls,  appoint- 
ment calls  and  messenger  calls: 

1.  The  initial  period  rates  for  person-to-person  calls  shall  be 
approximately  25  per  cent  in  addition  to  the  station-to-station 
rates  between  the  same  points,  in  accordance  with  the  schedule 
of  computed  rates  for  person-to-person,  appointment  and  messen- 
ger toll  calls,  attached  hereto,  and  hereby  made  a  part  of  this 
order ;  but  no  person-to-person  rate  shall  be  less  than  15  cents. 

2.  In  tiose  cases  '\^here  person-to-person  calls  are  not  complet- 
ed and  a  report  is  made  or  the  conditions  are  such  as  described 
in  paragraph  1,  2  (c),  of  this  order,  a  report  chai^  shall  be 
made  of  approximati/ly  one-fourth  the  initial  rate  for  station-to- 
station  messages  between  the  same  points,  in  accordance  with  the 
schedule  of  compul^d  rates  for  person-to-person,  appointment 
and  messenger  toll  calls,  attached  hereto,  and  hereby  made  a  part 
of  this  order;  but  no  report  charge  shall  be  less  than  10  cents  for 
any  one  call,  nor  nxore  than  $2.0.0. 

3.  The  rates  for  appointment  calls  shall  be  approximately  50 
per  cent  in  addition  to  the  rates  for  station-to-station  messages 
between  the  same  pointd  in  accordance  with  the  schedule  >f  com- 
puted rates  for  pei*son-to-person,  appointment  and  messenger  toll 
P.U.R.1920B.  66 
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calls,  hereto  attached  and  hereby  made  a  part  of  this  order,  but 
in  the  case  of  any  appointment  call  order,  where  the  distant  sta- 
tion is  reached,  whether  the  appointment  is  made  or  not,  the  re- 
port charge  applicable  in  case  of  person-to-person  calls  between 
the  same  points  shall  be  made.  Ifo  appointment  calls  shall  be 
accepted  where  the  station-to-station  rate  is  less  than  10  cents. 

4.  The  rate  for  messenger  calls  shall  be  the  same  as  applied  to 
appointment  calls,  between  the  same  points,  plus  any  charges 
that  may  be  required  for  the  service  of  messenger.  No  messen- 
ger calls  shall  be  accepted  where  the  station-to-station  rate  is  less 
than  10  cents. 

IV.  Stamdard  Toll  Night  Rates. 

Effective  12 :01  a.  m.,  December  1,  1919,  the  following  reduc- 
tions shall  be  made  in  the  rates  and  charges  for  station-to-station 
messages  only,  between  the  hours  of  8 :30  p.  m.  and  4 :30  a.  m.  : 

1.  Between  the  hours  of  8 :30  p.  m.  and  12  midnight,  the  ni^t 
rates  for  station-to-station  messages  shall  be  approximately  50 
per  cent  less  than  the  regular  day  rates,  in  aocordance  with  the 

'schedule  of  computed  night  rates  attached  hereto,  and  hereby 
made  a  part  of  this  order,  but  no  night  rate  shall  be  less  than  25 
cents. 

2.  Between  the  hours  of  12  midnight  and  4:30  a.  m.  the  night 
rates  shall  be  approximately  75  per  cent  less  than  the  established 
day  rates,  in  accordance  with  the  schedule  of  computed  night 
rates  attached  hereto,  and  hereby  made  a  part  of  this  order,  but 
no  night  rate  shall  be  less  than  25  cents. 

3.  For  the  purpose  of  applying  night  rates  the  time  of  day  at 
the  point  at  which  a  station-to-station  message  originates  shall  be 
used. 

4.  Day  rates  only  shall  be  employed  between  the  hours  of  4:30 
A.  M.  and  8 :30  p.  m. 

V.  Standard  Initial  Periods,  Overtime  Periods,  and  Overtime 

Rates. 
Effective  12  K)l  a.  m.,  December  1,  1919,  the  following  initial 
periods,  overtime  periods  and  overtime  rates  are  made  standard 
in  connection  with  all  toll  calls  and  messages  made  at  standard 
initial  toll  rates: 

P.U.R.1920B. 
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1.  Standard  initial  period  and  overtime  period: 


Where  the  initial  rate  is 

The  initial  period  is 

The 

overtime  period  is 

.$  .10 

5  minutes 

3  minutes 

.15 

5  minutes 

2  minutes 

.20 

5  minutes 

2  minutes 

.25 

6  minutes 

1  minute 

.30 

3  minutes 

1  minute 

.35 

3  minutes 

1  minute 

All  other  rates 

8  minutes 

1  minute 

Where  person-to-person  calls  are  accepted  at  the  above-initial 
rates,  the  initial  period  is  three  minutes  and  the  overtime  period 
is  one  minute. 

2.  Standard  overtime  rates  are  as  follows : 

Where  the  initial  rate  is  The  overtime  rate  is 

$  .10  $  .05 

.16  .06 

.20  .05 

.25  .05 

.30  ao 

.35  .10 

and  thereafter  approximately  one-third  of  the  initial  rate,  and 
in  no  case  more  than  one-third  of  the  initial  rate^  in  accordance 
with  the  table  of  computed  overtime  charges  hereto  attached  and 
hereby  made  a  part  of  this  order. 

P.UJL1920B. 
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Schedule  of  Computed  Ratee  for  Person-to-Pereon  Appomtwient  cmd  Mee- 

eenger  ToU  Calls. 


When  the  station- 

The  completed 

The  completed 

The  report  charge 
is 

to-station  day  rate 

person-to-person 
rate  is 

appointment  and 

ia 

messenger   rate   is 

$  .10 

$.16 

$  .20 

$.06 

.16 

.20 

.25 

.10 

.20 

.25 

.30 

M 

.26 

.30 

.35 

.10 

^0 

.40 

.45 

M 

.36 

.46 

.60 

.10 

.40 

.60 

.60 

.10 

.45 

.56 

.66 

.16 

.60 

.60 

.76 

.16 

.65 

.66 

.80 

.16 

.60 

.76 

.90 

.16 
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[1]  This  Commission  is  in  favor  of  a  unified  telephone  service 
throughout  the  state.  The  companies  now  furnishing  telephone 
service  in  the  same  cities  are  hereby  directed  to  enter  into  nego- 
tiations for  the  elimination  of  duplication  thereof.  In  default 
of  such  negotiations  or  in  case  the  same  shall  fail,  this  Commis- 
sion will  make  all  necessary  orders  to  establish  physical  connec- 
tion upon  proper  terms  and  conditions,  acting  under  the  author- 
ity now  vested  in  it  by  law. 

[2]  The  quality  of  the  service  rendered  by  a  telephone  com- 
pany shall  be  a  vital  factor  in  determining  the  rates  to  be  charged. 

All  toll  services  furnished  free  or  at  special  or  flat  rates  shall 
from  and  after  12 :01  a.  m.  December  1,  1919,  be  charged  for  at 
the  pates  specified  herein,  except  in  specific  cases  in  which  satis- 
factory showing  shall  be  made  to  this  Commission. 

This  order  is  to  be  independently  operative  as  to  the  various 
exchanges  and  classes  of  service  listed  herein,  and  as  to  the  sev- 
eral rates,  tolls,  rentals,  charges  and  practices  herein  provided 
for. 

All  toll  rates  at  variance  with,  or  not  covered  by  this  order,  are 
hereby  abolished. 

Any  and  all  municipalities  affected  by  this  order  are  hereby  di- 
rected to  show  cause,  if  any  there  shall  be,  before  this  Commission 
at  its  office  in  the  Capitol,  in  the  city  of  Lansing,  on  the  15th  day 
of  December,  1919,  at  10  o'clock  in  the  forenoon  of  said  day,  why 
this  order  should  be  modified  in  its  application  to  the  specific 
municipality  desiring  to  show  cause  against  its  continued  opera- 
tion. 

The  Michigan  Public  Utilities  Commission  finds  that  the  rates, 
tolls,  rentals,  and  charges,  and  the  classifications,  rules  and  regu- 
lations fixed  hereby  and  herein  are  justified  temporarily. 

Michigan  Public  Utilities  Commission,  William  M.  Smith, 
Chairman;  Sherman  T.  Handy,  William  W.  Potter,  Earl  R. 
Stewart,  and  Samuel  Odell,  Commissioners. 
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NEW  YORK  SUPRBME  COURT,  APPXXiliATB  DIVISION,  FOURTH 

DBPARTMBNT. 

PUBLIO  SEBVICE  COMMISSION,  SECOND  DISTRICT  et  aL 

V. 

IROQUOIS  NATURAL  GAS  COMPANY. 
PEOPLE  EX  REL.  JOHN  F.  BURKE. 

V. 

SAME. 
(179  N.  Y.  Supp.  230.) 

DisoHttUnoHan  -*  New  connections  —  DinUniehing  euppl^  of  natural 
gas. 

Natural  gas  senrice  cannot  be  limited  to  those  who  already  have 
gas  oonnectioiis,  notwithstanding  the  supply  is  insufficient  for  alL 


DiecriminaUon  «>  Natural  gas. 

Discussion  of  the  power  of  the  Commission  to  limit  the  supply  of 
natural  gas  in  a  failing  field  by  giving  preference  for  domestic  tottm 
over  industrial  uses,  p.  890. 

[December  8,  1919.] 

Appeals  for  trial  and  special  termS;  Erie  county,  in  actions 
by  the  Public  Service  Commission,  Second  District,  and  others, 
and  by  the  people  of  the  state  of  New  York,  on  the  relati<m  of 
John  F.  Burke  against  the  Iroquois  Natural  Gas  Company.  Both 
cases  involve  the  right  of  a  natural  gas  company  to  refuse  to 
make  new  connections  on  the  ground  that  the  supply  was  not 
sufficient  for  all ;  judgments  and  orders  requiring  connections  to 
be  made  affirmed. 

Argued  before  Kruse,  P.  J.,  and  Foote^  Lambert,  DeAngelis, 
and  Hubbs,  J  J. 

Appearances:  Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo 
(Daniel  J.  Kenefick,  of  Buffalo,  of  counsel),  for  appellants; 
Penney,  Killeen  &  Nye,  of  Buffalo  (Henry  W.  Killeen,  of  Buf- 
falo, of  counsel),  for  respondent;  Ledyard  P.  Hale,  of  Albany, 
for  Public  Service  Conunission;  William  S.  Bann,  Corporation 
Counsel,  and  Frederic  0.  Bupp,  both  of  Buffalo,  for  city  of  Buf- 
falo. 

Kruse,  P.  J. :  These  two  proceedings  were  tried  and  submit- 
ted together.    Both  involve  the  question  as  to  whether  the  defend- 
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ant  gas  company  should  make  connections  with  its  distributing 
lines  for  dwellings,  not  heretofore  connected,  located  upon  streets 
where  its  lines  are  now  laid.  The  gas  company  contends  that  its 
supply  of  natural  gas  is  inadequate  to  furnish  even  those  now 
connected  at  periods  during  the  winter  months  and  refuses  to 
make  new  connections. 

In  the  Burke  case,  the  special  term  ordered  a  peremptory  writ 
of  mandamus,  requiring  the  gas  company  to  furnish  and  install 
service  connections  from  its  line  or  main  with  his  premises,  which 
front  upon  streets  where  the  lines  of  the  gas  company  have  been 
laid ;  and  in  the  Public  Service  Commission  proceeding  the  judg- 
ment is  substantially  to  the  same  effect,  covering  all  applications 
for  new  connections  for  dwellings  in  streets  where  the  lines  have 
been  laid  in  the  city  of  Buffalo,  and  all  other  municipalities 
named  in  the  petition. 

The  Public  Service  Commission  heretofore  made  orders  recit- 
ing that  the  supply  of  natural  gas  was  gradually  diminishing  and 
the  demand  therefor  increasing,  limiting  the  use  of  gas  by  con- 
siuners,  giving  preference  for  domestic  purposes  over  that  for 
industrial  purposes,  and  favoring  such  as  then  had  gas  connec- 
tions against  those  not  connected.  This  order  was  attacked  upon 
an  application  for  a  writ  of  mandamus  to  compel  the  gas  company 
to  make  a  new  connection  on  a  street  where  its  line  was  laid,  and 
the  special  term  granted  the  writ,  holding  that,  so  far  as  the  order 
affected  the  relator  in  that  proceeding,  it  was  unreasonable  and 
arbitrary,  and  therefore  void.  Park  Abbott  Eealty  Co.  v.  Iro- 
quois Natural  Gas  Co.  (Sup.)  102  Misc.  266,  168  N.  T.  Supp. 
673.  This  court  affirmed  the  order,  holding  that,  since  the  gas 
company  refused  to  furnish  the  relator  with  gas  solely  by  reason 
of  the  order  of  the  Public  Service  Commission,  the  order  should 
be  affirmed,  upon  the  ground  of  lack  of  legislative  authority,  ex- 
pressed or  implied,  for  that  part  of  the  order  of  the  Public  Serv- 
ice Commission  involved.  187  App.  Div.  922,  174  N.  T.  Supp. 
914. 

A  like  order  was  reviewed  by  the  Appellate  Division,  Third 
Department,  in  People  ex  rel.  Pavilion  Natural  Gas  Co.  v.  Pub- 
lic Service  Commission,  188  App.  Div.  36,  P.ir.K.1919D,  944, 
176  N.  Y.  Supp.  163,  and  it  was  held,  in  substance,  that  while 
the  gas  company  might  be  required  by  the  Commission  to  do 
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whatever  they  could  reasonably  to  increase  the  supply  of  gas,  it 
could  not  require  the  gas  company  to  deprive  some  consimiers  of 
of  gas  in  order  that  others  might  have  more,  and  the  determina- 
tion of  the  Commission  was  annulled. 

We  are  still  of  the  opinion  that  the  Public  Service  Commission 
has  no  power  to  make  an  order  discriminating  in  favor  of  those 
who  now  have  gas  connections  and  against  those  who  have  not, 
but  need  gas,  nor  has  the  gas  company  itself  the  right  to  make 
such  discrimination.  Gas  corporations,  electrical  corporations, 
and  even  municipalities  themselves  are  forbidden  to  give  any 
undue  or  unreasonable  preference  or  advantage  to  any  person  or 
locality,  or  to  any  particular  description  of  service,  or  subject 
any  one,  or  any  particular  description  of  service,  to  undue  or  un- 
reasonable prejudice  or  disadvantage.  Public  Service  Commis- 
sions Law  (Consol.  Laws,  c.  48)  §  65,  subdivision  3. 

If  a  sufficient  supply  of  gas  is  not  obtainable,  it  may  be  that 
the  Public  Service  Commission  has  the  power  to  limit  the  supply 
of  gas  to  consumers,  and  give  preference  for  domestic  purposes 
over  that  for  industrial  purposes,  and  order  such  distribution  as 
will  best  serve  the  general  welfare  of  the  community  or  that  even 
the  gas  company  itself  may  do  so  in  the  absence  of  any  such  rule 
by  the  Commission.  Discrimination  in  its  use  may  be  permis- 
sible, but  discrimination  between  individuals  is  not.  All  should 
be  treated  alike ;  equality  of  right  requires  equality  of  service. 

Furthermore,  it  is  contended  by  respondents,  that  the  supply  • 
of  gas  is  not  inadequate ;  that  upwards  of  80  per  cent  of  gas  sup- 
plied to  consumers  is  wasted.  This  estimate  may  be  too  high,  but 
it  is  very  clear  from  the  circumstances  detailed  by  the  expert  that 
there  is  great  waste.  Various  plans  are  suggested  for  conserving 
the  gas  and  preventing  its  waste;  but  it  is  said  by  the  gas  com- 
pany that  it  has  no  control  over  the  gas  after  it  reaches  the  con- 
sumer. The  power  of  the  gas  company  in  that  r^ard,  or  the 
precise  method  permissible  and  practicable  for  conserving  gas 
and  preventing  waste  by  consumers,  we  do  not  pass  upon.  It  is 
enough  to  say  that  the  method  by  discrimination  as  proposed  by 
the  gas  company  we  think  is  illegal  and  ought  not  be  sustained. 

The  order  directing  the  writ  of  mandamus  should  be  affirmed, 
with  costs,  and  the  judgment  in  the  other  case  likewise  be  af- 
firmed, with  costs.    All  concur,  except  Foote,  J.,  who  dissents, 
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Upon  the  ground  that  it  fairly  appears  that  the  gas  company  has 
not  a  sufficient  supply  of  gas  for  any  additional  customers^  and 
to  refuse  to  take  them  (m  does  not  give  an  undue  or  unreasonable 
preference  or  advantage  to  its  existing  customers. 


OHIO  PUBIilC  UTIIilTISS  COBIMISSIOIC. 

BE  CLEVELAND  ELECTRIC  ILLUMINATING  COMPANY. 

[No.  210.] 

.Bates  ^  Electricity. 

1.  The  maximum  rate  for  electric  light  service  in  the  ciiy  of 
Cleveland  was  fixed  at  10  cents  per  kilowatt  hoiir. 

J^epreciation  —  Accruing  —  Electrical  platU  —  Percentage. 

2.  The  allowance  for  the  depreciation  reserve  of  an  electrical  plant 
was  fixed  at  3  per  cent. 

Bates  ^  Electricity  ^  Higher  maximum  charge  resulting  from,  failure 
to  impose  minimum  charge. 

3.  In  failing  to  provide  in  an  ordinance  for  the  minimum  charge 
for  electric  service,  it  is  assumed  that  a  city  prefers  a  higher  maximum 
rate  than  would  result  if  a  minimum  charge  were  imposed. 

Return  —  Electrical  plant  —  Percent€^e* 

4.  A  return  of  less  than  8  per  cent  upon  the  investment  in  an 
electrical  plant  is  not  unreasonably  high,  a  return  of  8  per  cent  being 
reasonable.  * 

IHscrimination  ^  Rates  —  Bleotricity. 

5.  The  value  of  utility  property  used  and  useful  in  furnishing  the 
■ervice,  and  what  sum  must  be  realized  to  pay  operating  expenses, 
depreciation  reserve,  return  on  the  investment,  and  the  like,  having 
been  determined,  the  object  of  regulation  is  to  see  that  the  rates  are 
adjusted  so  as  to  yield  that  sum  and  no  more,  with  the  burden  dis- 
tributed as  equitably  as  possible. 


Rotes  ^  Electricity  ^  Sliding  scale  of^charges. 

Discussion  of  operation  and  effect  of  sliding  scale  of  diarges  for 

electric  service  on  average  charge  per  kilowatt  hour,  p.  898. 

Rates  —  Electricity  —  Minimum  charge  —  Effect  of  failure  to  impose. 

Discussion  of  purpose  of  minimum  charge  for  electric  service,  and 

effect  on  the  maximum  rate  of  failure  to  impose  such  minimum  rate, 

p.  899. 

[January  21,  1920.] 

Appeal  from  an  ordinance  passed  by  the  city  of  Cleveland 
March  16,  1914,  fixing  the  maximum  electric  rate  in  the  city  of 
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Cleveland  at  3  cents  per  kilowatt  hour ;  rates  found  unreasonable 
and  schedule  fixed  by  the  Commission. 

By  the  Commission:  The  history,  facts  and  circumstances 
surrounding  this  case  are  sufficiently  set  forth  in  the  report  of 
chief  engineer,  L.  G.  White,  filed  herein  January  24, 1920,  which 
report  is  hereby  adopted  and  approved  by  the  Commission  and 
by  reference  is  made  a  part  of  this  finding. 

[1,  2]  The  Commission,  having  carefully  examined  the  rec- 
ord with  a  view  to  fixing  a  schedule  of  rates,  charges,  and  rules 
and  regulations  for  the  furnishing  of  electrical  service  by  said 
company  in  said  city  of  Cleveland,  Ohio,  reaffirms  its  former 
finding,  and  for  reasons  therein  set  forth  fixes  the  maximum  rate 
for  electrical  service  at  10  cents  per  kilowatt  hour,  and  3  per  cent 
for  depreciation  reserve. 

[3]  As  pointed  out  in  its  former  finding,  the  ordinance  does 
not  provide  for  a  minimum  charge,  neither  has  such  a  charge  been 
made  by  the  company,  and  the  maximum  rate  must  necessarily 
be  sufficient  to  cover  the  most  expensive  short  time  service.  Since 
the  ordinance  makes  no  provision  for  a  minimum  charge,  it  is 
assumed  that  the  niunicipal  council  preferred  a  higher  maximiun 
rate  rather  than  a  minimum  charge  which  "Would  result  in  a 
lower  maximum,  and  the  Commission  does  not  feel  warranted  in 
requiring  a  change  in  that  respect  The  engineer's  report  shows, 
however,  that  the  average  residence  consumer  is  paying  not  10 
cents  per  kilowatt  hour,  but  6.23  cents  per  kilowatt  hour. 

A  proper  schedule  for  so  extensive  an  operation  as  is  conducted 
by  such  companies  as  the  Cleveland  Electric  Illuminating  Com- 
pany in  such  great  cities  as  the  city  of  Cleveland,  cannot  be  theo- 
retically constructed  with  any  assurance  that  when  put  into  effect, 
it  will  bring  the  results  anticipated.  To  be  reasonably  accurate 
it  must  be  the  subject  of  growth  under  careful  study  of  the  re- 
sults of  actual  operation  under  the  conditions  and  circimistances 
surrounding  such  operation. 

As  stated  in  the  engineer's  report,  the  Commission  has  had  the 
advantage  of  studying  the  operations  of  said  companj^  for  a 
period  of  at  least  six  years,  under  substantially  the  same  schedule 
of  rates;  the  return  produced  by  each  class  of  service,  and  the 
total  results.    It  would  be  folly  on  the  part  of  the  Commission  to 

P.U.R.1920B. 


Digitized  by 


Google 


]ELE  CLEVELAND  ELECTRIC  ILLUMINATING  CO.  893 

close  its  eyes  to  this  information  and  attempt  to  fix  a  just  and 
reasonable  schedule  wholly  upon  a  theoretical  basis. 

[4]  A  careful  study  of  the  actual  operations  of  said  company 
under  its  schedule  now  in  force,  shows  that  the  public  have  not 
paid  and  the  company  has  not  received  from  any  class  of  service 
or  from  all,  a  return  of  8  per  cent  upon  its  investment,  which 
rate  the  Commission  foimd  and  still  finds  to  be  a  just  and  reason- 
able return  on  the  investment.  On  the  contrary,  it  is  shown  that 
operating  under  this  schedule,  the  company  has  received  a  net 
return  of  7.25  per  cent  on  its  investment  as  a  whole,  and  of  7.43 
per  cent  on  its  investment  within  the  city  of  Cleveland ;  that  the 
residential  business  produced  5.56  per  cent  upon  the  value  of  the 
property  allotted  to  that  class;  that  the  commercial  service  in 
the  city  of  Cleveland  yielded  a  return  of  7.91  per  cent;  and  it 
appears,  that  the  residential  lighting  service,  against  which  the 
greatest  protest  was  made,  yields  the  lowest  return  of  any  of  the 
various  classes.  If  there  is  any  inequality  in  the  classification 
of  service  and  if  any  class  bears  more  than  its  proportion,  it  is 
certainly  not  the  residential  lighting. 

Xeither  from  the  testimony  nor  from  the  independent  inves- 
tigation of  the  Commission's  engineers  does  it  appear  that  there 
is  any  just  cause  for  interfering  with  the  present  classification 
which  has  been  worked  out  after  years  of  actual  operation,  nor 
that  any  other  classification  would  distribute  the  burden  any 
more  equitably. 

After  fixing  the  final  value,  the  Commission  caused  an  appor- 
tionment of  said  property  to  be  made,  segregating  the  value  of 
that  portion  used  and  useful  in  furnishing  service  in  the  city  of 
Cleveland  from  the  property  as  a  whole.  The  following  tabula- 
tion shows  the  appraisement  together  with  the  additions  from 
year  to  year  up  to  July  1, 1918 : 
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TotaL 

Cleveland. 

Other 
Territory. 

Inventory  as  of  July  1,  1914 
Additions,  class  1 

$16,549,172.87 

232,127.70 

481,203.12 

32,237.79 

$15,237,929.48 

137,663.29 

405,823.30 

24,592.63 

$3,311,243.39 
94,464.41 

Additions,  class  2  and  3   . . 
Additions,  class  4 

76,439.82 
7,681.16 

Value  July  1, 1915 

Additions,  class  1 

$19,294,837.48 
821,043.97 
885,763.15 
168,422.61 

$15,806,008.70 
499,203.62 
743,668.12 
122,780.08 

$3,488,828.78 
321,840.35 

Additions,  class  2  and  3  . . . 
Additions,  class  4 • 

142,095.03 
45,642.53 

Value  July  1,  1916 

Additions,  class  1 

$21,170,067.21 

561,346.60 

2,119,248.36 

125,125.12 

$17,171,660.52 

320,255.58 

1,810,585.54 

99,474.47 

$3,998,406.69 
241,091.11 

Class  2  and  3 

308,662.82 

Additions,  class  4  ......... 

25,650.65 

Value  July  1, 1917 

Additions,  class  1 

$23,976,787.38 

691,317.24 

1,443,077.80 

112,033.96 

$19,401,976.11 

536,336.95 

1,281,360.82 

95,452.93 

$4,573,811.27 
154,980.29 

Additions,  class  2  and  3  . . . 
Additions,  class  4 

161,716.98 
16,681.03 

Value  July  1, 1918 

$26,222,216.38 

$21,315,126.81 

$4,907,089.57 

The  company's  Exhibit  No.  35  shows  that  as  of  July  1,  1919, 
the  total  value  of  said  property  as  a  whole  is  $29,706,043.25,  and 
that  that  portion  of  the  same  used  and  useful  for  electrical  serv- 
ice in  the  city  of  Cleveland  is  $24,358,577.01. 

The  cost  of  production  and  distribution  of  the  residence, 
commercial,  power,  and  other  kinds  and  classes  of  service  taken 
as  a  whole  shows  the  average  cost  per  kilowatt  hour  for  the  first 
hour's  use,  upon  the  basis  of  an  8  per  cent  return,  to  be  as  f  oDows : 


1     1914. 

1915. 

1916. 

1917. 

1918. 

Avg. 

Total  system  . . 

Cleveland 

Outside    

.12465 
.12415 
.12732 

.12173 
.12021 
.12971 

.10147 
.09830 
.12011 

.10466 
.10008 
.13457 

.09910 
.09606 
.11958 

.11034 
.10776 
.12626 

For  the  year  ending  June  30,  1919,  such  average  cost  per  kil- 
owatt hour  for  the  first  hour's  use  on  the  total  system  was  11.024 
cents  and  in  the  city  of  Cleveland  was  10.585  cents.  It  will  be 
noted  that  during  this  year  such  cost  per  kilowatt  hour  is  approx- 
imately the  same  as  the  average  cost  for  the  five  years  from  1914 
to  1918  inclusive.  These  costs  do  not  purport  to  be  the  maxi- 
mum costs  per  kilowatt  hour  for  any  particular  kind  or  class  of 
service,  but  represent  the  average  conditions  of  the  business  as  a 
whole.     The  evidence  shows  that  in  furnishing  large  quantities 

of  electricity  for  long  hours'  use  the  cost  per  kilowatt  hour  is 
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very  much  less  than  this  average  cost,  and  likewise  that  the  cost 
of  residence  service  per  kilowatt  hour  and  of  other  short  hour 
sei-vice  is  considerably  in  excess  of  diese  average  figures. 

As  the  Commission  set  forth  fully  in  its  former  finding  the 
bases  upon  which  it  reached  certain  results,  such  as  maximum 
rate,  rate  of  return,  and  depreciation,  it  is  not  necessary  to  repeat 
the  same  here. 

[5]  Having  determined  the  value  of  the  property  used  and 
useful  in  furnishing  the  service  and  what  sum  must  be  realized 
to  pay  operating  expenses,  depreciation  reserve,  return  on  the 
investment,  and  the  like,  the  object  of  regulation  is  to  see  that  the 
rates  are  so  adjusted  as  to  yield  that  sum  and  no  more,  and  with 
the  burden  distributed  as  equitably  as  possible. 

The  schedule  contained  in  the  report  of  the  chief  engineer, 
hereinbefore  referred  to,  seems  to  accomplish  these  results;  and 
the  Commission  finds  that  said  schedule  contains  the  just  and 
reasonable  rates,  charges,  loiles  and  regulations  for  such  service, 
and  hereby  orders  that  the  same  be  substituted  for  the  rates  con- 
tained in  the  ordinance  of  said  city  fixing  the  rates  for  said  serv- 
ice. 

As  it  may  be  necessary  to  supervise  and  modify  the  schedule 
from  time  to  time  during  the  life  of  the  ordinance,  the  Commis- 
sion will  exercise  a  continuing  jurisdiction  which  will  enable  it 
to  require  a  readjustment  of  the  schedule  if  necessary  in  order  to 
accomplish  that  purpose. 

As  the  cost  of  the  service  in  the  metropolitan  district  does  not 
greatly  vary  from  tlie  cost  in  the  city  of  Cleveland,  the  same  rate 
should  apply  throughout  the  entire  district  served  by  the  com- 
pany, and  the  same  order  will  be  made  in  other  cases  from  the 
metropolitan  district  pending  before  this  Commission. 

The  report  of  chief  engineer  White  follows: 

"Gentlemen:" — This  Commission,  by  formal  order  issued  in 
this  case  on  the  9th  day  of  November,  1918,  P.U.Ri919A,  602, 
fixed  the  maximum  rate  of  10  cents  per  kilowatt  hour  for  electric 
light  in  the  city  of  Cleveland,  as  a  just  and  reasonable  rate  for 
such  service. 

'The  city  officials  of  Cleveland  thereupon  requested  a  rehear- 
ing by  the  Commission  which  application  was  denied  by  the  Com- 
mission on  the  27th  day  of  November,  1918,  and  thereupon  the 
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matter  was  taken  to  the  supreme  court  of  Ohio.  The  supreme 
court  of  Ohio  on  the  18  th  day  of  July,  1919,  remanded  the  case 
to  this  Commission  "to  fix  and  determine  a  just  and  reasonable 
schedule  of  all  rates,  prices,  charges,  tolls  or  rentals,  to  be  charged, 
exacted  or  collected  by  the  Cleveland  Electric  Illuminating  Ccmi- 
pany.'* 

"At  a  hearing  held  before  this  Commission  on  October  9,  1919, 
the  Cleveland  Electric  Illuminating  Company  offered  in  evidence 
certain  exhibits  identified  as  numbers  35,  36,  and  37.  These 
exhibits  supplement  and  bring  down  to  June  30,  1919,  statistics 
and  data  shown  in  Exhibits  25,  26,  27,  30  and  34,  and  certain 
data  and  statistics  relative  to  8chedi!lles,  which  was  taken  from 
the  records  of  the  company. 

"This  Commission  has  heretofore  found  the  value  of  the  prop- 
erty of  the  Cleveland  Electric  Illuminating  Company  which  find- 
ing has  been  modified  by  the  supreme  court  of  Phio,  the  supreme 
court  having  found  that  the  value  of  the  property  of  the  Cleve- 
land Electric  Illuminating  Company,  as  a  whole,  used  and  useful 
for  the  service  and  convenience  of  the  public  as  of  June  1,  1914, 
to  be  $18,549,172.87.  The  Commission  thereafter,  in  a  finding, 
found  the  value  of  the  property  of  the  Cleveland  Electric  Illu- 
minating Company,  as  a  whole  as  of  June  1,  1918,  to  be  $2G,- 
222,216.36,  of  which  $21,315,126.81  was  allocated  to  the  city 
of  Cleveland. 

"Complainant's  Exhibit  No.  35  shows  net  additions  and  bet- 
terments for  the  year  ending  June  30,  1919,  allocated  to  the  city 
of  Cleveland,  $3,038,450.20,  making  a  total  value  as  of  June  30, 
1919,  for  the  property  used  and  useful  in  the  electric  service  of 
the  company  in  the  citj'  of  Cleveland,  to  be  $24,353,577.01. 

"Exhibit  No.  36,  submitted  on  October  9,  1919,  shows  com- 
plete statistics  for  the  years  from  June  30,  1913,  to  and  inclusive 
of  June  30,  1919,  of  the  operation  of  all  of  the  schedules  in  effect 
during  that  period  in  the  city  of  Cleveland  by  the  Cleveland  Elec- 
tric Illuminating  Company.  The  exhibit  also  shows  the  same 
data  for  the  entire  system  as  operated  by  the  company  both  with- 
in and  without  the  city  of  Cleveland. 

"The  statement  of  computed  average  return  during  the  six- 
year  period  as  shown  in  Exhibit  No.  36  is  as  follows: 
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'^I  desire  to  call  your  attention  to  the  f act,  as  shown  in  the 
statement  above  that  the  earnings  for  the  six-year  period  from 
June  30,  1913  to  Jime  30,  1919  for  all  the  electric  service  furn- 
ished by  the  company  both  within  and  without  the  city  of  Cleve- 
land produced  a  net  return  upon  the  value  of  the  property  of  7.25 
per  cent,  while  the  return  upon  that  part  of  the  company's  in- 
vestment used  in  the  service  of  its  patrons  within  the  city  of 
Cleveland  amounted  to  7.43  per  cent  Subdividing  the  business 
of  the  company  within  the  city  of  Cleveland  into  the  residential 
business  and  the  commercial  business,  the  exhibit  shows  that  the 
residential  business  produced  5.66  per  cent  upon  the  value  of  the 
property  allocated  to  the  residence  business,  while  the  average 
rate  of  return  upon  the  value  of  the  property  allocated  to  the  com- 
mercial service  in  the  city  of  Cleveland,  as  shown  in  the  tabula- 
tion above,  was  7.91  per  cent,  while  the  return  accruing  from  the 
service  rendered  under  this  schedule  has  not  equaled  the  rate  of 
return,  that  is  8  per  cent,  permissible  under  this  Commission's 
finding,  yet  I  would  suggest  that,  at  some  future  time  the  com- 
pany might  provide  for  a  minimum  charge  and  a  somewhat  lower 
maximum  charge  in  its  commercial  schedule  for  service  of  5  kil- 
owatt or  less  and  thereby  stimulate  the  use  of  this  class  of  its 
service  and  thus  provide  a  greater  gross  income  at  a  somewhat 
lower  rate  of  return. 

"On  December  2,  1919,  at  a  hearing  before  this  Commission, 
Mr.  William  Davis  testified  on  behalf  of  the  city  of  Cleveland 
relative  to  electric  light  and  power  schedules  and  rates  in  the 
city  of  Cleveland,  to  the  effect  that  in  the  year  1919  a  minimum 
charge  of  75  cents  per  consumer  should  be  made  for  electric  light- 
ing for  residence  purposes. 

"The  residence  schedule  of  the  Cleveland  Electric  Illumina- 
ting Company  is  based  on  a  sliding  scale  which  charges  10  cents 
for  the  first  thirty-six  hours'  use  per  month  of  the  demand  and 
5  cents  for  all  excess  use.  The  demand  of  the  consumer  is  de- 
termined by  the  size  of  his  installation;  that  is,  the  number  of 
lamps  .and  receptacles  in  his  residency.  Under  this  form  of 
schedule  the  average  rate  per  unit  decreases  as  the  consumer  in- 
creases his  hours'  use.  Illustrating  the  operation  of  this,  sched- 
ule ;  suppose  a  consumer  has  a  demand  of  one  kilowatt  and  makes 
an  average  use  of  it  for  two  hours  per  day.  In  a  30-day  month  he 
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would  use  60  kilowatt  hours.  Under  the  schedule  he  would  pay 
10  cents  each  for  the  first  86  units,  and  5  c^its  each  for  the  addi- 
tional 24  units.  His  bill  for  60  units  would  be  $4.80,  or  8  cents 
per  unit  If  he  used  the  demand  for  an  average  of  three  hours 
per  day,  his  rate  would  be  7  cents  per  unit  If  he  used  the  de- 
mand for  an  average  of  6  hours  per  day,  his  rate  would  be  6.2 
cents  per  unit. 

"As  this  case  has  been  pending  now  for  a  period  of  over  six 
years,  largely  on  account  of  the  prolonged  valuation  proceedings 
required  by  the  statute,  and  of  the  several  error  proceedings  in 
the  supr^ne  court,  the  Commission  has  had  the  advantage  of  full 
statistics  as  to  the  actual  operation  of  this  schedule  for  a  period 
of  six  years.  The  figures  show  that  the  total  annual  revenue  re- 
ceived by  the  company  under  this  schedule  for  service  furnished 
in  the  city  of  Cleveland  increased  from  $684,516.40  in  1914  to 
$1,611,071.16  in  1919,  yet  the  average  revenue  per  kilowatt  hour 
has  decreased  from  6.48  cents  per  kilowatt  hour  in  1914  to  6.28 
cents  per  kilowatt  hour  in  1919.  It  further  shows  that  the 
average  amount  received  from  each  residence  consumer  has  re- 
mained about  constant  during  said  period,  that  is,  at  approximate- 
ly $19  per  annum,  or  $1.58  per  month.  If  the  total  revenue 
received  from  the  residence  service  in  the  city  of  Cleveland  is 
compared  with  the  property  used  for  furnishing  such  service,  the 
figures  show  that  during  said  period  from  1914  to  1913  the 
average  rate  of  return  on  the  residence  business  was  only  5.56 
per  cent 

"It  thus  appears  that  no  undue  amount  has  been  collected  by 
the  company  from  the  residence  consiuners  under  this  schedule. 
In  fact,  the  average  return  of  5.56  per  cent  on  the  residence  busi- 
ness is  materially  less  than  the  average  return  of  7.25  per  cent 
on  the  entire  business  of  the  company  during  said  period.  Fur- 
thermore, the  average  residence  consumer  has  paid  only  $1.58 
per  month  at  an  average  rate  per  unit  of  6.48  cents  in  1914, 
which  decreased  to  6.23  cents  per  kilowatt  hour  in  1919.  These 
actual  results  under  the  operation  of  this  schedule  show  that  the 
same  is  reasonable  and  just  to  the  residence  consumers  in  the 
city  of  Cleveland. 

"JSTo  minimum  or  readiness-to-serve  charge  has  been  included 
in  this  schedule.    No  such  charge  was  made  by  the  company  dur- 
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ing  the  period  of  time  covered  hj  this  case,  nor  was  any  minininm 
charge  included  in  the  ordinance  appealed  from.  It  is  true  that 
many  companies  have  such  a  charge^  and  this  C(»nmission  and 
other  Commissions  have  fixed  the  same  in  a  schedule  for  resi- 
dence service.  It  is  well  known  that  a  great  many  residence  oon- 
8umei*s  have  small  installations  and  use  only  a  few  kilowatt  hours 
per  month.  The  purpose  of  such  a  charge  is  to  cover  a  part  of 
the  fixed  charges  which  are  incident  to  furnishing  service  to  any 
consumer  whether  large  or  small.  These  fixed  expenses  are  part- 
ly consumer  charges  and  partly  expenses  arising  from  holding 
the  service  ready  at  all  times  for  the  consumer.  The  consumer 
charges  include  the  cost  of  reading  and  maintaining  the  meters, 
keeping  the  books^  making  and  mailing  the  statements,  and  other 
services  of  a  similar  nature.  The  average  amount  received  by 
the  company  per  month  from  residence  consumers,  in  the  six-year 
period  was  $1.58.  Such  an  average  indicates,  and  the  statistics 
prove,  that  many  of  the  residence  consumers  pay  considerably 
less  than  $1  per  month  for  their  service.  The  residence  schedule 
now  in  effect  compensates  the  company  to  a  certain  extent  for 
these  fixed  charges,  as  the  company  is  authorized  to  charge  10 
Cjents  for  the  first  thirty-six  hours'  use  of  the  demand,  but  this 
schedule  does  not  accomplish  the  complete  results  of  a  minimum 
charge  schedule.  It  is  not  practicable  to  make  sudi  a  schedule 
retroactive.  Nevertheless,  it  is  quite  possible  that  such  a  charge 
might  reasonably  be  made  socmer  or  later  wh^i  adequate  informa- 
tion was  available  and  circumstances  would  permit  With  such 
a  minimum  charge  the  maximimi  rate  for  electricity  might  be 
reduced. 

"In  view  of  the  testimony  given  at  the  several  hearings  in  this 
case,  and  the  data  submitted  in  the  exhibits  filed  at  the  hearings 
in  the  case,  which  clearly  indicate  that  the  prices  charged  by  the 
Cleveland  Electric  Illuminating  Company  for  electric  service 
rendered  by  it  in  the  city  of  Cleveland  during  the  pendency  of 
this  appeal  case,  have  not  been  unreasonable  and  have  not  pro- 
duced an  unreasonable  rate  of  return  eitiier  as  a  whole  or  individ- 
ually, I  recommend  that  the  schedules  of  the  Cleveland  Electric 
Illuminating  Company  now  in  effect  in  the  city  of  Cleveland  be 
found  to  be  reasonable  and  that  they  be  substituted  for  the  rates, 

charges  and  tolls  for  electric  service  specified  in  ordinance  No. 
P.U.R.1920B. 
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32,063  passed  by  the  council  of  the  city  of  Cleveland  on  March 
16^  1914,  on  which  the  present  appeal  case  rests.  The  rates  and 
charges  now  in  effect  in  Cleveland  for  residence  lighting  and 
commercial  light  and  power,  which  I  recommend  to  be,  found  to 
be  reasonable  and  substituted  for  the  charges  specified  in  the 
ordinance  appealed  from,  are  as  follows." 

[The  schedule  is  omitted  as  not  of  general  interest.] 


tJNITICB  STATES  CIROUIT  COURT  OF  APPKAIiS,  SIXTH  OIBCmLT. 

KNOXVILLE  GAS  COMPANY 

V. 

CITY  OF  KNOXVILLE  et  al. 

[No.  3249.] 
(261  Fed.  2Sd.) 

Bates  —  Jurisdiction  of  munioipaWies  —  Oontnust  —  Implied  powers, 

1.  The  power  of  a  municipality  to  fix  irreyooable  utiUty  rates 
cannot  be  impUed  from  its  power  to  grant  or  refuse  franchises  for  the 
occupancy  of  the  streets. 

Rates  —  Power  of  municipalities  —  Contract  —  Surrender  of  legiS' 
lative  auihority, 

2.  The  Federal  rule  that  a  state  will  not  be  deemed  to  have  sur- 
rendered any  part  of  its  rate-making  power  to  a  municipality  unless 
the  intent  to  da  so  appears  in  explicit  and  convincing  terms,  doubtful 
expressions  being  resolved  in  favor  of  the  state,  is  also  the  rule  in 
Tennessee. 

injunction  —  Enforcement  of  franchise  rate  contraets  —  Munidpah 
authority, 

3.  Persistence  on  tiie  pi^rt  of  the  city  in  enforcing  by  penal  ordi- 
nance or  otherwise  a  franchise  rate  contract  which  it  was  without 
power  to  make,  may  be  enjoined  upon  a  prima  facie  showing  that  its 
enforcement  would  result  in  confiscating  the  property  of  a  public 
utility. 


Mates  —  Contract  —  Changing  conditions. 

Discussion  of.  lack  of  right  of  utility  to  have  irrevocable  rate  con- 
tract changed,  p.  906. 
Bates  —  Jurisdiction  of  municipalities. 

Discussion  of  the  source  and  limitation  of  tiie  power  of  munioipaU- 
ties  to  fix  utiUty  rates,  p.  906. 

[Kovember  6,  1919.] 
P.U.R.1920B. 
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Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee ;  John  E.  McCall,  Judge,  from  a 
decree  denying  an  injunction  or  other  relief  in  a  suit  by  Ihe 
Knoxville  Gas  Company  against  the. city  of  Knoxville;  reversed 
and  remanded  with  directions. 

The  Knoxville  Gas  Company  appeals  from  a  final  decree  deny- 
ing it  an  injunction  or  other  relief  to  prevent  the  city  of  Knox- 
ville from  interfering  with  the  company's  exaction  of  an  increase 
in  price  of  gas.  The  case  was  disposed  of  upon  the  pleadings, 
with  certain  exhibits  and  afiidavits  presented  by  the  respective 
parties,  and  upon  certain  agreed  facts  appearing  in  recitals  of 
the  decree.  The  bill  was  dismissed  at  plaintiffs  costs,  and  for 
reasons  appearing  in  the  reported  opinion  below.  253  Fed.  217. 
In  view  of  the  facts  here  stated,  it  cannot  be  necessary  to  set  out 
the  details  here.    The  salient  facts  and  resulting  issues  are  these: 

(1)  In  March,  1903,  pursuant  to  Tennessee  statute,  plaintiff 
was  organized  as  a  corporation  under  its  present  name  to  estab- 
lish and  construct  gas  works  at  Knoxville,  subject  to  the  duty  to 
build  and  equip  a  gas  manufactory  sufficient  to  supply  with  gas 
the  corporate  authorities  and  inhabitants  of  the  city ;  to  lay  down 
pipes  and  extend  conductors  through  the  streets,  lanes,  and  alleys 
of  the  city,  provided  that  none  of  the  streets  or  alleys  should  be 
"entered  upon  or  used"  by  the  company  "for  laying  pipes  or  con- 
ductors .  .  .  until  the  consent  of  the  municipal  authorities 
shall  have  been  first  obtained,  and  an  ordinance  shall  have  been 
passed  prescribing  the  terms  on  which  the  same  may  be  done;  ** 
to  manufacture  and  vend  gas  and  to  exact  a  reasonable  price 
therefor,  but  never  "more  than  one  cent  per  every  cubic  foot  of 
gas  used,"  nor  more  from  the  city  than  is  received  "at  the  same 
time  from  the  people." 

(2)  The  city  adopted  an  ordinance  September  8,  1903,  in 

terms  granting  to  plaintiff  the  right  to  construct  and  operate 

gas  works  within  the  city,  and^  the  right  of  way  in  the  streets,  etc., 

to  place  and  maintain  gas  mains,  etc.,  "for  furnishing  gas  for 

lighting,  power,  and  fuel,"  and  "consent"  was  "given  for  the 

entry  upon  and  the  use  of  all  the  streets    •    .    .    for  the  aforesaid 

purpose  J "  also,  in  lieu  of  the  foregoing,  granting  permission  to 

the  company  "to  acquire  by  consolidation,  purchase,  lease,  or 

otherwise,  the  gas  works,  mains,  pipes,  conductors,  or  other  prop- 
P.U.R.1920B. 


Digitized  by 


Google 


KNOXVILLE  QAS  CO.  t.  KNOXVILLE.  903 

erty  of  the  Knoxville  GasKght  Company,  now  located  and  carry- 
ing on  operations"  in  the  city,  "and  to  maintain,  carry  on,  oper- 
ate, enlarge,  and  continue  the  same"  in  the  city,  "and  that  ap- 
proval and  consent  thereto  be  and  the  same  is  hereby  granted." 
This  was  subject,  however,  to  certain  requirements  imposed*  on 
the  company,  among  which  were  (§  7)  to  pay  the  city  a  gradu- 
ated percentage  of  the  gross  sales  of  gas,  which  at  the  time  this 
suit  was  brought  had  reached  the  maximum,  5  per  cent;  also  to 
furnish  gas  of  a  given  candle  power  to  consumers  within  the  city 
at  a  price  not  more  than  $1.10  per  thousand  cubic  feet,  less  10 
cents  per  thousand,  if  paid  by  the  10th  of  each  succeeding  month 
of  supply.  The  rights  and  consent  so  given  were  to  continue  for 
a  period  of  fifty  years  from  date  of  ordinance.  Provision  was 
made  that  any  violation  of  the  restrictions  imposed  should  work 
a  forfeiture,  and  that  doing  anything  forbidden  or  failure  to  do 
anything  required  by  the  ordinance  should  be  a  "misdemeanor 
and  punishable  as  other  like  offenses  against  said  municipality ;  " 
and,  further,  that  unless  the  company  should  within  twenty  days 
accept  the  ordinance  all  rights  should  be  forfeited.  Later  in  the 
same  month,  September  28th,  the  city  adopted  another  ordinance, 
amending  the  first  one  by  fixing  times  for  payment  of  percentages 
on  gross  sales,  providing  that  intentional  violation  of  the  condi- 
tions or  restrictions  set  forth  in  §  7  of  the  first  ordinance  should 
work  a  forfeiture  of  the  rights  granted,  and  also  constitute  a  mis- 
demeanor, and  be  punishable  as  other  like  offenses  against  the 
municipality.  This  ordinance,  like  the  other,  required  accep^ 
ance  within  twenty  days;  and  the  company  notified  the  city,  in 
writing,  on  the  date  of  passage  of  the  last  ordinance,  of  its  ac- 
ceptance of  the  first  ordinance,  and  its  terms  and  provisions,  as 
amended  by  the  second  one. 

(3)  The  plaintiff  availed  itself  of  the  "in  lieu"  provision  of 
the  ordinance  of  September  8,  1903,  giving  the  city's  permission 
and  consent  to  acquire  the  property  of  the  old  Knoxville  Gaslight 
Company,  secured  a  transfer  thereof  by  deed  of  October  1,  1903, 
and  thereafter  and  until  the  filing  of  the  present  bill,  June  27, 
1918,  the  company  "conformed  its  rates  and  charges  to  the  max- 
imum limit  prescribed,"  and  paid  to  the  city  "the  franchise  taxes 
as  provided,"  by  the  ordinances;  but  in  1917,  the  date  not  being 
stated,  the  company  petitioned  the  city  to  be  "allowed  an  in- 
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creased  rate'^  for  its  gas,  and  proposed  that  the  city  employ  an 
expert  accountant  to  examine  the  company's  books  *'with  a  view 
of  ascertaining  the  net  income  of  the  company,"  and  whether  it 
was  "entitled  to  charge  a  higher  rate  for  gas  by  reason  of  the 
greatly  increased  cost  of  operation.''  The  city  selected  an  ac- 
countant, who,  under  date  of  February  4,  1918,  made  an  elabo- 
rate report  to  the  city  oflScials,  purporting  to  show,  among  other 
things,  the  assets  and  liabilities  and  the  profit  and  loss  of  the  com- 
pany for  the  year  1917,  also  its  profit  and  loss  from  1904  to 
1916,  inclusive,  and  cost  of  fuel  from  1913  to  1917,  inclusive, 
together  with  bond  and  stock  accounts. 

(4)  Precisely  what  the  city  did  in  respect  of  this  report  does 
not  appear;  but  on  March  5,  1918,  the  city  adopted  an  ordinance 
forbidding,  under  penalty  of  "not  less  than  $5  nor  more  than 
$50,"  any  person  or  corporation  "supplying  any  article  of  public 
utility  ...  to  any  consumer  or  patron,  intentionally  to  de- 
mand, accept,  or  charge  any  unlawful  rate  or  charge,  for  the 
public  utility  article  or  service  rendered  or  required  to  be  ren- 
dered under  its  contract  or  franchise  with  the  city  of  Knoxville 
to  a  consumer  or  patron." 

(5)  The  present  litigation  followed,  and  attention  may  now  be 
turned  to  the  issues.  According  to  the  bill,  the  price  fixed  for 
gas  in  September,  1903,  has  never  produced  income  adequate  to 
meet  expenses  of  operation,  current  depreciation,  and  necessary 
renewals  of  the  gas  plant,  and  yield  a  reasonable  return  upon  the 
investment;  and  in  substance  it  is  alleged  that,  under  the  condi- 
tions occasioned  by  the  World  War,  the  cost  of  materials  and 
labor  had  been  so  greatly  increased  as  to  impose  actual  loss  in  the 
operation  of  the  gas  plant;  that  the  value  of  the  plant  is  $1,400,- 
000;  that  it  is  necessary,  and  plaintiff  intends,  to  increase  the 
charge  for  gas  to  $1.50  per  1,000  cubic  feet,  less  the  present  rate 
of  discount,  in  order  to  secure  a  fair  and  reasonable  return  on 
the  value  of  the  property  "during  the  present  prevailing  high 
prices  of  labor  and  materials ; "  that  any  interference  with  the 
collection  of  such  increased  price  will  be  to  deprive  plaintiff  of 
its  properly  without  due  process  of  law  and  to  take  it  for  public 
use  without  just  compensation,  in  violation  of  the  fifth  amend 
ment  and  the  fourteenth  amendment  to  the  Constitution  of  the 

United  States.  The  prayer  is  for  an  injunction  or  other  proper 
P.U.R.1920B. 
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relief,  to  prevent  the  city,  through  enforcement  of  its  ordinances 
of  September,  1903,  and  March  5,  1918,  or  otherwise,  to  inter- 
fere with  the  compan/s  collection  of  the  proposed  increase  in 
price. 

.  In  the  opinion  of  the  company^s  general  manager,  whose  affi- 
davit was  used  as  evidence  at  the  hearing,  "it  would  cost  $1,000,- 
000  or  more  to  replace''  the  plant.  Plaintiff  introduced  the  re- 
port of  the  city's  expert  accountant,  showing  that  the  book  value 
of  the  gas  property  on  October  1,  1903,  was  $617,116.17;  that 
additions  have  since  been  made,  so  as  to  bring  up  the  total  value 
(apparently  book  value)  on  January  1,  1918,  to  $947,443.59; 
that  the  cost  of  fuel  in  1917  was  more  than  100  per  cent  in  excess 
of  the  cost  in  1916 ;  that  the  average  profit  of  the  company  "for 
13  years,  1904  to  1916,"  was  $14,031.31,  or  4.67  per  cent  on 
the  common  stock,  and  for  the  year  1917  it  was  ,1.63  per  cent. 
The  expert  states  in  his  affidavit  that  the  existing  rate  of  $1.10, 
less  the  10-cent  discount,  "will  not  yield  sufficient  income  to  meet 
the  operating  expenses  and  fixed  charges"  of  the  company,  and 
so  will  not  "render  any  return  whatsoever  to  the  company  upon 
the  value  of  its  gas  plant  and  property  and  capital  invested"  in 
Knoxville. 

The  answer,  in  addition  to  matters  of  formal  character,  con- 
tains allegations  and  denials  in  varying  forms  designed  to  refute 
the  averments  of  the  bill  respecting  the  claimed  value  of  the  gas 
property  and  privileges,  the  claimed  increase  in  cost  of  materials 
and  labor  involved  in  the  manufacture,  supply,  and  distribution 
of  gas,  and  the  alleged  inadequacy  of  the  price  of  gas  as  fixed 
by  the  ordinances  of  September,  1903,  and  at  last  challenges  the 
jurisdiction  of  the  court.  In  support  of  the  answer,  and  in  con- 
tradiction of  plaintiff's  proofs,  defendants  presented  at  the  hear- 
ing two  affidavits  of  the  mayor  of  Knoxville. 

The  evidential  weight  of  the  respective  showings  so  made  does 
not  appear  to  have  been  considered  below ;  indeed,  it  appears  in 
the  decree  that,  "assuming  the  facts  be  as  stated  in  the  bill  and 
exhibits  thereto  and  in  the  affidavits"  of  the  company's  general 
manager  and  the  city's  expert,  plaintiff  was  not  entitled  to  the 
relief  sought,  because  it  was  bound  'T>y  its  contract  with  the  de- 
fendants."   See  also  last  paragraph  of  opinion,  253  Fed.  at  page 

224. 
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Appearances :  H.  B.  Lindsay,  of  Knoxville,  Tennessee,  for  ap- 
pellant; Charles  T.  Gates,  Jr.,  Knoxville,  Tennessee,  for  ap- 
pellees* 

Before  Warrington,  Knappen,  and  Denison,  Circuit  Judges. 

Warrington,  Circuit  Judge  (after  stating  the  facts  as  above). 

[1,  2]  The  controlling  question  is  whether  in  1903  the  city  of 
Kjioxville  possessed  the  power  by  contract  irrevocably  to  fix  the 
maximum  price  of  gas  for  a  term  of  fifty  years.  If  the  city  in 
reality  had  the  power,  the  decree  must  be  adO^med;  for,  in  the 
first  place,  the  rights  and  obligations  in  terms  created  under  the 
ordinances  of  September,  1903,  will  not  expire  for  over  thirty 
years,  and,  in  the  next  place,  despite  the  complaint  made  of  the 
World  War  conditions,  it  is  not  shown  that  performance  of  the 
ordinance  provisions,  taking  all  the  years  in  contemplation  to- 
gether, ^'will  prove  unremunerative."  Columbus  R.  Power  & 
Light  Co.  V.  Columbus,  249  U.  S.  399,  401,  P.U.R.1919D,  239, 
39  Sup.  Ct.  Rep.  349,  364  (63  L.  ed.  669),  opinion  by  Mr.  Jus- 
tice Day. 

We  assume  that  the  passage  of  the  ordinances  by  the  city  and 
their  acceptance  by  the  company  in  1903  amounted  to  a  binding 
contract  between  the  parties  as  to  all  matters  falling  clearly  with- 
in their  respective  corporate  powers.  In  view,  however,  of  the 
issue  touching  the  price-fixing  feature,  it  is  necessary  to  consider 
whether  the  city  could  by  contract  of  substantial  duration  and 
providing  a  maximum  price  for  the  supply  of  gas,  bind  the  gas 
company,  on  the  one  hand,  to  accept  this  price  in  the  face  of  in- 
tervening changes  in  conditions  fairly  calling  ior  distinct  in- 
crease in  price,  and  commit  the  inhabitants  of  Knoxville  and  the 
municipality  itself,  on  the  other  hand,  to  pay  the  price  (for  such 
quantities  of  gas  as  they  might  use)  in  spite  of  conditions  obvi- 
ously justifying  material  reduction  in  price.  This  is  what  the 
power  claimed  means;  and  the  far  reaching  consequences  that 
well  might  attend  its  execution,  as  respects  both  the  consumer  and 
the  company,  certainly  demand  the  closest  scrutiny  into  the  dis- 
puted existence  of  the  power. 

The  power  to  establish  prices  to  be  charged  by  public  service 
corporations,  whether  it  is  to  be  exercised  by  regulation  or  by 
contract,  resides  primarily  in  the  state — here,  the  state  of  Ten- 
nessee.   Admittedly  it  is  capable  of  being  delegated  by  the  \egi^ 
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lative  branch  of  a  stkte  to  its  municipalities.  Efforts  to  define 
the  power  with  precision,  and  to  differentiate  it  from  other  mimic- 
ipal  powers,  have  often  been  made  under  questions  of  whether 
it  had  in  reality  been  del^ated  and  rightly  exercised;  but  they 
have  failed  to  establish  any  rule*of  uniform  acceptance  and  ap- 
plication. It  is  enough  for  present  purposes  to  say  that  the  char- 
acter of  the  power  is  governmental,  and  that  the  consequent  im- 
portance of  conserving  it  is  manifest;  indeed,  in  the  absence  of 
specific  provision  to  the  contrary,  it  is  to  be  interpreted  as  a 
power  continuing  in  nature  and  incapable  of  being  bartered  away. 
Can  it  be  safely  said,  then,  that  the  state  of  Tennessee  has  both 
surrendered  part  of  its  own  power  and,  in  effect,  authorized  the 
city  of  Knoxville  to  exercise  it  by  contract  ?  The  settled  FedeVal 
rule  in  respect  of  both  these  features  is  exacting,  and  need  not 
be  misimderstood ;  it  requires  that  the  intent  of  the  sAte  so  to 
give  up  a  portion  of  its  power  must  appear  in  explicit  and  con- 
vincing terms — in  plain  words — and  that  doubtful  expressions 
shall  be  resolved  in  favor  of  the  stata 

Mr.  Justice  Moody  said,  in  Home  Teleph.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  273,  29  Sup.  Ct  Rep.  50,  52  (53  L.  ed.  176) : 

'TEt  has  been  settled  by  this  court  that  the  state  may  authorize 
one  of  its  municipal  corporations  to  establish  by  an  inviolable 
contract  the  rates  to  be  charged  by  a  public  service  corporation 
(or  natural  person)  for  a  definite  term,  not  grossly  unreasonable 
in  point  of  time,  and  that  the  effect  of  such  a  contract  is  to  sus- 
pend, during  the  life  of  the  contract,  the  governmental  power  of 
fixing  and  regulating  the  rates.  .  .  .  But  for  the  very  reason 
that  such  a  contract  has  the  effect  of  extinguishing  pro  tanto  an 
undoubted  power  of  government,  both  its  existence  and  the  au- 
thority to  make  it  must  clearly  and  unmistakably  appear,  and 
all  doubts  must  be  resolved  in  favor  of  the  continuance  of  the 
power.'' 

Later,  in  applying  the  rule  as  thus  expressed  to  the  power  to 
fix  street  railway  rates,  in  Milwaukee  Electric  B.  &  Light  Co.  v. 
Wisconsin  R.  Commission,  238  U.  S.  174,  180,  35  Sup.  Ct  Rep. 
820,  822  (59  L.  ed.  1254),  Mr.  Justice  Day  said: 

*'.  .  .  It  has  been  uniformly  held  in  this  court  that  the  re- 
nunciation of  a  sovereign  right  of  this  character  must  be  evi- 
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denced  by  terms  so  clear  and  unequivocal  as  to  permit  of  no  doubt 
as  to  their  proper  construction/^ 

The  certainty  thus  required,  in  language  claimed  to  authorize 
a  municipal  corporation  to  barter  away  sovereign  power,  is  ex- 
acted also  by  a  number  of  adjudications  pointed  out  in  these  two 
decisions.  Further,  the  same  rule  has  been  laid  down  in  Tennes- 
see. In  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  647,  672- 
674,  64  S.  W.  1075,  61  L.R.A.  888,  it  appears  that  in  1882  a 
contract  was  made  between  the  city  and  the  water  company,  un- 
der which  the  company  was  to  erect  waterworks  and  for  tbirty 
years  to  supply  water  to  the  city  and  its  inhabitants;  that  the 
company  afterwards  secured  assignments  of  contracts  which  had 
been  made  by  others  for  the  supply  of  water  in  North  Knoxville 
and  West  Knoxville,  and,  after  their  annexation  to  the  city  of 
Knoxvilte,  the  city  in  1899  sanctioned  these  assignments.  Pro- 
vision was  made  in  all  the  contracts  for  supplying  water  at  speci- 
fied maximum  rates.  However,  in  1901  the  city  of  Knoxville 
passed  an  ordinance  reducing  rates,  and,  the  company  declining 
to  accept  them,  the  city  brought  an  action  to  recover  penalty  for 
charging  and  collecting  water  rates  in  excess  of  those  fixed  by 
the  ordinance  of  1901.  This  involved  the  question  whether  the 
old  rates  could  rightfully  be  reduced.  Recovery  of  the  penalty 
was  permitted,  and  in  the  course  of  the  opinion,  after  stating  in 
substance  that  the  authorities  were  not  in  harmony  as  to  the 
power  of  a  municipality  to  enter  into  an  irrevocable  contract  with 
a  water  company  in  effect  removing  it  "from  the  supervision  of 
the  police  power  of  the  municipality,"  it  was  said  (107  Tenn. 
685,  64  S.  W.  1085,  61  L.RA.  888) : 

^'Yet  we  think  there  is  no  question  but  that,  in  order  to  do  so, 
the  legislative  grant  must  be  unquestionable  and  admit  of  no 
other  construction,  but  must  be  plain,  positive,  and  unequivocal." 

The  decision  was  affirmed  in  Knoxville  Water  Co.  v.  Knox- 
ville, 189  TJ.  S.  434,  438,  23  Sup.  Ct.  Rep.  531,  47  L.  ed.  887. 
Further  reference  to  these  decisions  is  necessary,  but  we  wish 
first  to  point  out  the  statutory  provisions  of  Tennessee,  which  are 
here  relied  on  to  sustain  the  contention  that  the  city  was  clothed 
with  the  power  to  bind  itself  by  contract  as  to  the  price  of  gas. 

No  legislative  provision  has  come  to  our  attention  which  ex- 
pressly grants  this  power  to  the  cily  of  Knoxville  specially  or  to 
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the  municipalities  generally.  What  is  claimed  is  that,  in  virtue 
of  certain  charter  and  statutory  provisions,  the  city  was  invested 
with  power  to  control  tiie  streets,  to  grant  franchises  therein  to 
public  utility  corporations,  and  to  give  consent  to  occupy  the 
streets  for  gas  purposes,  either  through  original  construction  of 
a  plants  or  acquisition  and  use  of  an  existing  plant,  upon  such 
terms  and  conditions  (not  violative  of  any  law)  as  it  might  im- 
pose, and  that  the  right  thus  to  make  or  refuse  a  grant,  or  to  give 
'or  withhold  consent,  liecessarily  implies  power  to  prescribe  by 
ordinance  as  a  condition,  among  others,  of  the  grant  or  consent, 
a  maximum  price  for  a  distinct  term,  which  price  and  term  upon 
the  company's  acceptance  of  the  ordinance  become  part  of  a  bind- 
ing contract.  It  will  be  convenient,  even  at  the  expense  of  space, 
to  set  out  the  apposite  portions  of  the  statutes  upon  which  the 
insistence  of  counsel  is  based ;  accordingly  they  are  shown  in  the 
margin.^    It  is  to  be  observed  of  these  provisions  that,  although 

1  Special  charter  powers  of  Knoxville— Acts  1885  (Extra  Session)  p.  54: 
"Section  18.  The  mayor  and  hoard  of  aldermen  shall  have  the  following 
powers  by  ordinance:  .  .  .  [Art.  8]  To  make  appropriations  to  open, 
alter,  abolish,  widen,  extend,  estahlish,  grade,  pave,  or  otherwise  improve, 
clean,  and  keep  in  repair  streets,  alleys  and  sidewalks  .  .  .  and  .  .  . 
for  lighting  the  streets.  .  .  .'*  (See  also  §  38  as  to  certain  exclusive 
power  in  the  board  of  public  works,  though  of  no  importance  here,  as  to 
construction,  etc,  of  streets  and  lighting  public  places.  Id.  p.  62.)  "To 
grant  the  right  of  way  throu^  the  streets  ...  for  the  purpose  of  street 
or  other  railroads,  and  for  such  other  purposes  as  the  board  of  aldermen  may 
provide  by  ordinance."    Id.  p.  57,  art.  29. 

Prior  to  date  of  Knoxville  charter,  and  in  accordance  with  the  Constitu- 
tion of  1870,  art.  11,  §  8,  the  General  Assembly  enacted  what  is  called  the 
General  Corporation  Act  (Acts  1875,  p.  232),  providing  (§  25,  at  pages  261, 
202)  form  of  charter  for  a  gas  company,  directing  insertion  therein  of  names 
of  incorporators,  name  of  corporation  and  of  city  in  or  near  which  it  was 
proposed  to  establish  and  construct  gas  works,  and  expressly  authorizing 
and  empowering  the  company  so  incorporated  "to  lay  down  pipes  and  extend 
conductors  through  the  streets,  lanes,  and  alleys"  of  the  city  named,  "in 
such  manner,  however,  as  to  produce  the  least  possible  inconvenience"  to 
the  city,  its  inhabitants,  or  to  travelers,  and  "to  charge  a  reasonable  price 
for  said  gas,  not  higher  than  the  price  allowed  by  existing  charters  to  gas 
companies  heretofore  chartered  in  this  state:  Provided,  that  said  company 
shall  never  charge  more  than  one  cent  per  every  cubic  foot  of  gas  used 
*  .  .  nor  shall  they  ever  charge  the  authorities  of  said  town,  city,  or 
village  more  per  cubic  foot  than  they  are  getting  at  the  same  time  from  the 
people." 

This  section  (25)  of  the  act  was  amended  in  1887  (Acts  Tenn.  p.  302),  by 
adding  the  following:  "And  provided  further,  that  no  one  of  the  streets  or 
alleys  of  said  city  shall  be  entered  upon  or  used  by  said  company  for  laying 
pipes  and  conductors,  or  otherwise,  until  the  consent  of  the  municipal  au- 
thorities shall  have  been  first  obtained,  and  an  ordinance  shall  have  been 
passed  prescribing  the  terms  on  which  the  same  may  be  done." 

It  was  in  pursuance  of  the  foregoing  statute  of  1875,  as  amended  in  1887, 
that  the  Knoxville  Gaa  Company  secured. its  charter  in  1903,  as  above  pointed 
out  in  the  statement.  In  1889,  however.  Acts  Tenn.  pp.  97,  98,  a  statute 
P.U.R.1920B. 
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the  general  assembly  itself  expressly  authorized  chartered  gas 
qompanies  to  charge  a  reasonable  price  for  gas,  not  exceeding  the 
price  allowed  by  existing  charters  or  a  maximum  price  therein 
definitely  named,  yet  nothing  distinctly  reciprocal  to  this  was 
vested  in  the  cities.  Authority  to  make  prices  by  contract,  or 
even  by  way  of  regulation,  touching  the  supply  of  gas,  is  nowhere 
expressed  among  the  municipal  powers.  Thus  the  claim  of  pow- 
er in  the  city  to  agree  upon  a  price  for  gas  supplied  throughout 
the  life  of  the  ordinances  of  1903,  must  at  last  rest  on  the  right' 
created  in  the  city  in  general  language  to  impose  terms  and  con- 
ditions of  its  consent  to  use  the  highways,  rather  than  upon  lan- 
guage specifically  authorizing  it  either  to  regulate  prices  or  to 
agree  upon  a  price.  The  effect  of  such  a  claim  is  to  ask  that 
there  be  read  into  the  statutes  language  which  the  legislature  did 
not  see  fit  to  enact 

True,  as  counsel  point  out,  in  Detroit  v.  Detroit  Citizens' 
Street  E.  Co.  184  U.  S.  368,  22  Sup.  Ct.  Eep.  410,  46  L.  ed. 
692,  when  speaking  of  §  34  of  the  Tram  Railway  Act  of  1861 
(Acts  Mich.  1861,  No.  14),  providing  that  a  railway  corporation 
organized  under  the  act  ^^could  not  construct  a  railway  through 
the  streets  of  a  city  without  the  consent  of  the  municipal  author- 
ities, ^and  imder  such  regulations  and  upon  such  terms  and  con- 
ditions as  said  authorities  may  from  time  to  time  prescribe,' " 
Mr.  Justice  Peckham  expressed  views  favorable  to  the  right  of 
the  city  thereimder  to  enter  into  contracts  as  to  rates.  184  U.  S. 
383,  384,  22  Sup.  Ct.  Rep.  410,  417  (46  L.  ed.  592).  That 
statute  and  the  views  so  expressed,  however,  were  not  relied  on 
as  the  basis  of  the  power  to  contract,  the  learned  justice  saying 

was  passed  providing:  ''Section  1.  That  hereafter  it  shaU  not  be  lawful 
for  any  corporation  chartered  ...  to  manufacture  or  furnish,  or  fur- 
nishing gas  ...  for  the  lighting  of  the  streets  .  .  .  of  any  town 
or  city,  or  for  the  use  or  consumption  of  the  inhabitants  of  such  town  or 
city,  nor  any  corporation  chartered  to  supply  or  supplying  any  town  or  city 
or  the  inhabitants  thereof  with  water  to  acquire  the  franchises  or  property 
of  any  other  similar  corporation  located  or  carrying  on  its  operations  within 
any  city  or  town  in  this  state,  or  partly  in  such  city  or  town,  and  in  the 
territory  adjacent  to  the  same,  by  consolidation,  purchase,  lease,  or  in  any 
otlier  way  or  mode,  except  only  by  and  with  the  permission  and  by  and  with 
the  approval  and  consent  expressed  officially  in  writing  of  the  municipal 
government  of  the  city  or  town  in  which  such  corporations  respectively  are 
located,  or  carry  on  their  business  whoUy  or  in  part,  and  then  onlyupoa 
such  terms  and  conditions  as  the  said  municipal  governments  may  respec- 
tively prescribe;  provided,  that  such  terma  and  oonditions  ahall  not  viomtt 
any  law." 
r.U.R.1920B. 
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it  was  "unnecessary  to  conclusively  determine  the  question ; " 
and,  on  the  contrary,  the  ruling  that  the  rates  could  be  fixed  by 
contract  was  rested  on  express  power  created  by  §§  20  and  29  of 
the  Street  Railway  Act  of  1867  (Acts  1867,  No.  35).  184  U.  S. 
385,  22  Sup.  Ct  Rep.  417,  46  L.  ed.  592: 

"By  the  twentieth  section  of  the  latter  act  it  was  provided  that 
the  rates  of  toll  or  fare,  which  any  street  railway  may  charge  for 
the  transportation  of  persons  or  passengers  over  its  road,  should 
be  established  by  agreement  *  between  the  company  and  the  cor- 
porate  authorities  of  the  city  or  village  where  the  road  is  located, 
and  should  not  be  increased  without  the  consent  of  such  author- 
ities." 

In  Knoxville  Water  Co.  v.  Knoxville,  supra,  189  U.  S.  at  page 
437,  23  Sup.  Ct.  Rep.  531,  47  L.  ed.  887,  Mr.  Justice  Holmes, 
when  distinctly  referring  to  the  ordinance  involved  in  the  Detroit 
case,  said: 

".  .  .  The  ordinance  was  under  a  statute  which  declared 
that  the  rates  should  be  established  by  agreement  *  between  the 
city  and  the  railway  company." 

Again,  the  basis  of  the  decision  as  to  contractual  rates  in  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S.  517,  24  Sup.  Ct.  Rep. 
756,  48  L.  ed.  1102,  was  likewise  an  express,  and  not  an  implied, 
statutory  power.  This  was  pointed  out  by  the  present  Mr.  Chief 
Justice  White  through  reference  (194  U.  S.  at  pages  532,  533, 
24  Sup.  Ct.  Rep.  756,  48  L.  ed.  1102)  to  §  2502  of  the  Ohio 
Statutes,  which  section — after  reciting  certain  preliminary  requi- 
sites contained  therein  and  in  §  2501,  such  as  written  application 
for  leave  to  construct  and  operate  a  proposed  street  railroad, 
publication  and  competitive  bidding — provided  that  no  street 
railroad  grant  should  be  made  "except  to  the  corporation  .  .  . 
that  will  agree  to  carry  passengers  upon  such  proposed  railroad 
at  the  lowest  rates  of  fare/'  *  for  a  period  of  twenty-five  years. 
This  section  of  the  statute,  with  others  set  out  in  the  margin  of 
the  opinion,  was  there  referred  to  as  embracing  all  the  statutes 
pertinent  to  the  period  involved,  and  as  vesting  ^*the  municipal 
council  of  Cleveland  with  power  to  regulate  or  to  contract  in 
respect  to  the  rates  of  fare  to  be  charged  by  street  railways/'  • 

s  Italics  onrs. 
8  Italics  ours. 
4  Italics  ours, 
s  Italics  ours. 
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Further,  in  Home  Teleph.  Co.  v.  Los  Angeles,  supra,  211  TJ. 
S.  at  pages  274,  276,  277,  29  Sup.  Ct.  Rep.  60,  53  L.  ed.  176, 
Mr.  Justice  Moody  treated  the  decisions  in  both  the  Detroit  and 
Cleveland  cases,  supra,  as  based  on  statutes  explicitly  authorizing 
the  cities  to  agree  upon  rates  for  a  definite  period.  Similarly 
Mr.  Justice  Day  relied  on  the  Cleveland  case  in  the  very  recent 
decision  of  the  supreme  court  in  Columbus  R  Power  &  Light  Co. 
v.  Columbus,  before  cited,  and  stated  in  effect  that  this  last  deci- 
sion is  founded  on  statutory  authority  equally  explicit 

The  dominating  principle  of  these  decisions  is  that  municipal- 
ities will  not  be  regarded  as  possessed  of  the  right  to  bind  them- 
selves to  a  specified  public  service  rate  and  term,  except  only 
under  statutes  granting  to  them  express  power  to  c(Hitract  or 
agree  as  to  such  rates  and  time,  and  the  uniform  reliance  placed 
upon  this  principle  in  the  decisions  of  the  supreme  court  is  con- 
trolling, unless  a  settled  course  of  decision  in  the  court  of  last 
resort  of  Tennessee  requires  a  different  conclusion.  It  is  urged 
that  the  rule  thus  established  as  to  the  necessity  of  explicit  statu- 
tory language  does  not  prevail  in  the  courts  of  Tennessee.  We 
cannot  think  this  accords  with  the  decision  in  Knoxville  Water 
Co.  V.  Knoxville,  mpra,  107  Tenn.  647,  64  S.  W.  1075,  61 
L.RA.  888.  The  charter  of  the  water  company  was  secured 
under  a  general  act.  Acts  Tenn.  1877,  p.  127.  Section  2  for- 
bade the  grant  of  a  proposed  charter  until  after  "leave  to  operate" 
thereunder  had  been  obtained  from  the  particular  city  in  which 
it  was  proposed  to  maintain  waterworks — in  this  instance,  Knox- 
ville— and  provided  also  that  the  act  was — "in  no  way  to  inter- 
fere with  or  impair  the  police  or  general  powers  of  the  corporate 
authorities  of  such  city,  town  or  village,  and  such  corporate  au- 
thorities shall  have  power  by  ordinance  to  regulate  the  price  of 
water  supplied  by  such  company.''    Id.  p.  129. 

By  §  1  of  the  act  (Id.  p.  128)  companies  so  obtaining  leave  to 
operate  were  expressly  empowered  "to  contract"  with  the  in- 
habitants and  the  corporate  autliorities  of  the  city  for  the  use  of 
water,  and  to  charge  such  price  therefor  as  might  be  "agreed  up- 
on between  the  said  company  and  said  parties."  It  is  dear 
enough  that  the  city  gave  to  the  company  "leave  to  operate"  un- 
der, and  so  sanctioned  a  grant  of,  the  charter,  and  also  that  it  in 
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terms  entered  into  a  contract  with  the  company  to  supply  water 
at  a  named  maximum  price  for  a  specified  time  (107  Tenn.  672, 
64  S.  W.  1075,  61  L.K.A.  888),  but  m  spite  of  the  compan/s 
power  thus  to  agree  upon  a  price,  the  city's  right  to  give  or  with- 
hold "leave  to  operate"  was  evidently  not  r^arded  as  implying 
reciprocal  power  in  the  city  so  to  agree,  and  yet,  according  to  the 
theory  of  counsel  that  a  valid  contract  as  to  price  exists  in  the 
instant  case  the  right  so  to  give  or  to  withhold  'leave"  should 
have  been  treated  in  the  waterworks  case  as.  implying  authority 
in  the  city  to  submit  a  price  for  the  company's  acceptance  as  a 
condition  of  giving,  instead  of  refusing,  leave.  Such  a  theory, 
however,  found  no  recognition  in  the  decisicm  of  that  case.*  This 
lack  of  recognition  may  be  seen,  for  example,  in  the  way  the  court 
dealt  with  the  absence  of  express  authority  to  make  an  irrevocable 
contract  as  to  price  and  with  the  presence  of  distinct  power  by 
ordinance  to  regulate  the  price.  In  the  course  of  the  opinion, 
after  reviewing  a  number  of  decisions,  including  that  of  Los 
Angeles  v.  Los  Angeles  Oity  Water  Co.  177  U.  S.  558,  20  Sup. 
Ct.  Rep.  736,  44  L.  ed.  886,  Judge  Wilkes  said  in  the  Knoxville 
Water  case  (107  Tenn.  687,  64  S.  W.  1085,  61  L.E.A.  888) : 

''But  the  difference  in  that  [Los  Angeles]  case  and  the  present 
is  that  by  the  diarter  of  Los  Angeles,  the  city  had  the  express 
power  to  make  an  irrevocable  contract,  while  in  this  case  the  city 
of  Knoxville  is  not  by  its  charter  granted  such  a  right,  but  the 
proper  construction  of  the  charter  is,  we  think,  that  the  city  shall 
have  a  continuing  right  to  regulate  the  charges  for  water,  limited 
only  by  a  condition  that  such  rates  shall  not  be  unreasonable  and 
oppressive." 

The  bearing,  then,  of  that  decision  upon  the  instant  case,  is 
the  effect  which  was  there  given  to  the  lack  of  express  power  in 
the  city,  as  here,  to  agree  upon  a  price.  True,  it  is  said  the  deci- 
sion has  no  present  relevancy,  for  the  reason  that  it  is  only  in 
respect  of  water  companies  that  the  municipalities  of  Tennessee 
are  distinctly  vested  with  power  to  regulate  prices ;  but  this  does 
not  escape  the  principle  in  several  ways  there  declared  touching 

« The  reaaon  for  this  must  have  been  the  fact  that  the  power  of  the  city 
to  agree  upon  a  price  in  the  waterworks  case  could  only  have  been  implied, 
while  the  power  to  regulate  was  express;. for,  as  we  have  seen  an  express 
power  "to  regulate  or  to  contract  in  respect  of  rates  of  fare,"  although  alter- 
native in  form,  waa  upheld  in  the  Cleveland  street  railway  case. 
P.U.R.1920B.  68 
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the  explicitness  of  language  necessary  to  invest  a  municipality 
with  power  irrevocably  to  establish  a  public  service  price. 

Further,  counsel  for  the  city  rely  upon  certain  decisions  of 
this  court  in  cases  originating  in  Tennessee,  and  upon  several 
decisions  of  the  supreme  court  of  that  state,  to  show  that  the  stat- 
utes hereinbefore  set  out  in  the  margin  clothed  the  city  of  Eaiox- 
ville  with  power  to  sanction  the  contested  ordinance  contract  of 
September,  1908,  including  the  provision  respecting  the  maxi- 
mum price  to  be  paid  for  gas,  and,  by  necessary  effect,  also  to 
show  that  statutory  language  expressly  authorizing  the  city  to 
agree  upon  the  price  was  not  necessary.  We  do  not  discover  that 
such  a  question  as  this  was  involved  in  any  of  the  cases  thus  relied 
on,  certainly  so  far  as  they  appear  in  the  published  reports.^ 
Those  cases,  except  that  of  the  city  of  La  Follette,  relate  to  oc- 
cupancy of  mimicipal  streets  for  either  street  railroad  or  com- 
mercial railroad  purposes ;  but  none  of  them  presented  any  issue 
touching  the  right  of  a  municipality  itself  to  r^ulate  or  to  agree 
upon  rates,  not  even  where  its  consent  to  such  occupancy  was 
necessary.  It  is  particularly  to  be  noticed,  however,  that  in 
Knoxville  v.  Africa,  Judge  Lurton  announcing  the  opinion,  it 
was  in  substance  held  that  discretionary  power  vested  in  the  city 
to  consent,  or  not,  to  street  railway  occupation  of  the  public 
streets  could  not  be  extended  to  the  streets  generally,  but  was  to 
be  limited  to  the  termini  and  route  described  in  the  street  rail- 
road charter.  The  suit  against  the  city  of  La  Follette  was 
brought  by  the  company  to  enforce  specific  performance  of  a  con- 
tract for  the  supply  of  water  and  electric  light  for  a  period  of 
thirty  years.  The  charter  provisions  governing  the  case  and  the 
modified  relief  granted  differ  so  materially  from  the  charter  and 
statutory  provisions  here  involved  and  the  relief  sought  as  to 
render  analysis  of  that  case  or  discussion  in  respect  of  the  con- 
clusions reached  below  and  upon  appeal  imnecessary. 

Counsel  for  the  city  also  call  attention  to  a  case  decided  in 


7  Knoxville  v.  Africa,  77  Fed.  601,  507;  Railroad  v.  Bingham,  87  Tenn. 
522,  11  S.  W.  705;  Smith  v.  East  End  Street  Railroad,  87  Tenn.  626,  630, 
US  W.  709;  Railroad  v.  Adams,  3  Head  (Tenn.)  596;  Railroad  Co.  v. 
Memphis,  3  Shan.  Cas.  (Tenn.)  198 ^  La  FoUette  v.  La  Follette  Water, 
Light  &  Teleph.  Co.  (D.  C.)  252  Fed.  762,  affirmed  Id.  775,  777,  164  C.  C.  A. 
602  (C.  C.  A.  6) ;  Iron  Mountain  R.  Co.  v.  Memphis,  96  Fed.  113;  Memphis 
V.  St.  Louis  &  S.  F.  R.  Co.  183  Fed.  529,  540,  541,  106  C.  0.  A.  76  (C.  C. 
A.  6). 
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September,  1907,  by  the  supreme  court  of  Temiessee,  Memphis 
Street  Railway  Co.  v.  William  G.  Byrne,  and  in  which  an  opin- 
ion was  prepared  and  lost,  and  consequently  never  published.  It 
is  said  that  the  action  was  to  recover  damages  for  refusal  of  the 
company  to  accept  fare  from  Byrne  imder  a  certain  amendatory 
ordinance,  and  that  this  resulted  in  his  expulsion  from  a  car  of 
the  company.  The  action  was  sustained  in  the  circuit  court  of 
Shelby  counly  and  judgment  entered  for  $50;  but  upon  a  pro- 
ceeding in  error  the  supreme  court  reversed  the  judgment  and 
dismissed  the  cause.  It  appears  from  what  is  said  in  the  brief 
for  the  city,  and  without  denial,  that  the  record  of  the  case  is  in 
the  clerk's  office  of  the  supreme  court  of  Tennessee  at  Jackson, 
and  that  it  discloses  facts  substantially  as  follows :  That  the  com- 
pany was  chartered  under  Statute  of  1875  (Acts  Tenn.  p.  250, 
§  13),  which  forbade  the  company  to  use  any  of  the  streets  or 
lay  rails  therein  until  consent  of  the  city  had  been  obtained  and 
an  ordinance  passed  ^^prescribing  the  terms  on  which  the  same 
may  be  done;  "  that  an  ordinance  was  passed  by  the  city,  and  ac- 
cepted by  the  company  in  1895,  imposing  conditions  among 
which  was  one  forbidding  the  company  to  "charge  any  passenger 
exceeding  6  cents  for  a  single  fare,"  but  permitting  council  by 
ordinance,  upon  its  appearing  that  "Memphis  is  entitled  to  a 
cheaper  fare,"  to  require  the  company  "to  sell  11  tickets  for  50 
cents ; "  and  that  the  railroad  was  constructed  and  used  until 
November,  1906,  when  the  city  adopted  an  ordinance  amendatory 
of  the  first  one  and  requiring  the  company  "to  sell  6  tickets  for 
25  cents,  12  tickets  for  60  cents,  and  25  tickets  for  $1 ;  "  and 
further  that  the  railroad  company  interposed  a  plea  based  on  its 
charter  and  its  acceptance  of  the  ordinance  of  1895,  and  insisted 
that  the  ordinance  and  acceptance  amounted  to  a  contract.  The 
judgment  of  reversal  states: 

"The  court  is  of  opinion  that  in  the  proceedings  and  judgment 
of  the  court  below  there  is  manifest  error,  as  will  appear  from  the 
opinion  of  the  court  filed  in  this  cause." 

Counsel  urge  that  this  judgment  is  conclusive  of  the  question 
involved  in  the  present  case.  What  "manifest  error"  the  opinion 
disclosed  is  left  to  inference,  since  it  is  not  claimed  that  any  one 
responsible  for  the  statement  contained  in  the  city's  brief  ever 
saw  the  opinion.  True,  it  is  said  that  "the  principal  assignment 
P.U.R.1920B. 
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of  error  was  predicated  upon  the  effect"  of  the  original  ordinance 
and  its  acceptance;  but  this  implies,  and  the  judgment  shows 
that  there  was  a  plurality  of  assignments.  Presumably  questions 
arose  other  than  the  one  indicated  by  the  principal  assignment; 
and  whether  the  reversible  error  found  might  have  grown  out  of 
one  or  more  of  these  other  questions  becomes  an  important  in- 
quiry. It  will  be  noticed,  for  example,  that  the  rates  prescribed 
by  the  amendatory  ordinance  were  lower  than  either  the  maxi- 
mum fare  allowed  by  the  original  ordinance  or  the  ticket  rate 
specified  in  the  provision  thereof  reserving  a  right  to  reduce  the 
rate.  Plaintiff's  action  must  hence  have  depended  in  any  event 
upon  the  reasonableness  of  the  rates  contained  in  the  amendatory 
ordinance;  for,  apart  from  any  question  of  power  in  the  city  of 
Memphis  to  agree  irrevocably  upon  rates  of  fare  for  a  period  of 
thirty  years,  it  was  to  be  presumed  that  the  rate  provided  in  the 
original  ordinance  was  reasonable  at  the  time  the  ordinance  was 
adopted,  and  that  it  would  so  remain  until  and  unless  it  should 
be  shown  tlirough  change  in  conditions  either  (1)  that  the  right 
reserved  in  that  ordinance  to  reduce  the  rate  might  justly  be  ex- 
ercised, or  (2)  that  still  lower  rates — ^indeed,  the  rates  set  out 
in  the  amendatory  ordinance — ^were  fair  and  reasonabla  Wheth- 
er the  petition  alleged  such  a  cause  of  action,  and,  if  sa,  proof 
was  offered  below  in  its  support,  or  allied,  and,  if  so  proof  was 
introduced  below  to  show  a  tender  of  fare  in  the  form  of  one  or 
another  of  the  classes  of  tickets  described  in  the  amendatory  ordi- 
nance, does  not  appear.  Thus  it  well  may  be  that  the  error  re- 
quiring reversal  was  the  failure  of  plaintiff  to  allege  and  prove 
a  cause  of  action  under  the  amendatory  ordinance,  regardless  of 
any  question  of  contractual  rate;  as  it  seems  to  us,  this  is  a  more 
natural  inference  than  the  one  claimed  in  behalf  of  the  city. 
Clearly,  then,  upon  such  a  record  as  is  claimed  here,  it  cannot  be 
concluded  that  the  supreme  court  of  Tennessee  intended  to  decide 
a  question  like  the  one  presented  in  the  instant  case. 

Our  consideration  therefore  of  the  Tennessee  cases,  particu- 
larly the  Knoxville  waterworks  case,  convinces  us  that  the  rule 
of  the  supreme  court  of  the  state  is  in  accord  with  the  Federal 
rule,  already  pointed  out.  This  must  lead  to  reversal  of  the  de- 
cree in  the  instant  case.  However,  in  reaching  this  conclusion 
we  do  not  overlook  counsel's  claims  in  respect  of  decisions  in 
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other  jurisdictions  and  views  of  text  writers  which  are  opposed 
to  the  Federal  rule.  The  argument  supporting  the  opposed  rul- 
ings is  perhaps  nowhere  stated  more  forcefully  than  it  was  by 
Mr.  Justice  Peckham  in  the  Detroit  case  before  cited.  We  need 
not  repeat  that  these  views  of  the  learned  justice  were  not  made 
the  basis  of  that  decision.  The  effect  of  resting  the  decision 
upon  express,  instead  of  implied,  power  derives  controlling  em- 
phasis from  the  decision  in  Milwaukee  Electric  H.  &  Light  Co. 
V.  Wisconsin  R.  Commission,  supra,  238  U.  S.  174,  35  Sup.  Ct. 
Rep.  820,  59  L.  ed.  1254;  for,  as  respects  the  applicable  statute, 
pointed  out  in  the  opinion  at  page  179  of  238  U.  S.  (35  Sup.  Ct. 
Rep.  822,  59  L.  ed.  1254),  empowering  municipal  corporations 
to  grant  for  street  railway  purposes  "the  use,  upon  such  terms 
as  the  proper  authorities  shall  determine,  of  any  streets"  etc., 
the  court  declared  (238  U.  S.  184,  35  Sup.  Ct.  Rep.  824,  59  L, 
ed.  1254)  its  "inability  to  say  that  this  statute  unequivocally 
grants  to  the  municipal  authorities  the  power  to  deprive  the  legis- 
lature of  the  right  to  exercise  in  the  future  an  acknowledged 
function  of  great  public  importance" — the  fixing  of  rates;  Mr. 
Justice  Day  having  previously  said,  as  we  have  before  shown  in 
part  (238  U.  S.  at  page  180,  35  Sup.  Ct  Rep.  822,  59  L.  ed. 
1254) : 

"The  fixing  of  rates  which  may  be  charged  by  public  service 
corporations,  of  the  character  here  involved,  is  a  legislative  func- 
tion of  the  state,  and  while  the  right  to  make  contracts  which  shall 
prevent  the  state  during  a  given  period  from  exercising  this  im- 
portant power  has  been  recc^ized  and  approved  by  judicial  de- 
cisions,  it  has  been  uniformly  held  in  this  court  that  the  renun- 
ciation of  a  sovereign  right  of  this  character  must  be  evidenced 
by  terms  so  clear  and  imequivocal  as  to  permit  of  no  doubt  as  to 
their  proper  construction." 

True,  the  court  gave  weight  to  what  is  conceived  to  be  a  cor- 
responding rule  of  the  state  court,  but  the  fact  ranains  that  the 
supreme  court,  as  also  the  state  court,  declined  to  construe  statu- 
tory language,  similar  to  that  adduced  in  the  instant  case,  as 
sufficient  to  warrant  a  municipality  to  deprive  the  state  of  its 
price-making  poww.  True  also  in  the  Milwaukee  case  the  state 
itself,  through  its  Railroad  Commission,  was  seeking  to  exercise 
this  power,  while  in  the  Detroit  case  the  city  alone  sought  to 
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exercise  the  power;  yet  these  circumstances  cannot  affect  the 
bearing  of  either  of  those  decisions  upon  the  instant  case,  for  the 
rule  as  respects  the  necessity  for  explicit,  not  simply  implied, 
power  in  the  municipality  prevailed  in  both  'the  Milwaukee  and 
Detroit  cases,  while  in  the  instant  case  this  necessity  cannot  be 
met  because  of  the  total  lack  of  express  power  in  the  city  of 
Knoxvilla 

It  should  be  added  that  counsel  have  called  attention  to  a  stat- 
ute passed  by  the  general  assembly  of  Tennessee  since  the  com- 
mencement of  this  suit,  creating  a  Public  Utilities  Commission 
for  the  state  and  in  terms  empowering  the  Commission  upon  no- 
tice and  hearing  to  fix  just  and  reasonable  rates  to  be  observed 
and  followed  by  any  utility  company,  including  a  gas  company, 
"whenever  the  Commission  shall  determine"  the  existing  rates 
"to  be  unjust^  unreasonable,  e:sacessive,  insuflScient,  .  .  .  how- 
soever the  same  may  have  heretofore  been  &xed  or  established'*^ 
(Act  Tenn.  Feb.  21,  1919,  p.  143)  ;  and  also  to  the  fact  that  the 
parties  to  the  present  suit  have  recently  commenced  and  brought 
to  issue  a  proceeding  before  the  Commission,  claiming  and  deny- 
ing respectively  the  right  of  the  state,  through  its  Commission, 
directly  to  change  the  price  in  issue  here.  While  these  facts 
signify  the  existence  of  conditions  which  apparently  bring  the 
rights  of  the  parties  in  still  closer  analogy  to  the  rights  adjudi- 
cated in  the  Milwaukee  case  as  above  shown,  it  is  clear  that  the 
constitutional  validity  of  the  new  statute  or  its  effect  upon  the 
issues  herein  cannot  be  passed  upon  in  the  present  suit. 

It  has  been  assumed,  as  we  have  before  stated,  that  the  accepted 
ordinances  amounted  to  a  contract  as  to  all  matters  falling  clear- 
ly within  the  powers  of  the  respective  corporations.  This  mode 
of  entering  into  mimicipal  contracts  is  of  long  standing  and  has 
generally  been  recognized  as  sufficient  at  least  in  form  to  bind  the 
parties.  Only  two  features  of  the  claimed  contract  are  com- 
plained of ;  one  is  the  exaction  of  a  graduated  percentage  of  gross 
sales  of  gas*  It  is  to  be  presumed  that  this  exaction  was  taken 
into  account  when  the  price  was  fixed  and  accepted  for  the  gas 
to  be  supplied;  and  naturally  this  method  will  recur  in  any 
change  that  may  be  wrought  in  the  price  of  gas^  if  indeed  a 
change  shall  ultimately  be  found  necessary  and  justifiable, 
through  either  an  order  of  court  or,  possibly,  of  the  state  utilities 
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Commission.  It  need  not  be  said  again  that  the  other  complaint 
relates  solely  to  the  gas  prica  We  may  safely  assume  that  this 
price  was  reasonable  at  the  time  of  its  adoption  and  acceptance. 
This  abundantly  appears  through  the  years  of  acquiescence  on 
the  part  of  the  city  and  the  company  alike.  However,  the  pres- 
ent record  at  least  in  a  prima  facie  sense  discloses  comparatively 
recent  changes  in  conditions  directly  affecting  the  gas  company 
both  as  to  labor  and  materials  which  fairly  justify  a  change,  an 
increase  in  price  during  existing  conditions.  The  controlling 
question,  therefore,  is,  as  it  is  stated  at  the  opening  of  this  opin- 
ion, whether. in  1903  the  city  of  Knoxville  was  clothed  with  pow- 
er to  enter  into  a  contract  irrevocably  to  establish  the  maximum 
price  of  gas  for  a  term  of  fifty  years.  If  the  considerations  above 
given  to  the  subject  are  at  all  correct,  it  is  perfectly  plain  that 
tie  question  must  be  answered  in  the  negative.  It  was  conse- 
quently error  in  the  court  below  to  treat  the  provision  fixing  the 
price  of  gas  as  an  irrevocable  feature  of  the  accepted  ordinances. 
This  was  to  ascribe  to  the  city  a  contractual  power  which  the 
state  had  not  surrendered.  After  all,  the  failure  of  the  state  to 
confer  such  power  on  its  municipalities  was  purely  a  matter  of 
legislative  policy,  and  hence  must  be  accepted  as  conclusive. 

[3]  It  cannot  be  necessary  to  dwell  upon  the  question  of  ju- 
risdiction. The  inevitable  result  of  persistence  on  tlie  part  of 
the  city,  through  penal  ordinance  and  otherwise,  to  enforce  the 
price  under  the  prima  facie  showing  made  as  to  existing  condi- 
tions, would  be  to  appropriate  property  rights  of  the  plaintiff 
in  violation  of  the  constitutional  guaranties  it  invokes  for  its 
protection. 

The  decree  is  reversed,  with  costs,  and  the  cause  is  remanded, 
with  direction  to  enter  an  order  retaining  jurisdiction  of  the  case 
for  further  proceedings  in  accordance  with  this  opinion,  but  with- 
out prejudice  to  the  right  of  either  of  the  parties  to  have  the 
question  of  the  price  of  gas  determined  by  the  state  utilities  Com- 
mission. 
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CAIilFORNIA  RAIIiROAD  OOMMISSION. 

EE  MODESTO  GAS  COMPANY. 
[Decision  No.  6973,  Application  No.  4907.] 

VohtaUon  —  Property  not  in  uee  —  Future  requirements, 

1.  Only  one-fifth  of  the  total  amount  of  expenditures  for  enlarged 
plant  facilities  was  allowed  to  be  added  to  the  rate  base  for  a  single 
year,  where  it  appeared  that  such  facilities  would  not  be  folly  utilized 
for  a  period  of  five  years. 

Di8orinUnation  —  Bates  —  Large  iyonsumera, 

2.  The  granting  of  a  lower  rate  to  a  large  consumer  of  gas  is  not 
discriminatory  as  against  a  domestic  consumer,  where  the  minimimi 
bill  is  such  that  large  consumers  must  use  at  least  ten  times  as  much 
gas  as  the  average  domestic  patron,  but  such  patron  should  stand  a 
larger  proportion  of  a  necessary  increase  in  rates  due  to  added  manu- 
facturing costs. 

[December  19,  1919.] 

Application  for  increase  in  rates;  per  schedule  authorized- 
Appearances:  Frank  A.   Cressey,  Jr.,  for  applicant;  A.  J. 

Carlson,  City  Attorney,  and  Geo.  J.  TJlrich,  Mayor,  for  city  of 

Modesto. 

Brundige,  Commissioner:  Modesto  Gas  Company,  allying 
that  it  is  forced  to  meet  an  ever  increasing  cost  of  manufacture 
and  distribution  of  gas  supplied  to  consumers,  asks  the  Railroad 
Commission  to  so  fix  its  rates  and  charges  for  gas  that  it  may 
hereafter  earn  a  reasonable  return  upon  its  invested  capital  A 
hearing  was  held  in  Modesto  on  October  15,  1919,  and  the  matter 
thereupon  submitted. 

Applicant  is  engaged  in  the  manufacture  and  distribution  of 
gas  in  the  city  of  Modesto,  county  of  Stanislaus,  California,  sup- 
plying in  excess  of  1,500  consumers.  Prior  to  August  26,  1918, 
its  rates  for  gas  were  based  on  a  rate  of  $1.65  per  thousand, 
gradually  reducing  to  $1  per  thousand,  with  a  discount  of  10  per 
cent  for  prompt  payment  and  a  minimum  charge  of  $1  per  meter 
per  month.  Effective  August  28,  1918,  the  Railroad  Commis- 
sion, by  Decision  No.  5707,  following  a  hearing  in  Application 
No.  3927,  increased  applicant's  rates  to  a  small  d^ree  to  com- 
pensate it  in  part  for  increased  costs  of  operation  then  in  effect. 

Applicant  now  reports  to  the  Commission  the  results  of  its 
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operations  for  the  year  ending  July  31,  1919,  which  covers  the 
first  year's  operations  under  the  new  ratai.  In  this  period  ap- 
plicant sold  50,060,100  cubic  feet  of  gas  to  1,534  consumers, 
and  the  gross  revenue  from  its  business  amounted  to  $89,138. 
Its  operating  expenses  reported  for  the  same  period,  including 
a  reasonable  allowance  for  depreciation  and  for  uncollectible  ac- 
counts, was  $78,681.  The  net  income  of  $10,459  thus  resulting 
is  but  slightly  in  excess  of  5  per  cent  upon  its  investment  in 
the  properties  devoted  to  its  gas  business. 

Prior  to  July  31,  1918,  applicant  paid  80  cents  per  barrel  for 
oil  used  in  gas  manufacture.  Thereafter  the  price  of  oil  in- 
creased to  $1.91  per  barrel,  and  at  the  present  time  it  is  required 
to  pay  an  average  of  $1.97,  which  price,  in  all  probability,  will 
continue  indefinitely  in  the  future.  All  other  costs  of  operation, 
including  materials  and  labor,  have  reached  a  permanently  higher 
level  and  on  the  basis  of  these  increased  costs  of  operation  and  a 
proper  earning  on  its  invested  capital,  a  further  increase  in  rates 
is  now  sought.  The  Commission  has  heretofore  investigated  the 
plant  and  properties  of  Modesto  Gks  Company  and  in  connection 
with  earlier  proceedings  on  both  its  rates  and  finances,  valuations 
have  been  made  and  the  Commission  has  found  that  a  reasonable 
value  of  properties  as  of  June  30,  1918,  was  the  sum  of  $185,- 
834.  Since  that  date  applicant  has  expended,  according  to  its 
books  of  account,  approximately  nine  thousand  dollars  in  addi- 
tions and  betterments  to  its  properties.  To  meet  the  future  in- 
crease in  its  business,  applicant  has  entered  into  a  program  of 
improvements  to  its  generating  and  distribution  facilities  that 
calls  for  an  expenditure  of  nearly  ninety  thousand  doUars  within 
a  period  of  one  year.  Aside  from  provision  for  mains,  services, 
meters  and  current  improvements,  these  expenditures  cover  a 
new  holder  of  300,000  cubic  feet  capacity,  an  additional  gas  gen- 
erator and  enlargements  generally  in  its  production  facilities. 

[1]  The  securities  to  be  issued  for  these  improvements  have 
been  heretofore  authorized  by  the  Commission.  By  these  ex- 
penditures Modesto  Gas  Ccmipany  is  providing  facilities  of  a 
major  character  at  this  time  that  are  sufficient  to  meet  its  antici- 
pated growth  for  a  period  of  at  least  five,  years  in  the  future. 
The  construction  work  contemplated  is  evidently  in  excess  of  the 
immediate  requirements  of  the  business  and  the  expenditures  in 
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this  connection  represent  a  proportionately  large  increase  in  its 
capital  accounts.  Applicant's  plans  in  this  connection  show  fore- 
sight, and  as  a  matter  of  economy  the  enlargements  now  to  he 
installed  should  be  of  such  size  and  character  as  to  make  provi- 
sion for  some  extended  period  in  the  future.  On  the  other  hand, 
it  would  hardly  appear  proper  to  expect  applicant's  present  con- 
sumers to  pay  in  rates  sufficient  to  carry  an  investment  substan- 
tially in  excess  of  that  necessary  to  supply  current  demands.  Up- 
on analysis,  it  appears  that  $75,000  of  the  proposed  oxpenditui-es 
represents  enlarged  plant  facilities  that  will  not  be  fully  utilized 
for  a  period  of  five  years. 

I  therefore  propose  to  include  in  applicant's  rate  base  for  the 
next  year  one-fifth  of  such  expenditures  as  the  proper  amoimt 
chargeable  against  the  capital  to  be  devoted  to  its  gas  operations 
for  the  year  1920.  Based  on  the  foregoing,  and  with  the  addi- 
tion of  reasonable  amounts  for  working  cash  capital  and  mate- 
rials and  supplies,  I  find  that  the  sum  of  $230,000  represents  a 
reasonable  value  of  the  gas  properties  of  Modesto  Gas  Company 
and  a  proper  basis  for  establishing  its  earnings  and  rates  for  the 
immediate  future.  I  further  find  the  sum  of  $5,100  is  a  reason- 
able allowance  to  be  included  in  operating  expenses  annually  for 
accruing  depreciation. 

Applicant's  sales  of  gas  for  the  year  ending  December  31, 
1920,  will,  in  all  probability,  increase  to  60,000,000  cubic  feet 
and  if  its  present  rates  and  charges  were  to  continue  in  effect  a 
gross  revenue  of  $104,218  for  the  year  would  result  The  oper- 
ating expenses  to  supply  this  business,  taking  into  account  the 
present  prices  of  oil  and  materials  and  the  wages  which  are  to  be 
paid,  including  the  above  allowance  for  depreciation,  taxes,  and 
uncollectible  accounts,  will  total  $90,350,  leaving  a  net  revenue 
of  $13,868,  which  is  6,03  per  cent  on  the  rate  base  hereinabove 
set  forth. 

Prior  to  1918  applicant  shows  that  under  rates  which  were 
reasonable  and  under  the  then  existing  costs  of  operation,  it 
could,  as  a  result  of  efficient  management,  render  gas  service  of 
a  high  standard  and  earn  a  return  in  excess  of  that  generally 
accepted  as  reasonable  for  utilities  of  this  character.  In  spite 
of  the  increased  costs  of  operation  and  a  diminishing  return,  ap- 
plicant has  in  no  way  reduced  the  quality  of  its  service  and  has 
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fully  met  its  obligations  to  supply  the  growing  demands  of  its 
territory.  The  Commission  is  in  full  accord  with  the  policy  thus 
evidenced  and  in  the  disposition  of  this  proceeding  I  shall  recom- 
mend that  applicant  be  authorized  such  rates  as  will  enable  it  to 
continue  to  give  such  service  and  to  meet  the  requirements  of  its 
territory  as  it  has  done  in  the  past  The  rates  as  hereinafter 
established  will,  in  my  judgment,  be  sufficient  to  enable  appli- 
cant to  fully  maintain  its  service  and  provide  for  the  growth  of 
its  business,  and  constitute  an  average  increase  of  less  than  8 
per  cent  of  the  rates  now  in  effect. 

[2]  In  addition  to  a  rate  for  general  service,  applicant  now 
offers  a  special  rate  for  restaurant  service  which  is  substantially 
less  than  that  paid  by  the  major  portion  of  its  consumers.  This 
rate  is  available,  per  se,  only  to  consumers  who  use  very  large 
quantities  of  gas,  and  the  minimum  bill  prescribed  in  this  sched- 
ule is  such  that  a  consumer  must  use  at  least  ten  times  as  much 
gas  as  the  average  domestic  patron.  Under  these  conditions  it 
can  hardly  be  said  that  there  is  discrimination  as  between  this 
schedule  and  the  general  schedule.  In  increasing  applicant's 
rates  I  have,  however,  increased  the  restaurant  service  schedule 
in  a  somewhat  greater  proportion  than  the  general  schedule,  in- 
asmuch as  the  present  increased  costs  of  operation  affect  the  gas 
sold  under  this  schedule  to  a  greater  extent  than  would  be  covered 
by  the  same  proportional  increase  as  holds  for  the  general  sched- 
ule. 

The  gross  annual  revenue  to  be  derived  at  rates  hereinafter 
established,  on  the  basis  of  the  sales  for  the  year  1920,  will  be 
the  sum  of  $109,022.  From  this  should  be  deducted  operating 
expenses,  taxes  and  depreciation,  aggregating  $90,740.  The  net 
income  of  $18,282  from  these  rates  produces  a  return  of  7.95 
per  cent  on  $230,000,  which  figure  I  have  heretofore  adopted  as 
a  reasonable  rate  base  for  the  period  under  consideration* 
P.U.R.1920B. 
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OAIilFORNIA  RAILROAD  OOMKI88ION. 

BE  WUiLIAM  S.  VAN  HOOSEAB. 
[Dedsion  No.  6980,  Case  No.  130L] 

Service  — >  Discontinuance  —  Contract. 

1.  An  agreement  by  the  consumers  of  a  public  utility  to  release 
the  owner  thereof  from  all  obligations  to  deliver  water  to  them  in 
the  event  of  his  securing  a  buyer  for  his  property,  is  not  binding  ob 
the  California  Commission,  and  therefore  such  owner  cannot  disoon- 
tinue  service  imless  he  complies  with  the  laws  in  respect  thereto. 

Rates  —  Increase  —  Consent  of  Cotntnission  —  Contract. 

2.  A  utility  cannot  increase  its  rates  without  the  consent  of  the 
California  Commission,  notwithstanding  it  obtains  the  signed  consent 
of  its  consumers  thereto. 

Sole*—  Cimsent  of  Commission. 

8.  Under  §  61  of  the  California  Public  Utilities  Act,  authonty 
must  be  granted  by  the  Commission  before  a  publfe  utility  can  legally 
transfer  its  operative  prox>erty. 

[December  23,  1019.] 

Investigation  on  the  Commission's  own  motion  into  the  rales, 
regulations,  and  practices  of  William  S.  Van  Hoosear,  as  owner 
of  a  water  system  near  Hayward.  Defendant  foimd  to  have  il- 
legally and  arbiti*arily  increased  water  rates,  and  illegally  and 
arbitrarily  discontinued  service,  and  ordered  to  re-establish  serv- 
'  ice  at  rates  specified  by  the  Commission. 

Appearances :  H.  S.  Craig,  for  William  S.  Van  Hoosear. 

By  the  Commission:  The  above-entitled  matter  is  a  proceed- 
ing brought  by  the  Eailroad  Commission,  on  its  own  motion,  into 
the  rules,  regulations,  and  practices  of  William  S.  Van  Hoosear, 
who  owns  and  operates  a  small  public  utility  water  system  located 
in  Castro  Valley  approximately  two  and  one-half  miles  in  a 
northeasterly  direction  from  the  town  of  Hayward.  This  system 
formerly  supplied  some  seventeen  consumers  with  water  for  do- 
mestic purposes.  However,  only  5  consumers  have  been  receiving 
water  during  the  past  year,  due  in  large  measure  to  a  Van  Hoo- 
sear's  refusal  to  serve  and  to  the  unsatisfactory  conditions  pre- 
vailing. 

A  number  of  informal  complaints  have  been  filed  with  the 

Commission,  alleging  that  defendant  arbitrarily   discontinued 
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a^rvice  and  increased  his  rates  without  the  authority  of  this  Com- 
mission. 

On  November  28,  1919,  a  public  hearing  was  held  in  the  mat- 
ter of  the  Commission's  investigation,  as  entitled  above,  and  the 
conclusively  showed  that  defendant  has  been  operating  the  water 
system  owned  by  him  as  a  public  utility ;  that  he  has  increased 
his  monthly  minimum  charge  for  water  from  75  cents  per  month 
to  $2.50  per  month,  without  the  authority  of  this  Commission; 
that  he  has  arbitrarily  discontinued  service  to  his  consumers  with- 
out authority;  and  further,  that  he  has  transferred  his  water 
system  without  first  having  obtained  the  authority  of  this  Com- 
mission. It  appears  that  these  violations  of  law  have  not  been 
committed  through  ignorance  on  the  part  of  William  S.  Van 
Hoosear,  inasmuch  as  he  admitted  that  he  has  on  various  occa- 
sions received  notice  from  the  Commission  of  such  violations. 

Heretofore,  on  August  30,  1917,  Mr.  Van  Hoosear  filed  an 
application  with  this  Commission  (Application  No.  3184),  re- 
questing authority  to  discontinue  the  operation  of  the  water  sys- 
tem in  question,  which  application  was  denied  by  Decision  No. 
4845,  issued  November  14,  1917.  In  its  Decision  No.  5956, 
Silva  V.  Van  Hoosear,  Case  No.  1194,  issued  November  23, 1918, 
this  Commission  found  as  a  fact  that  Mr.  Van  Hoosear  was  op- 
erating a  public  utility  water  system  within  the  meaning  of  the 
Public  Utilities  Act  and  chapter  80,  Laws  of  1913.  The  above- 
mentioned  orders  became  efiFective  and  Mr.  Van  Hoosear  con- 
tinued the  operation  of  his  system  as  a  public  utility  until  re- 
cently. 

[1,  2]  Subsequent  to  the  issuanoe  of  these  decisions,  Mr. 
Van  Hoosear  obtained  the  signatures  of  his  consumers  to  an 
agreement  to  release  him  from  all  obligations  to  deliver  water  to 
them,  in  the  event  he  secured  a  buyer  for  his  property,  which  in- 
cludes not  only  the  water  system  in  question,  but  also  a  rancL 
The  decisions  of  the  higher  courts  clearly  establish  the  principle 
that  contracts  such  as  these,  made  between  a  public  utility  and 
its  consumers,  are  subject  to  the  police  powers  of  the  state,  and 
therefore  ineffective  if  they  conflict  with  the  provisions  of  the 
Public  Utilities  Act  or  the  orders  of  this  Commission.  These 
contracts  are  not  binding  upon  the  Commission  and  Mr.  Van 
Hoosear  cannot  discontinue  service  unless  he  complies  with  the 
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laws  obtaining.  He  further  attempted  to  increase  the  rate 
charged  for  service  by  securing  a  signed  agreement  on  the  part 
of  his  consumers.  No  application  or  request  was  made  to  this 
Commission  for  authority  to  charge  the  agreed  rates,  neither 
were  these  rates  placed  on  file,  as  provided  by  the  Public  Util- 
ities Act.  The  discontinuance  of  service  worked  a  hardship  up- 
on those  dependent  upon  this  system  for  water  for  domestic  uses, 
and  such  arbitrary  and  unwarranted  actions  are  inexcusable.  If 
the  revenue  derived  from  the  operation  of  this  plant  is  insuffi- 
cient, Mr.  Van  Hoosear  may  apply  for  relief  in  the  manner 
prescribed  by  law. 

[3]  Under  §  51  of  the  Public  Utilities  Act,  authority  must  be 
granted  by  this  Commission  before  a  public  utility  can  transfer 
its  operative  property,  and  such  authority  must  be  obtained  be- 
fore the  property  in  question  can  legally  be  transferred. 


ILIilNOIS  PUBIilO  UniilTISS  COMMISSION. 

PUBLIC  UTILITIES  COMMISSION 

v. 

COMMONWEALTH  EDISON  COMPANY. 

[No.  9507.] 

ElectricUy  —  Rules  for  the  instaUaUan  of  transformer  vaults. 

Rules,  specified  in  the  order  of  the  CJommission,  were  approved 
providing  for  the  installation,  in  transformer  yaults,  of  conductors 
from  primary  cables  to  transformers,  and  from  transformers  to  interior 
wiring. 

[January  28,  1920.] 

Complaint  relative  to  charges  for  installation  of  certain  con- 
ductors in  transformer  vaults,  and  investigation  of  rulea  with 
reference  thereto;  new  r^ulations  prescribed. 

ShaWy  Commissioner:  Complaint  having  been  made  against 
the  Commonwealth  Edison  Company  relative  to  diarges  for  the 
installation  of  certain  conductors  in  transformer  vaults,  it  came 
to  the  attention  of  the  Commission,  as  a  result  of  investigation, 
that  the  Commonwealth  Edison  Company  had  in  effect  certain 

P.U.IL1920B. 


Digitized  by 


Google 


PUBLIC  UTILITIES  CX)M.  v.  COMMONWEALTH  EDISON  CO.      927 

rules  relative  to  these  charges  which  were  not  in  accordance  with 
the  rules  and  regulations  on  file  with  the  Commission. 

It  appears  that  the  Commonwealth  Edison  Company  had  for- 
warded with  a  letter,  dated  July  22,  1918,  certain  amendments 
which  modified  the  particular  irules  relative  to  these  charges  by 
the  addition  of  the  words  "at  the  expense  of  the  customer,"  there- 
by putting  the  customer  to  an  expense  formerly  borne  by  the 
utility. 

These  amendments  do  not  seem  to  have  reached  the  Commis- 
sion's files,  and  in  view  of  the  importance  of  transferring  the 
burden  of  the  cost  of  this  wiring  from  the  company  to  the  con- 
sumer, it  was  deemed  advisable  to  hold  a  hearing  in  the  matter 
for  a  consideration  of  the  reasonableness  of  the  rules.  The  case 
came  on  for  hearing  at  Chicago,  September  24,  1919,  at  which 
time  the  respondent  submitted,  for  the  consideration  of  the  Com- 
mission, a  new  set  of  rules  involving  charges  for  transformer 
vault  installations,  and  evidence  was  taken  shewing  the  effect  of 
the  new  rules.  Isham,  Lincoln  &  Beale,  by  Harry  J.  Dunbaugh, 
appeared  for  the  Commonwealth  Edison  Company. 

It  appears  that  it  is  sometimes  possible  to  furnish  service  eith- 
er underground  or  overhead  to  prospective  electric  consumers  in 
certain  districts  in  Chicago,  and  inasmuch  as  the  Commonwealth 
Edison  Company  furnishes  service  vnthout  expense  at  a  voltage 
suitable  for  the  operation  of  the  customer's  equipment  when  the 
service  is  r^idered  overhead,  the  question  came  up  whether  the 
utility  was  justified  in  making  a  charge  for  all  the  wiring  in 
transformer  vaults  in  order  to  furnish  a  suitable  voltage  when 
the  service  was  furnished  underground. 

The  particular  rules  which  were  in  effect  prior  to  July  8, 1918, 
read  as  follows: 

Transformer  Vaults. 

Where  it  is  impractical  to  install  transformers  on  poles  out  of 
doors,  they  will  be  installed  in  a  fireproof  vault  or  room  within 
the  customer's  premises,  provided  such  vault  or  room  is  conven- 
iently accessible  to  the  point  of  entrance  of  the  service  cables. 
The  space  required  for  such  vaults  or  room  must  be  made  avail- 
able and  suitably  enclosed  by  the  customer. 

Vaults  or  rooms  for  transformers  which  are  connected  to  the 
P.U.R.1920B. 


Digitized  by 


Google 


928  ILLINOIS  PUBLIC  UTILITIES  COMMISSION, 

Standard  four-wire  three  phase  2300/4000  volt  systrai  of  the 
company  must  be  constructed  in  accordance  with  rules  14  and 
15  of  the  electrical  code  of  the  department  of  gas  and  electricity 
of  Chicago,  and  with  the  following  specifications : 

(a)  The  square  feet  of  floor  space  required  for  this  room  de- 
pends upon  the  transformer  capacity  and  shall  be  as  shown  in  the 
following  table: 

Up  to  and  including  20  kw.  hr.  36  sq.  ft.  per  transformer. 

25  to  100  kw.  hr.  inclusive  50  sq.  ft.  per  transformer. 

Larger  than  100  kw.  hr. — ^to  be  determined  by  special  ruling 
of  the  distribution  division  of  the  company  in  each  case. 

All  transformer  vaults  or  rooms  are  to  have  clear  headroom  of 
8  feet 

(b)  A  suitable  fire  proof  door  of  standard  height  and  not  less 
than  forty  inches  in  width  must  be  provided. 

This  door  shoiild  be  so  arranged  as  to  facilitate  the  moving  of 
transformers  in  or  out  of  the  roouL  A  standard  padlock  for  the 
door  will  be  provided  by  the  company. 

(c)  In  cases  where  the  transformer  room  is  located  above  the 
ground  floor  and  transformers  cannot  be  taken  to,  or  from,  the 
room  by  means  of  an  elevator,  a  permanent  provision  must  be 
made  by  the  customer  for  hoisting  the  transformers  to  the  floor 
on  which  the  room  is  located.  Such  hoisting  facilities  must  be 
suitable  for  handling  a  load  of  approximately  three  thousand 
pounds.  Where  the  entrance  door  is  not  readily  accessible  at 
the  same  floor  level,  a  suitable  platform  must  be  provided  in 
front  of  the  entrance  door  with  a  ladder  or  stairway  leading 
thereto,  so  arranged  as  to  give  ready  access  to  the  door  of  the 
transformer  room  at  all  times. 

(d)  Ventilation  must,  be  secured  by  means  of  an  air  inlet 
placed  not  more  than  one  foot  above  the  floor  and  an  outlet  at 
the  ceiling  line.  The  area  of  the  inlet  and  the  outlet  must  not 
be  less  than  one  hundred  square  inches  per  100  kilowatts  or  frac- 
tion thereof  of  transformer  capacity.  These  openings  should, 
when  exposed  to  the  weather,  be  protected  by  a  louvre  or  some 
other  means  of  preventing  the  entrance  of  rain  or  snow.  The 
openings  inside  of  the  building  must  be  protected  by  a  suitable 
screening. 

(e)  The  necessary  connections  from  the  high  tension  cables 
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to  the  transformers  and  from  the  transformers  to  the  secondary 
bus  in  the  transformer  room  will  be  provided  by  the  company. 
The  customer's  wiring  must  be  extended  into  the  room  and  pro- 
vided with  suitable  lugs  to  be  connected  to  the  company's 
secondary  bus.  The  secondary  service  switch  must  be  installed 
at  the  most  available  point  immediately  outside  the  transformer 
room.  The  division  of  expense  of  installing  the  primary  cables 
and  conduit  entering  the  premises  will  be  determined  in  accord- 
ance with  the  general  rules  for  underground  services,  which  ap- 
pear on  page  9.  Meters  will  not  be  installed  inside  of  the  trans- 
former vaults  or  rooms,  but  should  be  placed  as  near  as  practicable 
to  the  same,  the  location  to  be  approved  by  the  company. 

(f)  Where  transformers  are  supplied  from  the  company's 
transmission  system  at  voltages  above  5,000,  the  requirements 
are  greater  than  for  the  2300/4000  volt  system,  and  such  rooms 
must  be  constructed  in  accordance  with  specifications  on  file  in 
the  office  of  the  engineering  department,  copies  of  which  will  be 
furnished  upon  application. 

The  rules  in  effect  since  July  8,  1918,  which  contain  the  pro- 
visions in  question,  read  as  follows: 

Transformer  VauUs. 

Where  the  installation  of  transformers  is  made  on  the  custom- 
er's premises  and  the  conditions  are  such  that  transformers 
cannot  be  supported  on  poles,  the  installation  will  be  made  in  a 
fireproof  vault  of  room  furnished  at  the  expense  of  the  customer. 
Such  vault  or  room  must  be  located  so  as  to  be  conveniently  ac- 
cessible to  the  point  of  entrance  of  the  service  cables. 

The  installation  of  the  necessary  conductors  from  the  primary 
cables  to  the  transformers  and  from  the  transformers  to  the  in- 
terior wiring  will  be  made  by  this  company  at  the  expense  of  the 
customer.  The  transformers  and  primary  fuses  will  be  furnished 
by  this  company. 

(a)  The  square  feet  of  floor  space  required  for  this  room  de- 
pends upon  the  transformer  capacity  and  shall  be  as  shown  in 
the  following  table : 

Up  to  and  including  20  kw.  hr.  36  sq.  ft.  per  transformer. 

25  to  100  kw.  hr.  inclusive,  50  sq.  ft.  per  transformer. 
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Larger  than  100  kw.  hr. — to  be  detennined  by  special  ruling 
of  the  distribution  division  of  the  company  in  each  case. 

All  transformer  vaults  or  rooms  ai*e  to  have  clear  headroom  of 
.8  feet. 

(b)  A  suitable  fireproof  door  of  standard  height  and  not  less 
than  forty  inches  in  width  must  be  provided. 

This  door  should  be  so  arranged  as  to  facilitate  the  moving  of 
transformers  in  or  out  of  the  room.  A  standard  padlock  for  the 
door  will  be  provided  by  the  company. 

(c)  In  cases  where  the  transformer  room  is  located  above  the 
ground  floor  and  transformers  cannot  be  taken  to  or  from  the 
room  by  means  of  an  elevator,  a  permanent  provision  must  be 
made  by  the  customer  for  hoisting  the  transformers  to  the  floor 
on  which  the  room  is  located.  Such  hoisting  facilities  must  be 
suitable  for  handling  a  load  of  approximately  three  thousand 
pounds.  Where  the  entrance  door  is  not  readily  accessible  at  the 
same  floor  level,  a  suitable  platform  must  be  provided  in  front 
of  the  entrance  door  with  a  ladder  or  stairway  leading  thereto, 
so  arranged  as  to  give  ready  access  to  the  door  of  the  transformer 
room  at  all  times. 

(d)  Ventilation  must  be  secured  by  means  of  an  air  inlet 
placed  not  more  than  one  foot  above  the  floor  and  an  outlet  at 
the  ceiling  line.  The  area  of  the  inlet  and  the  outlet  must  not  be 
less  than  one  hundred  square  inches  per  100  kilowatts  or  fraction 
thereof  of  transformer  capacity.  These  openings  should,  when 
exposed  to  the  weather,  be  protected  by  a  louvre  or  some  other 
means  of  preventing  the  entrance  of  rain  or  snow.  The  openings 
inside  of  the  building  must  be  protected  by  a  suitable  screening. 

(e)  The  secondary  service  switch  must  be  installed  at  the 
most  available  point  immediately  outside  the  transformer  room. 

Motors  will  not  be  installed  inside  the  transformer  vaults  or 
rooms  but  should  be  placed  as  near  as  practicable  to  the  same  at 
a  location  to  be  approved  by  the  company. 

(f)  Where  transformers  are  supplied  from  the  company's 
transmission  system  at  voltages  above  five  thousand,  the  require- 
ments are  gi-eater  than  for  the  2300/4000  volt  system,  and  such 
rooms  must  be  constructed  in  accordance  with  specifications  on 
file  in  the  oflace  of  the  engineering  department,  copies  of  which 
will  be  furnished  upon  application, 
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The  reBpondent  represents  that  during  the  period  of  the  war 
it  was  found  necessary  to  provide  for  the  necessary  financing  of 
extensions  in  unusual  ways,  and  the  occasion  for  the  change  in 
the  rule  to  place  more  of  the  expense  on  the  consumer  was  that 
the  company  believed  certain  expenditures  in  connection  with 
transformer  vault  installations  might  properly  be  borne  by  the 
particular  consumer  incurring  the  expense  and  directly  benefited 
thereby,  and  should  not  be  a  burden  on  the  company.  There  are 
some  advantages  to  the  consumers  served  nndergi'ound  in  that 
the  transformers  are  usually  located  nearer  the  center  of  distribu- 
tion of  the  building,  thereby  making  shorter  interior  wiring  cir- 
cuits possible.  In  addition  to  this,  such  installations  are  not  so 
likely  to  be  interfered  with  by  lightning  disturbances,  storms, 
etc.  In  practically  every  case  where  a  transfoiiner  vault  is  in- 
stalled, the  installation  is  made  for  the  sole  benefit  of  the  consum- 
er served. 

Where  it  is  possible,  from  a  physical  point  of  view  to  make  the 
installation  outside  on  poles,  the  company  prefers  ta  do  so,  as 
the  outside  equipment  is  more  accessible  for  maintenance,  and 
such  installations  ai*e  especially  advantageous  on  account  of  the 
better  ventilation  provided.  It  sometimes  happens,  however, 
that  the  company  cannot  get  permission  to  erect  poles  necessary 
ta  support  an  outside  substation,  or  such  an  installation  may  take 
up  so  much  space  in  an  alley  that  the  proper  use  of  the  alley  is 
prevented.  The  company  represents  that  it  does  not  insist  on 
doing  the  work  in  connection  with  these  installations,  but  allows 
the  consumer  to  have  the  work  done  by  outside  contractors. 

According  to  the  testimony  in  the  case,  it  costs  from  two  to 
four  times  as  much  to  furnish  the  service  underground  as  over- 
head. From  twenty-five  to  thirty  vault  installations,  served  from 
the  4,000  volt  distribution  system,  are  made  annually,  and  eight 
to  ten  installations  are  annually  made  to  be  connected  to  the  18,- 
000  volt  transmission  line.  The  cost  of  the  installations  on  the 
distribution  system  vary  from  $140  for  60  kilowatt  installations 
to  $1,200  for  600  kilowatts,  at  an  approximate  average  of  $500 
per  installation  above  the  cost  of  an  overhead  installation  of  sim- 
ilar capacity.    The  cost  of  each  installation  for  connection  to  the 

12,000  volt  transmission  line  is  considerably  gi*eater,  ranging 
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from  $6,000  to  $7,000  above  the  cost  of  an  overhead  0(miiecti<m 
for  the  same  size  installatioQ. 

The  regulations  as  submitted  by  the  Commonwealth  Edison 
Company  in  these  proceedings  for  the  oopsideraticm  of  the  Com- 
mission provide  for  a  modification  of  the  rule  issued  July -8, 
1918,  by  the  provision  that  the  work  of  installing  the  primary 
cables,  transformers  and  the  secondary  wiring  within  die  vault 
will  be  performed  by  the  company  at  the  expense  of  the  custom- 
er, except  that  the  amount  paid  by  the  customer  shall  be  the  esti- 
mated cost  of  making  the  transformer  vault  installation  less  the 
estimated  cost  of  making  an  equivalent  transformer  installaticm 
on  poles.  The  company  will  furnish  and  retain  owner^ip  of  the 
transformers  and  primary  fuses.  By  this  provision  the  cost  to 
the  consumer  according  to  the  proposed  rule  is  reduced  by  the 
amount  of  the  cost  of  an  equivalent  overhead  installation. 

It  appears  from  the  record  that  the  proposed  rule  transfers  no 
burden  to  the  consumer,  but,  on  the  contrary,  where  transformer 
vaults  are  used,  lessens  the  expense  to  him  by  some  forty  or  fifty 
per  cent  of  what  he  was  required  to  pay  under  the  rules  in  effect 
previous  to  this  hearing.  The  respondent  represents  that  wheth- 
er an  extension  is  to  be  made  overhead  or  underground  is  usually 
definitely  determined  by  the  source  of  supply  available  and  the 
location  of  the  premises^  but  appears  willing,  as  indicated  in  its 
proposed  regulations,  to  modify  the  rules  relative  to  transformer 
vault  installations  to  reduce  the  expense  to  the  consimier,  as  set 
forth  above,  when  it  is  necessary  to  have  a  vault  constructed.  In 
the  proposed  rules  submitted  by  the  company  in  this  proceeding, 
it  appears  that  certain  other  modifications  are  su^ested,  such  as 
a  change  in  the  size  of  the  door  to  the  transformer  vault,  increased 
capacity  of  hoisting  facilities,  improved  ventilation,  and  more 
floor  space.  These  modifications  appear  to  have  been  proposed 
as  the  result  of  the  company's  longer  experience  with  transformer 
vault  installations,  and  appear  justified  as  provisions  for  addi- 
tional insurance  of  more  reliable  service. 

The  Commission,  having  fully  considered  all  the  evidence  in- 
troduced and  all  the  representations  and  arguments  presented, 
and  being  fully  advised  in  the  premises,  finds  that  the  aforesaid 
rules  of  the  Conunonwealth  Edison  Company,  issued  July  8, 

1918,  relating  to  charges  for  wiring  in  transformer  vaults  aie^ 
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in  part,  unreasonable  and  unfairly  discriminatory;  that  said 
rules  should  be  annulled  and  canceled;  and  that  the  modified 
rules,  as  submitted  at  the  hearing,  are  just  and  reasonable  and 
should  be  accepted  and  permitted  to  go  into  effect 

It  is  Uierefore  ordered  that  those  regulations  of  the  Common- 
wealth Edison  Company,  contained  in  the  "Book  of  Rules  and 
Information  Pertaining  to  Electric  Service,  Meters,  Wiring,  and 
Motors,"  issued  July  8,  1918,  and  relating  to  transformer  vaults, 
be,  and  the  same  are,  hereby,  annulled  and  canceled. 

It  is  further  ordered  that  those  regulations  of  the  Common- 
wealth Edison  Company  relating  to  transformer  vaults,  as  sub- 
mitted for  the  consideration  of  the  Commission  at  the  hearing 
in  this  case,  and  as  quoted  below,  be,  and  the  same  are,  hereby, 
accepted  and  made  effective  as  of  September  25,  1919.  These 
rules  read  as  follows: 

Transformer  Va/idts. 

Where  a  separate  transformer  installation  is  necessary  and 
local  conditions  are  such  that  the  transformers  cannot  be  installed 
in  the  usual  manner  on  poles,  the  installation  will  be  made  with- 
in the  building  in  a  suitable  vault,  constructed  at  the  expense  of 
the  customer,  in  accordance  with  the  following  specifications : 
1.  General. 

The  vault  or  room,  should  be  located  in  an  accessible  part  of 
the  building,  in  space  free  from  pipes  or  other  facilities  which 
may  require  attention  periodically,  and  must  be  constructed  of 
fireproof  materials  in  accordance  with  the  rules*  14  and  45,  of 
the  electrical  code  of  the  department  of  gas  and  electricity  of  the 
city  of  Chicago.  The  room  must  be  provided  with  a  door  of 
standard  height,  not  less  than  36"  wide,  and  in  case  the  trans- 
former units  are  larger  than  50  kilowatts,  the  door  should  be  48" 
wide.  The  door  must  be  hinged  and  provided  with  a  hasp  suit- 
able for  a  standard  padlock,  which  will  be  provided  by  the  com- 
pany. The  location  of  the  ddor  must  be  such  as  to  permit  ready 
handling  of  the  transformers  in  and  out  of  the  room. 

In  case  the  room  is  above  the  ground  floor,  unless  there  is  ade- 
quate elevator  service  available,  permanent  facilities  must  be 
provided  by  which  transformers  weighing  5,000  pounds  each  can 
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be  handled  to  and  from  the  transformer  room.    The  entrance  to 
such  rooms  must  be  readily  accessible  if  above  the  floor  level 
Suitable  lighting  should  be  provided  within  the  vault 

2.  UfiOO  Volt  system. 

(a)  Floor  Space. 

The  vault  should  be  rectangular  in  form  if  possible,  the  width 
to  be  not  less  than  6  feet  in  installations  made  up  of  transformers 
of  less  than  50  kilowatts  and  not  less  than  10  feet  in  lajrger  in- 
stallations. The  floor  area  must  be  not  less  dian  the  amount 
following: 

Single  Transformers — 

Up  to  and  including  25  kw.  hr 36  square  feet 

26  to  100  kw.  hr.  inclusive 50  square  feet 

Tico  Transformers — 

Up  to  and  including  50  kw.  hr.  total  capacity 40  square  feet 

51  to  150  kw.  hr.  inclusive 60  square  feet 

Three  or  Fottr  Transformers — 

Up  to  and  including  60  kw.  hr 150  square  feet 

61  to  200  kw.  hr , 225  square  feet 

201  to  500  kw.  hr 300  square  feet 

The  space  for  larger  installations  varies  largely  with  local  con- 
ditions and  must  be  determined  after  consultation  with  the  dis- 
tribution division  of  the  company. 

(b)  Head  Boom. 

The  vault  must  have  a  clear  height  of  at  least  8  feet  from 
floor  to  ceiling. 

(c)  Ventilation. 

To  protect  transformers  from  overheating,  air  inlets  and  out- 
lets of  ample  dimensions  must  be  provided.  The  inlets  must  be 
placed  not  more  than  one  foot  from  the  floor  of  the  room  and 
must  be  arranged  to  take  in  air  from  outside  the  building.  There 
should  be  an  inlet  opposite  each  transformer  in  the  larger  instal- 
lations. The  air  outlets  must  be  not  less  than  one  foot  below  the 
ceiling  and  should  be  terminated  outside  the  building  in  suitable 
ventilation  outlet. 

Where  openings  are  made  direct  to  the  outside  air,  they  should 
be  provided  by  suitable  louvres  to  protect  from  rain  and  snow, 
and,  if  accessible  to  persons,  by  suitable  wire  screens. 

The  area  of  inlets  and  outlets  must  each  be  not  less  than  the 
amounts  following: 
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Up  to  and  including  25  kw.  hr.  1  square  foot 
For  larger  installations,  the  area  should  be  not  less  than  3 
square  inches  per  kilowatt  hour  of  transformer  capacity. 

(d)   Wiring. 

The  meter  and  secondary  service  switch  must  be  placed  out- 
side the  transformer  room,  in  an  approved  location.  The  con- 
nections from  the  secondary  service  switch  to  the  vault  must  be 
provided  by  the  customer. 

The  work  of  installing  the  primary  cables,  transformers,  and 
secondary  wiring  within  the  vault,  will  be  performed  by  the  com- 
pany at  the  expense  of  the  customer,  provided,  however,  that  the 
company  will  furnish  and  retain  ownership  of  the  transformers 
and  primary  fuses,  and  provided  further  that  the  amount  paid 
by  the  customer  shall  be  the  estimated  cost  of  making  the  trans- 
former vault  installation  less  the  estimated  cost  of  making  an 
equivalent  transformer  installation  on  poles. 

3.  Transm  issioii  System, 

Transformers  supplied  from  the  transmission  system  at  volt- 
ages above  7,500,  require  greater  floor  space  and  head  room. 
Such  vaults  must  be  consti-ucted  in  accordance  with  specifications 
on  file  in  the  engineering  department  of  the  company,  copies  of 
which  will  be  furnished  upon  request. 


MASSACHUSETTS  DEPARTMENT   OF  PUBLIC   UTILITIES. 

SELECTMEN  OF  FALMOXJTH 

V. 

BUZZAEDS  BAY  ELECTRIC  COMPANY. 
[G.  A  E.  1210.] 

Bates  —  Electricity  —  Meter  and  flat  rate  schedules, 

1.  While  a  meter  rate  for  electricity  is  ordinarily  preferable  to  a 
flat  rate  based  upon  the  relative  demands  of  the  consumers,  the  latter 
may  not  be  inequitable  under  exceptionable  circumstances  in  the  case 
of  a  company  supplying  annual  and  seasonal  consumtrs. 

Service  —  Extensions  —  Financing, 

2.  The  practice  of  an  electrical  company  to  make  extensions  and 
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service  connections  dependent,  in  some  meMure,  upon  the  wiUingneas 
of  consumert  so  sapplied  to  provide  the  neoessary  capital  therefor,  is 
not  ordinarily  justified. 

[February  2,  1920.] 

Complaint  of  selectmen  of  Falmonth  rdatiye  to  quality  and 
price  of  electricity  sold  and  delivered  by  the  Buzzards  Bay  Elec- 
tric Company ;  dismissed  without  prejudice. 

Appearances :  John  Sylvia  for  Falmouth  Board  of  Trade. 

By  the  Department:  This  is  a  complaint  in  writing,  under 
§  162  of  chapter  742  of  the  Acts  of  the  year  1914,  by  the  select- 
men of  Falmouth  of  the  quality  and  price  of  the  electricity  sold 
and  delivered  by  the  Buzzards  Bay  Electi'ic  Company. 

The  complaint  was  filed  on  September  30, 1919,  and  after  due 
notice,  as  required  by  law,  the  Board  of  Gas  and  Electric  Light 
Commissioners  gave  a  public  hearing  in  Falmouth  to  the  peti- 
tioners and  the  company  on  October  31,  1919,  but  did  not  com- 
plete its  investigation  and  reach  a  decision  before  going  out  of 
office  on  November  30,  1919. 

This  company  is  supplying  electricity  in  the  towns  of  Fal- 
mouth, Bourne,  Barnstable,  Sandwich,  Yarmouth,  Harwich,  and 
Chatham.  It  has  a  power  station  at  tidewater  at  FalmouUi,  but 
since  1917  has  purchased  substantially  all  of  its  electricity  at 
the  canal  in  Bourne  from  the  Southeastern  Massachusetts  Elec- 
tric Company  which  in  turn  receives  the  electricity  at  Wareham 
from  the  transmission  line  of  the  !N'ew  Bedford  Gks  &  Edison 
Light  Company.  Prior  to  1909  there  was  no  electric  company 
operating  on  the  cape  east  of  the  canal,  save  a  small  company 
supplying  Provincetown  only.  By  the  erection  of  lines  to  dis- 
tribute electricity  in  the  villages  supplied  and  their  connection 
by  high  tension  transmission  lines  to  the  power  station  at  Fal- 
mouth and  to  the  interconnection  at  the  canal  above  mentioned, 
the  Buzzards  Bay  Company  has  been  steadily  extending  its  serv- 
ice from  Falmouth  to  Chatham,  a  distance  of  about  thirty-five 
miles.  This  portion  of  the  cape  has  a  permanent  population  of 
something  over  twenty  thousand,  which  in  summer,  due  to  its 
many  natural  attractions,  is  greatly  increased  by  residents  and 
by  the  guests  of  the  hotels  along  its  north  and  south  shores  and 
on  Buzzards  Bay.    But  the  permanent  as  well  as  the  summer 
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residents  are  widely  scattered  among  many  small  villages,  and 
there  is  but  little  manufacturing  or  other  opportunities  for  de- 
veloping industrial  business. 

This  complaint  was  filed  by  the  selectmen  at  the  request  of  the 
commercial  customers  of  the  company  and  particularly  in  behalf 
of  the  Falmouth  board  of  trade.  Their  grievance  was  two-fold, 
fii-st  of  frequent  interruptions  in  the  service  and  irregular  volt- 
age, and,  second,  of  the  price. 

The  interruptions  were  beyond  dispute,  although  there  was 
some  difference  of  opinion  as  to  their  duration,  and  the  same  was 
true  of  the  irregularities  in  the  voltage.  There  appeared  to  have 
been  an  unusual  amount  of  trouble  due  to  lightning  this  past 
summer,  and  interruptions  also  occurred  to  some  extent  on  por- 
tions of  the  transmission  line  beyond  the  control  of  the  Buzzards 
Bay  Company.  Such  interruptions  are  incident  in  some  degree 
to  all  distribution  systems  but  particularly  to  the  initial  opera- 
tion of  any  high  tension  long  distance  transmission  system  and 
may  be  overcome  largely  after  the  local  conditions  are  better  un- 
derstood. Steps  are  being  taken  to  localize  such  troubles  and, 
for  that  matter,  to  eliminate  them  altogether  so  far  as  this  is  prac- 
ticable. These  steps  include  an  endeavor  to  locate  and  to  correct 
the  irregularities  in  voltage  already  mentioned.  A  further  sur- 
vey and  inquiry  as  to  their  extent  and  effectiveness  will  be  made 
in  the  spring  before  the  opening  of  the  next  season.  Should  such 
interruptions  or  irregularities  occur  meantime  or  thereafter,  the 
Commission  should  be  notified  at  once,  so  that  a  prompt  investi- 
gation may  be  made. 

Prior  to  June  1, 1919,  the  company  had  had  in  force  a  monthly 
charge  based  on  the  connected  load  or  maximum  demand.  Dur- 
ing the  months  of  Jime,  July,  August,  and  September  there  was 
a  discount  of  20  per  cent  for  prompt  payment  and  during  the 
eight  remaining  months  of  40  per  cent.  During  the  four  sum- 
mer months  an  alternative  meter  rate  was  offered  "for  churches, 
hotels,  stores,  shops,  saloons,  bowling  alleys  and  places  of  amuse- 
ment (other  than  moving  picture  houses)  and  to  all  other  custom- 
ers for  power,  heating  and  cooking  devices,  who  have  installed  a 
special  circuit  therefor."  Very  few  customers  were  entitled  to, 
or  availed  themselves  of,  if  so  entitled,  the  meter  rate,  on  June 
30,  1919,  but  37  out  of  1,640  customers  being  so  served.    On 
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June  1,  1919,  a  new  schedule  of  rates  was  put  in  force,  not  dif- 
fering in  theory  but  increasing  both  the  so-called  capacity  aud 
meter  rates  and  decreasing  the  summer  discount.  A  copy  of  so 
much  of  this  schedule  as  relates  to  the  so-called  "capacity"  and 
meter  rates  is  attached  marked  "A."  Other  rates  for  "offpeak" 
«iervice,  moving  picture  machines  and  power  were  not  seriously 
challenged  at  the  hearing  and  need  not  be  set  forth  here.  Tlie 
need  of  additional  revenue  was  the  avowed  reason  for  this  in- 
crease in  rates. 

The  past  ten  years  have  been  difficult  and  trying  for  the  com- 
]>any.  Beginning  without  any  business  whatever  it  has  had  to 
extend  its  lines  over  a  wide  area  in  order  to  secui-e  business.  Its 
investment  has  necessarily  gi*own  more  rapidly  than  its  sales  of 
electricity,  and  the  cost  of  developing  its  business  has  been  heavy. 
Money  for  its  plant  was  hard  to  raise  and  was  secured  by  loans, 
chiefly  from  the  Boston  Electric  Associates,  a  voluntaiy  associa- 
tion controlling  through  stock  investment  not  only  the  Buzzards 
Bay  Company,  but  the  gas  and  electric  companies  operating  on 
Martha's  Vineyard  as  well.  As  the  debt  therefor,  so  created,  bas 
steadily  increased,  the  net  earnings  have  not  proved  sufficient  to 
pay  the  interest  thereon  by  over  $26,000.  This  has  been  especial- 
ly true  since  the  beginning  of  the  war  until  the  past  year  began 
to  show  sufficient  income  to  take  care  of  interest  The  company 
has  been  economically  managed,  and  when  the  increase  in  rates 
was  made  last  June,  the  need  of  additional  revenue  was  impera- 
tive in  the  interest  both  of  the  company  and  of  adequate  and  re- 
liable service  for  the  communities  supplied.  For  that  matter  no 
serious  question  w^as  raised  over  the  right  of  the  company  to  a 
reasonable  return  on  its  property  necessarily  and  actively  used 
for  the  public  convenience. 

The  principal  insistence  of  those  appearing  at  the  hearing  was 
that  they  should  be  accorded  the  right  to  metered  service.  Com- 
parison was  also  made  to  the  company's  disadvantage  of  the  cost 
of  using  electricity  at  its  rates  with  the  cost  under  like  conditions 
at  the  meter  rates  of  other  companies  in  adjoining  territory  and 
elsewhere. 

The  objection  to  the  company's  method  of  chai'ging  is  natural. 
A  kilowatt  hour  is  now  the  established  unit  for  measuring  elec- 
tricity.    It  represents  a  definite  amount  of  energy.     It  will  do 
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exactly  the  same  amount  of  work  for  one  customer  as  for  another. 
As  between  customers  using  electricity  under  like  conditions  it 
is  probably  the  fairest  basis  of  charge.  Each  customer  pays  for 
what  he  uses  and  can  control  his  bill  by  his  consumption  and  so 
has  the  benefit  of  his  own  economy  in  using  electricity.  In  con- 
trast there  are  some  serious  disadvantages  in  the  present  basis  of 
charge,  not  the  least  being  the  uneconomical  cousinnption  of  cur- 
rent by  customers  olice  their  demands  are  established.  Moreover, 
the  application  of  the  charge  to  the  whole  or  some  proportionate 
part  of  the  connected  load  calls  for  the  utmost  good  faith  on  the 
part  both  of  the  company  and  the  customer. 

But  the  practical  difBculty  which  the  company  must  encounter 
is  that  the  extent  and  character  of  its  investment  is  in  large  meas- 
ure controlled  by  the  brief  summer  business,  when  the  largest  de- 
mand is  made  for  the  shortest  possible  use  of  electricity  of  the 
year.  If  the  plant  were  operated  for  the  summer  season  only, 
the  company  would  not  dispense  with  any  of  the  investment 
which  it  now  has,  and  its  saving  in  operating  expenses  would  be 
confined  largely  to  the  cost  of  the  electricity  distributed  in  the 
winter  months.  Under  such  circumstances  the  problem  is  to 
secure  from  the  seasonal  users  their  fair  proportion  of  the  needed 
revenue,  and  it  is  at  least  doubtful  whether  a  metered  rate  can 
be  so  devised  as  to  make  as  fair  an  apportionment  of  the  burden 
between  the  seasonal  and  permanent  customers  as  a  rate  based 
upon  their  respective  demands  upon  the  station.  Moreover  the 
statute  provides  that  "no  charge  shall  be  made  ...  for  the 
use  of  a  meter  during  any  portion  of  twelve  consecutive  months, 
if  the  consumer  during  that  time  uses  electricity  to  the  value  of 
$9."  Unless  a  kilowatt  hour  charge  were  made  so  high  as  to  be 
prohibitive,  it  is  doubtful  if  during  the  summer  months  more 
than  $9  could  be  collected  from  a  substantial  proportion  of  the 
summer  customers.  There  is  also  the  further  fact  that  the  instal- 
lation of  meters  would  require  the  investment  of  between  $20,- 
000  and  $30,000  at  a  time  when  the  company  is  having  difficulty 
in  raising  money  to  make  extensions  and  run  services  urgently 
needed. 

[1]  In  view  of  these  facts  and  considerations,  exceptional  as 
compared  with  conditions  encountered  by  the  vast  majority  of 
companies,  the  Commission  is  not  convinced  that  tie  company's 
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plan  of  a  flat  rate,  based  upon  the  relative  demands  of  its  cus- 
tomers, with  a  large  differential  in  favor  of  those  using  electric- 
ity throughout  the  year,  is  so  inequitable  as  to  warrant  its  dis- 
continuance. In  reaching  this  conclusion  the  Commission  must 
not  be  assumed  to  have  endorsed  generally  a  demand  as  superior 
to  a  meter  rate.  As  the  earnings  of  the  company  improve  and  it 
can  fairly  be  said  to  have  taken  on  the  bulk  of  the  business  avail- 
able in  its  territory,  a  gradual  change  to  the  meter  system  may 
seem  best  and  a  proper  rate  scheme  worked  out.  At  this  critical 
period  in  its  career,  the  inmiediate  requirement  of  such  a  step  or 
any  substantial  change  in  its  system  of  rates,  necessarily  experi- 
mental as  to  effect,  might  prove  disastrous  and  seems  inexpedient 
All  agreed  at  the  hearing  that  electric  service  is  of  the  utmost 
importance  to  the  convenience  and  comfort  of  the  residents  of 
the  cape  and  of  their  summer  visitors,  whether  undertaken  by 
this  c(Hnpany  or  any  other  or  others.  Plants  could  hardly  have 
been  installed  and  business  secured  much  more  promptly  than 
has  been  the  case,  especially  with  the  trying  war  years  interven- 
ing. Moreover  the  same  problems  would  have  been  met  which 
this  company  has  met.  With  patience  and  good  will  on  both 
sides,  there  is  reason  to  believe  that  the  existing  system  will  most 
reasonably  and  adequately,  both  in  rates  and  service,  the  require- 
ments of  the  communities  to  be  supplied.  Furthermore  the  statu- 
tory remedies  in  case  of  any  question  are  speedy  and  effective. 

[2]  One  source  of  criticism  must  also  be  mentioned.  It  ap- 
pears to  have  been  the  practice  of  the  company,  during  the  past 
few  years  when  money  was  hard  to  raise,  to  make  extensions  and 
service  connections  dependent  in  some  measure  upon  the  willing- 
ness of  the  customers  to  be  so  supplied  to  provide  the  company 
with  the  necessary  capital  therefor.  This  is  a  practice  which  is 
not  ordinarily  justified.  Customers  of  a  privately  owned  public 
service  company,  professing  to  serve  them,  are  bound  to  pay  fair 
and  reasonable  rates  for  the  service  furnished,  but  are  not  bound 
to  supply  the  necessary  capital  for  the  undertaking.  This  state- 
ment, of  course,  has  no  relation  to  reasonable  requirements  to 
insure  a  proper  return  on  extensions  or  services  run  to  supply 
individual  customers. 

It  was  also  claimed  at  the  hearing  that  the  power  rates  were 
such  as  to  discourage  the  introduction  of  private  water  systems 
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operated  by  small  motors  which  start  the  ptimps  whenever  the 
tank  pressure  reaches  a  minimum.  The  company's  policy  is 
doubtless  influenced  by  a  desire  to  keep  the  system  load  low  and 
thereby  secure  a  more  advantageous  rate  in  the  purchase  of  elec- 
trioily.  But  having  regard  to  this  factor,  the  Commission  is 
nevertheless  of  the  opinion  that  this  business  may  be  taken  at 
better  rates  than  now  offered  with  advantage  to  the  company  and 
to  the  communities  served.  Without  undertaking  to  establish 
such  a  rate,  but  leaving  that  to  the  company  in  the  first  instance, 
the  Commission  is  of  the  opinion  that  a  rate  applicable  to  that 
and  similar  small  motor  service  should  at  once  be  established. 

The  following  is  therefore  adopted:  On  the  complaint  in  writ- 
ing, under  §  162  of  chaptar  742  of  the  Acts  of  the  year  1914, 
by  the  selectmen  of  Falmouth  of  the  quality  and  price  of  the 
dectricity  sold  and  delivered  by  the  Buzzards  Bay  Electric  Com- 
pany, after  notice  and  a  public  hearing,  as  required  by  law,  it  is 
ordered  that  said  complaint  be  dismissed  without  prejudice. 


HINNISOTA  RAHiROAD  A  WAIIKHOIT8B  OOBIMISSKHY. 

BE  BELLINGHAM  TELEPHONE  COMPANY. 

Service  —  Telephones  —  Abandonment, 

Before  telephone  service  is  abandoned,  it  is  the  duty  of  the  com- 
pany to  the  public,  to  take  all  reasonable  steps  to  operate  the  property 
successfully. 

[December  9,  1919.] 

Application  for  authority  to  surrender  indeterminate  penpit 
for  the  Nassau  exchange,  and  be  permitted  further  to  remove  its 
wire  plant,  station  equipment  and  central  office  equipment  from 
the  village  of  Nassau  and  immediate  vicinity;  denied. 

By  the  Commission:  The  above  matter  came  on  for  hearing 
before  the  Commission  at  the  Oity  Hall,  Nassau,  Minnesota, 
November  10, 1919  at  7 :30  p.  m.,  according  to  notice  duly  issued 
and  served. 

The  Bellingham  Telephone  Company  is  a  corporation  engaged 
in  the  business  of  furnishing  telephone  servicej  with  exchanges 
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located  in  the  villages  of  Bellingham  and  Nassau,  county  of  Lac 
qui  Pavle,  state  of  Minnesota. 

It  has  470  telephones  in  service,  serving  the  territory  adjacent 
and  surrounding  these  two  villages,  there  being  361  rural  sta- 
tions; in  the  village  of  Bellingham,  81  stations;  in  the  village  of 
Nassau,  26  stations.  The  fact  that  in  the  village  of  Nassau,  a 
place  of  225  people,  there  are  20  telephones,  with  four  or  five 
farm  lines  extending  into  the  country,  shows  a  public  demand 
for  the  service. 

The  application  seeks  to  discontinue  the  telephone  service  in 
the  village  of  Nassau  by  cancelling  the  indeterminate  permit 
and  removing  the  central^  office  equipment,  the  claim  being  made 
that  the  revenues  from  Nassau  do  not  meet  the  expenses  of  oper- 
ating the  same. 

The  figures  introduced  at  the  hearing  show  a  revenue  for  the 
first  six  months  of  1919  of  $235.67,  with  an  expaise  for  the  same 
period  of  $356.05.  This  would  indicate  a  loss  in  the  operations 
of  the  exchange  of  $120  in  the  six-month  period ;  that  this  reve- 
nue of  $235.65  is  the  revenue  derived  from  the  telephones  within 
the  village  limits  and  certain  rural  switching,  no  credit  being 
given  for  switching  company  owned  rural  lines,  and  no  alloca- 
tion made  for  the  expense  incident  to  the  switching  of  several 
farm  lines  owned  by  the  company  and  operated  out  of  the  Nassau 
exchange.  The  revenues  that  should  be  properly  credited  to  the 
Nassau  exchange,  in  the  opinion  of  the  Commission,  woidd  ovw- 
come  any  deficit  caused  by  the  operaticHi  of  the  exchange. 

The  Bellingham  Telephone  Company  has  been  in  operation 
for  a  good  many  yeais  and  has  built  up  a  considerable  property 
in  this  territory,  their  plant  book  value  being  approximately  $41,- 
000.  The  company  has  paid  interest  on  a  funded  indebtedness 
of  $10,000,  and  at  least  for  a  number  of  years  past  has  paid  a 
5  per  cent  dividend  upon  the  common  stock  of  $24,000. 

Under  the  conditions  as  they  exist  in  the  territory  served  by 
the  applicant,  it  is  difficult  to  make  a  separation  of  exchange 
areas,  and  to  arbitrarily  say  that  one  portion  of  the  plant  should 
be  abandoned  merely  because,  by  arbitrary  separation  of  the  ex- 
penses, that  section  shows  an  operating  loss.  A  study  of  the  his- 
tory of  the  company  and  reports  filed  with  this  Commission  since 

1915,  would  indicate  that  there  are  business  economies  that  the 
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company  could  put  into  effect^  which  might  be  sufficient  to  save 
any  loss  to  the  ccanpany,  and  further,  if  such  economies  are  not 
practicable  that  the  company  has  its  recourse  under  the  laws  of 
this  state  to  seek  additional  revenues,  and  before  a  telephone 
property  should  be  abandoned,  it  is  the  duty  of  the  company  to 
the  public  to  take  all  reasonable  steps  to  make  a  successful  oper- 
ation of  the  property.  Under  the  evidence  before  the  Commis- 
sion, it  does  not  believe  it  is  justified  in  cancelling  the  indetermi- 
nate permit  for  the  village  of  Xassau,  or  allow  the  company  to 
discontinue  furnishing  service  in  that  village. 

Therefore,  it  is  ordered,  that  the  application  of  the  Bellingham 
Telephone  Company  for  cancellation  of  its  indeterminate  permit 
in  the  village  of  IsTassau  and  the  discontinuance  of  telephone 
service  be  denied. 


MISSOtTRI  PUBIilO  8SRVICE  COMMISSION. 

WALKER  D.  HINES,  Director  General  of  Railroads 
'   v. 
JOPLIN  WATER  WORKS  COl^IPANY. 

[Case  No.  2164.1 
J.  F.  OSBORNE,  Mayor  of  City  of  Joplin 

V. 

JOPLIN  WATER  WORKS  COMPANY. 
[Case  No.  2194.] 

Discrimination  —  Rates  —  Special  charges  to  tnannfacturerB, 

A  water  company  should  not  be  permitted  to  base  its  charges  on 
tile  use  made  of  the  water  supplied,  but  should  be  required  to  base 
them  upon  the  quantity  used,  and,  therefore,  a  special  rate  based  on 
the  mere  ground  that  the  users  are  manufacturers,  discriminates  against 
users  of  like  quantities  under  similar  circumstances;  and  it  is  im- 
material that  the  purpose  of  such  charge  is  to  encourage  manufacturing 
enterprises. 

[February  5,  1920.] 

Proceedings  involving  alleged  discriminatory  water  charges ; 
sustained. 
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Blair,  Commissioner:  The  issue  inyolved  in  these  cases  is  the 
propriety  of  a  charge  by  the  Joplin  Water  Works  Company  for 
water  famished  the  complainants,  being  certain  consumers  of 
water  at  Joplin,  which  charge  is  proposed  to  be  made  for  all  water 
consumed  by  complainants  during  and  since  August,  1919,  at 
the  rate  of  22  cents  per  1,000  gallons.  The  matter  was  first 
brought  informally  to  the  attention  of  the  Commission  in  a  letter 
from  the  United  States  Kailroad  Administration  concerning  such 
proposed  charge  at  the  Joplin  union  depot.  No  foi-mal  complaint 
was  filed  on  behalf  of  said  Union  Depot  Company,  but  its  in- 
formal complaint  will  be  considered  in  the  disposition  of  this 
case.  The  other  complainants  include  the  Frisco  building,  the 
Missouri  Pacific  Railroad  Company,  the  Connor  hotel,  and  own- 
ers of  certain  steam  laundries  at  JopliiL 

By  authority  of  its  franchise  and  its  schedule  on  file  in  the 
office  of  this  Commission,  the  Joplin  Water  Works  Company  for 
many  years  has  charged  a  rate  of  22^  cents  per  1,000  gallons  for 
water  furnished  for  dcHuestic  purposes,  certain  rates  for  water  for 
manufacturing  purposes  from  17  cents  per  1,000  gallons  to  4^ 
cents  per  1,000  gallons^  depending  (m.  the  amount  consumed 
monthly,  and  a  rate  not  exceeding  '22  cents  per  1,000  gallons  for 
water  consumed  for  all  purposes  not  otherwise  enumerated.  Pro- 
yision  for  flat  rates  is  also  made,  but  same  is  not  involved  here. 

Prior  to  August  1,  1919,  the  water  company  billed  the  com- 
plainants at  the  manufacturers'  rate.  With  the  possible  excep- 
tion of  the  complainants  operating  laundries,  no  claim  is  made 
that  complainants  are  manufacturers,  and  the  case  will  be  treated 
on  that  theory.  The  sole  question  is  whether  the  water  company 
should  collect  from  complainants  for  their  respective  consump- 
tion of  water  at  the  22-cent  rate,  or  whether  such  consumers 
should  be  billed  at  the  manufacturers'  rate.  The  water  company 
has  heretofore  charged  complainants  the  manufacturers'  rate  and 
the  reason  given  for  the  proposal  to  charge  the  22-cent  rate  is 
that  such  is  the  proper  rate  to  charge  under  the  true  interpreta- 
tion of  the  rate  schedule;  that  the  complainants,  not  being  pii- 
vate  domestic  consumers  or  manufacturers,  fall  into  the  class 
covered  by  the  22-cent  rate.  The  difference  in  classification 
makes  a  great  differ^ioe  in  the  monthly  bills  of  complainants.  A 
comparison  between  the  charges  against  the  Joplin  Ice  ft  Cold 
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Storage  Company,  classed  as  a  manufacturer,  and  the  Frisco 
Building  Oompanj,  one  of  the  cconplainants,  both  with  about 
the  same  average  monthly  use  of  water,  is  made  in  the  brief  of 
complainants.  The  average  monthly  consumption  of  the  Ice  & 
Cold  Storage  Company  is  1,379,369  gallons  and  the  Frisco  Build- 
ing 1,315,883  gallons.  For  the  Ice  &  Cold  Storage  Company 
the  monthly  bill  at  the  manufacturer's  rate  would  be  $106.40, 
and  at  the  22-cent  rate  the  Frisco  Building  would  pay  $289.30. 
Similar  comparisons  could  doubtless  be  made  for  aU  complain- 
ants. 

The  contention  of  complainants  is  that  the  water  company 
Bhould  not  be  permitted  to  base  its  charges  upon  the  use  made  of 
its  water  by  consimiers,  but  that  it  should  base  such  charges  upon 
the  quantity  used;  that  the  application  of  rates  and  charges 
claimed  to  be  proper  by  the  water  company  amounts  to  discrim- 
ination against  complainants. 

With  the  contention  of  complainants  we  find  ourselves  fully 
in  agreement.  The  extent  of  the  use  made  of  the  water  by  the 
consumer,  and  not  the  character  of  the  use  made  of  the  water, 
should  determine  the  charges.  Kegardless  of  whether  or  not  the 
company  is  right  in  classifying  complainants  at  the  22-cent  rate, 
under  the  true  interpretation  of  its  schedule,  the  classification 
Ihus  made  by  the  schedule  is  indefensibla  It  can  make  no  sort 
of  difference  to  the  company  whether  1,000  gallons  of  water 
withdrawn  from  its  mains,  under  similar  conditions,  are  used 
for  making  ice  or  for  washing  clothes,  washing  cars,  or  in  lava- 
tories ;  and,  other  conditions  being  the  same,  the  same  rate  should 
be  charged  in  both  cases.  The  complainants  and  those  classed  as 
manufacturers  are  really  wholesale  users  of  water  and  should  be 
so  classed  as  distinguished  from  domestic  consumers.  There  is 
here  no  contention  of  difference  in  cost  of  serving  complainants 
over  that  of  serving  manufacturers.  Neither  is  there  any  evi- 
dence that  the  service  at  the  manufacturers'  rate  will  result  in 
a  loss  to  the  company.  The  classification  is  purely  arbitrary  and 
discriminatory. 

Public  Service 'Commission  Law,  §  68,  subsections  2  and  3, 
are  as  follows : 

''2.  No  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  directly  or  indirectly  by  any  special 
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rate,  rebate,  drawback  or  other  device  or  method,  charge,  demand, 
collect  or  receive  from  any  person  or  corporation  a  greater  or 
less  compensation  for  ga^,  electricity,  water  or  for  any  service 
rendered  or  to  be  rendered  or  in  connection  therewith,  except 
as  authorized  in  this  act,  than  it  charges,  demands,  collects  or 
receives  from  any  other  person  or  corporation  for  doing  a  like 
and  contemporaneous  service  with  respect  thereto  under  the  same 
or  substantially  similar  circumstances  or  conditions. 

"3.  No  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  make  or  grant  any  undue  or  unreason- 
able preference  or  advantage  to  any  person,  corporation  or  local- 
ity, or  to  any  particular  description  of  service  in  any  respect 
whatsoever,  or  subject  any  particular  person,  corporation  or  local- 
ity or  any  particular  description  or  service  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  whatsoever." 

Under  authority  of  the  above  sections  the  Commission  in  Civic 
League  v.  St:  Louis,  Water  Department,  4  Mo.  P.  S.  C.  R.  412, 
P.U.R.1917B,  576,  required  the  removal  of  discrimination  in 
favor  of  manufacturers  as  against  other  metered  consumers  of 
water.     We  quote  from  page  448  of  that  decision: 

**Thus  the  prijjiciple  of  equality  designed  to  be  enforced  by 
legislation  and  judicial  decision  forbids  any  difference  in  charge 
which  is  not  based  upon  difference  of  service,  and  even  when 
based  upon  difference  of  service  must  have  some  reasonable  rela- 
tion to  the  amount  of  difference,  and  cannot  be  so  great  as  to 
produce  unjust  discrimination.'' 

And  again  quoting  from  page  453  of  same  decision : 

**The  uncontrovorted  evidence  establishes  the  fact  that  there 
is  no  difference  at  all  in  serving  the  metered  consumers;  they  are 
simply  connected  with  the  mains.  The  circumstances  or  condi- 
tions for  serving  both  general  consumers  and  manufacturers  are 
the  same  or  substantially  similar.  This  is  the  direct^  clear  testi- 
mony of  the  St.  Louis  Water  Commissioner.  Thus  the  estab- 
lished fact  being  that  the  service  reudefred,  the  cost  of  the  water 
to  the  city,  the  expense  of  its  distribution,  and,  in  brief,  the 
service,  in  each  case  being  like  and  contemporaneous,  as  all  the 
circumstances  or  conditions  in  the  furnishing  the  service  are 
exactly  the  same  in  every  respect  whether  the  water  supplied  is 
used  by  the  general  public  or  for  purely  manufacturing  purposes, 
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the  conclusion  follows  that  the  city  of  St.  Louis,  contrary  to  the 
express  terms  of  the  law,  is  charging  and  receiving  from  its  gen- 
eral metered  users  a  greater  compensation  for  water  and  for  the 
aervices  rendered  in  connection  therewith  than  it  charges  and  re- 
ceives from  metered  users  for  purely  manufacturing  purposes  for 
water  and  for  the  services  rendered  in  connection  therewith.  In 
this  there  is  plain  inequality,  unjust  discrimination,  undue  pref- 
erence, and  unreasonable  advantage  in  doing  a  like  and  contem- 
poraneous service.    .    .    . 

"On  this  feature  of  the  case,  our  conclusion  therefore  is  that 
the  schedule  of  rates  providing  a  le^s  charge  for  water  for  purely 
manufacturing  purposes  than  for  general  use,  is  plainly  unjust 
discrimination  under  the  well-settled  rule  of  the  common  law, 
as  well  as  under  the  Public  Service  Commission  Act,  which  is 
merely  declaratory  of  the  common-law  rule,  because  it  distinctly 
appears  that  the  classification  therein  is  unreasonable  and  un- 
just.'^ 

Many  cases  are  cited  in  the  briefs,  but  we  do  not  de^n  it  neces- 
sary or  advantageous  to  make  reference  to  them.  It  can  make 
no  manner  of  difference  that  the  manufacturers'  rate  was  wrung 
from  the  company  by  the  city  in  driving  a  close  bargain  in  the 
franchise  to  encourage  manufacturing  enterprises.  The  reason 
for  the  unlawful  discrimination  is  immaterial.  The  water  com- 
pany has  for  many  years  billed  complainants  and  others  similarly 
situated  at  the  manufacturers'  rate  and  as  long  as  the  present 
schedules  r^nain  in  force  it  should  continue  to  bill  them  in  the 
same  manner.  We  do  not  believe  it  was  ever  the  intention  to 
permit  the  company  to  charge  wholesale  users  of  water  a  rate  for 
metered  service  practically  no  less  than  the  level  rate  fixed  in 
the  franchise  and  the  company's  schedule  for  purely  domestic 
purposes.  Under  the  present  schedule,  complainants  cannot  be 
charged  more  for  water  than  the  charges  assessed  against  those 
classed  as  manufacturers  and  the  company  will  be  required  to  bill 
complainants  accordingly. 

An  order  in  conformity  will  issue. 

All  concur. 
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MISSOURI  PUBIilO  SERVIOB  OOMMI88IOH* 

JOHN  J.  NEES 

V. 

UNION  ELECTEIC  LIGHT  &  POWEB  COMPANY. 
[Case  No.  2208.} 

Bales  »  €omimi89ion  order  ktcreasing  —  Inter^^reUUion, 

1.  An  order  of  the  Commission  providing  that  an  electrical  com- 
pany add  5  mills  to  the  rates  provided  for  in  its  existing  schedules, 
is  not  to  be  considered  as  a  surdiarge  to  be  imposed  whether  or  not  a 
minimum  bill  is  rendered.  . 

Damoffes  —  Jurisdiction  of  CommisMon  ^  Un/ftroper  JMUng. 

2.  The  Missouri  Commission  has  no  power  to  assess  damages  for 
punishment  for  unlawful  or  fraudulent  action  on  the  part  of  &  utility 
in  billing  its  customers. 

[February  9,  1920.] 

Complaint  alleging  overcharges  and  imprcqper  and  frandnle&t 
billing;  complaint  sustained  only  as  to  overdiargcis  m^de  through 
improper  interpretation  of  an  order  of  the  Commission  and  bj 
mistake;  restitution  ordered. 

Flady  Commissioner:  Complaint  was  filed  by  John  J.  Nees 
of  St.  Louis,  hereinafter  termed  "complainant,"  on  October  18, 
1919,  against  the  Union  Electric  Light  &  Power  Company,  here- 
inafter termed  "defendant,"  engaged  in  generating  and  distribu- 
ting electricity  for  light  and  power  purposes  in  tho  city  of  St 
Louis. 

Complainant  alleges  that  the  defendant  had  knowingly  and 
willingly  defrauded  its  customers  by  adding  one-half  cent  per 
kilowatt  hour  to  certain  minimum  charges  provided  for  in  its 
schedule  of  rates  and  charges,  the  overcharge  in  the  case  of  John 
J.  Nees  amounting  to  35  cents,  covering  a  period  of  six  months, 
from  February  to  July,  1919 ;  in  the  case  of  Coming  and  Luley, 
amounting  to  8  cents,  covering  a  period  of  three  months,  from 
May  to  August,  1919,  .and  in  case  of  John  W.  Beck,  amoimting 
to  4  cents  for  the  month  of  June^  1919. 

Complainant  claims  that  the  overcharges  in  the  above  cases 
are  evidence  "that  the  books  of  defendant  will  show  that  defend- 
ant has  defrauded  all  its  consumers  having  a  minimum  charge 
contract" 
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Complainant  further  states  that  from  iJTovember  20,  1918,  to 
February  20,  1919,  defendant  had  "attempted  to  defraud  ccmi- 
plainant,  .  .  .by  rendering  bills  for  light  in  1,000  kilowatt 
hours  when  meter  only  r^stered  100  kilowatt  hours*"  Com- 
plainant requests  that  defendant  be  required  to  return  all  moneys 
collected  unlawfully  and  be  j)unished  for  its  unlawful  action. 

Defendant  made  answer  on  November  5,  1919,  acknowledging 
certain  overcharges  and  endeavoring  to  explain  same,  as  will  be 
set  forth  hereinafter ;  stated  that  part  of  the  overcharges  had  been 
either  canceled  or  refunded;  denied  that  it  had  knowingly  and 
willingly  violated  the  orders  of  the  Conunission,  or  that  it  had 
defrauded  or  attempted  to  defraud  the  complainant  or  any  of 
its  customers,  and  offered  to  investigate  as  to  the  charges  against 
the  parties  named  in  the  complaint,  and  if  any  overcharges  had 
been  made,  to  refund  same  to  the  respective  parties. 

A  hearing  was  held  by  three  of  the  Commissioners  at  St.  Louis, 
on  December  23,  1919.  Evidence  was  introduced  and  the  case 
was  submitted  for  decision  upon  the  record,  without  briefs  or 
argument. 

[1]  It  appears  from  the  evidence  that  defendant,  in  ease  No. 
1852,  entitled,  "In  the  matter  of  the  suspension  of  proposed  elec- 
tric rates  and  charges  of  the  Union  Electric  Light  &  Power  Com- 
pany, entitled  ^additional  charge  for  energy,'  applying  to  service 
at  St.  Louis,  Missouri,**  had  been  permitted  by  the  Conmiission 
to  add  5  mills  to  the  rates  provided  for  in  its  schedule  of  rates 
then  in  existence,  "for  each  kilowatt  hour  delivered  and  sold  to 
the  consumers."  Defendant  construed  this  to  mean  that  each 
kilowatt  hour  sold  was  to  carry  a  surcharge,  whether  or  not  a 
minimum  bill  was  rendered.  In  other  words,  it  assumed  that 
the  charge  of  5  mills  per  kilowatt  hour,  for  each  kilowatt  hour 
used,  should  be  added  to  the  minimum  charge  of  $1. 

It  appears  that  on  August  9,  1919,  the  Commission  advised 
the  defendant  that  its  interpretation  was  incorrect,  and  that  there- 
after the  company  discontinued  its  practice  of  adding,  to  the  min- 
imum charge  of  $1,  5  mills  for  each  kilowatt  hour  used. 

It  appears  further  from  the  evidence  that  the  employees  of 
the  defendant,  in  reading  the  meter  dial  of  the  complainant^  had 
improperly  read  the  dial,  resulting  in  each  100  kilowatt  hours 
used  being  charged  up  as  1,000  kilowatt  hours.     This  was  ex- 
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plained  as  follows :  The  company  has  in  use  a  number  of  4-dial 
Ft.  Wayne  watt  hour  meters  of  the  registration  capacity  of  999.9 
kilowatt  hours,  and  it  has  been  the  practice  of  the  company  to 
paint  out  the  last  dial  which  recorded  fractions  of  the  kilowatt 
hours,  but  through  some  inadvertence  this  was  not  done  on  the 
meter  on  complainant's  premises,  and  he  was  subsequently  billed 
upon  readings  of  the  meter,  which  resulted  in  charging  ten  times 
the  actual  kilowatt  hours  used.  The  evidence  did  not  disclose 
that  any  other  consumers  were  thus  improperly  billed  on  account 
of  faulty  readings  of  meters. 

It  is  estimated  that  about  two  thousand  customers  were  over- 
charged on  account  of  the  practice  of  the  company  in  adding,  to 
the  minimum  charge,  5  mills  for  each  kilowatt  hour  of  current 
used,  and  that  the  overcharges  amounted  to  from  a  few  cents  to 
about  35  cents. 

At  the  hearing,  the  company  offered  to  make  full  restitution 
in  all  cases,  and  complainant  offered  to  waive  the  matter  of 
charge  for  his  time  in  oonnection  with  his  negotiations  with  the 
company. 

Conchm(»i8, 

After  fully  considering  all  of  the  evidence,  the  Commission 
finds  as  follows : 

1.  That  defendant  acted  in  good  faith  in  its  construction  of 
the  Commission's  order  in  case  No.  1852,  referred  to  in  the  re- 
port herewith,  and  made  the  overcharges  as  a  result  of  such  con- 
struction and  not  with  the  intent  of  defrauding  complainant  or 
its  other  consumers. 

[2]  2.  That  this  Commission  has  no  power  to  assess  damages 
or  pimishment  for  unlawful  or  fraudulent  action  on  the  part  of 
a  utility  in  billing  its  customers,  and  that,  therefore,  complain- 
ant's request  in  this  respect  must  be  denied. 

3.  That  defendant  should  be  required  to  make  full  restitution 
in  all  cases,  where  it  has  rendered  bills  in  accordance  with  what 
the  Commission  has  decided,  is  an  improper  interpretation  of  its 
order  of  January  22,  1919,  in  case  No.  1852,  above  referred  ta 

4.  That  in  the  matter  of  overcharge  due  to  a  mistake  in  the 
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reading  of  the  dial  of  the  defendant's  meter,  restitution  has  been 
made  and  the  complaint  is  dismissed  as  to  this  oharga 
An  order  will  issne  accordingly. 

All  concur. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

RE  WINPIELD  TELEPHONE  EXCHANGE, 

[Case  No.  2082.] 

JfiscHniination  —  Rural  line  service . 

The  practice  of  a  telephone  company  of  allowing  subscribers  within 
the  limits  of  a  city  to  receive  rural  line  service  at  the  rates  charged 
rural  line  subscribers,,  is  discriminatory,  rates  charged  for  rural  service 
being  applicable  to  rural  line  subscribers  only. 

[February  10,  f920.] 

Application  for  anthority  to  increase  telephone  rates  for  serv- 
ice at  Winfield ;  temporary  increase  authorized. 

By  the  Commission:  This  case  is  at  issue  upon  the  order  of 
the  Commission  entered  on  the  24th  day  of  June,  1919,  suspend- 
ing the  Winfield  Telephone  Exchange's  P.  S.  0.  Mo.  No.  2,  can- 
celling P.  S.  C.  Mo.  No.  1,  at  Winiield,  Missouri,  the  same  con- 
taining certain  changes  in  rates  for  telephone  service  at  said 
company's  exchange  in  Winfield,  Missouri.  The  elfective  date 
of  said  schedule  "vras  thereby  postponed  for  a  period  of  one  hun- 
dred and  twenty  days  to,  and  including,  October  28,  1919,  un- 
less otherwise  ordered  by  the  Commission. 

Being  unable  to  complete  ita  investigation,  the  Commission 
entered  its  supplemental  order  No.  1,  on  the  23d  day  of  October, 
1919,  postponing  the  effectiveness  of  said  schedule  for  a  period 
of  six  months  from  October  28,  1919,  to,  and  including,  April 
28,  1920,  unless  otherwise  ordered  by  the  Commission. 

A  hearing  was  held  in  the  case  by  special  examiner  Johnson, 

at  Winfield,  Missouri,  on  the  10th  day  of  September,  1919,  at 

which  hearing  the  company  was  represented  by  its  counsel,  W.  H. 

Jackson,  and  the  complainants,  by  Hon.  D.  E.  Killam,  Troy, 

Missouri. 
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All  the  evidence  was  then  heard  with  the  exemption  of  certain 
exhibits  that  were  to  be  filed  bj  the  telephone  company^  and 
briefs  which  were  to  be  filed  by  the  telephone  company  and  the 
complainants^  all  of  which  have  been  received.  The  case  is, 
therefore^  before  the  Commission  upon  the  evidence  heard,  and 
the  briefs  filed. 

The  Facts. 

The  Winfield  Telephone  Exchange  is  owned  by  Oscar  S.  Dow- 
elly  and  furnishes  a  general  telephone  service  in  Winfield  and 
vicinity.  Winfield,  located  in  Lincoln  county,  has  a  population 
of  about  four  hundred  and  thirty-two,  and  is  in  a  prosperous 
agricultural  district.  The  company  has  in  operation  a  local  bat- 
tery grounded  circuit  system ;  owns  the  lines  in  the  city,  and  a 
number  of  rural  lines,  and  switches  22  rural  line  subscribers; 
furnishes  service  to  46  subscribers  in  the  city  and  175  in  the 
country  on  owned  lines,  and  26  subscribers  on  whatsis  known  as 
^Class  D"  service. 

The  present  and  proposed  monthly  rates  are  as  follows: 


So.                          Classification. 

Present 

Rate 

Per  Month. 

PropoMd 

Rate 
Per  Month. 

14    Direct  line  bnsineefl  ...».» a  x  x  x  .»........* . 

$1.00 
1.00 
1.00 
1.00 

.25 

1.00 

.40 

Present 

Revenue 

$240.40 

$2.60 
2  00 

4    Business  party  line  

16    Direct  line  residence 

1  RA 

12    Party  line  residence  

1^ 

.50 

1.60 

.65 

Proposed 

Revenue 

$375.40 

Rural— 
22        Class  A  switehinir 

176        Class  B  switching  

26        Class  D  switching 

Total    

To  this  should  be  added  $7  per  month  toll  commissions,  mak- 
ing a  total  revenue  per  annum  at  present,  $2,968.80,  and  at  pro- 
posed rates,  $4,588.80.  Some  ^f  the  direct  line  business  suh 
scribers  have  in  the  past  been  charged  various  amounts.  Ten 
have  paid  $1  per  month;  one,  $1.50  per  month,  and  three  $2 
per  month. 

The  company,  on  its  exhibit  and  in  its  testimony,  placed  a 
value  of  $G,000  upon  the  entire  plant    It  owns  no  real  estate, 
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but  has  247  subscribers  on  owned  lines.  This  would  allow  a  plant 
value  of  $26  per  staticm. 

The  telephone  company  filed  with  the  Commission  statements 
and  letters  signed  by  a  large  number  of  the  subscribers,  in  which 
it  states  that  the  service,  as  furnished  in  the  past  and  at  present 
by  the  telephone  company,  was  uniformly  good  and  satisfactory. 
The  protestants  filed  with  the  Commission  letters  and  petitions 
against  the  Commission's  allowing  the  increase  as  asked,  claim- 
ing that  the  service  was,  and  had  been,  uniformly  poor,  unrelia- 
ble, and  unsatisfactory,  and  stated  that  the  company  should  be 
compelled  to  furnish  the  subscribers  with  free  service  to  the  coun- 
ty seat,  a  distance  of  16  miles. 

At  the  hearing,  considerable  testimony  was  introduced  by  the 
telephone  company  and  by  the  protestants.  It  was  found  that 
the  statement,  as  filed  by  the  telephone  company,  showing  the 
number  of  subscribers,  the  rate  charged,  and  the  expenses,  con- 
tained errors.  The  company  was,  therefore,  ordered  to  file  a 
corrected  statement.    This  has  been  done. 

The  testimony  covered  not  only  matters  pertaining  to  the  hours 
for  service,  but  the  service  itself,  the  maintenance  of  the  plant, 
and  plainly  showed  there  was  considerable  ill-feeling  between  the 
owner  of  the  telephone  company  and  the  farmer  line  subscribers. 

Some  of  this  feeling  can  be  attributed  to  the  fact  that  the  fran- 
chise, under  which  the  company  is  operating  at  this  time,  pro- 
vides that  service  shall  be  given  between  the  hours  of  5  a.  m.  and 
9  p.  M.,  on  all  days  with  the  exception  of  Sundays;  that  on  this 
day  the  service  shall  be  given  from  9  a.  m.  to  11  a.  m.,  and  from 
2  to  6  p.  M. 

The  telephone  company  adhered  to  these  rules  with  the  excep- 
tion that  on  holidays  no  service  was  given  whatever,  and  that 
after  9  p.  m.,  while  the  company  stated  that  it  allowed  emergency 
calls  to  go  through,  the  testimony  showed  much  to  the  contrary. 
Subscribers  paying  for  service,  had,  when  wanting  the  service  of 
a  physician,  on  more  than  one  occasion,  been  compelled  to  drive 
for  sev^al  miles  into  Winfield. 

The  salary  of  the  operators  at  the  present  time  is  $18  per 
month,  although  one  of  the  former  operators  testified  to  the  effect 
that  she  had  been  paid  but  $12  per  month.  The  protestants  also 
objected  to  the  members  of  Mr.  DowelFs  family  being  paid  for 
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service  in  operating  the  board,  and  for  allowing  him  to  draw  a 
salary  of  $85  per  month  at  the  pre:ient  time  and  increasing  him 
to  $100,  also  to  the  item  of  $50  per  month  for  lineman,  claiming 
that  no  such  amount  was  paid  for  service;  that  practically  the 
entire  work  was  done  bv  Mr.  Doweli  himself. 

According  to  the  exhibits  filed,  the  telephone  exchange  at  the 
present  time  is  not  securing  an  adequate  rate  of  return  upon  the 
investment.  The  rates  as  asked  for  would  produce,  as  above  stat- 
ed, $4,588.88.  The  expenses,  allowing  the  increases  as  asked, 
would  amount  to  $3,504,  leaving  an  item  of  $1,084.80  for  depre- 
ciation reserve  and  return ,  upon  the  investment  of  $6,000,  or 
practically  18  per  cent.  This  is  unreasonably  high,  and  will  not 
be  allowed. 

The  Commission  has  made  no  inventory  of  the  plant  How- 
ever, it  will  tentatively  adopt  $0,000  as  the  value  of  the  same,  and 
will  allow  the  company  to  put  in  force  the  following  rates : 


No.                            Classification. 

Per  Month. 

Per  Year. 

14     Business  soeci&l  line  .. 

$2.00 
1.75 
1.25 
1.00 

.50 

1.25 

.65 

$336.00 
ftd  no 

4     Bu$4ine8s  Dartv  line 

IC     Kesidence  special  line ••.«•••. 

240.00 

144.00 

12     Rciiidence   party   line    •• • 

Rural— 
22     Class  A  switching   

132.00 

2,625.00 

202.80 

175     Class  B  switching  

26     Class  D  switching  

Toll  Commissions    

84.00 

Total   Revenue    

$3,847.80 

The  expense  of  $3,504,  which  in  a  large  measure  is  estimated, 
will  allow  a  balance  of  $340.80  for  depreciation  reserve  and  re- 
turn upon  the  investment,  and  which  will  be  6  per  cent. 

The  Commission  does  not  consider  this  an  adequate  rate  of 
return  under  ordinary  circumstances.  It  will  be  allowed  only 
in  this  case  for  the  reason  that  it  cannot  get  the  true  facts  from 
the  books  of  the  company,  as  they  have  been  improperly  kept. 
For  the  further  reason  that  the  rate,  as  allowed,  will  provide  for 
the  employment  of  a  lineman  to  assist  in  putting  the  plant  in 
good  condition  during  the  entire  year.  The  company  will  be  re- 
quired to  install  at  once  a  system  of  bookkeeping  in  accordance 
with  the  order  of  this  Commission  for'^Class  D''  companies,  and 
at  the  expiration  of  one  year,  to  file  with  the  Commission,  a  full 
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and  complete  statement  of  the  revenues  and  expenses  for  the 
twelve-month  period,  and  the  rates,  as  allowed,  will  be  temporary 
and  for  a  period  of  thirteen  months  only. 

The  Wintield  Telephone  Exchange  is  following  a  practice  that 
was  in  vogue  by  many  of  the  smaller  companies  throughout  this 
country  in  the  past,  in  that  it  furnishes  a  partial  telephone  serv- 
ice only,  and  charges  in  accordance  with  the  service  given;  the 
operators  receiving  but  meager  salaries,  and  the  plant  not  kept 
up  to  a  high  state  of  efficiency. 

The  public,  at  the  present  time,  is  entitled  to,  and  demanding, 
a  first  class  service,  one  that  can  be  depended  upon  at  all  times, 
particularly  when  emergency  arises,  and  the  service  badly  needed, 
while  an  exchange  the  size  of  the  one  belonging  to  the  Winfield 
Telephone  Exchange  cannot  operate  on  a  twenty-four  hour  sched- 
ule every  day  in  the  year,  as  is  required  in  the  larger  cities,  the 
subscribers  cannot  be  expected  to  confine  the  use  of  the  service 
to  the  hours  of  5  a.  m.  to  9  p.  m.,  and  to  short  period  on  Sundays, 
and  to  allow  the  closing  of  the  office  on  holidays. 

The  company  will  be  required  to  furnish  service  from  5  a.  m. 
to  10  p.  M.,  on  all  days  in  the  year  with  the  exception  that  the 
office  may  be  closed  on  Sundays  from  11  a.  m.  to  2  p.  m.  After 
the  hour  of  10  p.  m.,  the  service  shall  be  available  to  the  sub- 
scribers for  emergency  calls,  and  provision  must  be  made  for  the 
handling  of  these  calls,  so  that  it  will  not  be  necessary  for  the 
subscriber  to  come  to  the  office  to  secure  the  same.  The  sub- 
scriber, on  the  contrary,  should  confine  the  use  of  the  telephone, 
after  10  p.  m.,  to  such  calls  as  are  really  emergency  calls. 

The  telephone  company  will  be  required  to  inspect  its  lines 
and  provide  such  grounds  at  the  subscribers'  instruments  as  will 
enable  the  central  to  be  signalled  without  the  subscriber  having 
to  pour  a  bucket  of  water  on  the  ground  rod,  or  such  other  tem- 
porary relief,  and  the  Commission  will  retain  jurisdiction  over 
the  subject  of  service.  • 

The  testimony  also  brought  out  the  fact  that  it  was  a  common 
practice  on  certain  of  the  lines,  for  the  subscribers  to  listen  in 
on  the  conversations,  and  to  answer  when  other  calls  were  sent 
out  over  the  line,  to  such  an  extent  that  the  telephone  company 
could  not  ring  the  party  wanted.  One  of  the  witnesses  of  the 
complainant  testified  that  this  did  not  interfere  with  the  service 
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an  tilie  line.  This  testimony,  of  course,  was  in  error,  as  there  is 
no  question  that  on  a  long  line,  where  as  many  as  eighteen  sub- 
scribers are  being  furnished  service  by  means  of  telephone  being 
bridged  to  the  ground,  the  service  is  seriously  interfered  with  by 
the  subscribers  listening  in  on  the  line. 

The  expense  of  $50  per  month  for  the  two  operators  is  accepted 
with  the  understanding  that  the  owner  of  the  telephone  exchange 
will  pay  this  amount  to  the  operators  in  question. 

The  testimony  also  showed  that  there  were  discriminations 
practised  by  allowing  subscribers  living  within  the  city  limits  to 
receive  rural  line  service,  and  at  the  rates  charged  rural  line 
subscribers.  This  is  purely  discriminatory,  and  should  be 
stopped.  The  rural  line  service,  and  rates  as  charged  for  the 
same,  are  applicable  to  the  rural  line  subscribers  only.  It  is  a 
different  class  of  service  from  that  furnished  in  the  city,  and 
fills  a  particular  purpose. 

The  telephone  exchange  will  be  allowed  to  withdraw  its  P.  S. 
C.  Mo.  No.  2  as  filed,  and  to  substitute  in  its  stead  one  in  accord- 
ance with  dlie  rates  as  shown  above,  and  the  rates,  as  therein  pro- 
vided for,  be  put  into  effect  for  a  period  of  thirteen  months^  the 
Commission  reserving  jurisdiction. 

An  order  in  aocordance  with  the  views  herein  expressed  will 
issue. 


N1»RASKA  STATE  RAHiWAY  COMHISSIOll. 

BE  FAEMBBS  &  MEBCHAlTTS  TELEPHONE  COMPANY. 
[Application  No.  403S.] 

Return  —  Stock  dividend  —  Surpltia, 

1.  A  stock  dividend  to  cover  unpaid  dividends  was  authorised,  al- 
though only  partially  earned,  where  it  appeared  that  there  was  ample 
property  in  the  surplus  aceount  uncapitalized  to  cover  the  amount  of 
such  stock  dividend. 

Betum  —  Annual  dividends  —  Stock  dividend*. 

2.  A  telephone  company  was  authorized  to  pay  a  dividend  lor  the 
year  of  1920,  not  to  exceed  8  per  cent  on  its  outstanding^  stock,  and 
to  issue  and  pay  dividends  on  an  additional  stock  dividend,  provided 
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that  certain  additional  cash  receipts  were  obtained  for  retiring  cur- 
rent liabilities  and  for  providing  for  a  liquid  depreciation  reserve. 
Depreciation  —  Telephone  plant  —  Percentage, 

3.  An  annual  depreciation  reserve  of  4.3  per  cent  for  a  telephone 
plant  is  very  conservative,  since  depreciation  of  telephone  properties 
is  commonly  figured  at  from  5  to  6  per  cent. 

MUUea  —  Telephone  —  Desk  sets. 

4.  An  extra  charge  for  telephone  desk  sets  is  justified,  although 
no  additional  charge  for  their  installation  should  be  made. 

Bates  —  Telephomee  —  Qenerml  colfo. 

5.  A  charge  of  10  cents  for  general  telephone  calls  is  reasonable, 
since  general  calls  do  not  belong  to  the  regular  service. 

Rates  —  Juri&dieiion  of  Commisaion  —  Outside  exchange, 

6.  Tha  Nebraska  Commission  included  a  telephone  ezdiange  almost 
entirely  within  the  jurisdiction  of  Kansas  in  its  rate  structure  for 
several  exchanges,  not  thereby  assuming,  however,  to  dictate  to  the 
proper  Kansas  authorities  anything  in  relation  thifreto. 


Depreciation  —  Liquid  reserve  —  Extent. 

Discussion  of  the  extent  to  which  a  li<iaid  depreolatioii  reserv* 
should  be  maintained,  p.  958. 
Telephones  —  Percentage  condition  of  utWty. 

Discussion  of  percentage  condition  of  telephone  property,  p.  960. 
Detum  —  Operating  expense  per  telephone  station. 

Statement  of  total  operating  expense  per  telephone  station,  p.  965. 
Payment  —  Payment  of  telephone  subseHihers*  WUs  at  hank. 

Recommendation  that  telephone  company  render  bills  to  subscribers, 
and  that  arrangements  be  made  for  the  payment  of  such  bills  at  banks, 
p.  966. 

[January  16,  1920.] 

Application  for  authority  to  increase  telepbcme  rates;  in- 
crease authorized. 

Appearances:  R.  L.  Keester,  for  applicant;  0.  T.  Simpson, 
for  Orleans ;  Dean  Drummond^  for  Bepublican  Oitj. 

Browne,  Commissioner:  Applicant  operates  exchanges  at  Al- 
ma, Orleans,  Republican  City,  and  Stamford,  Nebraska,  and  at 
Woodruff,  Kansas,  with  trunk  toll  lines  between  and  free  inter- 
change to  all  subscribers.  The  subscribers  of  the  company  are, 
therefore,  furnished  connections  without  extra  cost  to  more  than 
1,500  different  telephones.  It  asks  authority  to  increase  rates 
at  Alma  and  Orleans  25  cents  per  month  for  business,  35  cents 
per  month  residence  and  farm,  and  25  cents  per  month  for  switch- 
ing service.     At  Republican  City,  Stamford,  and  Woodruff  it 
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asks  authority  to  increase  business  rates  25  cents  per  month,  resi- 
dence and  farm  rates  35  cents  per  month  and  switching  rates  25 
cents  per  month.  The  increases  are  net  figures.  Service  is  given 
from  5 :30  a.  m.  to  10 :30  p.  m.,  and  a  charge  for  night  calls  of 
10  cents  is  made  for  the  remainder  of  the  twenty-four  hours. 

Applicant's  rates  have  not  been  increased  for  many  years.  In 
January,  1917,  bearing  was  held  on  the  application  of  the  com- 
pany to  make  increases  of  approximateljr  the  same  amount  as  are 
now  asked.  In  the  opinion  in  that  case,  the  Commission  found 
that  the  company  needed  no  increase  in  rates  for  proper  purposes, 
and  found  also  that  the  desired  increases  were  for  purposes  of 
replacement  of  properties  which  should  be  cared  for  in  other  man- 
ner than  from  the  revenues  of  the  corporation.  The  opinion 
found  also  that  service  were  not  up  to  standard  and  the  company 
was  directed  to  make  certain  specific  improvements.  Applicant' 
had  constructed  at  Alma  shortly  theretofore,  an  exchange  build- 
ing larger  than  was  essential  for  corporate  purposes  and  was 
renting  one  part  under  the  single  roof  as  a  store  building.  It 
had  bought  lots  and  constructed  this  building  at  a  cost  of  more 
than  twelve  thousand  dollars  out  of  funds  properly  belonging  to 
depreciation  reserva  It  had  no  depreciation  reserve  in  liquid 
form  and  the  Commission  severely  condemned  the  use  of  its  de- 
preciation reserve  for  those  purposes.  It  ordered  the  company 
to  sell  the  central  ofiice  real  estate  and  to  put  the  proceeds  of  such 
sale  in  the  depreciation  reserve,  to  use  such  parts  of  it  as  were 
needed  for  replacements  and  to  carry  the  remainder  as  a  liquid 
or  semiliquid  reserve  fund. 

There  is  no  question  that  the  construction  of  this  building  on 
so  pretentious  a  scale  at  the  time  it  was  built  was  embarrassing 
to  the  company's  service,  inasmuch  as  it  deprived  the  company 
of  liquid  assets  which  all  companies  should  have  to  meet  emer- 
gencies. However,  it  is  not  wise  economy  for  any  telephone  com- 
pany to  retain  in  liquid  form  all  the  accrued  depreciation  re- 
serve, as  not  all  of  it  can  be  economically  used  at  any  time.  It 
may  be  invested  in  such  a  manner  as  to  return  a  reasonable  rate 
<  f  interest  and  still  be  held  liquid.  Some  may  be  invested  in 
fixed  property  and  earn  a  better  return  which  becomes  part  of 
the  revenues  of  the  company.  The  investment  of  the  portion 
which  was  not  necessary  in  this  building  does  return  a  good  rate 
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of  interest,  which  goes  into  the  revenues  of  the  companj'.  It  does 
not  represent  the  investment  of  a  greater  portion  of  the  deprecia- 
tion reserve  than  can  be  safely  placed  in  fixed  property.  The 
chief  objection  which  was  found  in  the  original  order,  and  which 
in  a  lesser  d^ree  exists  yet,  was  that  too  much  of  the  reserve  had 
been  placed  in  fixed  properties. 

The  company  has  not  divorced  this  real  estate  from  its  hold- 
ings and  has  represented  -that  it  was  absolutely  impossible  for  it 
to  do  so.  A  mortgage  of  $10,000  stands  against  the  entire  prop- 
erty, including  this  building,  and  unless  that  mortgage  was  paid 
off  the  building  could  not  be  taken  out  from  under  it  Other 
conditions  of  the  order  made  it  seemingly  impossible  to  pay  the 
mortgage  off  through  the  sale  of  additional  stock,  hence  the  fail- 
ure to  comply  with  that  provision  of  the  order.  The  company 
has,  through  borrowed  money  and  other  means,  reduced  vhe  neces  • 
sity  for  liquid  depreciation  reserve  by  increasing  the  per  cent 
condition  of  the  property  and  in  that  degree  has  lessened  the 
necessity  of  acquiring  additional  liquid  reserve  either  through 
the  disposition  of  the  central  office  building,  or  by  covering  other 
fixed  property  not  capitalized  into  a  capital  investment. 

The  trunk  lines  between  Alma  and  Republican  City  and  Alma 
and  Orleans  have  been  reconstructed  and  converted  to  metallic. 
The  main  lead  west  from  Orleans  has  been  rebuilt,  as  per  the 
order.  Native  poles  have  been  replaced  with  cedar  poles  on  all 
but  one  rural  line,  which  was  new  at  the  time  of  the  order  and 
reconstruction  of  which  has  been  delayed  on  that  account.  The 
number  of  rural  subscribers  on  each  party  line  has  been  reduced 
materially,  but  not  in  all  instances  to  the  10-party  basis.  As  a 
matter  of  economy  this  cannot  be  done  at  once. 

The  company  also  has  been  embarrassed  by  inability  to  finanvSf- 
the  additions  to  the  property  involved  in  this  reconstruction,  no 
part  of  which  construction  should  properly  be  paid  from  reve- 
nues. A  new  switchboard  has  been  installed  at  Alma,  as  per  the 
order.  At  Republican  City,  temporarily,  the  reconstructed  Alma 
board  has  been  installed,  but  later  a  new  board  will  be  put  in  at 
Republican  City.  The  original  order  required  the  replacing  of 
open  wire  construction  at  Alma,  Orleans,  and  Republican  Cit;' 
with  cable  construction.  This  work  has  not  all  been  completea, 
due  to  the  difficulties  of  securing  new  capital.  At  Alma,  cable 
has  been  put  under  ground,  additional  aerial  cable  has  been  in 
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stalled  at  Orleans  and  Republican  City,  but  mueh  of  that  im- 
provement has  yet  to  be  made.  Applicant  testified  that  this  work 
would  be  pushed  as  rapidly  as  new  f imds  can  be  secured. 

At  the  time  of  the  original  inventwy  of  the  company's  prop- 
erty by  the  Commission's  engineer  in  April,  1917,  it  was  fonnd 
to  be  in  72  per  cent  condition.  The  ccmdition  per  cent  has  now 
been  increased  to  75  per  cent  and  added  investments  have  been 
made  which  have  materially  improved  service  conditions.  This 
condition  per  cent  is  well  above  the  average  of  telephone  com- 
panies in  the  state,  and  is  good  enough  to  render  sufficient  service 
for  the  class  of  service  offered.  Xo  reason  exists  why  with  its 
present  condition  of  plant  good  service  cannot  be  rendered,  save 
only  that  much  of  the  system  is  still  of  grounded  construction 
and  cross  talk  will  never  be  wholly  relieved  until  metallic  con- 
struction is  substituted.  Such  improvement,  however^  can  only 
keep  pace  with  the  additions  to  capital 

Applicant  testified  that  the  company  is  constantly  seeking  in- 
vestors and  the  way  remains  open,  therefore^  for  any  town  in 
the  system,  which  desires  metallic  service  to  secure  it  by  its  citi- 
zens aiding  in  the  financing.  Some  portions  of  the  question  of 
applicant's  finances  are  properly  to  be  discussed  in  connection 
with  Application  !N'o.  3,729,  the  supplemental  order  oa  vdiich 
will  be  issued  at  once. 

Hearing  on  the  application  for  authority  to  increase  rates  was 
held  at  Alma  on  November  7,  1919.  No  objections  were  entered 
by  subscribers  of  the  Alma  exchange  to  the  application.  This 
exchange  had  been  very  much  improved  and  what  testimony  was 
given  was  to  the  effect  that  service  conditions  were  excellent 
Business  interests  of  the  town  of  Orleans  were  well  represented 
in  protest.  The  matters  covered  by  those  protests  will  be  men- 
tioned later.  Farm  lines  in  connection  with  Republican  City 
filed  brief  protests,  which  will  also  be  considered. 

In  April,  1917,  the  Commission's  engineer  found  property 
owned  by  applicant  costing  originally  $81,236.38,  which  prop- 
erty was  in  a  condition  valued  at  $59,431.71.  The  property  has 
not  been  revalued.  Applicant  has  ^ideavored  to  keep  careful 
accounts  since  the  original  hearing,  and  from  those  accounts  the 
Commission's  accounting  force  foimd  an  original  cost  as  of  June 
30,  1919,  of  $90,727.49.  Following  the  Commission's  account- 
ing system  the  original  cost  shown  on  October  31,   1919,  at 
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$92,439.80,  with  a  depreciation  reserve  showing  a  present  condi- 
tion of  $69,230.02.  These  later  figures  are  from  book  accounts. 
This  additional  investment  in  property  was  largely  the  result  of 
the  original  order  of  this  Commission.  Applicant  has  been  serious- 
ly embarrassed  during  the  year  and  a  half  to  find  the  funds  to 
make  such  improvements  and  replacements  as  have  been  made, 
and  testified  that  the  only  reason  improvements  have  not  been  ex- 
tended still  further  was  inability  to  secure  the  finances.  The  rec- 
ord shows  that  in  April,  1917,  the  bills  and  accounts  payable  and 
mortgage  debt  amounted  to  $12,147.93.  In  October,  1919,  this 
indebtedness  had  risen  to  $20,213.94,  showing  that  from  this 
source  more  than  eight  thousand  dollars  had  been  secured  for  the 
reconstruction  and  betterments  demanded  by  the  Commission. 
The  increase  in  assets  during  the  period  was  $11,203.42.  The 
difference  between  the  borrowed  money  and  the  increase  in  as- 
sets represents  invested  depreciation  reserve,  accrued  but  not  rea- 
lized, and  investments  of  such  dividends  as  had  been  earned. 

The  company  by  the  Commission's  order  had  been  denied  the 
right  to  pay  any  dividends  during  the  year  and  a  half  and  for 
such  future  period  as  was  necessary  to  put  into  its  depreciation 
reserve  account  the  value  of  the  central  office  building  heretofore 
discussed,  such  being  the  alternative  to  the  releasing  of  this  real 
estate  from  the  corporation's  assets.  The  company  has  experi- 
enced also  a  normal  growtii  and  there  is  no  reason  to  believe  that 
such  normal  growth  will  not  continue  for  sometime  to  come,  as 
the  localities  served  are  prosperous  and  the  population  is  increas- 
ing. 

[1]  In  its  order  on  Application  No.  3729,  order  dated  Sep- 
tember 29,  1919,  the  Commission  found  after  careful  studies  that 
applicant  had  invested  enough  of  its  proper  earnings  and  had 
donated  services  and  made  other  sacrifices  in  sufficient  amount, 
between  the  date  the  corporation  was  formed  in  1902  and  Jan- 
uary 1,  1919,  to  entitle  it  to  issue  100  per  cent  stock  dividend. 
This  stock  dividend  represented  moneys  and  services  invested  in 
the  plant,  which  would  otherwise  be  available  for  annual  cash 
dividend  and  modest  wages.  While  the  Commission  found  this 
stock  divid^id  due,  it  required  the  company  to  make  Certain 
financial  arrangements  with  reference  to  the  central  office  real 
estate  in  Alma,  mentioned  heretofore,  as  precedent  to  the  actual 
issuing  of  the  stock.    The  particular  matter  will  be  discussed  in 
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the  supplemental  order  on  Application  No.  3729  and  only 
indirectly  affects  this  case.  This  valuation  as  of  January  1, 
1919,  was  subject  to  earnings,  which  the  Commission  found  to 
be  reasonable  at  8  per  cent,  inasmuch  as  applicant  has  been  re- 
quired to  pay  8  per  cent  for  all  moneys  borrowed,  whether  on 
short  or  long  time  basis.  The  dividend  for  1919  was  only  partly 
earned,  but  inasmuch  as  there  is  ample  property  in  the  surplus 
account  uncapitalized  to  cover  this  dividend,  the  Commissicm  will 
authorize  enough  additional  stock  to  represent  the  unpaid  divi- 
dend of  1919. 

As  heretofore  stated  the  company  still  lacks  a  liquid  reserve 
to  take  care  of  such  sudden  emergencies  as  electric  storms  and 
other  unavoidable  abnormal  destruction  of  property.  Applicant 
testified  that  while  it  was  very  difficult  to  secure  additional  cash 
from  the  sale  of  stock,  the  president  of  the  company  would  be  in 
a  position,  through  the  sale  of  real  estate  privately  owned  to  in- 
vest some  more  in  the  corporation  stock  in  which  he  has  great 
faith,  and  agreed  to  do  so.  The  Commission  believes  that  the 
company  should  secure  $4,000  additional  resources  from  sale  of 
stock,  not  more  than  half  of  which  should  be  used  to  retire  current 
liabilities  incurred  during  replacement  work  hei'etofore  com- 
pleted, and  not  less  than  half  of  which  shall  be  carried  as  a  liquid 
reserve  to  be  drawn  on  only  when  a  sufficient  current  emergency 
arises  to  wan^ant  its  use. 

[2]  When  this  financing  has  been  completed  the  company's 
capital  liabilities  will  show  as  follows: 

Present  stock  outstanding    $16,012.50 

Stock  dividend  due  as  per  order  on  Application  No.  3729 16,012.50 

Dividend  accrued  in  1919  and  not  paid 2^62.00 

Sale  of  additional  stock  for  cash 4,000.00 

Total  capital  proposed $3S,5S7.00 

The  company  is  entitled  to  earn  a  dividend  on  this  amount  of 
stock,  although  certain  conditions  will  be  attached  regarding  the 
payment  of  part  of  these  earned  dividends.  The  company  may 
pay  out  in  1920  not  to  exceed  8  per  cent  dividends  on  the  present 
outstanding  stock,  $16,012.50;  it  may  issue  from  its  treasury 
half  of  the  remaining  issues  due  the  corporation,  as  mentioned 
above,  whenever  $2,000  of  additional  stock  shall  have  been  sold 
for  cash  and  the  cash  placed  in  the  treasuiy  for  the  purposes 
mentioned  above.    It  may  issue  from  its  treasury  the  remainder 
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of  the  Stock  found  due  the  stockholders  as  a  stock  dividend  here- 
tofore and  pay  dividends  thereon  in  1920  as  soon  as  an  additional 
$2,000  of  stock  has  heen  sold  for  cash  and  the  money  placed  in 
the  treasury  for  the  purposes  indicated  above,  being  the  $4,000 
found  by  the  Commission  as  essential  at  this  time.  Failing  to 
secure  the  cash  reserve  from  stock  sales  in  amount  of  $4,000  the 
company  shall  accrue  and  not  pay  dividends  on  the  amount  of 
stock  dividend,  namely,  $18,574.50,  and  pass  these  dividends  to 
depreciation  reserve  until  $4,000  has  thus  been  accumulated. 
This  sum  shall  then  be  handled  in  the  same  manner  as  prescribed 
for  a  like  amount  if  secured  from  cash  sales  of  stock. 

This  stock  adjustment  the  Commission  deems  adequate  at  this 
time  to  protect  previous  stockholders  in  comparison  with  new 
ones.  The  increases  in  capitalization  are-  conservative  and  leave 
in  the  property  an  ample  surplus  to  represent  any  donalioais^ 
which  ought  not  to  be  capitalized  and  a  margin  for  the  protection 
of  the  holdings  of  existing  stockholders.  No  hint  of  stock  water- 
ing is  involved  in  the  transaction.  Property  will  exist  in  excess 
of  each  dollar  of  outstanding  liabilities.  This  fact  is  best  illus- 
trated by  a  condensed  statement  of  assets  and  liabilities  as  of 
October  31,  1019,  if  the  capitalization  adjustment  had  taken 
place  at  that  time. 

Following  is  the  balance  sheet,  indicating  a  surplus  reserve- 

and  other  credits  of  more  than  $15,000  after  the  readjustments 

are  made: 

Balance  Sheet  Astets  (as  of  October  31,  1919). 

Total  fixed  investment   (subject  to  depreciation)    $S9^63.2S 

Total  working  assets   4,061.36 

Cash   (or  securities)  for  depreciation  reserve 4,000.00 

Total  assets   (based  on  original  cost )    $97,324.64 

Liabilities, 

Capital    (after  adjustment)    $3S,687.00 

Funded  debt   10,591.00 

Notes   payable    6,221.82 

Accounts   payable    2,782.64 

Accrued  liabilities  not  due  618.48 

Depreciation  reserve   23,209.78 

Surplus  reserve  and  other  credits  15,313.92 

Total  liabilities    $97,324.64 

We  come  now  to  the  current  financial  situation  of  the  company 
and  to  a  discussion  of  its  need  for  additional  revenue.  In  the 
original  order  in  1917,  the  Commission  found  the  company  at 
that  time  needed  no  increase  in  rates.    The  changed  conditions 
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since  that  time  need  little  explanation.  Increases  in  wages  and 
salaries  and  in  costs  of  materials  are  so  uniformly  felt  as  to  be 
well  known  to  all  citizens.  This  company  has  increased  wages 
of  linemen  100  per  cent  since  the  first  hearing  in  order  to  hold 
its  help.  Operators'  wages  have  been  distinctly  increased  and 
are  yet  somewhat  below  the  average  for  systems  of  this  magni- 
tude. The  original  order  figured  on  dividends  only  on  the  out- 
standing stock,  alliiough  stating  that  there  was  much  additional 
investment  in  the  plant  subject  to  capitalization.  That  adjust- 
ment has  since  been  made  and  additional  income  must  be  secured 
to  pay  the  proper  dividends  on  proper  allowances.  All  these  are 
factors  to  be  considered  in  scrutinizing  the  expenditures  present- 
ed in  the  instant  matter. 

In  June,  1919,  the  Commission  installed  a  uniform  accounting 
system  for  this  company.  Those  accounts  have  been  well  k^t  in 
accordance  with  the  directions  of  the  Commission  and  an  accu- 
rate statement  of  all  revenues  and  tibe  expenditure  thereof  is  avail- 
able for  the  period  down  to  October  31,  1919,  the  hearing  having 
been  held  a  week  thereafter.  Using  this  particular  year  as  a 
basis  of  the  company's  needed  expenditures  and  making  certain 
adjustments  for  higher  wages  which  went  iQto  effect  in  July 
and  August^  the  Commission  is  in  a  position  to  judge  as  accu- 
rately as  one  can  look  into  the  future  the  financial  necessities  for 
1930. 

By  using  the  standard  percentage  which  the  Commission  has 
adopted  for  this  period  of  high  prices  as  the  basis  for  arriving 
at  necessary  funds  for  current  maintenance,  current  replacements 
and  a  reserve  to  cover  a  reasonable  amount  of  accrued  but  un- 
realized depreciation  of  property,  and  by  extending  the  expe- 
riences of  the  company  during  the  latter  part  of  1919  as  the  basis 
for  1920,  the  following  tabulation  is  made  to  reflect  the  expendi- 
ture probabilities  for  1920: 

Original  cost  of  depreciable  properties  (October  31,  1919)   $87,54S.OO 

Mamtenanoe  and  depreciation  per  month  at  10%  of  original  cost         730.00 

Traffic  expenses  (based  on  pree^it  experience)  per  month 600.00 

Commercial  expenses   (present  experience  and  needed  additions)  420.00 

Total  telephone  operating  expenses  per  year 21,000.00 

Total  telephone  operating  expenses  per  year $21,000.00 

Operating  revenue   (based  on  1919  expenditure)    $21,620.52 

Operating  expenses  needed  21,000.00 

Total  operating  income  per  year  at  present  rates $620.52 
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Deduoiione  from  Income, 

Taxes   (based  on  1919)    $614.76 

Interest    (on    mortgage    $10,591;    notes   $6,221.82   and 

small  allowance  for  accounts  payable $1,513.68 

Total  deductions    $2,128,44 

Loss  in  year    (without  dividends)    $1,507.92 

Dividends   (8%  on  $38,587)    3,086.96 

Total  deficit  at  present  rates $4,594.88 

It  will  be  noted  from  the  above  tabulation  that  present  rates 
for  service  will  leave  the  company  $1,507.92  in  the  red  at  the 
end  of  1920,  without  any  payment  being  made  as  dividends. 
When  allowance  is  made  for  dividends  on  the  capital  mentioned 
above,  the  deficit  will  be  increased  to  $4,594.88,  less  any  part  of 
1920  dividends  whidi  may  not  be  earned  on  the  $4,000  mentioned 
above,  due  to  the  fact  that  it  may  not  be  put  into  the  property 
until  the  year  is  partly  gone. 

Increases  in  rates  will  be  necessary  to  cover  this  deficit  and 
to  provide  a  small  surplus  to  care  for  unforeseen  exigencies. 

[3]  Nor  will  these  expenditures  be  excessive  under  present 
conditions,  TTsing  the  compan/s  own  experience  on  maintenance 
for  five  months  and  adding  to  that  an  additional  1  per  cent  for 
depreciation  reserve,  the  entire  amount  which  will  possibly  be 
set  aside  as  an  unrealized  depreciation  reserve  against  the  future 
will  be  4.3  percentage  of  the  original  cost  of  the  depreciable 
properties.  Commonly,  rate-making  bodies  figure  depreciation 
of  telephone  properties  anywhere  from  5  to  6  per  cent.  This 
figure  is  then  very  conservative.  The  total  operating  cost,  less 
dividends  and  interest  on  borrowed  money,  will  amount  to  $16.74 
per  station  x)er  annum. 

The  rates  provided  in  the  order  below  will,  on  the  best  estimate 
that  can  be  made,  furnish  additional  revenues  of  between  $5,000 
and  $5,100.  Applicant  asked  for  increases  approximating  $6,- 
000  and  did  not  spread  these  increases  in  the  (pinion  of  the  Com- 
mission in  a  maimer  properly  to  reflect  the  different  classes  of 
service  which  will  be  furnished.  Certain  adjustments  will, 
therefore,  be  made  and  the  total  increase  will  be  reduced  the 
necessary  amount.  These  rates  will  be  lower  than  the  average 
existing  rates  on  exchanges  of  this  size  furnishing  commensurate 
service,  because  of  close  economy  of  management. 

Citizens  of  Orleans  at  the  hearing  complained  of  cross  talk,  of 
too  many  grounded  wires  on  the  main  leads  which  should  be  in 
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cable,  and  of  lack  of  working  force  in  the  central  office.  They 
insisted  that  the  quality  of  service  received  by  them  was  not 
equal  to  that  at  Alma  and  that  the  demand  for  equal  rates  was 
not  justified.  The  Orleans  exchange  is  largely  grounded.  Metal- 
lic rates  are  not  justified.  The  Alma  exchange  is  almost  entirely 
metallic  and  metallic  rates  are  fully  justified.  A  spread  will  be 
made  between  the  rates  in  Orleans  and  Alma  due  to  this  fact. 
As  soon  as  applicant's  finances  permit  it  will  proceed  with  the 
improvement  of  the  Orleans  exchange  and  when  that  improve- 
ment has  reached  a  sufficient  stage  of  advancement  metallic  rates 
will  be  authorized.  Cross  talk  will  continue  to  a  certain  degree 
until  that  time.  The  complaint  as  to  inadequate  working  forces 
at  Orleans  appears  to  be  somewhat  justified.  The  testimony  of 
the  chief  operator  was  that  delays  occurred  when  the  single  oper- 
ator at  work  at  a  particular  moment  is  required  to  receive  pay- 
ment of  bills. 

On  a  system  of  the  pretensions  of  the  Farmers  &  Merchants 
Telephone  Company  of  Alma  bills  should  be  rendered  to  sub- 
scribers and  arrangements  should  be  made  for  payment  of  these 
bills  at  banks.  The  revenues  herein  provided  will  be  sufficient  to 
provide  extra  expense  of  postage  and  stationery.  No  other  ex- 
pense will  be  involved,  as  the  bills  are  now  made  out  by  the  sec- 
retary at  Alma  for  all  subscribers.  This  order  will  provide  that 
monthly  bills  will  be  rendered  to  subscribers  in  the  exchange 
area  and  quarterly  bills  to  farm  line  subscribers.  If  arrange- 
ments cannot  be  made  to  have  these  bills  paid  at  banks,  then  ad- 
ditional help  should  be  provided  at  Orleans  during  the  first  ten 
days  of  the  month.  It  would  be  well  for  applicant  to  put  on  a 
campaign  of  education  to  have  subscribers  authorize  their  banks 
to  pay  their  telephone  bills  when  properly  rendered  and  to  carry 
the  bill  with  the  canceled  checks  of  the  subscribers  as  warrant 
for  payment.    This  practice  is  a  matter  of  evolution. 

A  10-cent  charge  for  night  calls  after  10:30  p.  m.  is  still  in 
eflFect,  having  come  down  through  the  years  from  the  time  when 
the  various  exchanges  were  in  their  infancy.  The  Commission 
believes  that  there  is  sufficient  operating  force  at  both  Alma  and 
Orleans  to  warrant  the  abolition  of  the  10-oent  charge  and  it  will 
be  made  a  condition  of  the  order.  At  the  other  exchanges  the 
operating  force  is  not  sufficient  to  warrant  throwing  down  the 
bai*s  to  night  calls. 
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[4]  Objection  was  raised  at  both  Orleans  and  Alma  to  the 
proposed  extra  eliarge  for  desk  sets.  The  practice  of  an  extra 
charge  for  desk  sets  has  so  frequently  received  the  approval  of 
the  Commission  that  it  will  not  be  disturbed.  While  the  cost  of 
installation  and  maintenance  of  desk  stations  is  higher  than  of 
other  equipment,  that  is  not  the  chief  consideration.  Companies 
are  still  amply  siipplied  with  wall  sets  and  if  no  obstacle  existed 
to  the  establishment  of  desk  sets  much  of  the  wall  equipment 
would  be  scrapped  due  to  demand  for  desk  sets  and  an  economic 
waste  would  result,  which  is  not  warranted  particularly  in  this 
time  of  high  operating  costs.  No  extra  charge  for  installing  desk 
sets  shall  be  made. 

[5]  A  mild  complaint  was  registered  from  Eepublican  City 
as  to  the  rule  of  10  cents  for  general  calls.  General  calls  do  not 
belong  to  the  regular  service  of  telephone  companies.  They  are 
put  through  for  the  advantage  of  individuals.  They  cause  con- 
siderable inconvenience  to  the  operating  force  and  temporarily 
tie  up  a  line.  Generally  speaking,  they  take  the  place  of  adver- 
tising. The  Commission  does  not  think  the  protests  well  founded 
and  will  not  interfere  with  the  general  call  rate. 

[6]  The  Woodruff  exchange  is  almost  entirely  within  the 
state  of  Kansas.  It  is  outside  the  jurisdiction  of  the  Nebraska 
Commission.  Having  made  the  careful  study,  the  Commission 
is  including  the  Woodruff  exchange  in  its  proposed  rate  structure 
but  does  not  thereby  assume  to  dictate  over  proper  Kansas  author- 
ities anything  in  relation  thereto. 


NEW  TORK  SUPREME  COURT,   APPEIiLATE  DIVISION,  THIRD 

DEPART31ENT. 

PEOPLE  ex  rel.  NEW  YOBK  CENTKAL  RAILROAD 
COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT  et  al. 

[179  N.  Y.  Siipp.  438.] 

Crossings  —  Liability  for  maintenance  —  Acceptance  of  Commission 
order  —  Appeal, 

A  railroad  company  which  applies  to  the  Commission  for  a  modi- 
fication of  an  overhead  crossing  construction  order  with  reference  to 
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the  maintenance  of  approaches  and  sidewalks,  but  which  fails  to  appeal 
from  the  Commission's  refusal  to  modify  such  order,  and  completes  the 
construction,  must  be  deemed  to  have  accepted  and  to  be  bound  by  ih% 
condition  as  to  maintenance. 

[December  29,  1919.] 

Cebtioeabi  by  the  people  of  the  state  of  New  York  on  the  re- 
lation of  the  Xew  York  Central  Railroad  to  review  an  order  of 
the  New  York  Public  Service  Commission,  Second  District,  and 
an  order  denying  an  application  for  a  rehearing ;  dismissed. 

Argued  before  John  M.  Kellc^,  P.  J.,  and  Lyon  Woodward, 
Cochrane,  and  Henry  T.  Kellogg,  JJ. 

Appearances:  Locke,  Babcock,  Spratt  &  Hollister,  of  Buffalo 
(Maurice  C.  Spratt,  of  Buffalo,  of  counsel),  for  relator;  Ledyard 
P.  Hale,  of  Albany,  for  respondent;  William  J.  Doetsch,  of  Buf- 
falo, for  intervener. 

Lyon,  J. :  The  question  involved  on  this  appeal  is  as  to  the 
authority  of  the  Board  of  Railroad  Commissioners  to  make  pro- 
vision in  an  order  for  the  elimination  of  a  grade  highway  cross- 
ing at  Clinton  street  in  the  town  of  West  Seneca,  Erie  coimty, 
New  York,  that  the  roadway  and  sidewalk  on  the  overhead  bridge 
at  said  crossing  be  maintained  by  the  Terminal  Railway  Com- 
pany, in*espective  of  the  provision  <rf  §  64,  now  §  93,  of  the  Rail- 
road Law  (Consol.  Laws,  c.  49). 

On  or  about  December  1,  1906,  the  Terminal  Railway  Com- 
pany of  Buffalo,  New  York,  filed  with  the  Board  of  Railroad 
Commissioners  its  petition,  alleging,  among  other  things,  that  the 
highway  in  West  Seneca  known  as  Clinton  street  crossed  the  main 
tracks  of  said  railway  at  grade,  and  that  it  desired  to  have  said 
grade  crossing  eliminated,  and  that  it  also  desired  to  lay  addi- 
tional tracks  parallel  with  and  adjacent  to  its  main  line  at  said 
crossing,  and  prayed  said  board  to  determine  the  manner  in  which 
the  tracks  of  said  petitioner  should  cross  said  highway.  The 
application  was  made  under  §§  60  and  62,  now  §§  89  and  91, 
of  the  Railroad  Law.  On  April  30,  1907,  the  Board  made  an 
order  determining  that  said  highway  grade  crossing  should  be 
changed  to  an  overhead  bridge  crossing  of  said  railway,  to  be 
situated  at  the  present  location  of  the  crossing.  The  order  also 
provide<l  for  the  material  to  be  used  in  the  construction  of  the 
bridge  and  aj^roaches,  their  width,  length,  and  strength,  and  the 
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grade  of  the  approaches.  It  also  provided  that  none  of  the  costs 
of  the  work  or  expense  or  claims  connected  therewith  rfiould  be 
borne  by  the  state  or  by  the  town  of  West  Seneca,  and  that  the 
Terminal  Railway  Company  of  Buffalo  should  maintain  the  road- 
way and  sidewalk  of  the  overhead  bridge  and  approaches  thereto, 
irrespective  of  the  provision  of  §  64,  now  §  93,  of  the  Railroad 
Law.  The  town  of  West  Seneca  appealed,  tod  the  determination 
was  aflSrmed  on  the  opinion  in  Re  Terminal  R.  of  Buffalo,  122 
App.  Div.  59,  106  K  T.  Supp.  655,  affirmed  192  N.  Y.  534,  84 
N.  E.  1121. 

Pending  the  appeals,  and  on  June  24,  1907,  the  railway  com- 
pany applied  to  the  Board  of  Railroad  Commissioners,  asking 
for  a  rehearing  and  for  a  modification  of  said  order  in  certain 
particulars,  including  the  provision  as  to  the  maintenance  of  the 
roadway  and  sidewalk  of  the  bridge  and  approaches.  A  hearing 
was  had  on  June  28th,  and  three  days  later,  July  1,  1907,  the 
Public  Service  Commissions  Law  became  effective,  abolishing  the 
Board  of  Railroad  Commissioners,  and  providing  that  the  pow- 
ers and  duties  conferred  on  said  board  were  to  be  exercised  and 
performed  by  the  Public  Service  Commission,  including  the  pow- 
er to  conduct  to  a  final  determination  any  proceeding  then  pend- 
ing and  undetermined  before  the  Board  of  Railroad  Commis- 
sioners. On  July  17,  1907,  the  Public  Service  Commission  took 
up  the  application  of  the  railway  company  for  a  rehearing,  and 
the  town  of  West  Seneca  appeared  in  opposition,  claiming  that 
the  Public  Service  Commission  had  no  jurisdiction  to  rehear  and 
redetermine  the  question.  The  matter  was  held  in  abeyance  un- 
til Jime  29,  1908,  when  the  Commission  announced  that  it  would 
take  into  consideration,  and  receive  evidence  upon  certain  mat- 
ters, including  whether  the  provisions  of  said  order  that  the  Ter- 
minal Railway  should  maintain  the  roadway  and  sidewalk  of  said 
viaduct,  irrespective  of  the  provision  of  §  64  of  the  Railroad  Law, 
is  a  lawful  provision. 

The  town  of  West  Seneca  procured  an  alternative  writ  of  pro- 
hibition, restraining  the  Commission  from  further  proceeding 
until  the  return  of  the  writ.  On  such  return  the  special  term 
denied  the  application  for  an  absolute  writ  and  vacated  the  alter- 
native writ.  From  such  order  the  town  of  West  Seneca  appealed 
and  the  order  was  affirmed.    130  App.  Div.  335, 114  N.  Y.  Supp. 
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636.  An  appeal  to  the  court  of  appeals  was  dismissed,  on  the 
ground  that  the  order  was  not  reviewable  by  that  court  195  N. 
T.  562,  8S  N.  E.  1128.  On  November  8,  1909,  the  Public  Serv- 
ice Commission  made  an  order  amending  the  detennination  of 
the  Board  of  Railroad  Commissioners,  dated  April  80,  1907,  in 
relation  to  the  length  of  the  bridge,  the  materials  to  be  used  for 
the  floor,  and  the  manner  in  which  the  approaches  were  to  be 
paved  and  guarded.    The  order  further  provided : 

**It  is  hereby  expressly  determined  that  this  order  is  amenda- 
tory only  of  such  determination  of  the  Board  of  Railroad  Com- 
inissioners,  and  shall  not  be  construed  as  amending  or  modifying 
the  provision"  that  "the  Terminal  Railway  of  Buffalo  shall  main- 
tain the  roadway  and  sidewalk  of  the  said  overhead  bridge  and 
said  approaches  thereto,  irrespective  of  the  provisions  of  §  64  of 
the  Railroad  Law,"  and  this  order  shall  not  be  construed  as  in 
any  manner  "affirming  said  provision,"  leaving  the  said  part  of 
the  order  of  the  Board  of  Railroad  Commissioners,  the  same 
wholly  as  though  this  order  had  not  been  adopted. 

The  railway  company  thereafter  proceeded  and  eliminated  the 
grade  crossing,  and  on  January  29,  1918,  the  Commission  made 
an  order  approving  the  completed  work.  On  May  11,  1918,  the 
town  of  West  Seneca  filed  with  the  Commission  a  complaint  that 
the  roadway  to  the  bridge  and  approaches  had  sunken  and  caved 
in,  leaving  holes  in  the  surface  of  the  street,  and  that  the  same 
had  become  dangerous;  that  it  had  requested  the  railway  com- 
pany to  repair  the  same,  which  it  had  refused  to  do,  claiming-  that 
the  order  of  the  Board  of  Railroad  Comiftissioners,  requiring  the 
railway  company  to  maintain  the  roadway  and  approaches,  was 
without  jurisdiction  and  void.  In  the  meantime,  the  Xew  York 
Central  Railroad  had  become  consolidated  with  and  had  succeed- 
ed to  the  rights  and  liabilities  of  the  Termiual  Railway  Company. 

The  complaint  was  served,  and  the  railroad  company  filed  its 
answer,  and  hearings  were  had.  It  appeared  that  the  brick  pave- 
ment at  the  west  end  of  the  bridge  on  the  earth  fill  had  settled 
10  or  12  inches  below  the  line  of  the  roadway  nearly  its  entire 
width.  Faiilier  west  was  a  smaller  depression.  The  settling  of 
the  pavement  was  caused  by  the  settling  of  the  fill,  and  made  th^ 
highway  dangerous  for  automobiles  and  wagons.  On  July  30, 
1918,  the  Commission  made  a  determination  requiring  the  New 
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York  Ceutral  Railroad  to  repair  the  roadway  and  appiroaches  to. 
the  bridge.  On  September  5,  1018,  the  Public  Service  Commis- 
sion denied  the  application  for  a  rehearing.  The  relator  there- 
upon sued  out  a  writ  of  certiorari  to  review  tlie  determination  of 
the  Conmiission. 

The  Commission  stated  in  its  determination  of  July  30,  1918: . 

^^Under  the  circumstances  stated  by  the  Board  of  Railroad 
Commissioners  in  its  determination  in  respect  to  the  construction 
of  this  bridge,  we  think  that  the  Commission  in  determining  the 
duty  should  ^e  on  the  railroad  company,  was  within  the  law  and 
exercised  sound  discretion,  and  this  Commission  refuse  to  modify 
said  provision.  The  railroad  company  built  the  bridge  under 
such  determination,  and  should  not  now  be  heard  to  refuse  to 
carry  ^out  one  of  the  conditions." 

We  find  the  Terminal  Railway  going  to  the  Board  of  Railroad 
Commissioners  and  asking  that  the  overhead  crossing  be  ordered, 
and  offering  to  pay  the  whole  expense  of  construction,  not  calling 
upon  the  state  or  town  for  contribution.  The  Board  of  Railroad 
Commissioners  granted  the  right,  upon  a  further  condition  that 
the  railway  company  maintain  the  approaches  and  sidewalk.  It 
may  properly  be  assumed  that  the  Board  of  Railroad  Commis- 
sioners would  not  have  granted  the  permission  had  it  not  been  for 
that  condition.  The  relator's  predecessor,  the  railway  company, 
by  paying  the  whole  expense  of  construction,  and  by  building  the 
bridge,  subject  to  the  provision  that  it  should  maintain  the  ap- 
proaches and  sidewalk,  expressly  accepted  this  provision.  Before 
the  railway  company  did  the  work,  it  had  applied  to  the  Public 
Service  Commission  for  a  modification  of  the  provisions  of  the 
order  regarding  the  maintenance  of  the  approaches  and  sidewalk, 
and  a  modification  had  been  refused.  The  railway  company  must 
be  deemed  to  have  accepted  such  condition,  not  having  appealed 
from  such  determination.  It  obtained  the  approval  of  its  con- 
struction on  January  29,  1918,  and  yet  within  four  months  we 
find  the  town  asking  that  the  railroad  company  be  compelled  to 
repair  the  pavement.  The  evidence  of  all  the  witnesses  is  that 
the  condition  was  due  to  a  gradual  settling  of  the  fill.  The  town 
alleges  that  this  improvement  was  not  the  elimination  of  a  grade 
crossing,  but  was  a  proceeding  for  authority  to  build  an  integral 
and  necessary  part  of  the  yards  and  terminals  of  the  railroad. 

"The  real  purpose  of  this  application  is  not  to  promote  public 
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safety  by  abolishing  existing  grade  crossings,  but  is  to  permit  the 
petitioner  to  construct  extensive  yards,  several  miles  in  length 
and  nearly  half  a  mile  in  width,  in  the  town  of  Cheektowaga  and 
West  Seneca/' 

The  writ  of  certiorari  is  dismissed,  with  $50  costs  and  dis- 
bursements. 

All  concur. 


TERMONT  SUPREME  COURT* 

TOWN  OF  WATERBURT 

V. 

CENTRAL  VERMONT  RAILWAY  COMPANY. 

[No.  170.] 
(—  Vt.  — ,  108  Atl.  423.) 

€}ro39inga  ~  Structures  »  Repair, 

1.  The  obligation  of  s  railroad  oorporation  whose  track  crosses  a 
highway  by  passing  upon,  over,  or  under  the  traveled  path  thereof, 
to  repair,  and  rebuild  when  necessary,  bridges,  culverts,  crossings,  and 
other  constructions  made  for  the  accommodation,  safety,  and  oon- 
venience  of  the  public  travel  on  such  highway,  is  not  limited  merely 
to  keeping  in  repair  such  portions  of  the  highway  and  such  structures 
as  it  has  added,  changed,  or  interfered  with. 

Trial  —  Sufflcieney  of  finding  ^  Bridge  for  convenience  of  public 
travel, 

2.  A  jurisdictional  fact  that  a  bridge  was  made  for  the  accommo^ 
dation,  safety,  or  convenience  of  public  travel  on  the  highway,  it 
sufficiently  shown  by  findings  that  a  bridge  was  directly  under  a  rail- 
road overpass ;  that  there  was  a  highway  there,  the  bridge  being  spoken 
of  as  a  "highway  bridge." 

Oonetitutional  law  ~  Impairment  of  contract  »  CrossingB, 

3.  A  statute  requiring  a  railroad  corporation  whose  tracks  cross 
a  highway  to  repair  and  rebuild  when  necessary,  bridges,  culverts, 
crossings,  and  other  constructions,  does  not  impair  the  obligation  of 
a  charter  providing  otherwise,  although  it  contains  no  reservation  of 
legislative  power  to  alter,  amend,  or  repeal,  since  every  charter  granted, 
regardless  'of  its  stipulations,  is  subject  to  the  police  power  of  the 
atateii 

[October  9,    1919.] 

Appeal  from  order  of  Public  Service  Commission  requiring 
a  railroad  oompanj  to  make  highway  bridge  repairs  upon  peti- 
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ticm  of  the  town  of  Waterbury  to  charge  the  Central  Vermont 
Sailway  Company  with  the  expense  thereo£  Order  affirmed 
and  oanae  remanded. 

Argued  before  Watson,  0.  J.,  and  Powers,  Taylor,  Miles,  and 
Slack,  J  J. 

Appearances:  Charles  B:  Adams,  of  Waterbury,  for  petition- 
er; John  W.  Kedmond,  of  Newport,  and  W.  E.  MoFeeters,  of 
St  Albans,  for  petitionee. 

Powers,  J,:  The  track  of  the  defendant's  railroad  crosses 
Main  street  in  the  village  of  Waterbury  by  means  of  an  overpass. 
Directly  under  this  overpass  is  an  iron  bridge  forming  a  part  of 
the  highway  at  that  point  This  bridge,  as  well  as  a  wooden  struc- 
ture that  preceded  it,  was  built  and  has  always  been  maintained 
by  the  town  of  Waterbury.  It  has  now  become  unsafe  for  public 
travel  and  must  be  repaired  or  replaced.  The  town  is  seeking  to 
charge  the  defendant  with  the  expense  of  this  undertaking;  and, 
proceeding  under  G.  L..  5170,  it  gave  the  defendant  notice  of  the 
condition  of  the  bridge,  and,  the  latter  having  failed  to  repair  the 
same  within  the  time  limited  by  the  statute,  it  brought  this  peti* 
tion  to  the  PubHo  Service  Commission,  and  has  obtained  an  ord^ 
requiring  the  defendant  to  make  such  repairs  upon  the  bridge  Us 
will  make  it  safe  for  public  travel  and  hereafter  to  keep  the  same 
in  proper  repair.    From  this  order  the  defendant  appeals. 

[1]  G.  L.  6168,  provides  that  a  railroad  corporation  whose^ 
track  crosses  a  highway  by  passing  upon,  over,  or  under  the  trav- 
eled path  thereof  shall  repair,  and  rebuild  when  necessary, 
bridges,  culverts,  crossings  and  other  constructions  made  for  the 
acoommodation,  safety,  and  convenience  of  the  public  travel  on 
such  hi^way.  It  is  contended  by  the  defendant  that  this  statute 
is  not  to  be  taken  literally,  but  means  merely  that  the  corporation 
is  to  keep  in  repair  such  portions  of  the  highway  and  such  struc- 
tures as  it  has  added,  changed,  or  interfered  with. 

This  contention  cannot  be  sustained.  The  statute  under  con- 
sideration originated  in  No.  26,  Acts  of  1862,  wherein  it  was  pro- 
vided that  in  all  cases  where  a  railroad  built  its  road  across  a 
highway  or  street,  and  should  "find  it  necessary  to  erect  a  bridge 
or  embankment  for  the  accommodation  of  such  highway  or 
street,''  it  should  keep  and  maintain  such  bridge  or  embankment 
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in  good  and  suffici^it  repair  for  highway  purposes,  unless  it  com- 
pleted such  crossing  to  the  acceptance  of  the  selectment  or  rail- 
road commissioners,  agreeably  to  its  charter.  Under  such  a  stat- 
ute, the  claim  of  the  defendant  might  well  be  made.  For  the 
language  used  clearly  implies  that  the  responsibility  of  the  rail- 
road company  was  limited  to  such  constructions  as  were  made 
necessary  by  the  building  of  the  railroad.  But  in  1855  another 
act  was  passed  by  the  legislature.  This  provided  that — ^^HlVhen 
any  railroad  corporation  in  this  state  shall  have  constructed  a 
railroad  across  any  public  highway,  either  by  passing  upon,  over, 
or  under  the  traveled  path  of  such  highway,  such  corporation 
ijhall  at  all  times  keep  in  good  and  sufficient  repair,  and  rebuild, 
when  necessary,  all  bridges,  culverts,  crossings  and  other  con- 
structions which  have  been,  or  shall  hereafter  be  made,  for  the 
accommodation,  safety,  and  convenience  of  the  public  travel  on 
such  highway,  over,  under,  or  upon  such  highway."  No.  28,  Acts 
of  1855. 

It  is  apparent  that  this  act  materially  extended  the  obligation 
of  railroad  companies  to  which  it  applied  and  carried  it  far  be- 
yond its  limits  under  the  Act  of  1852.  For  some  reason  (not  at 
the  moment  apparent)  the  Act  of  1855  was  not  treated  as  amend- 
atory of  the  act  previously  passed,  and  both  of  the  acts  were  car- 
ried into  the  general  statutes,  where  they  appear  as  §§  38  and  40 
of  chapter  28.  But,  whether  the  Act  of  1856  is  to  be  regarded 
9B  an  amendment  or  otherwifle,  the  result  is  the  same :  It  must  be 
taken  that  the  legislature  intended  thereby  to  make  eome  change 
in  the  statute  as  it  then  stood.  The  only  change  that  could  have 
been  contemplated,  as  clearly  appears  from  the  terms  used,  was 
an  enlargement  of  the  duties  of  railroad  companies  that  built 
railroads  across  public  highways.  The  editors  of  the  Revised 
Laws,  with  the  sanction  of  the  l^slature,  of  course,  treated  the 
Act  of  1855  as  an  amendment  of  the  previous  act  and  as  express- 
ing all  the  law  of  the  subject.  They  discarded  the  Act  of  1852 
and  kept  only  the  Act  of  1855.  R  L.  3888 ;  and  without  material 
change  the  law  stands  the  same  to-day.  G.  L.  5168.  In  view  of 
its  plain  terms,  considered  in  the  light  of  its  legislative  history, 
we  have  no  hesitation  in  holding  that  the  law  requires  this  de- 
fendant to  maintain  the  bridge  in  question. 
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[2]  The  defendant  urges  that  the  order  is  not  predicated  up- 
on adequate  findings  of  jurisdictional  facts,  in  that  it  is  not 
shown  that  the  bridge  lyas  made  for  the  accommodation,  safety, 
or  convenience  of  public  travel  on  the  highway.  That  all  neces- 
sary jurisdictional  facts  must  he  shown  by  the  record  is  beyond 
question.  Bessette  v.  Goddard,  87  Vt.  77,  88  Atl.  1.  But  it  is 
not  necessary  that  they  appear  by  express  findings.  It  is 
enough  if  they  appear  by  necessary  implication  from  the  facts 
expressly  found.  Such  is  the  case  here.  The  findings  show 
that  there  is  a  bridge  directly  under  the  overpass;  that  there 
is  a  highway  there ;  the  bridge  is  spoken  of  as  a  '^highway  bridge. '' 
The  term  '^bridge"  is  defined  to  be  a  structure  erected  over  a 
river,  creek,  stream,  ditch,  ravine,  or  other  place  to  facilitate  the 
passage  thereof.  1  Bouvier,  Eawle's  3d  Rev.  395.  A  "highway 
bridge"  then  must  be  such  a  structure  forming  a  part  of  a  high- 
way erected  to  facilitate  the  passage  over  a  stream,  ravine,  or 
some  such  thing.  From  the  findings  specified  it  sufficiently  and 
affinnatively  appears  that  this  bridge  was  built  and  used  for  the 
safety  and  convenience  of  public  travel  on  the  highway  there. 

Certain  findings  are  challenged  for  want  of  evidence,  but  we 
do  not  regard  them  as  necessary  to  the  validity  of  the  order; 
therefore  we  take  no  time  in  their  discussion. 

[3]  It  is  urged  by  the  defendant  that  the  statute  referred  to 
does  not  apply  to  it,  and  that  to  hold  otherwise  would  be  to  de- 
prive it  of  vested  rights.  In  support  of  this  proposition  it  is 
claimed  that  the  original  charter  of  the  defendant  is  to  be  found 
in  No.  53,  Acts  of  1843 ;  that  §  10  of  that  act  prescribes  the  terms 
and  conditions  on  which  the  corporation  could  build  its  road 
across  a  public  highway ;  that  that  act  contains  no  resei'vation  of 
legislative  power  to  alter,  amend,  or  repeal  the  same;  and  it  is 
argued  that  to  apply  the  statute  to  the  defendant  would  amount 
to  amending  its  charter  in  violation  of  the  contract  clause  of  the 
Federal  Constitution.  Assuming  that  the  record  before  us  is 
sufficient  to  show  that  the  defendant  is  now  vested  with  "the  same 
franchises,  privil^es,  and  immunities"  contained  in  the  Act  of 
1843,  the  contention  is  unsound ;  for  there  is  nothing  in  the  law 
more  firmly  established  than  this:  Every  contract  made,  every 
charter  granted,  regardless  of  its  stipulations,  is  subject  to  tlic 
police  power  of  the  state.     The  legislature  cannot  divest  itself 
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of  the  power  (which  carries  with  it  the  corresponding  duty)  ci 
conserving  the  health,  safety,  comfort,  and  welfare  of  the  people; 
nor  can  <Hie  legislature  bind  its  successor  by  any  contract  to  the 
contrary.  Thorpe  v.  Rutland  &  B.  R  Co.  27  Vt.  140,  62  Am. 
Dec.  626;  Clarendon  v.  Rutland  R  Co.  75  Vt  6,  62  Atl.  1057; 
Boston  &  M.  R.  v.  County  Com'rs,  79  Me.  386, 10  Afl.  113 ;  Tex- 
as &  N.  O.  R.  Co.  V.  Miller,  221  U.  S.  408,  31  Sup.  Ct.  Rep. 
534,  55  L.  ed.  789 ;  Atlantic  Coast  Line  R  Co.  v.  Goldsboro,  232 
U.  S.  548,  34  Sup.  Ct  Rep.  364,  68  L.  ed.  721 ;  Boston  Beer  Co. 
V.  Massachusetts,  97  XJ.  S.  25,  24  L.  ed.  989.  That  the  passage 
of  the  statute  in  question  was  an  exercise  of  the  police  power  is 
beyond  question.  Its  evident  purpose  was  to  safeguard  the  trav- 
eling public  by  a  unified  responsibility  for  and  control  of  all 
things  within  its  right  of  way  at  highway  crossings.  Boston  & 
M.  R.  V.  Coun^  Corners,  supra.  This  very  case  shows  the  im- 
portance of  such  control.  The  abutment  of  the  overpass  and  the 
abutment  of  the  highway  bridge  are  one  and  the  same  structure. 
A  proper  regard  for  the  safety  of  the  traveling  public  demands 
that  it  should  be  free  from  independent  and  possibly  antagonistic 
authorities. 

Our  own  cases  above  cited  are  decisive  against  the  defendant 
on  this  point 

Order  afiSrmed,  and  cause  remanded  for  such  further  proceed- 
ings as  may  be  required  not  inconsistent  with  the  views  herein 
expressed. 


WISCONSIN  OmcUIT  COUBT  FOR  DANE  OOUNTT. 

CITY  OF  MILWAUKEE 

V. 

RAILROAD  COMMISSION  OF  WISCONSIN  et  al. 
(-.  Win.  — ,  —  N.  W.  — .) 

Ccn&UhUional  Unv  —  Impairment  of  contract  —  JPratusMM  rate. 

1.  The  Wisconein  CommStsioii  has  power  to  fix  strMt  rmthray  rata 
higher  than  those  provided  for  in  the  ooinpaiiy*g  loesl  fraadiise. 

Tmluation  —  Overheada  —  Percentage, 

2.  Experience  has  demonstrated  that  aa  aUowaaoe  of  IB  per  ont 
for  oyerheads  is  not  ezoessiTib 
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Valuation  —  Land  —  Appreciation. 

3.  It  is  proper  to  recognue  the  appreciati<m  of  land  values  In  a 
valuation  of  utility  property  for  rate  making. 

Valuation  ~  Fair  value  —  AscertainmetU, 

4.  The  purchase  price  paid  at  foreclosure  is  not  a  criterion  of  value 
for  rate  making. 

Valuation  —  Ascertainment  of  fair  value  —  Various  inventoriee, 

5.  In  fixing  fair  value  for  rate  making,  a  Commission  which  had 
made  a  recent  careful  and  complete  revaluation  of  the  utility  company's 
property  on  correct  legal  principles,  is  not  limited  to  the  use  of  a 
prior  valuation  of  the  company's  property  plus  additions  thereafter 
made,  especially  where  the  prior  valuation  was  merely  supplementary 
to  a  still  earlier  valuation,  where  insufBcient  overheads  were  allowed 
in  the  prior  valuation,  where  land  values  have  since  appreciated,  and 
where,  in  making  the  valuations,  it  was  necessary  to  make  certain 
apportionments  of  the  property  between  different  departments  of  the 
utility  on  a  use  basis,  and  the  use  has  changed. 

Valuation  —  Going  value, 

6.  The  element  of  going  value  must  be  given  consideration  in 
valuations  both  for  purchase  and  for  rate  making. 

Depreciation  —  Accrued  —  Consideration  to  he  given  in  valuation. 

7.  Depreciation  reserve  set  aside  out  of  earnings  and  not  paid  out 
to  the  stockholders  should  be  given  full  consideration  in  arriving  at 
fair  value  of  the  utility's  property. 

Valuation  —  Fair  value  —  *' Exchange  value.'* 

8.  Fair  value  for  rate-making  purposes  it  not  necessarily  syn- 
onymous with  what  is  known  among  economists  as  "exchange  value." 

Valuation  ~  Fair  value  ~  Ascertainment. 

9.  The  Wisccmsin  Commission  adheres  to  its  former  judgment  that 
the  railway  property  of  the  Milwaukee  Electric  Railway  ft  Light 
Company  as  of  January  1,  1914,  was  represented  by  the  engineer's 
estimate  of  the  reproduction  cost  new  to  which  no  further  allowance 
for  going  value  or  working  capital  should  he  made,  but  that  consider- 
ation should  be  given  to  materials  and  supplies  at  hand,  and  that 
using  this  as  a  basis,  the  fair  value  for  rate  making  can  be  arrived 
•t  by  including  additions  to  the  property  since  January  1,  1914. 

jpepreciation  ^  Accrued  ~  Consideration  to  he  given  in  valuation. 

10.  A  return  should  not  be  computed  on  the  cost  new  less  the 
balance  in  the  company's  reserve  for  depreciation,  where  return  is 
computed  on  the  cost  new  and  the  depreciation  allowance  is  made  on 
the  sinking  fund  basis. 

Depreciation  —  Accrued  —  Treatnvent  in  valuaUon. 

11.  The  mere  fact  that  the  depreciation  of  railway  property  shown 
by  the  books  of  the  company  at  the  time  of  a  rate  proceeding,  is  in 
excess  of  the  condition  per  cent  of  the  property  that  is  practically  the 
same  as  the  condition  per  cent  existing  at  the  time  of  a  prior  valuation, 
does  not  show  that  the  excess  should  be  deducted  from  the  value  of  the 
property  for  rate  making* 
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Depreciation  —  Accruing  ^  Asceriainn%ent» 

12.  It  is  proper  to  fix  an  allowance  for  depreciation  upon  a  stndj 
ot  the  assumed  lives  of  the  physical  property  rather  than  by  making 
a  combined  allowance  for  maintenance  and  depreciation  baaed  upon 
the  average  costs  of  maintenance  and  losses  realized  on  property  actually 
retired  from  service  over  a  period  of  years. 

Reium  ~  Reasonableness  as  a  whole  —  City  and  suhnrhan  railway 
service, 

13.  The  measure  of  return  in  suburban  railway  service  is  not  to  be 
arrived  at  by  merely  cutting  oflf  the  suburban  service  by  itself,  and 
allocating  operating  costs  in  that  area  against  actual  operating  income 
in  that  area  for  the  reason  that  part  of  the  lower  operating  costs  in 
the  city  area  are  directly  attributable  to  a  greater  density  of  travel 
because  of  the  through  rides  from  the  suburban  area. 


Valuation  »  Overheads. 

Discussion  of  amounts  of  overhead  expenses  allowed  by  various 
Commissions,  p.  084. 
Valuation  —  Fair  value  ~  Ascertainment  —  Factors. 

Discussion  of  factors  to  be  considered  in  ascertaining  fair  value 
for  rate  making,  p.  989. 
Valuation  ~  Fair  value  ~  Investment  as  element  to  he  considered. 

Discussion  of  investment  as  element  to  be  considered  in  ascejrtain- 
ment  of  fair  value  for  rate  making,  p.  991. 

[January  30,   1920.} 

Return  of  the  Wisconsin  Commission  to  the  Circuit  Court. 

The  nl)ove  action  being  brought  to  review  tRe  orders  of  June 
1,  1918,  P.IT.R.1918E,  1,  and  October  80,  1919,  P.U.R.1920A, 
861,  in  the  following  proceedings: 

Petition  of  the  Milwaukee  Electric  Railway  &  Light  Company 
and  iMilwaukee  Light,  Heat  &  Traction  Company  for  an  order 
prescribing  rates  of  fares  and  limits  of  zones,  and  a  modification 
of  orders  aflfecting  service,  being  Railroad  Commission  File  No. 
R-1909. 

In  the  matter  of  the  application  of  the  Milwaukee  Electric 
Railway  &  Light  Company  for  such  revision  of  rates  of  fares, 
zone  limits  and  service  standards  upon  its  electric  railway  sys- 
tem operated  in  the  Milwaukee  single  fare  area  and  adjacent 
suburban  zones  as  will  enable  such  coihpany  to  earn  a  reasonable 
return  upon  the  property  employed  in  the  operation  of  such  sys- 
tem, being  Railroad  Commission  Hie  No.  2503. 

In  the  matter  of  the  report  of  the  board  of  conciliation  of  the 
state  of  Wisconsin  relating  to  fair,  equitable  and  just  wages  of 
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employees  of  the  transportation  department  of  the  Milwaukee 
Electric  Railway  &  Light  Company. 

In  re  invec^tigation  on  motion  of  the  Commission  of  the  neces- 
sity for  an  extension  of  the  double  transfer  privileges  in  the  city 
of  Milwaukee. 

Opinion,  Order  and  Return  of  the  Railroad  Commission  of 
Wisconsin  to  ike  Circuit  Court  of  Dane  County, 

•  The  original  complaint  filed  August  5,  1918,  attacks  the  order 
of  June  1,  1918,  and  by  amendment,  the  order  of  October  30, 
1919,  because  the  rates  are  unlawful,  because  the  reasonable  in- 
vestment found  by  the  Commission  is  excessive,  because  the  fair 
value  fixed  by  the  Commission  is  unreasonably  and  excessively 
high,  because  the  Commission  included  paving  within  the  track 
zone  of  the  railway  company  as  property  of  said  company  upon 
which  it  was  entitled  to  earn  a  return,  because  the  Commission 
failed  to  give  consideration  to  the  fact  that  depreciation  reserve 
is  in  excess  of  the  reasonable  requirements  of  the  company,  be- 
cause the  Commission  did  not  give  proper  consideration  to  the 
earnings  in  excess  of  a  reasonable  return  which  the  defendant 
company  had  had  in  past  years,  because  the  rate  of  fare  for  the 
single  fare  area,  includes  a  burden  for  the  cost  of  supplying  serv- 
ice for  passengers  outside  the  city  limits  of  Milwaukee,  because 
the  Commission  has  fixed  an  annual  allowance  for  depreciation 
unusually  high,  and  by  amendment  filed  T^ovember  16,  1919, 
there  is  added  the  allegation  that  the  fares  fixed  are  unlawful 
because  in  excess  of  the  provisions  of  the  franchise  ordinance 
under  which  the  company  is  operated. 

At  the  trial  in  circuit  court  the  city  attorney  of  the  city  of  Mil- 
waukee classifies  the  city's  complaint  imder  six  heads:  (1)  That 
there  was  a  binding  franchise  limitation  under  which  the  fares 
in  the  city  of  Milwaukee  could  not  exceed  5  cents;  (2)  that  the 
valuation  was  excessive  for  various  reasons  and  is  in  fact  fixed 
by  a  decision  of  the  supreme  court  in  the  case  of  Milwaukee  li. 
&  Light  Co.  V.  Railroad  Commission,  169  Wis.  421.  In  rela- 
tion to  this  matter  the  position  of  the  city  attorney  is  that  the 
Railroad  Commission  is  bound  by  the  valuation  of  1910  and  that 
this  should  be  brought  down  to  date  instead  of  making  a  new 
valuation.     (8)  That  the  earnings  of  the  company  in  the  past 
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have  been  excessive  and  that  these  excess  earnings  should  be  used 
by  the  company  in  paying  increased  costs  of  operation  before  any 
fares  are  raised  in  the  Milwaukee  district;  (4)  that  the  deprecia- 
tion reserve  set  aside^  is  larger  than  the  actual  accrued  deprecia- 
tion and  that  the  value  used  by  the  Commission  is  too  large  to 
this  extent;  (5)  that  the  rate  of  fares  fixed  are  excessive  and  will 
give  too  large  a  return;  (6)  that  an  unreasonable  burden  has 
been  placed  upon  riders  in  the  single  fare  area  by  requiring  them 
to  meet  alleged  deficits  in  the  suburban  area. 

The  Franchise  Rate  of  Fare. 

[1]  The  city  has  introduced  elaborate  exhibits  tending  to 
show  the  history  of  negotiations  leading  up  to  and  preceding  the 
passage  of  the  city  ordinance  under  whidi  tiie  city  cars  of  the 
street  railway  company  are  operated.  The  city's  positi<»i  is  that 
by  §  6  of  the  ordinance  referred  to  the  rate  of  fare  for  one  con- 
tinuous passage  upon  the  lines  of  the  railway  within  said  city 
shall  not  exceed  5  cents  for  a  single  fare  and  therefore  that  the 
order  of  October  30,  1919,  is  unlawful  and  that  this  §  6  of  the 
ordinance  referred  to  is  binding  upon  the  o<Mnpany  and  that  the 
state  through  the  Railroad  Commission  has  no  authority  to  fix 
a  rate  higher  and  in  violation  of  the  terms  of  the  franchise. 

This  is  purely  a  question  of  law.  We  have  considered  the  ques- 
tion carefully  in  view  of  the  decisions  of  our  own  supreme  court 
and  the  Supreme  Court  of  the  United  States.  It  is  our  judg- 
ment that  this  contention  of  the  city  attorney  cannot  be  sustained 
and  we  believe  it  to  be  the  clearly  established  law  of  this  state 
that  when  the  state  exercises  its  power  of  control  over  such  rates 
and  delegates  the  exercise  thereof  to  the  administrative  body — 
the  Railroad  Commission — ^Uiat  the  full  power  in  connection 
with  such  rates  is  vested  in  the  Commission.  This  is  our  undw- 
standing  of  the  decisions.  We  believe  no  useful  purpose  would 
be  gained  at  this  time  by  going  into  the  details  of  these  cases  with 
which  the  court  is  perfectly  familiar,  especially  in  view  of  the 
fact  that  this  question  will  be  argued  before  the  court  up<m  the 
return  herewith  made. 

VdhuUiofk 

One  of  the  principal  questions  involved  in  ibis  ease  k  whellier 
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the  Commission  has  used  t  proper  valuation  for  railway  prop- 
erty in  determining  the  rates  of  car  fare  as  fixed  for  the  single 
fare  area.  On  the  part  of  the  city  a  valuation  is  contended  for 
running,  as  we  understand  it,  from  $1,500,000  to  say  $2,500,000 
less  than  the  value  adopted  by  the  Commission.  On  the  other 
hand  the  company  strenuously  claims  that  the  valuation  fixed  by 
the  Commission  is  much  below  the  true  and  proper  value  and 
offers  in  evidence  exhibits  tending  to  show  that  by  the  applica- 
tion of  present  unit  prices  to  the  1914  inventory  the  cost  of  re- 
production of  railway  property  there  fixed  at  $16,084,884  would 
be  raised  to  over  $31,000,000. 

The  question  of  valuation  of  this  property  has  been  gone  into 
by  the  Commission  not  only  in  the  decision  of  August  23,  1912, 
10  Wis.  R.  C.  R  page  1  et  seq.,  in  the  Service  case,  18  Wis.  R. 
C.  R.  page  178  et  seq.,  the  Woehsner  case  (Worfisner  v.  Milwau- 
kee) 15  Wis.  R.  C.  R  724,  P.U.R.1916A,  270;  but  has  been  sub- 
sequently intensively  studied  in  connection  with  the  decisions  of 
June  1,  1918,  found  in  21  Wis.  R.  C.  R  page  1,  et  seq.,  P.XJ.R. 
1918E,  1 ;  the  decision  of  April  4,  1919,  P.U.R.1919D,  504,  the 
decision  in  which  case  is  a  part  of  the  record  herein  but  is  not 
appealed  from.  In  view,  however,  of  the  contentions  made  by 
the  various  parties  to  these  proceedings  and  in  view  of  the  ex- 
hibits placed  before  the  court  in  the  hearing  under  review,  some 
further  discussion  of  the  question  of  values  appears  not  unwar- 
ranted at  this  time. 

The  history  of  the  company  and  its  organization  is  set  forth 
in  the  Fare  case,  10  Wis.  R  0.  R.  page  1,  et  seq.,  and  a  general 
outline  thereof  given  in  the  decision  of  June  1,  1918,  21  Wis.  R. 
C.  R.  page  1,  et  seq.,  P.TI.R1918E,  1.  As  is  shown  in  those 
decisions,  the  present  organization  was  the  outgrowth  of  the  con- 
solidation of  several  street  car  and  electric  companies  and  of 
foreclosure  proceedings  resulting  in  the  final  organization  com- 
mencing operation  substantially  on  January  1,  1897.  While  the 
question  of  values  did  not  come  before  the  Commission  until  after 
the  proceedings  were  under  way  resulting  in  the  decision  of  Au- 
gust 23,  1912,  this  question  of  value  was  before  the  District 
Court  of  the  United  States  and  was  gone  into  quite  elaborately 
by  Judge  Seaman  in  his  opinion  rendered  May  31,  1898.  (Mil- 
waukee Electric  R.  &  Light  Co.  v.  Milwaukee,  87  Fed.  677.) 
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The  Commission  in  its  decision  of  August  23,  1912,  found 
the  value  of  the  railway  property  for  the  purposes  of  that  case  as 
being  about  $10,300,000  as  of  January  1,  1910,  which  value, 
however,  did  not  include  certain  railway  property  then  belonging 
to  the  Milwaukee  Light,  Heat  &  Traction  Company  which  after- 
wards came  within  the  single  fare  area  upon  the  extension  of 
that  area  by  subsequent  decisions  of  the  Commission.  After  the 
consolidation  of  various  street  car  companies  which  took  place 
before  1897,  certain  property  belonging  to  the  different  lines  con- 
solidated was  discarded  or  replaced  by  other  property  and  ex- 
tensions and  improvements  took  place,  and  the  question  of  the 
fair  value  of  the  property  as  of  January  1,  1897,  has  been  a  mat- 
ter of  contention  between  the  company  and  the  city  during  all  the 
years  since  the  question  of  the  fare  rates  in  the  city  of  Milwaukee 
arose  at  the  time  of  Judge  Seaman's  decision.  On  the  part  of 
the  company,  it  has  always  been  claimed  that  the  actual  cash  in- 
vestment in  the  railway  property  as  of  Januai-y  1,  1897,  was  not 
less  than  $8,885,000.  On  the  part  of  the  city  this  has  been  denied 
and  the  city  has  continuously  claimed  that  the  fair  value  of  the 
railway  property  in  existence  on  January  1,  1807,  did  not  exceed 
$4,488,408.25.  The  Commission  commenced  its  examination  of 
the  property  for  purposes  of  valuation  about  1907.  Its  engineers 
made  an  inventory  of  the  property  and  a  reproduction  cost  esti- 
mate as  of  January  1,  1907,  and  later  another  reproduction  cost 
estimate  as  of  January  1,  1910,  the  1910  valuation  being  based 
largely  upon  the  inventory  used  as  of  1907  amplified  to  include 
physical  inventory  of  the  additions  to  property  between  1907 
and  1910.  Not  only  the  inventory  thus  arrived  at  but  the  unit 
values  based  upon  the  different  units  by  the  Commission  in  these 
reproduction  cost  estimates  have  always  been  attacked  and  ques- 
tioned by  the  company  since  made. 

Practically  the  only  inventory  of  the  actual  property  in  exist- 
ence as  of  about  January  1,  1897,  is  the  inventory  made  by  W. 
J.  Clark  of  the  General  Electric  Company  who  placed  upon  this 
inventory  a  reproduction  cost  of  $5,153,000.  This  valuation  by 
Clark  was  a  reproduction  cost  estimate.  It  was  before  Judge 
Seaman  at  the  time  he  rendered  his  decision  and  was  before  the 
Commission  at  the  time  it  rendered  the  decision  of  August  23, 
1012,  and  in  connection  with  the  latter  decision,  the  Commis- 
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sian's  engineers  rechecked  t-his  inventory  and  placed  their  own 
unit  costs  upon  the  various  units,  arriving  at  a  reproduction  cost 
of  $4,488,000. 

As  the  amount  of  cash  investment  hy  the  security  holders  of 
the  respondent  company  on  January  1,  1897,  depends  somewhat 
upon  the  value  placed  upon  certain  exchanged  securities,  it  is 
somev7hat  difficult  to  arrive  at  what  can  be  stated  as  accurately 
measuring  the  actual  cash  investment  of  the  security  holders. 
Judge  Seaman  fixed  this  amount  at  $8,885,644.17.  He  found, 
however,  that  this  figure  would  not  meet  the  issue  as  it  was  the 
value  of  the  investment  and  not  the  amount  paid  which  must 
control.  The  actual  historical  installation  costs  of  the  actual 
physical  units  in  existence  on  January  1,  1897,  has  never  been 
ascertained.  It  was  probably  less  than  $7,000,000.  It  was 
shown  that  some  part  at  least  of  the  property  was  purchased  at 
costs  considerably  above  those  prevailing  in  1897  and  later.  Re- 
production cost  of  these  units.  Judge  Seaman  found,  would  exceed 
$5,000,000.  As  we  have  shown  in  the  decision  21  Wis.  K.  C.  R. 
page  34,  et  seq.,  Judge  Seaman  evidently  arrivcxl  at  the  figure  of 
»$7,000,000  as  representing,  for  the  purposes  of  the  case  at  the 
time  is  was  heard,  the  fair  value  of  the  investmeut  in  181)7  for 
rate-making  purposes. 

After  the  decisions  of  the  Commission  of  August  23,  1912,  10 
Wis.  R.  C.  R.  1,  and  Xovember  25,  1913,  13  Wis.  R.  C.  R.  178, 
and  on  December  5,  1913,  the  Commission  ordered  the  engineer- 
ing department  to  make  a  complete  reinventory  and  revaluation 
of  the  entire  property  of  the  company.  This  reinventory  and 
revaluation  ordered  at  that  time  resulted  in  the  physical  reproduc- 
tion cost  estimate  of  the  engineers  known  as  the  valuation  of  Jan- 
uary 1,  1914,  and  it  is  this  physical  valuation  which  the  Commis- 
sion, after  considering  every  element  in  the  case,  including  the 
entire  history  of  the  property,  has  concluded  is  fairly  representa- 
tive of  the  value  of  the  property  as  of  January  1,  1914.  This 
estimate  of  the  engineers  will  be  hereafter  referred  to  as  the  val- 
uation of  Januai'y  1,  1914.  It  is  the  most  carefully  made  and 
(elaborate  valuation  ever  made  by  the  engineers  of  the  Commission 
and  the  state  engineering  department.  It  is  based  upon  the  most 
complete  and  thorough  investigation  ever  made  by  that  depart- 
ment, both  as  to  inventory  and  unit  prices  used.    It  was  made  in 

P.U.R.1920B. 


Digitized  by 


Google 


984  WISCONSIN  CIRCUIT  COURT. 

pursuance  of  the  orders  of  the  Commission  at  a  time  wh^i  the 
personnel  of  the  Commission  was  exactly  the  same  as  it  was  at 
the  time  of  the  decision  of  August  23^  1912.  Different  meoibers 
of  the  staff  under  whose  direction  the  work  was  done  were  ex- 
amined and  cross-examined  as  to  all  phases  of  the  work.  See  21 
Wis.  K.  C.  E.  12,  et  seq.,  P.Xr.R.1918E,  1,  13.  Except  for  minor 
land  values,  the  Commission  found  no  reason,  nor  was  any  testi- 
mony introduced  showing  Why  the  Commission  should  not  aoc^ 
and  rely  upon  this  work  of  the  engineering  department. 

[2]  As  pointed  out  in  the  decision  of  June  1,  1918,  if  to  the 
1910  valuation  there  be  added  the  additions  per  books  to  Decem- 
ber 31,  1913,  it  will  be  found  that  the  value  of  the  Milwaukee 
street  railway  property  as  of  December  31, 1913,  up<m  this  basis, 
is  less  than  the  value  of  the  property  of  the  Milwaukee  street 
railway  as  found  in  the  appraisals  and  valuation  by  the  engineers 
as  of  January  1,  1914.  For  some  discussion  of  this  question,  see 
21  Wis.  R.  C.  R.  1,  18,  et  seq.,  P.Tr.R.1918E,  1,  19.  As  pointed 
out,  part  of  this  difference  is  due  to  the  different  percentages 
used  for  overhead,  the  engineers  using  substantially  15  per  cent 
for  overhead  in  this  valuation.  In  connection  with  this  valuation 
of  January  1,  1914,  the  most  complete  study  of  overheads  was 
made  that  has  ever  been  made  by  the  engineering  department. 
Experience  has  led  the  Commission  to  have  not  the  slightest  ques- 
tion as  to  the  propriety  of  the  overhead  used  by  the  engineers  in 
this  valuation.  The  history  of  overheads  as  used  by  the  Wiscon- 
sin Commission  may  be  briefly  stated  practically  in  the  words  of 
a  former  member  of  the  Commission.  The  Commission  b^an 
its  work  by  allowing  10  per  cent  on  the  total  cost  of  the  work,  in- 
cluding land,  for  organization,  administration  and  engineering 
expenses  and  for  interest  during  construction  and  contingencies. 
This  allowance,  however,  was  soon  found  to  be  too  low  and  was 
therefore  increased  to  12  per  cent.  Soon  after  this  change  was 
made,  the  Commission  entered  upon  a  more  extensive  investiga- 
tion of  these  charges  with  the  result  that  the  allowance  for  ovei^ 
head  items  was  increased  to  15  pw  cent  on  the  total  cost  of  the 
plant,  including  land.  This  allowance  of  15  per  cent  may  be 
compared  with  the  allowance  of  some  other  Commissions  in  the 
United  States. 
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In  New  York  the  Commission  for  ihe  Kwt  DiBtrict  has  allowed 
from  15  per  cent  to  21.8  per  cent.  See  Mayhew  v.  Kings  Comity 
Lighting  Co.  2  N.  Y.  P.  S.  C.  R  (let  Dist)  659,  21.8  per  cent 
Re  Queens  Borough  Gas  &  E.  Co.  2  N.  Y.  P.  S.  C.  R  (Ist  Dist.) 
544,  19  per  cent 

And  in  Be  Bronx  Gas  &  E.  Co.  (N.  Y.  1st  Dist)  P.XJ.R 
1916A,  440,  where  the  records  of  the  company  failed  to  show  the 
amount  expended  for  such  purposes,  an  allowance  of  20  per  cent 
was  made  to  cover  engineering,  supervision,  contractors'  profits, 
contingencies  and  incidentals. 

In  Fuhrman  v.  BuflFalo  General  Electric  Co.  3  N.  Y.  P.  S.  C. 
R.  (2d  Dist)  739,  the  allowance  was  16f  per  cent 

In  Montana  W.  &  S.  R.  Co.  v.  Morley,  5  :Mont.  R  C.  65,  the 
allowance  was  held  to  10  per  cent,  but  on  application  to  the  Fed- 
eral court  for  injunctional  relief,  Judge  Hunt  allowed  25  per 
cent  for  overheads.  Montana  W.  fc  S.  R.  Co.  v.  Board,  198  Fed. 
991; 

In  another  Federal  court  case  on  appeal  fi*om  an  order  of  the 
Arizona  Commission,  Judge  Morrow  held  that  the  Commission's 
estimate  of  12  per  c«it  for  overheads  was  too  low.  Bonbright 
v.  Corporation  Commission,  210  Fed.  44. 

The  California  Commission  allowed  15  per  cent  in  Palo  Alto 
V.  Palo  Alto  Gas  Co.  2  Cal.  R  C.  300. 

In  the  valuation  by  the  Great  Britain  Railway  &  Canal  Com- 
mission of  the  property  of  the  [Rational  Telephone  Company,  the 
Commission  added  31.4  per  cent  of  the  reproduction  cost  of  over 
ten  million  pounds  sterling.  The  case  is  reported  in  16  A.  T.  & 
T.  Co,  Com.  L.  491. 

The  New  Hampshire  Commission  allowed  15  per  cent  in  Re 
Berlin  Electric  Li^t  Co.  3  K  H.  P.  8.  C.  174,  21  A.  T.  &  T. 
Co.  Com.  L.  781. 

In  Re  Lincohi  Teleph.  &  Tel^.  Co.  19  A.  T.  &  T.  Com.  L. 
134,  the  Nebraska  Commission  was  convinced  that  17.2  per  cent 
allowed  by  the  en^eers  was  conservative  and  remarked  that 
many  Commissions  allow  over  20  per  cent  for  these  items. 

In  Re  Public  Service  Gas  Co.  1  N.  J.  P.  U.  C.  433,  15  A.  T. 
&  T.  Com.  L.  364,  the  allowance  was  17.6  per  cent 

In  the  Des  Moines  gas  decision  which  withstood  attack  in  the 
supreme  court,  the  allowance  was  15  per  cent  Dee  Moines  Gas 
P.UJl.19209. 
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Co.  V.  Des  Moines,  238  U.  S.  153,  P.U.B.1915D,  777,  69  L. 
ed.  1244,  35  Sup*  Ct.  Kep.  811. 

[3]  During  the  period  from  January  1,  1910 -to  January  1, 
1914,  there  was  a  considerable  appi^eciation  in  the  value  of  the 
land  devoted  to  railway  purposes  within  the  single  fare  area  and 
this  fact  has  been  recognized  in  the  appraisal  as  of  January  1, 
1914.  This  appears  to  be  in  strict  conformity  with  tihie  decisions 
of  the  court. 

In  the  Minnesota  Rate  Case,  the  Supreme  Court  of  the  United 
States  says: 

'^It  is  clear  that  in  ascertaining  the  present  value  we  are  not 
limited  to  the  consideration  of  the  amount  of  the  actuEl  invest- 
ment. If  that  has  been  reckless  or  improvident,  losses  may  be 
sustained  which  the  community  does  not  underwrite.  As  the 
company  may  not  be  protected  in  its  actual  investment,  if  the 
value  of  its  property  be  plainly  less,  so  the  making  of  a  just  re- 
turn for  the  use  of  the  property  involves  the  recognition  of  its 
fair  value  if  it  be  more  than  its  cost.  The  property  is  held  in 
private  ownership,  and  it  is  that  property,  and  not  the  original 
cost  of  it,  of  which  the  owner  may  not  be  deprived  without  due 
process  of  law.  But  still  it  is  property  employed  in  a  public 
calling,  subject  to  governmental  regulation,  and  while,  under  the 
guise  of  such  regulation,  it  may  not  be  confiscated,  it  is  equally 
true  that  there  is  attached  to  its  use  the  condition  that  charges 
to  the  public  shall  not  be  unreasonable.  And  where  the  inquiry  is 
as  to  the  fair  value  of  the  property,  in  order  to  determine  the  rea- 
sonableness of  the  return  allowed  by  the  rate-making  power,  it  is 
not  admissible  to  attribute  to  the  property  owned  by  the  carriers 
a  speculative  increment  of  value,  over  the  amount  invested  in  it 
and  beyond  the  value  of  similar  property  owned  by  others,  solely 
by  reason  of  the  fact  that  it  is  used  in  the  public  service.  That 
would  be  to  disregard  the  essential  conditions  of  the  public  use, 
and  to  make  the  public  use  destructive  of  the  public  right."  Simp- 
son V.  Shepard,  230  U.  S.  352,  33  Sup.  Ct.  Eep.  729,  57  L.  ed. 
1511. 

In  the  Oshkosh  Water  Works  Co.  v.  Railroad  Commission  our 
own  supreme  court  used  the  following  language : 

"If  the  original  investment  was  extravagant,  or  if  parts  of 
the  physical  property  have  become  obsolete,  the  public  should 

P.U.R.1020B. 
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not  be  required  to  pay  an  original  cost  either  by  way  of  rate  or 
purchase.  On  the  other  hand^  if  the  original  investment  was  pru- 
dent and  values  have  enhanced,  the  utilities  should  reap  the  bene- 
fit thereof  both  in  rate  and  selling  price.'*  161  Wis.  122  at  p. 
130. 

To  again  refer  to  the  decisions  of  the  Supreme  Court  of  the 
United  States : 

"And  we  concur  with  the  court  below  in  holding  that  the  value 
of  the  property  is  to  be  deteimined  as  of  the  time  when  the  in- 
quiry is  made  regarding  the  rates.  If  the  property  which  legally 
enters  into  the  consideration  of  the -question  of  rates  has  increased 
in  value  since  it  was  acquired,  the  company  is  entitled  to  the  bene- 
fit of  such  increase.  This  is  at  any  rate  the  general  rule.  We  do 
not  say  that  there  may  not  possibly  be  an  exception  to  it  where  the 
property  may  have  increased  so  enormously  in  value  as  to  render 
a  rate  permitting  a  reasonable  return  upon  such  increased  value 
unjust  to  the  public.  How  such  facts  should  be  treated  is  not  a 
question  now  before  us,  as  this  case  does  not  present  it.  We  refer 
to  the  matter  only  for  the  purpose  of  stating  that  the  decisiou 
herein  does  not  prevent  an  inquiry  into  the  question  when,  if 
ever,  it  should  be  necessarily  presented."  Willcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  19,  52,  29  Sup.  Ct.  Rep.  192,  53  L.  ed. 
3S2. 

In  the  case  of  Water  District  v.  Water  Co.  99  Me.  379,  it  is 
said: 

"In  estimating  structure  value  prior  cost  is  not  the  only  crite- 
rion on  present  value,  and  present  value  is  what  is  to  be  ascer- 
tained. The  present  value  may  be  aflFected  by  the  rise  or  fall  of 
prices  and  materials.  If,  in  such  a  way,  the  present  value  of  the 
structure  is  greater  than  the  cost,  the  company  is  entitled  to  the 
benefit  of  it.    If  less  than  the  cost,  the  company  must  lose  it." 

[4]  Nor  is  the  purchase  price  paid  at  a  foreclosure  sale  the 
criterion  of  value.  This  question  was  directly  before  the  court 
in  the  case  of  Stcenerson  v.  Great  Northern  K.  Co.  (Minn.)  72 
:N.  W.  713,  69  Minn.  353,  373,    The  court  said: 

^na  the  Manitoba  Company  and  its  promoters  bought  the 
property  at  the  foreclosure  sales  at  a  great  sacrifice,  that  is  their 
good  fortune.  If  the  leasing  of  the  system  by  the  Great  North- 
em  Eailway  Company  turns  out  to  be  a  bad  bargain,  that  is  to 
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its  misfortune.  The  patrons  of  the  road  should  not  gain  by  the 
one  transaction  or  lose  by  the  other." 

As  we  pointed  out  in  June  1,  1918  decision  and  as  a  further 
explanation  of  this  difference  between  the  two  inventories,  it 
should  be  stated  that  the  January  1,  1914  inventory  was  mneh 
more  complete  and  more  thorough  than  the  inventory  as  of  Jan- 
uary 1,  1910,  and  in  the  process  of  taking  the  inventory  of  Jan- 
uary 1,  1914,  it  was  found  that  there  were  material  omissions  of 
physical  property  from  the  inventory  and  appraisal  of  January 
1,  1910.  Undoubtedly  these  elements  will  not  account  for  all 
differences  in  the  final  appraisal  arrived  at  by  the  engineering 
department  as  some  differences  will  be  found  in  unit  costs  used, 
snch  unit  costs  being  arrived  at  after  the  more  complete  study  of 
unit  costs  which  had  been  made  by  the  engineering  department 
during  these  years. 

As  to  the  relative  dependability  of  the  two  inventories  and  ap- 
praisals of  January  1,  1910  and  January  1,  1914,  there  can  be 
no  question  that  the  inventory  and  appraisal  of  1914  is  far  more 
reliable  and  dependable.  The  inventory  itself  of  1910  was  based 
upon  and  is  supplementary  to  the  inventory  and  appraisal  of 
1907,  while  the  inventory  and  appraisal  of  January  1,  1914,  is  a 
complete  reinventory  and  rechecking  of  the  entire  physical  prop- 
erty of  the  company.  The  January  1,  1914  appraisal,  represent- 
ing as  it  does  a  complete  appraisal  and  inventory  of  the  physical 
property  of  the  company  made  with  great  care  and  in  the  greatest 
detail,  must  necessarily  be  more  dependable  and  reliable  as  a 
basis  for  the  determination  of  value  than  are  any  of  the  early 
inventories  and  appraisals. 

[5]  As  we  undei'stand  the  contention  of  the  city,  it  is  that  in 
arriving  at  the  present  fair  value  of  the  railway  property,  the 
Commission  is  restricted  to  the  use  of  the  valuation  of  1910  and 
additions  to  railway  property  since  that  time.  The  different  ex- 
hibits introduced  in  evidence  by  the  city,  however,  relate  not  only 
to  the  1910  valuation  but  are  in  part  based  upon  an  assumption 
that  value  is  controlled  by  the  use  of  the  figure  $4,488,000  ap- 
plied to  the  property  in  existence  on  January  1,  1897.  In  con- 
nection with  the  allegation  of  excess  earnings,  the  city  has  also 
used  a  valuation  of  $12,000,000  as  of  June  30,  1913,  which  is, 
of  oourae,  considerably  lower  than  the  valuation  of  1910,  vnth 
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additions  to  railway  property  thereafter.  At  page  257  of  the 
record  of  the  testimony,  Mr,  Williams  states  the  position  of  the 
city  as  follows : 

"We  take  the  position  that  the  appraisal  of  1914  was  a  waste 
of  time,  that  the  fair  value  of  1914  should  have  been  built  by  the 
Commission  on  the  1910  valuation." 

The  question  arises,  therefore,  whether  this  Commission  should 
disregard  the  work  of  the  engineering  department  resulting  in 
its  valuation  of  January  1,  1914,  and  if  it  is  not  justified  in  dis- 
regarding it  but  must  and  should  consider  it^  th«i  what  effect 
should  be  given  to  it.  As  we  have  shown,  there  is  no  reason  to 
question  the  fairness  of  this  appraisal  either  as  to  inventory  or 
unit  prices  used.  There  appears  to  be  no  question  but  that  the 
engineers  proceeded  on  correct  legal  principles  in  making  the 
valuation.  Is  it  so  out  of  line  with  any  other  of  the  elements 
which  must  be  considered  in  connection  with  arriving  at  a  fair 
value  of  the  property  as  to  warrant  the  Commission  in  disregard- 
ing it  i  At  this  point,  it  may  be  well  to  revert  to  some  f  imdamen- 
tal  legal  principles  .relating  to  valuation. 

To  quote  again  from  the  Minnesota  Rate  Case,  230  U.  S.  362, 
434,  33  Sup.  Ct.  Rep.  729,  67  L.  ed.  1611 ;  Smythe  v.  Ames,  169 
U.  S.  466,  546,  18  Sup.  Ct.  Rep.  418,  42  L.  ed.  819,  and  San 
Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  739,  757, 
19  Sup.  Ct.  Rep.  804,  48  L.  ed.  1154: 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formula  but  there  must  be  a  reason- 
able judgment  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts.  ^In  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stocks,  the 
present  as  compared  with  the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  property  under  particular  rates 
prescribed  by  statute,  and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  We  do  not 
say  that  there  may  not  be  other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property.  What  the  company  is  entitled 
to  ask  is  a  fair  return  upon  the  value  of  that  which  it  employs 

for  the  public  convenience.  On  the  other  hand,  what  the  public 
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is  entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the 
use  of  a  public  highway  than  the  services  rendered  by  it  are  rea- 
sonably worth/  " 

In  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S. 
739,  19  Sup.  Ct  Rep.  804,  43  L.  ed.  1154,  it  was  held  (following 
Smythe  v.  Ames,  169  U.  S.  466,  548,  544)  that  what  the  com- 
pany was  entitled  to  demand  in  order  that  it  might  have  just 
compensation  was  a  fair  rate  upon  the  reasonable  value  of  the 
property  at  the  time  it  was  being  used  for  the  public.  Stanislaus 
County  V.  San  Joaquin  C.  &  I.  Co.  192  U-  S.  201,  215. 

In  the  Oshkosh  Water  Works  Co.  v.  Eailroad  Commission,  161 
Wis.  122,  at  130,  our  supreme  court  said: 

'The  present  reasonable  value  of  the  utility  determines  rate  as 
well  as  price.  In  both,  the  original  investment  is  a  valuable  aid 
in  detennining  the  present  value  of  the  property,  but  it  is  not 
controlling.  It  is  only  one  of  several  elements  to  be  considered  in 
arriving  at  present  value,  whether  for  purchase  or  rate-niiiking 
purposes." 

The  supreme  court  of  the  state  of  Illinois,  i»  its  recent  deeisiou 
of  the  Public  Utilities  Commission  of  Illinois  ex  rel.  v.  Spring- 
field Gas  &  E.  Co.  P.U.R.1920— ,  — ,  125  N.  E.  891,  S0«;,  says: 

^^Appellee  contends  that  the  only  equitable  basis  for  determin- 
ing value  for  rate-making  purposes  is  the  cost  of  reproduction  new 
less  depreciation.  This  contention  cannot  be  sustained.  The 
basis  of  all  calculations  as  to  the  reasonableness  of  rates  to  be 
charged  by  a  corporation  maintaining  a  public  utility  under  legis- 
lative sanction  must  be  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public  and  in  order  to  ascertain 
that  value,  the  original  cost  of  c<Hist ruction,  the  amount  expended 
in  permanent  improvements,  the  amount  in  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  property  un- 
der the  particular  rates  prescribed  by  the  statute  and  the  sum 
required  to  meet  operating  expenses  are  all  matters  for  consid- 
eration and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case."    Citing  various  decisions. 

In  speaking  of  a  consolidated  gas  case,  WiUcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  29  Sup.  Ct  Eep.  192,  53  L.  ed.  382,  the 
Illinois  supreme  court  said  in  the  decision  referred  to: 
P.U.R.1920B. 
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"In  that  case  it  was  held  that  there  must  be  a  fair  return  upon 
the  reasonable  value  of  the  property  at  the  time  it  is  being  used 
for  the  public.  ...  It  was  further  said  that  the  value  of  the 
property  is  to  be  determined  as  of  the  date  the  inquiry  is  made 
of  the  rates  and  if  the  property  which  legally  enters  into  the  con- 
sideration of  the  question  of  rates  has  inci*eased  in  value  since  it 
was  acquired,  the  company  is,  as  a  general  rule,  entitled  to  the 
benefit  of  such  increase.  This  could  not  be  true,  however,  where 
the  property  had  increased  so  enormously  in  value  as  to  render 
a  rate  permitting  a  reasonable  return  upon  such  increased  vahie 
unjust  to  the  public" 

So  in  Denver  v.  Denver  Union  Water  Co.  246  IT.  S.  ITS, 
P.U.R.1918C,  640,  38  Sup.  Ct.  Rep.  278,  62  L.  ed.  649,  it  was 
held  that  it  was  proper  to  estimate  complainant's  property  on  a 
basis  of  present  market  value  as  to  land  and  reproduction  cost 
less  depreciation  as  to  structures,  but  it  was  not  held  that  this 
was  the  only  proper  basis  on  which  to  fix  values  for  rate-making 
purposes. 

One  of  the  elements  which  has  always  been  given  consideration 
is  investment  prudently  made.  This  element  is  unquejationably 
one  of  the  more  impu'tant  elements  and  at  a  time  of  very  widely 
fluctuated  unit  costs  and  abnormal  conditions  should  have,  as  we 
have  said  in  various  cases,  a  large  influence  in  determining  the 
final  value.  See  the  discussion  of  this  question  in  our  decision 
of  June  1,  1918,  21  Wis.  R.  C.  R.  19,  et  seq.,  24  et  seq.,  P.U.R. 
1918E,  1. 

In  arriving  at  our  conclusion  that  the  engineers'  valuation  of 
1914  fairly  represented  the  value  of  the  property  as  of  that  date, 
and  that  the  fair  value  for  rate-making  purposes  could  be  based 
on  that  valuation,  with  additions  to  property  since,  the  Commis- 
sion took  into  consideration  all  of  the  elements  which  have  been 
referred  to,  including  the  question  of  prudent  and  wise  invest- 
ment. If  investment  is  not  given  some  weight  in  connection  with 
this  matter  of  determining  fair  value,  than  under  present  condi- 
tions we  have  very  violent  changes  in  value  enormously  increas- 
ing the  amount  upon  which  the  public  must  pay  rates  and  at  the 
same  time  the  likelihood  that  investments  made  at  present  high 
costs  would  be  given  no  effect  in  the  future,  were  unit  costs,  as 
is  in  the  end  likely,  to  become  considerably  lower  than  at  present. 
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In  other  words,  while  we  must  recognize  the  principle  set  forth 
in  the  cases  just  quoted,  fair  value  must  in  the  end  be  based  upon 
sound  judgment  taking  all  elements  into  consideration.  To  say 
on  the  one  hand  that  investment  or  historic  cost  is  the  sole  cri- 
terion may  lead  to  an  unwise  judgment,  as  much  as  to  say  that 
the  fair  value  is  in  all  cases  controlled  by  reproduction  cost  on 
prevailing  unit  prices.  Evidently  the  Supreme  Court  of  the 
United  States  had  such  a  situation  as  at  present  exists  directly 
in  mind  when  in  Willcox  v.  Consolidated  Gas  Co.  (212  U.  S.  19, 
52,  29  Sup.  Ct.  Rep.  192,  63  L.  ed.  382),  it  said: 

"We  do  not  say  that  there  may  not  possibly  be  an  exceptiwi  to 
it  where  the  property  has  increased  so  enormously  in  value  as  to 
render  a  rate  permitting  a  reasonable  return  upon  such  increased 
value  unjust  to  the  public.  How  such  facts  should  be  treated  is 
not  a  question  now  before  us,  as  this  case  does  not  present  it.  We 
refer  to  the  matter  only  for  the  purpose  of  stating  that  the  deci- 
sion herein  does  not  prevent  an  inquiry  into  the  question  when, 
if  ever,  it  should  be  necessarily  presented.'' 

What  is  there  said  is  subject  only  to  this  criticism :  That  the 
word  "value"  might  be  taken  as  being  absolutely  synonymous 
with  "exchange  value,"  which  in  turn  might  be  taken  as  depend- 
ing upon  prevailing  unit  prices.  The  point  is  that  the  Supreme 
Court  of  the  United  States  clearly  recognized  that  a  situation 
might  arise  where  reproduction  cost  on  greatly  enhanced  unit 
prices  must  not  be  given  a  controlling  influence.  And  it  is  well 
perhaps  to  point  out  here  that  the  unit  prices  used  in  the  valua- 
tion of  1914  were  not  inflated  or  war  unit  prices,  but  prices  which 
can  be  said  to  have  represented  normal  installation  prices  largely 
prevailing  during  the  periods  of  construction  of  the  company. 

We  have,  th«i,  an  engineers'  physical  valuation  fairly  made 
under  normal  conditions,  just  and  fair  in  itself  both  to  the  public 
and  to  the  company  as  one  of  the  elements  for  arriving  at  fair 
valuation.  The  Commission,  however,  did  not  rest  upon  this 
element  alone  but  took  into  consideratiwi,  as  we  have  said,  all 
other  elements,  including  that  of  prudent  investment. 

In  our  decision  of  June  1,  1918,  we  discussed  this  question  of 
investment  at  length  and  made  quite  a  study  of  what  we  consid- 
ered to  represent  investment  reasonably  and  prudently  made  by 
the  security  holders  of  the  company.     We  will  not  repeat  what 
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we  there  statecL  Tliis  was  not  the  only  element  which  was  taken 
into  consideration.  All  other  elements  referred  to  in  the  cases 
were  considered  by  thp  Commission  in  arriving  at  its  final  valua- 
tion, including  the  elements  of  going  value,  ihe  question  of  de- 
preciation, depreciation  reserves  and  assets  covering  d^reciation 
reserves,  working  capital,  materials  and  supplies,  etc.  As  is  often 
said,  as  to  the  weight  that  is  to  be  given  to  all  the  different  ele- 
ments, this  is  a  matter  resting  upon  sound  judgment. 

In  the  engineering  valuations  of  1907,  1910,  and  1914,  made 
by  the  Commission's  engineers,  as  well  as  in  all  engineering  esti- 
mates made  by  representatives  of  the  company  or  city,  certain 
so-called  common  property  was  considered  and  apportioned  be- 
tween the  various  utilities,  sudi  as  railway,  electric,  and  heating. 
Power  properly,  power  lines,  buildings,  etc,  often  had  a  conmion 
use.  Their  value,  therefore,  had  to  be  apportioned  between  the 
different  utilities.  Such  apportionments  were  attempted  to  be 
made  upon  the  use  of  the  properly  at  the  time  the  different  valu- 
ations were  made,  but  the  use  of  so-called  common  property 
changed  from  time  to  time,  and  property,  the  value  of  which 
would  be  apportioned  on  the  use  as  of  the  time  when  the  valua- 
tion was  made,  would,  if  reapportioned  upon  the  use  as  of  Janu- 
ary 1,  1914,  receive  a  materially  different  apportionmwit.  The 
relative  growth  of  the  several  utilities  of  the  company  has  been 
such  that  the  proportionate  use  of  the  joint  property  by  each 
utility  has  changed  with  the  passage  of  time.  This  fact,  as  we 
shall  hereafter  more  clearly  show,  not  only  makes  it  extremely 
difficult,  if  not  impossible,  to  build  up  a  present  fair  value  for 
any  single  utility  of  the  company  by  simply  taking  the  valuation 
of  any  utilily  at  an  early  period  and  making  book  additions  to 
that  utility  thereafter  but  also  makes  a  conq>arison  between  in- 
vestment costs  of  any  one  utility  per  books  and  the  valuation  of 
1914  for  that  utility  not  as  valuable  for  comparative  purposes  as 
a  comparison  of  total  investment  of  all  utilities  of  the  company 
with  the  total  valuation  of  all  utilities  as  of  January  1,  1914. 
So  in  the  decision  of  June  1,  1918,  the  comparison  is  made  on 
the  basis  of  investment  in  all  property  and  values  of  all  property 
of  the  Milwaukee  Electric  Railway  &  Light  Company.  This 
change  of  use  is  especially  pronounced  in  relation  to  various  forms 
of  electric  property  which  had  a  common  use  and  had  to  be  ap- 
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portioned.  In  making  the  apportionment  of  this  common  prop- 
erty the  engineers  in  arriving  at  their  valuation  for  January  1, 
1914,  apportioned  the  common  property  on  the  use  as  of  that 
date.  As  we  have  explained  this  use  is  in  many  respects  quite 
different  from  the  use  which  had  existed  at  an  early  period  and 
of  course  is  considerably  different  from  the  use  of  many  elements 
of  the  common  property  as  used  to-day.  The  comparison  between 
investment  and  engineering  values  was  therefore  made  in  the 
June  1st  decision  as  to  the  property  as  a  whole. 

For  the  purposes  of  making  this  comparison  the  Commission 
took,  though  it  has  never  finally  decided  the  matter,  the  invest- 
ment in  the  electric  utility  of  January  1,  1897,  to  be  around 
one  million  three  hundred  thousand  dollars  or  $1,372,187.61. 
The  company  claims  this  investment  figure  is  many  hundreds  of 
thousands  of  dollars  below  the  actual  cash  investment  at  the  time. 
For  tbe  reasons  shown  in  our  June  1,  1918  decision,  the  reason- 
able and  legitimate  investment  in  the  railway  property  was  taken 
as  being  substantially  represented  by  the  figure  $7,000,000  and 
here  it  may  be  well  to  call  attention  to  the  fact  that  this  $7,000,- 
000  is  not  taken  by  the  Commission  as  necessarily  representing 
the  actual  installation  cost  of  the  various  elements  considered 
separately  which  went  to  make  up  the  railway  property  in  exist- 
ence on  January  1,  1897.  Nor  is  it  taken  as  necessarily  repre- 
senting all  of  the  cash  which  may  have  been  actually  invested  in 
the  railway  property  as  of  January  1,  1897.  It  did  and  does 
represent  in  the  opinion  of  the  Commission  as  near  as  can  be 
arrived  at  what  Judge  Seaman  calls  the  fair  value  of  the  invest- 
ment or  what  would  be  a  fair  investment  figure  to  take  as  of 
January  1,  1897.  The  actual  cash  invested  was  found  by  Judge 
Seaman  to  be  not  less  than  $8,885,000,  but  he  found  it 
unnecessary  to  finally  adopt  that  figure  for  the  purposes  of  the 
case.  As  we  have  shown  in  our  June  1,  1918  decision,  reason- 
able investment  may  not  always  be  th^  same  as,  and  in  fact 
in  many  inst^ces  may  be  somewhat  different  from  the  so-called 
historical  costs,  using  the  words  "historical  costs''  as  includ- 
ing only  the  actual  installation  cost  of  the  various  elements  of 
property  then  in  existence.  The  actual  historical  cost  of 
the  property  in  the  sense  above  referred  to  is  actually  unascer- 
tainable.     The  Clark  appraisal  of  January  1,  1897,  the  Cwn- 
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mission's  revaluation  of  his  appraisal  many  years  afterwards, 
the  city's  various  attempts  to  appraise  the  property  of  Janu- 
ary 1,  1897,  are  engineering  reproductive  estimates  of  property 
as  of  January  1,  1897.  Using  the  figures  above  set  forth 
as  a  basis  to  fairly  represent  legitimate  investment  as  of  Janu- 
ary 1,  1897,  the  comparison  was  made  in  the  June  Ist  decision 
with  the  engineers'  valuation  of  January  1,  1914.  The  invest- 
ment prices  on  the  figures  thus  used  were  for  January  1,  1914, 
for  all  property  of  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany either  $26,088,604  or  $26,160,000  as  compared  with  the 
actual  physical  valuation  of  the  property  as  of  January  1,  1914, 
of  $26,093,372. 

The  plaintiff's  positicm  as  to  value  is  based  on  the  use  of  a  re- 
production cost  by  ffligineers  either  as  of  January  1,  1897,  or  as 
of  January  1,  1910.  It  is  our  opinion  tiiat  the  Commission  is 
not  i^estricted  to  the  use  of  these  reproduction  estimates  for  those 
years  and  excluded  from  the  use  of  the  engineers'  valuation  of 
January  1,  1914,  which  is,  as  we  have  said,  far  more  painstaking 
and  carefully  made  than  any  other  reproduction  estimate  in  the 
case. 

[6]  Another  element  which  was  given  consideration  by  the 
Commission  was  the  elem^it  of  going  value.  On  this  point  noth- 
ing new  is  now  to  be  said.  This  element  must  be  given  considera- 
tion either  in  purchase  or  rate-making  cases.  Appleton  Water 
Works  Co.  V.  Eailroad  Commission,  154  Wis.  121,  at  page  154; 
Oshkosh  Water  Works  Co.  v.  Railroad  Commission,  161  Wis. 
122 ;  Denver  City  v.  Denver  Union  Water  Co.  246  U.  S.  178, 
38  Sup.  Ct.  Eep.  278,  62  L.  ed.  649.  The  recent  decision  of  the 
supreme  court  of  Illinois  in  the  Springfield  Qas  case  reversed 
the  Commission's  decision  for  the  reason  that  the  supreme  court 
came  to  the  conclusion  that  the  Public  Utility  Commission  had 
not  given  sufficient  weight  to  the  element  of  going  value.  The 
going  value  of  the  street  railway  was  found  in  the  decision  of 
August  23, 1912,  to  be  from  four  hundred  and  fifty  thousand  dol- 
lars to  five  hundred  thousand  dollars.    12  Wis.  R.  C.  R.  159. 

On  questions  of  depreciation  and  depreciation  reserve,  which 
are  elements  which  must  also  be  considered,  considerable  discus- 
sion will  be  found  in  our  decision  in  this  ease.  21  Wis.  R.  C.  R. 
1.   The  Alabama  Public  Service  Commission  in  the  case  of  Bir- 
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mingham  ▼.  Southern  Bell  TelepL  &  Tekg.  Co.  P.U.R.1919B, 
191,  796,  said: 

"In  connection  with  the  depreciation  reserve  it  is  proper  for 
this  Commission  to  bear  in  mind  that  no  possible  benefit  can  ac- 
crue to  the  public  through  the  establishment  of  an  inadequate 
percentage  for  a  depreciation  reserve.  The  ability  of  a  public 
utility  to  promptly  substitute  efficient  and  approved  apparatus 
for  that  which  is  worn  out  is  inadequate^  and^  therefore,  its  ability 
to  give  good  service,  and  ultimately  even  its  solvency,  are  de- 
pendent upon  an  adequate  depreciation  reserve.'^ 

The  position  of  this  Commission  on  this  question  was  taken 
at  an  early  date  in  the  history  of  the  Commission.  In  the  case 
State  Journal  Printing  Co.  v.  Madison  Oas  &  E.  Co.  4  Wis.  R. 
C.  R.  601,  599,  et  seq.y  the  necessity  and  reasons  for  such  d^re- 
ciatiou  reserves  are  fuUy  set  out.  When  such  reserves  are  set 
aside  they  may  be  either  invested  in  interest  bearing  secnrities 
or,  as  said  in  the  case  of  Springfield  v.  Springfield  Gas  &  E.  Oo. 
decided  by  the  Illinois  Public  Utilities  Commission,  P.IJ.B. 
1916C,  281: 

'^A  large  portion  of  the  accumulated  depreciation  reserve  either 
could  be  invested  safely  in  readily  marketable  bonds  or  could  be 
reinvested  to  great  advantage  in  ezt^isions  and  betterments  of 
existing  property." 

This  has  always  been  the  ruling  of  the  Wisoonnn  Commission 
on  this  subject 

The  Massachusetts  Commission  in  the  case  in  Be  Blue  Hill 
Street  B.  Co.  P.U.B.1915E,  370,  899,  said: 

^^XJnder  the  circumstances  of  the  case,  thrai,  we  rule  that,  in 
determining  the  revenues  to  which  this  company  is  fairly  entitled, 
allowances  should  be  made  for  an  amount  equal  to  the  fair  return 
upon  all  of  the  capital  honestly  and  prudently  invested,  without 
deducting  accrued  depreciation.  In  ruling  to  this  effect,  how- 
ever, we  must  not  be  understood  as  deciding  that  the  company 
o$n,  if  it  earns  the  amount  to  which  it  is  entitled,  properly  pay 
dividends  to  its  stockholders  before  the  depreciation  and  othw 
deficits  from  past  operation  have  been  made  good." 

The  Colorado  Public  Utilities  Commission,  discussing  this  mat- 
ter in  the  Matter  of  the  Colorado  Springs  Light,  Heat  &  P.  Co. 
P.XJ.B.1917F,  885,  came  to  the  conclusion  that  no  deduction  was 
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to  be  made  for  accrued  depreciation  where  depreciation  allow- 
ances which  might  be  diarged  to  operating  expenses  were  figured 
on  a  sinking  fund  basia,  but  where  the  annual  depreciation  allow- 
ance was  figured  on  the  straight  line  basis,  a  differwit  situation 
might  arise.  Our  allowance  in  the  present  case  was  virtually 
figured  out  on  a  percentage  basis  of  2.82.  It  is  based  on  the  fun- 
damental proposition  that  the  accumulated  amount  set  aside  for 
depreciation  will  earn  interest  at  a  rate  of  between  3  and  4  per 
cent  and  that  the  amount  set  aside  with  the  accrued  interest  will 
be  sufficient  in  the  end  to  meet  the  accrued  depreciation.  This 
presupposes,  of  course,  that  the  company  must  protect  itself  and 
the  public  by  crediting  the  interest  to  the  depreciation  reserves,  a 
point  which  is  specifically  covwed  in  our  order  of  October  30, 
1919. 

[7]  The  question  of  depreciation,  depreeiatum  reterves  and 
how  they  sh&ll  be  considered  in  connection  with  arriving  at  fair 
value  has  been  gone  into  by  the  Commission  very  fully  in  various 
cases  throughout  its  history.  While  on  the  one  hand  the  Oom< 
mission  has  held  that  where  the  company  has  had  sufficient  earn- 
ings to  set  aside  an  adequate  depreciation  reserve,  but  has  failed 
to  do  so,  it  may  be  said  that  part  of  the  invested  capital  has  been 
returned,  where,  o&  the  other  hand,  the  reserves  have  been  set 
aside  out  of  earnings  not  paid  out  to  the  stockholders,  then  in 
that  caae  they  must  be  given  fuU  oonsideration  in  arriving  at  the 
fair  value  of  the  property.  In  the  case  of  Whitewater  v.  White- 
water Electric  Light  Co.  6  Wis.  R  C.  R  132,  at  page  138,  the 
position  of  the  Commission  was  stated  as  follows: 

^'As  it  is  a  general  rule  that  the  reasonable  return  which  a 
utility  is  allowed  to  earn  covers  interest  and  depreciation  <mi  the 
actual  investment  in  the  plants  it  becomes  important  to  know 
what  the  investment  in  the  plant  actually  is,  that  is,  what  is  the 
value  of  the  plant  new.  The  fact  that  the  property  of  the  utility 
has  diminished  in  value  with  use,  as  the  inevitable  result  of  de- 
preciation, does  not  lessen  the  amount  of  the  inveslanent  in  the 
plant  for  rate-making  purposes.  To  be  sure,  everything  in  tiie 
way  of  machinery  depreciates  with  time,  due  not  to  wear  and 
tear  alone,  but  to  other  natural  causes,  as  well  as  to  obsolescence. 
Rose  V.  Burkhardt  Milling  &  Electric  R  Co.  (1910)  6  Wis.  R  C. 
R.  139,  143.    This  deterioration  begins  to  set  in  as  soon  as  the 
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plant  is  ready  for  operation  and  continues  until  the  property  be- 
comes useless.  In  order,  therefore,  to  keep  the  original  invest- 
ment intact,  it  is  necessary  to  provide  for  a  depreciation  fund, 
by  setting  aside  out  of  income,  at  regular  intervals,  an  amount 
8u£Scient  to  cover  this  wear  and  tear.  The  amount  so  set  aside 
out  of  income  is  an  operating  expense  and  should  be  borne  by  the 
customers  through  the  rates  paid  by  them  for  the  services  rai- 
dered  by  the  utility.  In  previous  decisions  the  Commission  has 
pointed  out  that  when  depreciation  is  so  borne  by  consumers,  it 
should  be  set  aside  until  needed  for  the  renewal  of  worn  out  or 
useless  parts  of  the  plants.  If  under  these  conditions  it  is  not  so 
set  aside  and  used,  but  diverted  to  the  stockholders  for  their  use 
or  personal  benefit,  this  diversion  is  tantamount  to  the  payment 
of  dividends  out  of  capital.  It  simply  means  that  the  money 
contributed  by  the  consumers  for  the  upkeep  of  the  plant  and  the 
investment,  has  been  paid  over  to  the  stockholders  instead  of 
being  devoted  to  the  purpose  for  which  it  was  properly  intended. 
Since  their  investment  is  thus  reduced,  it  would  also  seem  that 
there  should  be  corresponding  reductions  in  the  amount  upon 
which  the  rates  paid  by  the  consumers  are  based.  There  would 
certainly  seem  to  be  instances  where  no  other  course  would  be 
equitable  all  around,  unless  the  capital  that  has  thus  been  with- 
drawn by  the  stockholders  is  restored  to  the  depreciation  fund." 
Hill  V.  Antigo  Water  Co.  (1909)  8  Wis.  R.  0.  R.  623,  641." 

It  was  pointed  out  in  consideration  of  the  case  of  Beloit  v. 
Beloit  Water  Gas  &  E.  Co.  7  Wis.  R  0.  R  187,  that  where  prop- 
er depreciation  reserves  have  been  kept  in  the  past,  the  present  or 
existing  value  of  a  property  as  determined  by  the  inventory,  in- 
spection, and  appraisal,  plus  tl\e  depreciation  reserve  should 
theoitetically  equal  the  cost  new  of  that  property,  and  in  the  ease 
of  Superior  Commercial  Club  v.  Duluth  Street  R.  Co.  11  Wis. 
R.  C.  R.  1,  21,  the  following  language  is  used  by  the  Commission : 

"An  examination  of  respondent's  depreciation  reserve  for  the 
Superior  division  shows  that  $34,658.18  has  been  charged  to  the 
reserve  as  actual  renewals,  while  $130,020.05  has  been  set  aside 
through  a  charge  to  operating  expenses,  leaving  a  balance,  as 
shown  by  the  reserve,  of  $95,361.87.  As  under  normal  condi- 
tions investors  are  entitled  to  have  their  property  or  investment 
kept  intact,  it  follows  that  the  amounts  which  have  been  properly 

set  aside  for  such  purposes,  or  for  depreciation  in  accordance  with 
P.U.R.1920B. 


Digitized  by 


Google 


AULVVAUKEK  v.  WISCONSIN  RAILROAD  COM.  999 

the  provisions  of  the  law  and  the  rules  of  the  Commission,  should 
in  the  instant  case  be  included  in  the  amount  upon  which  returns 
are  allowed.  On  the  other  hand,  amounts  earned  for  deprecia- 
tion but  withdrawn  or  used  for  other  purposes  than  provided  by 
law  should  not  be  so  included.'' 

In  arriidng  at  the  valuation  used  in  the  case  of  10  Wis.  K.  C. 
R.  1,  the  Commission  expressly  found  that  the  difference  between 
the  cost  new  and  the  present  value  or  the  depreciation  that  had 
taken  place  in  the  property  was  to  the  extent  of  $1,839,000  off- 
sot  by  a  depreciation  fund  which  is  partly  covered  by  securities 
and  partly  by  property  and  which  goes  with  the  property  and 
plant.  The  value  finally  fixed  in  that  decision,  10  Wis.  R.  C.  R. 
1,  159,  of  $10,300,000,  as  of  January  1, 1910,  is  greater  than  the 
reproduction  cost  new  as  estimated  by  the  engineers  at  that  time. 

In  the  case  of  Bonbright  v.  Corporation  Commission,  210  Fed. 
44,  the  court  held  that  where  the  depreciation  f vmd  had  been  set 
aside  and  withheld  from  the  stockholders,  the  Commission  was 
in  error  in  omitting  this  reserve  fund  from  its  valuation  of  the 
plant. 

Our  own  supreme  court  in  Duluth  Street  R.  Co.  v.  Railroad 
Commission,  161  Wis.  245,  approved  the  position  taken  by  the 
Commission  in  including  the  depreciation  reserve  of  $95,000  and 
the  working  capital  in  arriving  at  fair  value  of  the  street  railway 
property. 

It  has  always  been  the  practice  of  the  Commission  in  arriving 
at  fair  value  to  take  into  consideration  the  question  of  deprecia- 
tion reserves,  as  well  as  other  elements  such  as  going  value,  work- 
ing capital,  materials  and  supplies,  etc.  A  study  of  many  of 
these  ca*es  will  show  the  fair  value  arrived  at  has  been  the  same 
or  about  the  same  as  the  reproduction  cost  new.  Such  cases  are 
Hill  V.  Antigo  Water  Co.  3  Wis.  R.  C.  R.  623;  State  Journal 
Printing  Co.  v.  Madison  Gas  &  E.  Co.  4  Wis.  R.  C.  R.  501 ;  In 
Re  Fond  du  Lac  Water  Co.  5  Wis.  R.  C.  R  482 ;  Racine  v.  Ra- 
cine Gas  Light  Co.  6  Wis.  R.  C.  R.  228 ;  Beloit  v.  Beloit  Water, 
Gas  &  E.  Co.  7  Wis.  R.  C.  R.  187 ;  Re  Oconto  City  Water  Sup- 
ply Co.  7  Wis.  R.  C.  R  497;  Janesville  v.  Janesville  Water  Co. 
7  Wis.  R.  C.  R.  628 ;  Marinette  v.  City  Water  Go.  8  Wis.  R.  C. 
R.  334;  Bogart  v.  Wisconsin  Teleph.  Co.  17  Wis.  R.  C.  R  524. 
In  several  of  these  cases  the  fair  value  exceeds  quite  considerably 
the  reproduction  cost  new 
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A  further  discussion  of  some  aspects  of  the  question  of  depre- 
ciation in  connection  with  fixing  the  fair  value  in  tiiis  case  will 
be  found  later  in  this  decision. 

Although  the  fair  value  of  the  property  was  fixed  in  the  Octo- 
ber 30,  1919  decision  by  faking  the  reproduction  cost  new  of  the 
valuation  of  1914  as  fairly  representing  fair  value  at  that  time, 
hot  all  of  the  earnings  which  are  received  by  the  company  on  this 
fair  value  can  be  distributed  to  the  security  and  stockholders  of 
the  company.  Interest  at  the  rate  of  3^  per  cent  on  several  mil- 
lion dollars  representing  the  depreciation  reserves  is  to  be  deduct- 
ed from  the  income  and  credited  to  the  reserves.  This  permits 
the  fixing  of  the  annual  depreciation  allowance  to  be  charged  to 
operating  expenses  on  a  funded  basis  considerably  lower  than 
would  be  the  allowance  were  it  not  for  these  interest  credits. 
This  in  turn  results  in  a  more  favorable  rate  structure  for  the 
patrons  of  the  company. 

Oiher  elements  which  must  be  taken  into  consideration  are 
such  as  materials  and  supplies  on  hand  and  the  question  of  work- 
ing capital.  For  the  reasons  stated  in  the  decision  of  this  case 
reported  in  21  Wis.  R.  0.  E.  1,  we  found  no  reason  for  making 
a  special  allowance  for  working  capital,  although  an  allowance 
for  materials  and  supplies  is  necessary. 

[8]  We  have  averted  to  the  fact  that  fair  value  for  rate-making 
purposes  may  not  necessarily  be  synonymous  with  what  is  known 
among  economists  as  "exchange  value."  In  the  recent  Illinois 
decision  already  referred  to,  the  supreme  court  of  Illinois  re- 
ferred to  this  fact  and  said  that  exchange  value  should  not  have 
much  weight.  "Exchange  value  is  in  the  case  of  a  property  whose 
function  is  simply  to  earn  money  determined  primarily  by  the 
earning  power  and  the  more  unjust  and  unreasonable  the  charge 
made  by  the  utility,  the  higher  the  exchange  value." 

The  Pennsylvania  Public  Service  Commission  in  the  case  of 
Ben  Avon  Borough  v.  Ohio  Valley  Water  Co.  P.IT.R1917C,  390, 
458,  said: 

"In  speaking  of  fair  value  in  this  case,  we  speak  of  that  value 
as  found  for  determining  the  reasonablaiess  of  the  rates.  What 
we  are  discussing  is  not  value  in  the  strict  sense  of  that  term  but 
rather  an  amount  or  figure  which,  under  all  the  circumstances,  is 
a  fair  basis  for  determining  the  reasonableness  of  the  rates.  It 
)uay  have  but  little  relation  to  the  amount  in  par  value  of  stocks 
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and  bonds  of  the  company  which  are  outstanding.  It  may  differ 
from  the  exchange  or  market  value  of  the  property.  It  may  differ 
from  its  original  cost.  It  may  differ  from  its  reproduction  cost. 
It  may  differ  from  its  reproduction  cost  less  depreciation." 

[9]  There  was  before  us  at  the  time  of  the  decisions  in  ques- 
tion, including  the  decision  of  October  30,  1919,  the  results  of 
a  pretty  comprehensive  study  of  all  possible  elements  to  be  con- 
sidered in  arriving  at  what  was  a  just  and  fair  value  for  rate- 
making  purposes.  We  had  earlier  appraisals  and  reproduction 
costs  of  the  property  at  the  time  of  the  appraisals,  a  far  more 
complete  and  thorough  inventory  and  fair  appraisal  of  property 
as  of  January  1,  1914,  including  reproduction  cost  new  and  re- 
production cost  new  less  accrued  depreciation.  We  had  before 
us  in  the  evidence  proof  of  the  fact  that  reproduction  cost  of  the 
same  identical  property  either  in  1918  or  1919  using  war  prices 
or  even  5-year  averages  would  give  a  valuation  millions  in  excess 
of  a  fair  value  arrived  at  by  using  the  1914  valuation  with  addi- 
tions to  property,  and  now  we  have  before  us  the  additional  fact 
that  reproduction  cost  on  prevailing  unit  prices  would  nearly 
double  the  value  if  taken  for  the  purposes  of  arriving  at  fair 
value.  We  had  before  us  the  fact  that  the  depreciation  reserves 
practically  equal  the  accrued  depreciation,  that  these  reserves  are 
calculated  and  allowed  to  be  set  aside  on  a  sinking  fund  basis  and 
that  interest  charges  must  be  credited  to  the  depreciation  reserves 
from  the  earnings  on  the  fair  value.  We  have  before  us  various 
investigations  of  what  might  be  called  investment  in  the  property 
upon  which  we  have  given  our  conclusions.  The  city  sets  forth 
its  reasons  for  believing  that  a  somewhat  lower  investment  cost 
represents  the  proper  investment  figure,  and  this  has  also  been 
given  consideration.  Going  value  must  be  taken  into  consider- 
ation and  all  the  elements  considered  in  finally  arriving  at  the 
fair  value  to  be  used  for  this  rate-making  purpose.  After  looking 
at  the  matter  broadly  from  every  standpoint,  taking  into  consid- 
eration all  the  elements  involved,  it  was  our  conclusion  that  fair 
value  of  the  property  on  January  1, 1914,  was  represented  by  the 
engineers  estimate  of  reproduction  cost  new,  and  that  if  this 
figure  were  taken  no  further  allowance  should  be  made  for  going 
value  nor  for  working  capital  but  that  consideration  should  be 
given  to  materials  and  supplies  on  hand;  that  using  this  as  a 
base  the  fair  value  for  rate-making  purposes  could  be  arrived  at 
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by  including  additions  to  property  since  January  1,  1914.  This 
was  our  judgment  in  making  the  decisions  of  June  1,  1918,  April 
4,  1919,  and  our  recent  decision  of  October  30,  1919.  We  have 
again  reconsidered  the  entire  matter  from  every  angle,  and  we  are 
satisfied  that  our  judgment  as  to  what  fairly  and  equitably  rep- 
resented fair  value  of  the  railway  property  for  rate-making  pur- 
poses was  correct  and  fair  both  to  the  public  and  the  company. 

The  fair  value  in  the  decision  of  April  4,  1919,  of  the  railway 
property  gave  effect  to  the  then  use  of  power  plant  property,  and 
in  the  decision  of  October  30,  1919,  this  use  was  revised  and 
brought  down  to  date. 

Excess  Earnings. 

For  the  purpose  of  showing  excess  earnings  on  the  part  of  the 
company,  plaintiff  has  introduced  Exhibits  4  to  8,  inclusive,  liy 
order  dated  August  23,  1912,  effective  thirty  days  from  that  date, 
the  Commission  reduced  the  rates  of  fare  to  be  charged  in  the 
city  of  Milwaukee  by  the  Milwaukee  city  railway.  The  matter 
of  excess  earnings  prior  to  the  date  this  order  became  effective 
was  not  considered  material  by  the  Commission  at  the  time  the 
order  under  review  was  entered,  a  position  which  we  think  is 
correct  for  the  reasons  stated  in  the  opinion,  but  it  appears  de- 
sirable at  this  time  to  consider  the  question  of  excess  earnings  at 
the  time  the  order  became  effective  to  the  presait  time  and  in  this 
case  we  have  selected  the  period  from  January  1,  1913  to  July 
31,  1919,  inclusive,  for  which  results  are  readily  available. 

Turning  to  plaintiff's  Exhibit  7,  it  will  be  noted  that  plaintiff 
used  as  a  basis  for  determining  the  value  of  the  Milwaukee  city 
railway  property  the  figure  of  $12,000,000  found  in  the  service 
order  of  the  Commission  (13  Wis.  R.  C.  R.  289),  and  has  added 
thereto  book  additions  since  June  30,  1918.  The  figures  on  this 
basis  for  the  years  1914,  1915,  1916,  1917,  and  1918  will  be 
found  in  plaintiff's  Exhibit  7,  and  even  on  the  basis  of  $12,000,- 
000,  as  representing  the  value  of  the  railway  property  as  of  June 
30,  1913,  no  surpus  earnings  are  shown  for  these  years  as  a 
whole.  This  result  is  not  clianged  by  adding  the  due  proportion 
of  the  excess  earnings  for  the  year  ending  June  30,  1913,  repre- 
sented by  the  period  after  September  28,  1912,  the  date  upon 
^vhich  the  order  of  the  Commission  of  August  28,  1912,  went 
into  effect.    We  made  this  calculation,  and  according  to  our  fig- 
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ures  there  would  be  a  failure  to  earn  a  7^  per  cent  return  by  the 
amount  of  $-52,949.  While  it  is  true  that  in  the  service  case  this 
figure  can  be  found  and  was  used  by  the  Commission  at  the  time, 
we  are  of  the  opinion  that  its  use  is  wholly  unwarranted  and  that 
the  figure  $12,000,000  does  not  in  any  way  represent  the  fair 
value  of  the  railway  property  as  of  June  30,  1913.  The  city 
claims  that  the  proper  value  to  be  used  is  the  value  found  in  the 
decision  of  August  23,  1912,  fixing  the  value  of  the  railway  prop- 
erty as  of  January  1,  1910.  The  reproduction  cost  new  of  the 
property  as  of  January  1,  1910,  in  the  single  fare  area  as  exist- 
ing at  that  tune  is  stated  by  the  Commission  in  10  Wis.  R.  C.  E. 
122  to  be  $9,942,125.  Taking  all  elements  into  consideration, 
including  going  value,  depreciation,  assets  oflFsetting  depreciation, 
materials  and  supplies.  Working  capital,  etc,  the  Commission  (10 
Wis.  R  C.  R.  159)  found  the  fair  value  of  the  property  as  of 
January  1, 1010  to  be  $10,300,000. 

We  have  already  shown  in  this  decision  why  we  believe  that 
the  January  1,  1914  valuation  is  the  proper  basis  to  use  in  deter- 
mining the  fair  value  of  the  railway  property,  and  the  reasons 
why  it  is  more  truly  a  proper  measure  of  the  value  of  the  property 
for  I'ate-making  purposes  than  the  valuation  of  January  1,  1910. 
In  the  following  calculation,  howevOT,  this  point  is  waived  for 
the  sake  of  argument  and  the  January  1,  1910  valuation  of  $10,- 
300,000,  plus  additions  since,  is  used  as  a  basis  for  computing 
the  return. 

The  following  table  presents  a  comparison  of  the  earnings  of 
the  Milwaukee  city  railway  from  January  1,  1913  to  July  31, 
1919  using  a  7^  per  cent  return  computed  upon  the  value  of  the 
property  as  above  set  forth.  We  have  used  the  phj'sical  additions 
per  books  for  determining  the  value  for  the  different  years. 

It  is  to  be  carefully  noted,  however,  that  the  January  1,  1910 

valuation  of  $10,300,000  does  not  include  certain  Milwaukee 

Light,  Heat  &  Traction  railway  property  which  came  within  the 

sifigle  fare  area  as  that  area  was  afterwards  extended  by  various 

decisions  of  the  Commission  and  as  it  exists  to-day.    This  would 

add  a  considerable  amount  to  the  valuations  used  in  the  following 

table  and  this  we  have  pointed  out  at  this  place  so  that  there  may 

be  in  confusion  in  the  mind  of  the  court,  or  at  any  future  time, 

arising  through  the  use  of  the  valuations  set  forth  for  the  different 

periods  in  the  following  table: 
P.U.R.1920B. 
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In  connection  with  the  above  table  it  is  to  be  noted  diat  if  the 
Commisfiion's  allowance  for  depreciaticm  at  the  rate  of  2.82  per 
cent  per  annum  be  subetitated  for  the  company's  provision  for 
depreciation  during  the  period  from  January  1,  1913  to  July  81, 
1919,  the  deficiency  as  stated  would  be  reduced  by  approximately 
$150,000. 

The  foregoing  table  is  not  to  be  taken  or  understood  as  reflect- 
ing the  judgment  of  the  Commission  as  to  the  exact  result  of  op- 
eration in  connection  with  the  fair  return  on  the  fair  value  of  the 
property  for  the  period  covered.  For  it  is  to  be  noted  that  the 
income  available  for  return  used  in  this  table  has  been  stated  per 
books.  The  Commission  has  never  audited  the  operating  ex- 
penses for  all  of  the  years  included  in  the  table.  It  did,  however, 
audit  the  expenses  for  the  year  1916,  and  for  the  last  six  months 
of  1918,  and  for  three  months  ending  July  31,  1919.  Prom  the 
results  of  these  audits  we  are  convinced  that  if  the  operating  ex- 
penses of  the  Milwaukee  city  railway  were  subjected  to  a  diorough 
audit  for  tiie  entire  period  from  January  1,  1913  to  July  31, 
1919,  a  considerable  reduction  in  the  amounts  of  these  expenses 
would  result  We  are  of  the  opinion,  however,  that  while  such 
adjustments  would  considerably  reduce  the  operating  expenses 
as  reported  by  the  company,  they  would  be  insuffieient  to  fully 
wipe  out  the  deficit  previously  referred  to. 

City's  Contention  that  Returns  Should  Be  Computed  an  Cost 
New  Less  the  Balance  in  the  Company's  Reserve  for  De- 
preciation. 

[  10]  The  plaintiff's  contention  that  inasmudi  as  tlie  fair  value 
of  the  properly  from  1910  to  1918  has  been  equal  to  the  histori- 
cal cost  and  to  the  cost  of  reproduction  new,  no  depreciation  re- 
serve was  required  during  this  period.  Therefore^  the  city  de- 
ducts the  balance  in  the  company's  depreciation  reserve  from  the 
valuation  f<w  eomputing  return  as  previously  used  by  it  in  Ex- 
hibit 7,  computing  the  7^  per  cent  return  on  the  remaining 
amount  This  results  in  materially  increasing  the  city's  estimate 
of  excess  earnings  and  these  claimed  excess  earnings  are  still  fur- 
ther increased  in  some  of  the  city's  exhibits  by  the  addition  of 
interest  computed  upon  the  excess  earnings  claimed  from  year 
to  year.  Details  of  these  computations  will  be  found  in  Exhibits 
9  and  10.    This  contention  results  from  a  failure  properly  to  dis- 
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tinguish  between  the  fair  value  of  a  property  and  a  physical  re- 
production valuation  new  less  accrued  depreciation.  Both  the 
rate  of  return  and  the  allowance  for  depreciation  as  fixed  by  the 
Commission  have  been  made  upon  the  basis  that,  taking  all  ele- 
ments into  consideration,  the  cost  new  of  the  property  fairly  rep- 
resented its  value  and  that  the  return  should  be  computed  upon 
this  cost  new,  and  that  the  fair  value  of  the  property  for  rate- 
making  purposes  is  not  the  depreciated  value.  The  rate  of  return 
fixed  by  the  Commission  recognized  the  fact  that  the  company 
will  be  able  to  invest  a  considerable  portion  of  its  depreciation 
reserve  capital  in  permanent  additions  and  improvements,  and, 
therefore,  that  the  rate  of  return  required  by  the  company  on  the 
fair  value,  which  is  in  this  case  the  cost  new,  need  not  be  so  high 
as  would  be  the  case  were  the  funds  for  the  construction  of  this 
property  derived  entirely  from  outside  sources.  By  computing 
the  allowance  for  depreciation  upon  a  sinking  fund  basis,  the 
Conmiission  deducted  from  the  charge  to  operating  expenses  for 
depreciation  an  amount  equal  to  the  return  allowed  by  the  Com- 
mission upon  the  depreciation  reserve  capital  invested  in  the 
property  of  the  company  over  the  period  for  which  the  reserve  is 
provided.  In  other  words,  over  such  a  period  the  depreciation 
allowance,  included  in  the  operating  expenses  which  are  to  be 
deducted  from  the  company's  revenues  in  arriving  at  the  amount 
available  for  return,  is  reduced  by  an  amoimt  equal  to  the  return 
which  the  Ooinmiission  allows  the  company  to  earn  upon  the  de- 
preciation reserve  capital  invested  in  the  property  and  plant  of 
the  company,  so  that  the  earnings  the  company  can  take  from  the 
business  for  the  benefit  of  the  stocUiolders  are  not  earnings  upon 
the  full  cost  new. 

In  its  order  of  October  30,  1919,  the  Ownmission  prescribed 
that  the  eompany  shall  compute  interest  at  the  rate  of  not  less 
than  3i  per  cent  per  annum  upon  the  balance  in  its  depreciation 
reserve  accoimts,  shall  credit  this  interest  monthly  to  the  depre- 
ciation reserves,  and  shall  treat  these  interest  charges  as  deduc- 
tions from  gross  income,  which  means  that  these  interest  charges 
are  not  to  be  considered  as  part  of  the  expenses  of  the  company 
before  arriving  at  the  income  available  for  return.  In  other 
words,  this  interest  on  depreciation  reserves  is  not  an  operating 

expense,  but  must  be  deducted  from  income  before  the  pajTuent 
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of  dividends.  It  is  dear,  therefore,  that  plaintiff  was  not  justi- 
fied in  deducting  the  per  books  balances  in  the  railway  deprecia- 
tion reserve  from  the  valuation  of  the  property  in  order  to  deter- 
mine the  valuation  to  be  used  in  computing  the  return*  It  would 
seem  to  be  perfectly  dear  that  it  would  be  inequitable  to  require 
the  company  to  reduce  the  amoimt  which  it  may  charge  to  oper- 
ating expenses  for  depreciation  by  the  amount  of  interest  on  de- 
preciation reserves  and,  at  the  same  time,  deduct  these  deprecia- 
tion reserves  from  the  amount  upon  which  the  company  is  allowed 
to  earn. 

It  has  already  been  shown  that  the  operations  of  the  Milwaukee 
street  railway  from  January  1,  1913  to  July  31,  1919,  yielded 
less  than  the  7^  per  cent  return  computed  by  adding  book  addi- 
tions to  the  railway  value  as  of  January  1,  1910.  It  is  very  clear 
that  in  this  case  cost  new  and  not  depreciated  value  fairly  repre- 
sents the  value  of  the  property  for  rate-making  purposes.  Plain- 
tiff's contention,  therefore,  that  there  have  been  excess  earnings 
from  January  1,  1913  to  July  31,  1919,  is  clearly  in  error. 

Plaintiff's  Contention  that  the  Railway  Depreciation  Reserve 
Per  Boohs  Is  in  Excess  of  Accrued  Depreciaiion,  and,  there- 
fore this  Excess  Should  Be  Deducted  from  the  Value  of  the 
Property  for  Rate-malcing  Purposes. 

[11]  In  making  this  contention,  plaintiff  waives,  for  the  sake 
of  argument,  its  other  contention  that  inasmuch  as  the  fair  value 
of  the  property  was  found  by  the  Commission  to  equal  the  cost 
new,  no  depreciation  reserve  is  required,  and  attempts  to  show 
that  the  balance  of  the  company's  railway  depreciation  reserve, 
as  of  June  30,  1919,  is  excessive  considering  the  per  cent  condi- 
tion of  the  property.  In  the  appraisal  made  by  the  Commission's 
engineers  as  of  January  1,  1914,  the  per  cent  condition  of  the 
property  was  found  to  be  86  per  cent  In  Exhibit  14,  page  9,  the 
plaintiff  assumes  that  the  property  is  an  85  per  cent  condition 
as  of  June  30,  1919.  This  is  admittedly  purely  an  assumption 
and  it  is  an  assumption  which  does  not  coincide  with  logical  de- 
ductions made  from  known  facts.  The  Commission's  engineers 
in  their  valuation  found  that  the  per  cent  condition  of  the  prop- 
erty as  of  January  1,  1914,  was  86  per  cent.  Of  course,  it  in  no 
way  follows  that  this  percentage  represents  the  present  per  cent 
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condition  of  the  property.  It  must  be  remembered  that  this  is  a 
growing  property,  that  a  large  proportion  of  new  property  was 
installed  diirina:  the  years  immediately  preceding  the  valuation 
of  January  1,  1914,  and,  of  course,  the  accrued  depreciation  on 
that  property  would  not  be  heavy  at  that  period.  With  each 
year,  however,  the  accrued  depreciation  on  the  property  in  exist- 
«ice  in  1914  did  increase.  If  the  value  of  the  property  of  the 
Milwaukee  Electric  Railway  &  Light  Company,  devoted  to  rail- 
way purposes  within  the  single  fare  area  as  of  January  1,  1914, 
as  found  by  the  Commission's  engineers,  be  depreciated  by  the 
allowance  for  depreciation  fixed  by  the  Commission,  which  allow- 
ance in  turn  was  based  on  a  study  of  estimated  lives  of  the  prop- 
erty, and  if  the  same  depreciation  allowance  be  applied  to  prop- 
erly additions  from  January  1,  1914  to  1919,  it  will  be  found 
that  the  per  cent  condition  of  the  property  is  considerably  lower 
than  85  per  cent,  and  that  the  balance  in  the  company  s  railway 
depreciation  reserve,  as  of  June  30,  1919,  of  $4,125,798  corre- 
sponds for  all  practical  purposes  with  the  accrued  depreciation 
at  that  date. 

Contention  that  Depredation  Is  Excessive  because  of 
Overvaluation. 

The  correctness  or  incorrectness  of  this  contention  rests  en- 
tirely upon  the  correctness  of  the  contention  that  the  value,  placed 
by  the  Commission  upon  the  railway  property  within  the  single 
fare  area  as  of  July  81,  1919,  was  excessive.  T?he  fair  value  we 
found  to  correspond  with  the  values  as  of  January  1,  1914,  plus 
additions  to  January  81,  1919,  and  with  the  necessary  changes 
to  give  efiPect  to  the  change  which  took  place  in  llie  use  of  power 
property  during  the  period  from  January  1,  1914  to  July  81, 
1919.  We  believe  that  it  is  established  that  plaintiff  is  unwar- 
ranted in  its  contention  that  the  Commission  in  adopting  this 
valuation  of  1914  gave  eflFect  to  excessive  values.  Inasmuch  as 
the  Commission  was  justified  in  finally  taking  this  figure  of 
January  1,  1914,  as  representing  fair  value  at  that  time,  there 
is,  of  course,  no  reason  for  contending  that  the  valuation  used 
by  us,  as  of  July  31, 1919,  is  erroneous  as  to  values,  as  explained, 
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CmdmUon  thai  the  Commissions  Allowance  for  Depreciation  Is 
Bxcesmve  heeause  of  an  Erroneous  Theory  Adopted  by  the 
Commission  in  Fixing  the  Allowa/nce. 
[12]  Plaintiff  contends  in  this  connection  that  the  Commis- 
sion has  erred  in  fixing  the  allowance  for  depreciation  upon  a 
study  of  estimated  lives  of  the  physical  property  as  made  by  the 
engineers,  that  rather  a  combined  allowance  shoiild  be  made  for 
maintenance  and  depreciation,  and  that  this  allowance  should  be 
based  upon  average  costs  of  maintenance  and  losses  realized  on 
property  aetnally  retired  from  service  over  a  period  of  years. 
The  fundamental  error,  in  connection  \vith  this  contention  on  the 
part  of  plaintiff,  is,  that  it  amounts  to  the  denial  of  the  self-evi- 
dent fact  that,  in  the  case  of  a  growing  property,  the  depreciation 
actually  acorued  on  the  property  must  necessarily  increase  from 
year  to  year.  In  ike  case  of  the  Milwaukee  street  railway  prop- 
erly, the  accrued  depreciation,  as  of  January  1,  1897,  was  found 
to  be  $998,408,  whereas  on  June  80,  1919,  it  was  approximate- 
ly $4,126,798.  The  theory,  adopted  by  the  plaintiff  for  the 
determination  of  maintenance  and  depreciation,  overlooks  this 
f uAdamental  fact  and  attempts  to  build  up  an  allowance  for  main- 
tenance and  depreciation  based  wholly  upon  actual  maintenanco 
in  the  past  and  actual  amounts  charged  to  depreciation  reserve  for 
property  actually  retired  from  service  in  the  period  under  investi- 
gation. Assuming  that  a  valid  test  could  be  made  along  this 
line,  at  least  two  other  factors  would  have  to  be  taken  into  con- 
sideration, namely,  the  actual  accrued  depreciation  at  the  com- 
mencement of  the  period,  and  the  acorued  depreciation  on  prop- 
erty still  in  service  at  the  close  of  the  period.  We  are  satisfied 
that  the  plan,  followed  by  the  Commission  in  determining  prop- 
er allowances  for  maintenance  and  depreciation  for  the  Milwaukee 
city  railway,  represents  the  most  accurate  method  of  computing 
maintenance  and  dq>reciation  costs. 

Other  Considerations  as  to  the  Inventory  and  Valuation  of 
Jaamary  1,  19H. 

A9  already  shown,  the  Commission  considered  every  element 
bearing  upon  the  question  of  valuation  from  every  angle  before 
finally  deciding  that  the  reproduction  cost  new  of  the  engineers, 
as  at  January  1,  1914,  could  be  fairly  taken  as  representing  the 
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fair  value  of  the  property  at  that  time.  Having  determined  this 
fact,  it  may  not  be  amiss  to  call  to  the  eourt's  attention  certain 
practical  considerations  in  connection  with  the  use  of  this  valua- 
tion. As  i^lready  pointed  out,  all  valuations  in  the  past  of  the 
railway  property  had,  of  necessity,  to  take  into  consideration  the 
joint  use  of  certain  common  property  for  utility  purposes  other 
than  that  of  raihvay.  This  factor  had  to  be  taken  into  consider- 
ation, not  only  in  connection  with  the  appraisal  of  the  property 
as  of  1897,  but  in  connection  with  the  ^agineers'  appraisals  of 
1007,  1910,  and  1914.  As  has  been  pointed  out^  the  use  of  units 
of  common  property  has  been  constantly  changing  since  1897. 
In  relation  to  certain  units  of  common  property,  such  as  power 
plant,  power  distribution,  etc.,  the  change  has  been  very  marked 
during  the  last  few  years.  The  appraisals,  however,  a^ortioned 
the  value  of  common  units  on  the  estimated  use  as  of  the  time  of 
the  appraisal,  which  use  might  be  entirely  different  at  a  later, 
date.  As  the  property  was  added  to  from  year  to  year  and  in- 
creased enormously  in  extent  and  value,  this  factor  of  use  of 
common  property  became  a  very  material  factor  in  arriving  at  a 
fair  value  of  the  property  for  any  particular  utility,  such  as  the 
railway  utility.  While  the  relation  of  the  street  railway  com- 
pany, as  compared  with  other  users  of  electricity,  had  tremend- 
ously changed  since  the  year  1910,  and  while  this  change  in  use 
could  be  ascertained,  it  is  literally  impossible  to  apply  that  use 
to  the  separate  units  of  common  property  as  an*ived  at  only  by 
the  use  of  early  valuations  and  book  additions  to  property  since. 
A  situation  was,  therefoi-e,  repeatedly  arising  where  it  was  be- 
coming impossible  not  only  to  segregate  strictly  railway  property 
from  other  property  of  the  company  and  apply  unit  values  there- 
to, but  it  was  becoming  more  and  more  difficult  to  estimate  the 
proportion  of  common  property  value  which  should  be  allocated 
to  the  street  railway.  The  1914  inventory  and  appraisal  was 
made  with  the  utmost  care  and  in  great  detail,  unit  costs  being 
applied  to  the  detailed  units  of  property.  It  was  entirely  prac- 
tical to  take  that  inventory  and  appraisal,  and  using  the  values 
therein  placed  upon  the  units,  to  segregate  the  various  items  of 
property  between  the  different  utilities,  and  to  segregate  the 
largest  items  of  common  property,  to  wit,  power  plant  property, 
into  a  separate  property  account  and  valuation  based  upon  the 
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valuation  of  January  1,  1914.  Unless  such  itemized  separate 
utility  property  accounts  were  segregated  and  arrived  at  on  the 
basis  of  a  unit  appraisal,  the  time  would  again  approach  when 
another  vast  investigation  of  all  the  property  would  be  necessary 
in  order  to  determine  the  factor  of  the  common  property  to  be 
allocated  to  the  diiferent  utilities.  Such  an  outcome  would  not 
be  for  the  public  benefit 

'  The  units  of  property,  as  stated  in  the  January  1,  1914  ap- 
praisal, and  the  additions  to  property  from  January  1,  1914  to 
July  31,  1919,  have  been  segregated  among  the  several  utilities 
and  the  joint-  power  property  has  been  set  out  in  a  separate  ac- 
count to  be  apportioned  on  the  basis  of  present  use.  This  is  in 
accordance  with  the  specific  provisions  of  the  order  of  April  4, 
1919,  on  this  point.  No  such  property  ledger  oould  at  this  time 
be  prepared  with  any  d^ree  of  accuracy  without  the  use  of  the 
appraisal  and  inventory  of  January  1,  1914,  for  the  reason  that 
it  would  be  impossible  to  make  a  proper  segregation  as  among 
utilities  of  the  property  additions  during  the  early  years.  One  of 
the  net  results  of  this  work,  based  on  the  inventory  and  valuation 
of  January  1,  1914,  has  been  to  finally  segregate  power  plant 
property  in  such  a  way  that  the  railway  utility  can,  at  any  time, 
be  treated  as  an  electric  customer  for  the  purpose  of  determining 
its  fair  proportion  of  the  power  costs,  including  depreciation  and 
return.  This  will  avoid  future  confusion  and  complication.  It 
will  permit  the  Ccmimission  at  any  time  to  give  effect  to  the 
change  in  use  of  the  joint  power  property  without  the  necessity 
of  making  an  elaborate  investigation  and  appraisal. 

Bates  of  Fare, 

The  city  mak^s  some  contention  that  the  rates  of  fare,  fixed  by 
the  Commission,  will  exceed  the  Commission's  estimate  of  earn- 
ing requirements.  This  contention  is  based  upon  a  study  of  the 
riding  for  the  first  three  weeks  of  Xovember,  1919,  and  the  city's 
expert  estimates  that  the  riding  will  be  such  that  the  annual  reve- 
nue will  be  about  one  hundred  thirty-nine  thousand  dollars  in 
excess  of  the  Commission's  estimate  of  earning  requirements. 
The  estimate  is  based  on  a  short  period  of  riding  and  a  use  of 
tickets  which  may  or  may  not  absolutely  prevail  in  the  future, 
and  differs  by  less  than  2  per  cent  from  the  estimated  revenue 
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requirements  as  found  by  the  Commission.  It  is  fair  to  say  in 
this  connection  that  the  expert  has  also  estimated  that  a  some- 
what greater  increase  or  excess  earning  may  result,  but  the  excess 
estimated  under  no  circiimstances  is  sufficiently  large  to  warrant 
a  material  change  in  ticket  rates.  There  is  some  indication,  how- 
ever, that  the  earnings  may  run  slightly  in  excess  of  tie  estimate 
of  the  Commission,  and  that  fact  has  been  taken  into  considera- 
tion in  finally  fixing  the  ticket  rates  in  this  order. 

Cash  Fare  and  Ticket  Rates. 

In  our  order  of  October  30,  1919,  we  made  the  order  final  as 
to  the  7  cent  cash  fare  in  the  single  fare  area.  The  ticket  rates 
of  eighteen  for  $1  and  six  for  35  cents  w^re  tentative,  and  juris- 
diction was  retained  by  the  Commission  until  some  stndy  could 
be  made  of  the  riding  habits  under  the  tidi:et  rates  before  finally 
determining  the  ticket  rates  which  should  be  put  in  force  in  these 
proceedings.  It  was  impossible  to  tell  at  the  time  the  ticket  rates 
were  tentatively  established  vAat  proportion  of  the  people  would 
ride  on  a  cash  fare,  what  proportion  on  tiie  eighteen  tickets  for  $1 
and  what  propoi*tioi;L  on  the  six  tickets  for  35  cents.  The  Com- 
mission felt  fairly  certain  that  it  had  estimated  the  revenues 
with  sufficient  accuracy  so  that  any  change  in  the  number  of  tick- 
ets  for  a  given  price,  if  any  change  were  justified,  could  be  made 
only  in  the  number  of  ti<dcets  sold  for  $1.  A  tentative  ticket  rate, 
therefore,  was  put  in  on  the  dollar  basis  awaiting  the  experience 
to  be  gained  from  actual  riding.  The  number  of  persons  riding 
on  the  cash  fare  is  about  16  per  cent;  the  number  on  the  ticket 
rate  of  six  for  35  cents  about  eight  or  nine  per  cent,  while  those 
riding  on  the  ticket  rate  of  eighteen  for  $1  includes  76  per  cent 
of  all  revenue  passengers.  The  revenues  at  present  are  not  such 
as  to  warrant  a  change  in  the  number  ei  tickets  for  $1.  The 
Commission  will,  at  this  time,  exercise  its  retained  jurisdiction 
to  finally  fix  the  ticket  fares.  If  tickets  are  sold  at  the  rate  of 
nine  for  60  cents,  instead  of  eighteen  for  $1,  this  will  perhaps  in 
some  instances  be  more  convenient  for  some  riders,  alAough  the 
number  of  riders  using  the  $1  ticket  rate  is  such  a  large  propor- 
tion of  all  riders  that  it  cannot  be  said  that  the  $1  rate  is  in  itself 
adversely  affecting  any  large  proportion  of  the  riders.  We  are 
convinced  that  there  is  no  good  reason,  however,  why  tickets  at 
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the  rate  of  nine  for  50  cents  should  not  be  finally  fixed  upon  in 
place  of  eighteen  for  $1  in  view  of  the  large  number  of  riders 
riding  at  this  rate,  and  in  view  of  the  fact  that  the  riding  is  such 
that  the  company  cannot  complain  of  any  slight  loss  of  revenue 
which  may  come  through  this  changa  Probably  the  principal 
change  will  be  in  connection  with  those  who  are  using  tickets  at 
the  rate  of  six  for  35  cents  who  may  now  purchase  tickets  at  the 
rate  of  nine  for  50  cents,  although  on  this  point  one  can  only 
offer  a  prognostication. 

On  the  other  hand,  tickets  at  the  rate  of  six  for  35  cents  may 
offer  some  public  convenience  to  some  few  who  may  not  wish  to 
purchase  a  larger  number  of  tickets  at  one  time.  If  future 
changes  in  ticket  fares  should  be  necessary,  it  may  be  found  ad- 
visable or  necessary  to  return  to  tickets  on  the  $1  basis.  If  this 
should  eventually  take  place  through  any  change  in  revenue  re- 
quirements, either  lowering  or  raising  the  rates  of  fare,  it  would 
be  better  that  tickets  sold  in  smaller  luiits  than  the  $1  tickets 
should  be  in  effect.  In  view  of  that  fact,  we  do  not  believe  there 
is  any  reason  for  abolishing  the  ticket  rate  of  six  for  85  cents. 
The  sale  of  tickets,  however,  at  the  rate  of  eighteen  for  $1  should 
be  discontinued  and  there  should  be  substituted  therefor  tickets 
at  the  rate  of  nine  for  60  oents. 

Suburban  Fares. 

[13]  It  IS  contended  on  the  part  of  the  city  that  a  large  deficit 
from  operation  of  the  suburban  service  is,  by  the  order  of  the 
Commission,  placed  upon  the  riders  in  the  single  fare  area.  This 
matter  has  been  discussed  at  length  in  the  various  opinions  now 
before  the  court,  and  while  the  results  of  operation  in  this  area 
taken  by  itself  do  not  show  a  fair  return  to  the  company,  it  must 
be  considered  that  the  measure  of  the  return  in  the  suburban 
service  is  not  to  be  arrived  at  by  merely  cutting  off  the  suburban 
service  by  itself,  and  allocating  operating  costs  in  that  area 
against  actual  operating  income  in  that  area  for  the  reason  that 
part  of  the  lower  operating  costs  in  the  city  area  are  directly  at- 
tributable to  a  greater  density  of  travel,  because  of  the  through 
rides  from  the  suburban  area. 

Upon  the  trial,  considerable  evidence  was  given  relating  to  the 
attitude  of  the  different  siiburban  municipalities  toward  annexa- 
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tion  to  the  city  of  Milwaukee.  Records  of  proposed  legislation 
on  the  part  of  the  city,  looking  toward  the  consolidation  into  a 
greater  Milwaukee,  were  given  in  evidence  under  objection  and 
considerable  testimony  pro  and  con  on  this  question  was  intro- 
duced. As  we  gather  from  the  testimony  the  position  of  the  city 
is  that  the  city,  being  a  political  municipal  entity,  is  entitled  to 
rates  of  fare  which  would  give  no  consideration  whatsoever  to 
suburban  traffic,  although  it  is  admitted  that  for  social,  economic, 
and  business  purposes,  this  territory  is  to  a  large  extent  greater 
Milwaukee  territory.  The  Commission  does  not  feel  called  upon 
to  take  sides  either  for  or  against  annexation,  nor  to  express  an 
opinion  on  what  appears  to  the  Commission  to  be  largely  a  ques- 
tion of  municipal  policy.  The  single  fare  area  and  the  suburban 
zones  were  established  after  very  elaborate  study,  not  only  of  costs 
but  of  social  and  economic  riding  conditions,  and  such  zones  were 
not  based  on  municipal  boundaries.  Street  car  transportation  is 
a  great  factor  in  municipal  development.  It  is  a  factor  which 
cannot  be  considered  separate  and  apart  from  economic  and  im- 
portant social  conditions,  and  it  was  upon  the  consideration  of 
all  tliese  conditions  that  the  zone  areas  were  established.  They 
have  been  in  existence  for  many  years  and  in  a  way  it  may  be  said 
that  this  territory  having  grown  up  in  the  last  few  years  on  this 
basis,  a  great  or  material  change  cannot  but  have  a  far  reaching 
effect.  There  has  been  great  opposition  to  the  installation  of  an- 
other zone  within  the  single  fare  area-  It  may  be  said  that  the 
city  has  been  very  much  opposed  to  such  a  zone,  although  the 
company  has  been  in  favor  of  it,  and  economic  and  social  condi- 
tions have  been  urged  very  strongly  against  such  a  new  zone.  The 
testimony  introduced  in  evidence  does  not  convince  us  that  such 
zone  should  be  established  or  that  the  general  scheme  of  fares,  as 
established  in  onr  order  of  October  30,  1919,  is  not  fairly  well 
adapted  to  the  general  Milwaukee  situation. 

On  March  15,  1916,  in  one  of  the  cases  now  under  review,  the 
then  city  attorney  filed  his  answer,  §  17  of  which  is  in  part  as 
follows : 

"(e)  The  company  fails  to  recognize  that  the  suburbs  of  Mil- 
waukee are  really  and  to  all  practical  purposes  part  of  the  city 
of  Milwaukee  itself  and  entitled  to  one  fare  the  same  as  if  annex- 
ation had  occurred.     The  Wisconsin  Telephone  Company  haa 
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recognized  this  situation,  and  in  the  respect  of  tolls  there  is  no 
extra  charge  for  telephone  between  Milwaukee  and  the  following 
snbnrbe:  Cudahy,  Tippecanoe,  West  Allis,  Wauwatosa,  Wan- 
derers Rest,  North  Milwaukee  and  Whitefish  Bay.  The  mer- 
chants of  Milwaukee  also  recopuze  these  suburbs  as  part  of  the 
metropolitan  district  of  Milwaukee  and  make  no  additional  charge 
for  delivery  of  their  wares  to  these  points.  The  railway  company 
has  insisted  on  a  series  of  zones  for  these  places  named,  and  col- 
lects additional  fares  from  passengers  riding  therein  when  com- 
ing from  or  to  Milwaukee." 

As  said  in  a  recent  decision  by  this  court,  citing  authority: 

^The  fact  that  the  suburban  system  has  operated  at  a  loss  does 
not  necessarily  render  the  order  in  question  either  unreasonable 
or  unlawful.  The  coiTect  test  was  as  to  the  effect  on  the  entire 
line.'^ 

See  opinion  of  the  circuit  court  of  Dane  county  filed  with  this 
Commission  January  26,  1920,  passing  on  demurrer  to  the  com^ 
plaint  of  the  Milwaukee  Electric  Railway,  relating  to  an  order 
of  this  Commission  refusing  the  railway  company  the  right  to 
abandon  part  of  its  Pabst  Avenue-Wauwatosa  line. 

In  regard  to  any  burden  placed  upon  the  single  fare  area,  it 
must  not  be  overlooked  that  you  cannot  put  in  a  scheme  of  street 
car  fares  which  will  correspond  with  the  actual  costs  throughout 
any  area.  There  are  portions  of  certain  lines  in  the  city  of  Mil- 
waukee which  are  not  as  profitable  as  other  lines  and  which  in 
fact  probably  do  not  pay  as  well  as  certain  of  the  suburban  lines. 
We  should  not  for  that  reason  have  one  rate  of  fare  on  one  line 
or  street  and  another  rate  of  fare  on  another  line  or  street.  The 
question  is :  Have  we,  in  fixing  tlie  single  fare  area,  taken  an  area 
so  large  as  to  throw  upon  one  set  of  riders  therein  an  unreasonable 
burden  for  the  benefit  of  another  set  of  riders  therein  ?  Xo  evi- 
dence to  substantiate  this  has  been  given.  W^  find,  therefore, 
that  there  is  no  reason  for  changing  either  single  fare  or  zone 
areas. 

Additional  Equipnent. 

The  order  of  October  30,  1919,  P.U.R.1920A,  861,  403,  con- 
tained the  following  paragraph : 

"It  is  further  ordered  that  the  company  take  immediate  steps 
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for  the  procurement  of  not  less  than  100  additional  cars 
with  a  total  seating  capacity  of  5,000,  said  additional  equipment 
to  be  placed  in  service  from  time  to  time  and  as  fast  as  procured 
or  built,  all  of  said  cars  to  be  available  for  service  by  the  Ist  of 
November,  1920.  Jurisdiction  over  the  matter  of  additicmal 
equipment  will  be  retained  by  the  Commission  and  the  company 
will  on  or  before  December  1,  1019,  submit  to  the  Commission 
for  its  approval  general  plans  for  the  additional  cars  to  be  built 
or  procured.'* 

Within  the  time  limited,  the  company  submitted  to  the  C<Hn- 
mission  for  its  approval  general  plans  ior  the  cars  to  be  built  or 
procured.  Those  plans  were  approved  on  or  about  December  1, 
1919. 

Since  that  time  the  effects  of  the  company's  lack  of  equipment 
have  become  more  pronoimced  and  the  riding  public  of  the  city 
of  Milwaukee  is  now  subjected  to  considerable  inc<mvenience  be- 
cause of  lack  of  these  cars  for  transpoi-tation.  Some  int^rurban 
trailer  cars  have  been  rebuilt  in  connecticm  with  other  cars  so  as 
to  be  available  for  transportation  purposes.  Such  cars,  of  course, 
have  not  at  all  met  the  situation  in  the  city  of  Milwaukee.  Addi- 
tional seats  have  been  placed  in  other  cars,  but  this  cannot  be  said 
to  have  increased  at  all  the  available  facilities  for  tranq>ortation. 
There  can  be  no  question  of  the  necessity  for  at  least  100  new 
cars  which  the  order  of  October  30,  1919,  intended  to  provide 
for.  In  order  that  there  may  be  no  question  in  this  regard,  the 
order  will  be  made  definite  and  certain  and  provide  for  100  new 
cars  along  the  lines  of  the  plans  submitted  and  a{^royed  and  hav- 
ing a  seating  capacity  of  at  least  5,000  people.  These  cars  shall 
be  additional  to  any  equipment  now  owned  by  the  company  and 
shall  be  for  use  in  the  single  fare  and  suburban  areas.  The  order 
will  also  be  modified  so  as  to  provide  that  at  least  60  of  these 
cars  shall  be  m  use  on  or  before  September  1,  1920. 

ORDER. 

It  is  therefore  ordered  that  the  order  made  by  this  Commission 
on  October  30,  1919,  and  any  subsequent  orders  issued  by  this 
Commission  in  furtherance  of  said  order,  be  and  the  same  are 
hereby  confirmed  and  made  a  part  of  this  order  with  the  same 
force  and  effect  as  though  herein  fully  set  forth  except  that  tiiat 
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part  of  the  order  relating  to  the  procurement  and  use  of  addi- 
tional equipment  and  that  part  of  the  order  relating  to  the  sale  of 
tickets  at  the  rate  of  eighteen  for  $1  be  and  the  same  are  hereby 
modified  to  the  extent  that  they  shall  provide  as  follows : 

It  is  hereby  ordered  that  the  Milwaukee  Electric  Railway  & 
Light  Company  take  immediate  steps  for  the  procurement  of  not 
less  than  100  additional  new  cars  with  a  total  seating 
capacity  of  6,000,  said  new  cars  to  be  additional  to  any  equip- 
ment now  owned  by  the  company,  which  cai*s  shall  be  for  use  in 
the  single  fare  and  suburban  areas.  Said  new  cars  shall  be  sub- 
stantially of  the  type,  capacity  and  design  shown  by  the  general 
plans  submitted  to  and  approved  by  this  Commission  in  com- 
pliance with  the  order  of  October  30,  1919.  All  of  said  cars 
shall  be  in  use  on  or  before -November  1, 1920,  and  50  of  said  cars 
shall  be  available  and  in  use  in  the  areas  designated  on  or  before 
September  1,  1920. 

It  is  hereby  further  ordered  that  the  rates  of  fares  fixed  for  the 
single  fare  area  and  for  transportation  during  rush  hours  be- 
tween the  Cudahy  depot  station  and  the  south  side  of  the  Mitchell 
street  connection,  as  provided  in  said  orders,  shall  remain  in  full 
force  and  effect,  including  all  provisions  relating  to  double  trans- 
fers, except  tiiat  the  company  shall  discontinue  the  sale  of  tickets 
at  the  rate  of  eighteen  for  $1  ivithin  ten  days  from  the  date  of 
this  order  and  shall  place  on  sale  in  the  same  manner  as  provided 
for  in  the  order  of  October  30,  1919,  tickets  to  be  sold  at  the  rate 
of  nine  for  50  cents. 

Said  tickets  sold  at  the  rate  of,  nine  for  50  cents  shall  entitle 
the  holder  thereof  to  the  same  transportation  privileges  as  now 
attach  to  tickets  sold  at  the  rate  of  eighteen  for  $1. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  January,  1920. 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Henry 
R.  Trumbower^  and  John  S.  AUen^  Commissionera^ 
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ARIZONA  CORPORATION  COMMISSION. 

BE  RAY  ELECTRIC  &  TELEPHONE  COMPANY. 

[Docket  No.  917-l'>-32.] 

Rates  —  Telepfionea  —  Inatallation  and  tmn^hig  charge, 

A  charge  of  $2.50  for  installation  and  moving  of  telephones  waa 
authorized. 


Rates  —  Installation  and  removal  of  telephones  —  Cojt. 

Discussion  of   oosta  incurred  in   the   installation   and  moving  of 
telephones,  p.  1019. 

[February  27,  1920.] 

Application^  for  authority  to  place  a  charge  for  thfi  installa- 
tion and  moving  of  telephones ;  granted. 

Appearances:  Chalmers,  Stahl,  Fennemore  &  Longan  by  Mr. 
Fennemore  for  applicant. 

Betts,  Chairman:  By  petition  filed  with  the  Commission  on 
January  2,  1920,  the  Eay  Electric  &  Telephone  Company  prays 
for  authority  to  publish  and  make  effective  an  installation  and 
moving  charge  of  $2.50  for  the  installation  or  moving  of  tele- 
phones. Pursuant  to  notice  duly  given,  the  case  was  heard  at 
the  office  of  the  Commission  January  24,  1920. 

The  company  operates  an  electric  light  and  tdephone  system 
in  the  Eay-Hayden  district,  having  telephone  exchanges  at  both 
Ray  and  Hayden  with  approximately  three  hundred  subscribem 
all  told.  By  permission,  the  record  in  our  investigation  in  Docket 
Xo.  654-E-9,  Re  Rates  and  Charges  of  Telephcme  Companies, 
P.U.R.1920B,  411,  was  referred  to  and  made  a  part  of  the  record 
in  this  case. 

While  it  has  been  the  practice  of  the  company,  in  the  installa- 
tion of  phones,  to  require  that  the  subscriber  sign  a  contract 
agi'eeing  to  retain  the  phone  for  a  period  of  not  less  than  one 
year,  there  was  no  penalty  provision  for  a  failure  on  the  part  of 
the  subscriber  to  comply  with  the  contract,  and  the  records  con- 
clusively prove  that  a  very  large  percentage  of  the  subscribers 
disecmtinue  their  service  within  a  period  of  one  year  or  less.  Xo 
deposit  or  guaranty  being  required  for  the  faithful  performance 
of  the  contract,  the  company  often  receives  revenue  on  short 
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term  service,  which  is  much  less  than  the  actual  cost  of  the  labor 
and  material  involved  in  the  service.  Specific  instances  of  de- 
ficits of  this  character  were  cited. 

In  the  case  of  Lindley,  No.  1364,  Ray,  connectio*!!  was  made  on 
July  1,  1919,  service  was  discontinued  and  the  phone  discon- 
nected on  September  30,  1919.  The  cost  of  installation  was, 
labor,  $3.47;  material,  $18.20;  automobile,  70  cents;  cost  of 
removal,  labor,  $2 ;  automobile,  35  cents ;  a  grand  total  of  $24.02. 
For  the  tluee  months'  period  of  service,  the  revenue  amounted  to 
$G.  Allowing  $10  for  salvage  for  the  telephone,  there  was  a  net 
loss  or  a  deficit  of  $8.02. 

r»eek,  Xo.  1334,  Ray,  connected  April  19,  1919,  disconnected 
August  1,  1919,  in  service  three  and  one-half  months.  Cost  of 
installation,  labor,  $3.90;  material,  $20.30;  automobile,  $1.05; 
removal,  labor,  $2;  automobile,  35  cents;  total  $27.55.  Reve- 
nue received  by  the  company,  $7 ;  salvage  credited,  $11  resulting 
in  a  net  loss  or  deficit  of  $9.55. 

Catlin,  Ray,  connected  August  12,  1919,  disconnected  Decem- 
licr  1,  1919,  in  service  three  and  one-half  months.  Cost  of  in- 
stallation, labor,  $4;  material,  $22.15 ;  automobile  expense  $1.40 ; 
removal,  labor,  $1 ;  automobile,  35  cents.  Total  $28.90.  Reve- 
nue received,  $7,  salvage  $10,  net  loss  or  deficit  $11.90. 

A  study  and  analysis  of  the  conditions  at  Ray  and  Hayden  for 
the  period  July  1  to  December  31,  1919  demonstrated  that  60 
per  cent  of  all  telephones  installed  were  disconnected  in  less 
than  one  year.  During  the  same  period,  the  total  cost  of  install- 
ing telephones  at  Ray  was  $1,299.31,  the  average  cost  for  each 
installation  including  labor  and  material,  being  $22.40.  There 
were  forty  actual  removals  of  telephones,  the  actual  average  cost 
of  labor  alone  for  such  removals  being  91  cents.  There  were 
twenty  moves  from  one  location  to  another,  the  average  cost 
thereof  being  $3.28.  This  cost  did  not  include  overhead  ex- 
penses properly  chargeable  to  supervision  and  accounting. 

In  Hayden,  during  the  same  period,  there  were  nine  installa- 
tions, witli  an  average  cost  of  $20.11  each,  five  removals  costing 
$0.19  each,  and  three  moves  costing  $5.93  each.  The  salvage 
of  material  to  a  considerable  extent  is  very  light  particularly  with 
reference  to  the  moving  of  phones  from  one  location  to  another, 
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it  being  found  more  economical  to  leave  the  old  wires  than  to 
attempt  to  remove  them. 

From  the  above,  it  will  be  observed  that  there  is  a  relatively 
heavy  expense  laid  upon  the  company  by  short  term  subscribers, 
and  those  requesting  moves  from  one  location  to  another  subse- 
quent to  the  original  installation.  A  goodly  number  of  the  sub- 
scribers, of  course,  retain  their  service  for  an  indefinite  period 
with  no  expense  to  the  company  after  installation.  It  would 
certainly  be  unjust,  unfair,  and  inequitable  to  assess  this  con- 
tinuing expense  against  those  who  are  not  responsible  therefor. 
On  the  contrary,  it  cannot  be  deemed  unreasonable  to  say  that 
each  individual  subscriber  shall  naeet  the  expense  necessarily 
incurred  for  his  accommodation.  We  are  fully  convinced  of  the 
justice  of  our  action  in  authorizing  installation  and  moving 
charges  in  Docket  No.  654-E-9  and  that  the  principle  thus  estab- 
lished should  be  extended  to  apply  to  other  companies.  Our 
judgment  in  this  respect  has  been  sustained  by  many  of  the 
Commissioners  throughout  the  coimtry. 

In  this  connection,  we  quote  with  approval  from  the  decision 
of  the  Indiana  Conamission  in  its  report  of  telephone  service 
connection  charge,  decided  October  1,  1919,  as  follows: 

^'The  conunittee  believes  that  the  charges,  as  reccmunended 
herein,  will  not  retard  the  development  of  tiie  growjh  of  the  tele- 
phone business.  Out  judgment  in  this  matter  is  sustained  by 
the  experience  of  the  telephone  companies  of  the  state  of  Indiana* 
we  having  made  special  investigations  at  Indianapolis,  Ander- 
son, Greenwood,  and  Tt.  Wayne.  The  reason  for  this  may  be 
found  by  studying  similar  expenses  which  are  borne  by  consu- 
mers when  first  taking  water  service,  gas  service  heating  service, 
or  electi*ic  lighting  service.  A  consumer  taking  water  service 
may  incur  an  expense  ranging  from  $49  to  $650;  a  consumer 
taking  gas  service  may  incur  an  expense  ranging  from  $38  to 
$430 ;  a  consumer  taking  heating  service  may  incur  an  expense 
ranging  from  $170  to  $1,125,  and  a  consumer  taking  electric 
servioe  may  incur  an  expense  ranging  from  $10  to  $410.  You 
will  see  at  a  glance  that  these  expenses  assumed  by  a  new  con- 
sumer are  far  in  excess  of  the  $3.50  charge  which  it  is  proposed 
to  make  to  the  prospective  telephone  subscriber.  This  compari- 
son is  merely  cited  to  show  that  these  connection  charges  will  not 
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retard  the  development  of  the  telephone  business.  They  have 
not  retarded  the  development  of  the  water  works  business,  the 
gas  business,  the  heating  business,  or  the  electric  lighting  busi- 
ness, and  we  have  a  reason  to  believe  that  this  small  charge  of 
$3.50  will  not  retard  the  telephone  business. 

"Other  public  utility  enterprises  do  not  suffer  the  tremendous 
turnover  in  business  suffered  by  the  telephone  business,  and  we 
believe  that  can  be  explained  because  of  the  comparatively  large 
initial  cost  of  obtaining  other  public  utility  service  and  the  com- 
paratively small,  and  in  many  cases  no  expenjae,  in  obtaining 
telephone  service.  We  find  that  the  turnover  for  the  state  of 
Indiana  averaged  over  the  past  seven  years  is  substantially  4  to 
1,  that  is,  four  telephone  instrum^its  have  to  be  connected  to 
obtain  a  net  increase  of  one  station. 

"Analyzing  the  frequent  connections,  moves  and  charges  occa- 
sioned by  subscribers,  it  is  evident  that  they  differ  materially 
in  their  requirements  in  this  re8i>ect  and  in  ways  which  affect 
the  amount  of  auch  expense,  and  for  this  reason,  it  is  evident 
that  some  subscribers  actually  receive  more  service  than  other 
subscribers. 

"The  very  fact  that  all  subscribers  are  not  alike  with  reference 
to  these  characteristics  of  connections,  moves,  and  changes  in- 
dicates a  discriminaticm  in  the  event  they  are  not  borne  by  the 
iubscfiber  by  whom  they  are  made. 

"If  the  expenses  of  making  these  service  connections,  moves, 
and  changes  are  not  made  to  fall  more  directly  upon  the  people 
causing  them,  then  the  general  rates  might  have  to  be  raised,  and 
we  reconunend  this  schedule  of  charges  to  prevent  such  general 
increase  in  rates  or  to  put  off  to  some  future  date  the  necessity 
for  making  such  general  increase  in  rates,  or  to  reduce  the 
amount  of  such  general  increase  in  rates  which  may  become 
necessary  from  other  reasons,  or  to  reduce  the  present  general 
rates  in  an  amount  commensurate  with  the  revenues  received 
from  this  source." 

Commissioner  Simpson  of  the  Missouri  Conamission,  in  a 
case  of  the  Public  Service  Commission  v.  Southwestern  Bell 
Telephone  Co.  decided  November  26,  1919,  P.U.R.1920A,  664, 
.571,  573,  has  clearly,  logically  and  forcefully  stated  the  case  in 
the  following  language: 
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^'Installation^  removal,  and  kindred  charges  are  designed  to 
assess  the  cost  of  extra  or  added  service  to  the  class  of  consumers 
creating  such  added  cost;  and  to  relieve  the  patron,  who  does  not 
contribute  to  such  extra  cost  from  the  unjust  burden  of  perpet- 
ually paying  an  excessive  rate  in  order  that  a  special  service  may 
be  rendered  to  a  particular  class  of  consumers  at  a  less  than  cost 
rate.  In  other  words,  it  is  a  commendable  step  in  the  direction 
of  distributing  the  burden  of  cost  of  service  in  proportion  to  the 
service  rendered. 

Moreover,  I  cannot  see  that  there  will  be  any  discrimination 
between  the  old  long  time  subscriber  and  the  new  long  time  sub- 
scriber. The  new  long  time  subscriber  will  pay  his  installation 
fee  when  connected  up  and  will  be  forever  relieved  frcmi  paying 
costs  created  by  other  new  short  time  subscribers.  The  old  long 
time  subscriber  will  not  be  assessed  now  and  will  share  in  the 
same  immunity  from-  new  short  time  subscribers'  costs,  but  ho 
has  borne  the  cost  of  such  added  service  in  the  past  which  the 
new  long  time  subscriber  has  not  The  old  long  time  subscriber 
has  carried  this  unfair  operating  expense  for  years  by  having 
same  proportionately  reflected  in  his  exchange  rates,  and  like- 
wise the  new  long  time  subscriber  will  carry  the  same  class  of 
unfair  l>urden  if  we  are  to  refuse  to  be  guided  by  the  new  damni- 
fication. Both  the  new  and  old  long  time  subscribers  will  be 
benefited  by  the  change;  wlieroas  if  this  new  classification,  cor- 
rect in  principle  and  progressive  in  conception  is  denied,  both 
class  of  permanent  patrons  will  continue,  as  they  have  in  the 
past,  to  shoulder  a  portion  of  a  cost  that  they  in  no  wise  create 
and  the  discrimination  is,  in  my  opinion,  exclusively  against 
both  these  users." 

Having  concluded  that  the  prayer  of  the  applicant  herein  is 
reasonable  and  should  be  granted. 

It  is  hereby  ordered  that  the  Kay  Electric  &  Telephone  Com- 
pany be,  and  it  is,  hereby  authorized  to  publish  and  make  effec- 
tive on  ten  days'  notice  to  the  general  public  and  this  Commis- 
sion, an  installation  and  moving  charge  of  $2.50  for  the  installa- 
tion or  moving  of  telephones  % 
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Rates. 


F//.  RaUroads,    1023. 

a.  Freight,    1023. 
h.  PasnengerSf    1024. 
Till.  SteamhoatB,   1025. 

IX,  Storage  and  warehouse,  102S* 

X.  Telegraph,    1026. 
XI.  Telephones,    1020. 
XII.  Turnpilce,    1039. 
XIII,  Water,  1039. 


Til,  RaUroads. 


a.  Freight. 

Arizona. — ^Re  Gomph,  Docket  No.  648-1^-4,  Decision  No.  820, 
Aug.  27,  1919,  order  authorizing  the  amending  of  exception  sheet 
No.  1-F,  A.  C.  C.  No.  150. 

Re  Arizona  Southern  R.  Co.  Docket  No.  632,  Decision  No.  838, 
Oct.  25,  1919,  increase  in  freight  rates  authorized. 

California,— Re  Bay  Point  &  C.  R.  Co.  Decision  No.  6541,  Ap- 
plication No.  4305,  Aug.  1,  1919,  petition  for  change  in  division  of 
joint  rates  denied. 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  6626,  Api)]ication  No. 
4625,  Aug.  29,  1919,  increase  in  railroad  rates  authorized. 

Indiwia,—T{e  CoUyer,  No.  5016,  Dee.  12,  1919,  authority  to  pub- 
lish consolidated  classification  covering  Indiana  intrastate  traffic 
under  conditions  presented  by  the  Interstate  Commerce  Commis- 
sion for  interstate  traflSc. 

Louisuind,—Re  Tremont  &  G.  R.  Co.  Order  No.  2312,  No.  2957, 
Dec.  16,  1919,  company  authorized  to  increase  rates  on  logs  mov- 
ing between  points  on  its  line  in  I^uisiana  25  per  cent  above  exist- 
ing tariff  rates. 

I?c  New  Orleans  &  L.  C.  K.  Co.  Order  No.  2323,  No.  2955,  Jan. 
27,  1920,  approval  of  readjustment  of  freight  and  passenger  rates. 

Maine. — Re  CoUver,  R.  R.  523,  Nov.  24,  1919,  permission  grant- 
ed to  file  consolidated  freight  classification  No.  1  on  less  than  statu- 
tory notice. 
P.U.R.1920B. 
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New  York,  First  District. — Be  South  Brooklyn  K.  Co.  Case  No. 
2452,  No.  651,  Jan.  9,  1920,  order  amending  tariflE  schedule  entitled 
"local  freight  tariff'  applying  on  chartered  trolley  freight  cars  for 
handling  newspapers,  increasing  charge  of  $2.50  per  car  per  hour, 
minimum  $7.50  to  $4.50  per  car  per  hour,  minimum  $13.50,  and 
the  charge  of  $1  per  car  for  chartered  cars  placed  on  private  sidings 
for  loading,  without  crews,  to  $3  per  car. 

Rhode  Island,— Ke  New  York,  N.  H.  &  H.  R.  Co.  No.  518,  Dec. 
17,  1919,  order  approving  tariff  establishing  rules  and  regulations 
governing  transportation  of  live  stock  authorized  by  XTnited  States 
Railroad  Administration  for  account  of  Federal  controlled  roads 
under  freight  rate  authority  No.  15766. 

Re  Moshassuck  A^alley  R.  Co.  No.  520,  Dec.  17,  1919,  approval 
of  local  freight  tariff  fixing  rate  of  30  cents  per  ton  on  ashes  and 
refuse  in  carload  lots. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  523,  Jan.  28,  1920,  ap- 
proval of  supplement  to  tariff  R.  I.  P.  F.  C.  No.  307  for  purpose 
of  adding  in  exceptions  to  oflScial  classification  rules  re-establishing 
gross  ton  basis  on  various  iron  and  steel  articles. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  526,  Jan.  29,  1920,  ap- 
proval of  tariff  R.  I.  P.  U.  C.  No.  464,  for  the  purpose  of  estab- 
lishing class  rates  as  authorized  by  United  States  Railroad  Admin- 
istration by  freight  rate  authorities  Nos.  7904  and  12183. 

U toft. —Re  Salt  Lake  &  U.  R.  Co.  Case  No.  161,  Dec.  4,  1919, 
increase  in  rates  authorized. 

Re  Bamberger  Electric  R.  Co.  Case  No.  97,  Dec.  81,  1919,  au- 
thority granted  to  increase  freight  rates  to  the  level  prescribed  by 
General  Order  No.  28,  of  the  Director  General  of  Railroads. 

b.  Pasftengera, 

Mississippi.— Ite  Gulf,  M.  &  N.  R.  Co.  No.  5081,  Dec.  2,  1919, 
denial  of  application  for  permission  to  charge  15  cents  in  addition 
to  regular  fares  to  be  collected  from  each  passenger  failing  to  pur- 
chase a  ticket  before  boarding  a  train. 

New  York,  First  District.— Re  South  Brooklyn  R.  Co.  No.  633, 
Oct.  18,  1919,  permission  granted  to  put  into  effect  one  day  after 
filing,  revised  sheets  Nos.  1,  3  and  6  to  replace  sheets  Nos.  1,  3  and 
6  of  its  local  and  joint  passenger  tariff  P.  S.  C.  1  N.  Y.  No.  1. 

Re  Brooklyn  Heights  R.  Co.  No.  634,  Oct.  18,  1919,  order  grant- 
ing permission  to  put  into  effect  one  day  after  filing,  revised  sheets 
Nos.  2  to  45  inclusive,  45  to  57  inclusive,  and  59  to  75  inclusive,  to 
replace  sheets  of  the  same  numbers  of  local  and  joint  passenger 
tariff  P.  S.  C.  1  N.  Y.  No.  1. 

Rhode  Island.— Be  Davis,  No.  524,  Jan.  28.  1920,  approval  of 
iariff  relative  to  free  passage  for  attendance  in  charge  of  live  stock. 
P.U.R.1920B. 
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Re  Davis,  No.  525,  Jan.  28,  1920;  approval  of  tariff  as  to  free 
piiasag^  for  attendance'  in  charge  of  live  poultry. 

yilt.  SteamboatB, 

CaHfomia. — ^Be  Bolinas  Bay  Tranap.  Co.  Decision  No.  6546,  Ap- 
plication No.  4691,  Aug.  7,  1919,  applicant  operating  a  freight  and 
passenger  steamer  between  San  Francisco  and  Bolinas  granted  per- 
mission to  increase  freight  rates  approximately  25  per  cent. 

Re  Merchants  Transp.  Co.  Decision  No.  6791,  Application  No. 
5046,  Oct.  24,  1919,  increase  in  rates  authorized. 

Re  Pacific  Steamship  Co.  Decision  No.  6794,  Application  No. 

4986,  Oct.  27,  1919,  increase  in  steamboat  rates  authorized. 

Re  Pacific  Steamship  Co.  Decision  No.  6795,  Application  No. 
4988,  Oct.  27,  1919,  increase  in  loading  charges  at  San  Francisco 
authorized. 

Re  Pacific  Steamship  Co.  Decision  No.  6796,  Application  No. 

4987,  Oct.  27,  1919,  increase  in  steamboat  rates  authorized. 

Re  Pacific  Steamship  Co.  Decision  No.  6797,  Application  No. 

4963,  Oct.  27,  1919,  increase  in  steamboat  rates  authorized. 

Re  Monticello  Steamship  Co.  Decision  No.  6827,  Application  No. 
4257,  Nov.  12,  1919,  application  for  increase  in  freight  rates  de- 
nied. 

Idaho.— Re  Coeur  D'Alene  &  St.  J.  Transp.  Co.  Case  F-302, 
Order  No.  621,  Nov.  25,  1919,  permission  granted  to  put  tariff  into 
effect  carrying  increase  in  passenger  rates  amounting  to  33i  per 
cent. 

Louisiana, — Re  Inland  Barge  Line,  Order  No.  2314,  No.  2956, 
Dec.  16,  1919,  company  authorized  to  make  an  arbitrary'  loading 
charge  of  8  cents  per  barrel  on  sugar  moving  from  points  on  Bayou 
Teche  to  New  Orleans. 

IX,  storage  and  warehouse. 

California. — Re  Associated  Terminals  Co.  Decision  No.  G74C, 
Applications  Nos.  3703,  3704,  3711,  3712,  3736.  Oct.  3,  1919,  in- 
crease in  warehouse  rates  authorized. 

Re  Brannan  Street  Warehouse,  Decision  No.  6747,  Application 
No.  4962,  Oct.  3,  1919,  increase  in  warehouse  rates  authorized. 

Re  Belshaw  Warehouse  Co.  Decision  No.  6748,  Application  No. 

4964,  Oct.  3,  1919,  increase  in  warehouse  rates  authorized. 

Re  Port  Costa  Warehouse  k  Dock  Co.  Decision  Xo.  6749,  Ap- 
plication Nos.  4929-4931,  Oct.  3,  1919,  increase  in  warehouse  rates 
authorized. 

l^e  Ogden,  Decision  No.  6856,  Application  No.  4647,  Nov.  19, 
1919,  increase  in  warehouse  rates  authorized. 
P.U.R.1920B.  05 
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TlUnois.—Tte  Western  Warehousing  Co.  Xo.  9624,  Oct.  7,  1910, 
approval  of  tariff  I.  P.  U.  C.  No.  3,  canceling  1.  P.  U.  C.  Xo.  2,  of 
the  Western  Warehousing  Company. 

Re  Twin  City  Ice  &  Cold  Storage  Co.  Xo.  9563,  Oct.  20.  1919, 
approval  of  rate  schedule  I.  P.  U.  C.  4,  canceling  rate  schedule 
1.  P.  U.  C.  So.  3,  covering  rates  for  storage  of  apples. 

Indiana.— Tie  Warner  Warehouse  Co.  No.  4970,  Jan.  16,  1920, 
re\nsion  of  rates  of  warehouse  utility  approved  with  certain  modi- 
fications in  rules  governing  liability  of  bailor. 

X,  Telegraptis, 

Arizona.— Ee  Western  Union  Teleg.  Co.  Docket  No.  649-R-5, 
Decision  No.  883,  Oct  10,  1919,  petition  for  increase  in  telegraph 
rates  denied. 

XI.  Telepf tones, 

Colorado. — Re  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No. 
180,  Decision  No.  302,  Nov.  29,  1919,  toll  rates  established  by 
Postmaster  General  continued,  certain  exchange  rates  modified. 

Georgia. — Re  Summerville  Teleph.  Co.  File  No.  14478,  May 
13,  1919,  increase  in  business  and  residence  telephone  rates  author- 
ized. 

nUnois.—Be  Central  U.  Teleph.  Co.  Case  No.  8490,  April  16, 
1919,  increase  in  business,  residence  and  rural  telephone  rates  au- 
thorized. 

Re  Montgomery  County  Teleph.  &  Telog.  Co.  No.  9554,  Sept 
24,  1919,  order  granting  permission  to  tele))hone  company  to  place 
in  effect  schedules  of  rates  known  as  I.  P.  U.  C.  2,  covering  tele- 
phone service  in  Hillsboro,  Nokomis,  Raymond,  Butler,  and  Don- 
nellson. 

Re  Heyworth  Teleph.  Co.  No.  9134,  Oct  7,  1919,  order  vacating 
suspension  order  I.  P.  TJ.  C.  2,  for  Hej'worth  and  vicinity. 

Re  Tri-County  Teleph.  Co.  No.  9141,^Oct.  7,  1919,  order  vacating 
pus]iension  order  affecting  rate  schedule  I.  P.  XJ.  C.  1,  for  Wootl- 
lawn.  Waltonville,  Opdyke,  Mt.  Vernon,  Ina,  Bonnie,  Belle  Rivtr, 
and  Hails,  county  of  Jefferson,  and  Ashley,  county  of  Washington, 
and  vicinities. 

Re  Calhoun  Teleph.  Co.  No.  9150,  Oct.  7,  1919,  telephone  eom- 
])any  ordered  to  place  in  effect  an  increase  of  25  cents  per  month 
))er  tele])lione  station  in  each  and  every  telephone  rate  now  estab- 
lished in  the  several  exchanges  operated  by  petitioners. 

Re  Roanoke  Teleph.  Co.  No.  9162,  Oct.  7,  1919,  order  affecting 
rate  schedule  I.  P.  U.  C.  4,  for  Roanoke  and  vicinity. 

Re  Central  Illinois  Independent  Teleph.  Co.  No.  9188,  Oct  7, 
1919,  ord(r  vacating  suspension  order  affecting  rate  schedule  I.  P. 
P.r.R.1020B. 
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U.  C.  2,  coveriDfi;  telephone  service  in  Dana,  Magnolia,  T>ong  Point, 
Lostant,  Rutland,  Tuluca,  and  Wenona,  and  vicinities. 

Re  Stephenson  Count}'  Teleph.  Co.  No.  9189,  Oct.  7,  1919,  order 
vacating  suspension  order  affecting  supplement  No.  1  to  rate  sched- 
ule I.  P.  U.  C.  4,  for  Freeport  and  vicinity. 

Re  Fairbury  Teleph.  Co.  No.  9242,  Oct.  7,  1919,  order  vacating 
and  setting  aside  suspension  order  affecting  rate  schedule  I.  P.  U. 
C.  2,  for  Fairbury  and  vicinity. 

Re  Kinloch  Long  Distance  Teleph.  Co.  No.  9374,  Re  Kinloch 
Teleph.  Co.  No.  9;i82,  Oct.  13,  1919,  order  increasing  rates  for 
telephone  service. 

Re  Jauesville  Teleph.  Co.  No.  9259,  Oct.  20,  1919,  order  vacating 
suspension  order  affecting  rate  schedule  I.  P.  U.  C.  1,  for  Janes- 
ville  and  vicinity. 

Re  Lei-oy  Teleph.  Co.  No.  9089,  Oct.  27,  1919,  order  permanent- 
ly suspending  rate  schedule  I.  P.  IT.  C.  2,  for  Leroy,  Bell-flower 
and  vicinities;  permission  granted  to  file  schedule  of  rates  to  be 
known  as  T.  P.  IT.  C.  3,  increasing  telei)hones  rates  in  said  towns 
of  Tjeroy  and  Belleflower. 

Re  ^foweaqua  Teleph.  Co.  No.  9192,  Oct.  27,  1919,  order  vacat- 
ing suspension  order  affecting  rate  schedule  I.  P.  U.  C.  2,  for 
Moweaqua. 

Re  Pike  County  Teleph.  Co.  No.  9204,  Oct.  27,  1919,  order  va- 
cating suspension  order  affecting  rate  schedule  I.  P.  U.  C.  1,  for 
Griggsville,  Milton,  Pearl,  Nebe,  Pleasant  Hill,  Rockport,  New 
Canton,  Hull,  Saylis,  and  Perry,  county  of  Pike  and  vicinities. 

Re  Mann  Teleph.  Co.  No.  9281,  Oct.  27,  1919,  order  vacating 
suspension  order  affecting  rate  schedule  I.  P.  U.  C.  2,  for  Camp 
Point  and  vicinity. 

Re  StrawTi  Teleph.  Co.  No.  9294,  Oct.  27,  1919,  order  vacating 
suspension  order  affecting  rate  schedule  I.  P.  U.  C.  3,  for  Strawn 
and  vicinity. 

Re  Douglas  Teleph.  Co.  No.  9364,  Nov.  11,  1919,  increase  in 
telephone  rates  authorized  for  service  in  Tuscola,  Newman,  Broad- 
lands,  Homer,  and  Sidney. 

Re  American  Teleph.  &  Teleg.  Co.  No.  9348,  Nov.  17,  1919, 
schedule  of  rates  and  tabulated  methods  for  computing  toll  and 
long  distance  telephone  rates  based  upon  an  order  issued  by  the 
Postmaster  General  of  the  United  States,  permanently  suspended. 

Re  Cornell  Teleph.  Co.  No.  6851,  Nov.  25,  1919,  order  vacating 
suspension  and  resuspension  orders  affecting  rate  schedule  I.  P.  U. 
C.  3,  covering  telephone  service  in  Cornell. 

Re  Farmers  &  M.  Teleph.  Co.  No.  8793,  Nov.  25,  1919,  increase 
in  telephone  rates  authorized,  said  increase  to  be  given  as  discount. 

Re  ^facomb  Teleph.  Co.  No.  d2bS,  Nov.  25,  1919,  order  vacating 
P.U.Rjy-iOB. 
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suspension  order  affecting  rate  schedule  I.  P.  IT.  C.  2,  for  Macomb, 
and  vicinity. 

Re  Ashley  Teleph.  &  Teleg.  Co.  No.  9421,  Nov.  25,  1919,  order 
vacating  suspension  order  affecting  rate  schedule  I.  P.  XT.  C.  1  for 
Ashley  and  vicinity. 

Be  Central  TJ.  Teleph.  Co.  No.  9304,  Nov.  28,  1919,  increased 
telephone  rates  in  Springfield,  Buffalo,  Riverton,  Mecbanie«»burg, 
and  Cantrall  and  vicinities,  continued. 

Re  Central  U.  Teleph.  Co.  No.  9305,  Nov.  28,  1919,  increased 
rates  in  La  Salle  and  Oglesby,  continued. 

Re  Central  U.  Teleph.  Co.  No.  9306,  Nov.  28,  1919,  compan/s 
ratie  schedule  I.  P.  U.  C.  1,  for  Sterling  and  vicinity  approved, 
except  as  to  service  connection  cliarges  which  were  suspended  pend- 
ing further  order. 

Re  Central  TT.  Teleph.  Co.  No.  9307,  Nov.  28,  1919,  order  ap- 
proving rate  schedule  I.  P.  TJ.  C.  1,  for  Mt.  Vernon  and  vicinity, 
with  the  exception  of  the  service  connection  chargee  and  as  to  such 
a  suspension  is  authorized. 

Re  Central  TJ.  Teleph.  Co.  No.  9308,  Nov.  28,  1919,  approval  of 
the  telephone  rate  schedule  I.  P.  IT.  C.  1,  for  Centralia  and  vicinity, 
with  the  exception  of  the  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9309,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  TJ.  C  No.  1  for  Dwight  and  vicinity  with  ex- 
ception of  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9310,  Nov.  28,  1919,  approval 
of  rate  schedule  I.  P.  U.  C.  1  for  Brownstown  and  vicinity  with  the 
exception  of  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9311,  Nov.  28,  1919,  order  vacat- 
ing suspension  order  affecting  rate  schedide  I.  P.  TT.  C.  1  for 
Peoria. 

Re  Central  XT.  Teleph.  Co.  No.  9312,  Nov.  28,  1919,  approval  of 
I  ate  schedule  I.  P.  TT.  C.  1  for  Rock  Island,  Moline,  and  East  Mo- 
line  and  vicinities,  except  as  to  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9313,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  tT.  C.  1  for  Kankakee,  Grant  Park,  and  Manteno 
and  vicinities  except  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9314,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  TT.  C.  1  for  Beardstown  and  vicinity  with  the 
exception  of  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9315,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  TT.  C.  1  for  Trexler  and  vicinity  with  the  excep- 
tion of  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9316,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  TT.  C.  1  for  Alexander  and  vicinity  with  the  ex- 
ception of  service  connection  charges. 

Re  Central  TT.  Teleph.  Co.  No.  9317,  Nov.  28,  1919,  approval 

P.U.R.1920B. 
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of  rate  scliedule  I.  P.  U.  C.  1  for  Rochester  and  vicinity  with  the 
exception  of  service  connection  charges. 

Re  Central  U.  Teleph.  Co.  Xo.  9318,  Nov.  28,  1919,  approval  of 
schedule  I.  P.  U.  C.  1  for  Champaign,  including  Urbana,  and  vi- 
cinity with  the  exception  of  service  connection  charges. 

Re  Central  TJ.  Teleph.  Co.  No.  9319,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  U.  C.  No.  6  for  Decatur  and  vicinity  wiih  the 
exception  of  service  connection  charges. 

Re  Central  U.  Teleph.  Co.  No.  9320,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  U.  C.  1  for  Quincy  and  vicinity  with  the  excep- 
tion of  service  connection  charges. 

Re  DeKalb  County  Teleph.  Co.  No.  9322,  Nov.  28,  1919,  ap- 
proval of  rate  schedule  I.  P.  U.  C.  3  for  DeKalb,  Sycamore,  Genoa, 
Maple  Park,  Malta,  Kingston,  Kirkland,  Esmond,  Hinckley,  Wa- 
terman, Shabbona  and  Lee,  and  vicinities  with  the  exception  of 
fcervice  connection  charges. 

Re  Peoples  Teleph.  &  Teleg.  Co.  No.  9323,  Nov.  28,  1919,  ap- 
proval of  rate  schedule  I.  P.  U.  C.  3  for  Petersburg,  Athens,  Oak- 
ford  and  Tallula  and  vicinities  with  the  exception  of  service  con- 
nection charges. 

Re  United  Teleph.  Co.  No.  9324,  Nov.  28,  1919,  approval  of 
rate  schedule  I.  P.  U.  C.  2  for  Ottawa,  Utiea,  and  Harding  and 
vicinity  with  the  exceptijon  of  service  connection  (^Imrjros. 

Re  Gibson  Home  Teleph.  Co.  No.  9325,  Nov.  2S,  1919,  approval 
of  rate  schedule  I.  P.  IT.  C.  2  for  Gibson  City  and  vicinity,  with  the 
exception  of  service  cpnnection  charges. 

Re  Bond  County  Teleph.  &  Teleg.  Co.  No.  9329,  Nov.  28,  1919, 
approval  of  rate  schedule  I.  P.  IT.  C.  3  for  Greenville  and  vicinity 
with  the  exception  of  service  connection  charges. 

Re  Bureau  County  Independent  Teleph.  Co.  No.  9288,  Nov.  29, 
1919,  order  vacating  suspension  order  affecting  rate  schedules  as 
jihown  in  supplements  3  to  I.  P.  U.  C.  original,  applying  to  ex- 
changes located  in  Princeton,  LaMeille,  Ladd^  Dover,  Walnut, 
Sheffield,  Tiskilwa,  Spring  Valley,  Wyanet,  and  Ohio,  and  in  sup- 
plement 3  to  I.  P.  tr.  C.  2,  applying  to  exchange  located  in  Manlius, 
governing  charges  for  toll  service  to  connecting  points  by  the  Bureau 
Coiuity  Independent  Telephone  Company. 

Re  Chicago  Teleph.  Co.  Nos.  8672,  9291,  Nov.  29,  1919,  telephone 
rates  fixed  for  service  in  the  city  of  Chicago  and  surrounding  coun- 
ties. 

Re  American  Teleph.  &  Teleg.  Co.  No.  9348,  Nov.  29,  1919,  or- 
der vacating  suspension  order  relative  to  proposed  advanced  rates 
for  toll  service  as  stated  in  rate  schedule  I.  P.  U.  C.  2. 

Re  Central  IT.  Teleph.  Co.  No.  9633,  Nov.  29,  1919,  order  va- 
cating suspension  order  relative  to  advanced  rates  for  toll  service 
as  stated  in  rate  schedule  I.  P.  U.  C.  2. 
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Ro  South wostem  Bell  Telopli.  Co.  Xo.  0076,  Nov.  29,  1919,  ordor 
vacating  suspension  order  relative  to  proposed  advanced  rates  for 
toll  service  as  stated  in  rate  schedule  I.  P.  TJ.  C.  1. 

Induina,—Re  Linton  Teleph.  Co.  No.  4581,  Oct.  14,  1919,  in- 
crease in  telephone  rat^s  authorized. 

Re  Home  Teleph.  Co.  No.  4266,  Oct.  18,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Home  Teleph.  Co.  No.  4673,  Oct.  20,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Richmond  Telei»h.  Co.  No.  4801,  Oct.  20,  1919,  increase  in 
telephone    rates    authorized. 

Re  Cadwallader  Teleph.  Co.  No.  4248,  Oct.  25,  1919,  increase  in 
telephone  rates  authorized. 

Re  Scott  County  Teleph.  Co.  No.  4269,  Oct.  25,  1919,  increase  in 
telephone  rates  authorized. 

Re  Citizens  Teleph.  Co.  No.  4388,  Oct.  25,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Syracuse  Home  Teleph.  Co.  No.  4726,  Oct.  25,  1919,  revision 
of  telephone  rates  hy  adding  to  each  net  rate  $  .15,  to  be  charged 
if  bills  are  not  paid  hy  15th  of  month  in  which  telephone  service 
is  rendered. 

Re  Home  Teleph.  Co.  No.  4776,  Oct.  25,  1919,  schedule  of  rates 
authorized  to  take  place  of  schedule  promulgated  by  Postmaster 
General  during  period  of  Federal  control. 

Re  Home  Teleph.  Co.  No.  4268,  Oct.  29,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Logansport  Home  Teleph.  Co.  No.  4137,  Oct.  31,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Home  Teleph.  Co.  No.  4266,  Oct.  31,  1919,  increase  in  tele- 
phone rates  at  Bicknell,  authorized. 

Re  Jennings  County  Teleph.  Co.  No.  4267,  Nov.  1,  1919,  increase 
in  telephone  rates  denied. 

Re  Hoosier  Teleph.  Co.  No.  4463,  Nov.  1,  1919,  petition  for  in- 
crease in  telephone  rates  denied.  Order  reaffirmed  on  rehearing 
December  1,  1919. 

Re  Attica  Teleph.  Co.  No.  4698,  Nov.  1,  1919,  increase  in  tele- 
phone rates  authorize<l. 

Re  Farmers  Teleph.  Co.  No.  4782,  Nov.  1,  1919,  increase  in  telc- 
l>hone  rates  authorized. 

Re  Rochester  Teleph.  Co.  No.  4819,  Nov.  1,  1919,  increase  in 
telephone  rates  authorized. 

Re  Crown  Point  Teleph.  Co.  No.  4180,  Nov.  7,  1919,  increase 
in  telephone  rates  authorized. 

Re  Connersville  Teleph.  Co.  No.  4683,  Nov.  8,  1919,  increase  in 
lelephone   rates   authorized. 
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Re  Peoples'  Co-op.  Teleph.  Co.  No.  4828,  Nov.  8,  1019,  incroasn 
in  telephone  rates  authorized. 

Re  Akers  Teleph.  Co.  No.  4787,  Nov.  15,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Claypool  Teleph.  Co.  No.  4832,  Nov.  15,  1919,  increase  in 
telephone  rates  authorized. 

Re  Seymour  Mut.  Teleph.  Co.  No.  4270,  Nov.  29,  1919,  increase 
in  telephone  rates  authorized. 

Re  Hoosier  Teleph.  Co.  No.  4463,  Dec.  4.  1919,  petition  for  au- 
thority to  increase  telephone  rates  denied. 

Re  Mellott  Teleph.  Co.  No.  4865,  Dec.  29,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Sharpsville  Teleph.  Co.  No.  4937,  Dec.  29,  1919,  increase  in 
telephone  rates  authorized. 

Re  Shawnee  Teleph.  Co.  No.  4856,  Dec.  30,  1919,  increase  in 
telephone  rates  authorized. 

Re  Newtown  Telej)!!.  Co.  No.  4866,  Dec.  30,  1919,  increase  in 
telephone  rates  authorized. 

Re  Disko-Lakton  Teleph.  Co.  No.  4846,  Jan.  7,  1920,  increase 
in  telephone  rates  authorized. 

Re  Ak-ron  Teleph.  Co.  No.  4847,  Jan.  7,  1920,  increase  in  tele- 
phone rates  authorized. 

Ro  Peoples  Teleph.  Co.  No.  4946,  Jan.  7,  1920,  increase  in  tele- 
phone rates  authorized. 

Re  Monroeville  Home  Teleph.  Co.  No.  4868.  Jan.  7,  1920,  in- 
crease in  telephone  rates  authorized. 

Re  Geneva  Teleph.  Co.  No.  5007,  Jan.  9,  1920,  increase  in  tele- 
phone  rates  authorized. 

Re  Citizens  Teleph.  Co.  No.  5044,  Jan.  9,  1920,  approval  of 
telephone  rate  schedule. 

Re  Liberty  Teleph.  Co.  No.  4791,  Jan.  13,  1920,  increase  in  tele- 
phone rates  authorized. 

Re  Waveland  Teleph.  Co.  No.  4829,  Jan.  16,  1920,  increase  in 
telephone  rates  authorized. 

Re  Wallace  Co-op.  Teleph.  Co.  No.  4992,  Jan.  16,  1920,  increase 
in  telephone  rates  anthorized. 

Ro  Monroe  Teleph.  System  No.  5051,  Jan.  16,  1920,  authority 
granted  utility  to  increase  rates  for  the  purpose  of  giving  discount 
for  prompt  payment  of  bills. 

Re  Cloverdale  Teleph.  Co.  No.  5008,  Jan.  21,  1920,  increase  in 
telephone  rates  authorized. 

Re  Indiana  Central  IVleph.  Co.  No.  5055,  Jan.  27,  1920,  tele- 
phone utility  authorized  to  increase  rates  from  50  to  75  cents  per 
month   per  telephone. 

Re  Citizens  Teleph.  Co.  No.  5066,  Jan.  31,  1920,  increase  in  tele- 
phone rates  authorized. 
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Loumana.—Bc  Melder-Forest  Hill  Teleph.  Co.  Order  No.  2305, 
No.  2949,  Nov.  19,  1919,  increase  in  toll  exchange  and  rural  rates 
authorized. 

Michigan,— 'Re  Farmers  Mut.  Teleph.  Co.  T-1,68,  Oct.  21,  1919, 
increase  in  telephone  rat^  authorized. 

Re  Williamston  Teleph.  Co.  T-202,  Oct.  24,  1919,  increase  in 
telephone  rates  authorized  at  Williamston  Excliange. 

Re  Levering  Teleph.  Co.  T-266,  Nov.  4,  1919,  increase  in  tele^ 
phones  rates  authorized  for  service  at  Levering. 

Re  Grand  Blanc  Teleph.  Co.  T-262,  Nov.  4,  1919,  increase  in 
telephone  rates  authorized  for  service  at  Grand  Blanc. 

Re  Sunfield  Co-op.  Teleph.  Co.  T-169,  Nov.  5,  1919,  increase 
in  teleplione  rates  for  service  at  Sunfield  authorized. 

Re  Walled  Lake  Home  Teleph.  Co.  T-217,  Nov.  12,  1919,  in- 
crease in  telephone  rates  authorized  for  all  party  lines  at  Walle<l 
Lake. 

Re  Farmers  Teleph.  Co.  T-251,  Nov.  12,  1919,  increase  in  tele- 
phone rates  authorized  for  service  at  Dundee. 

Re  Baroda  Teleph.  Co.  T-264,  Nov.  12,  1919,  incre|i8e  in  tele- 
phone rates  authorize*!  for  service  at  Baroda. 

Re  Shiawassee  &  G.  Mut.  Teleph.  Co.  T-265,  Nov.  14,  1919, 
increase  in  telephone  rates  for  service  at  Lennon  and  New  Lothrop 
authorized. 

Re  Thumb  Teleph.  Co.  T-225,  Nov.  17,  1919,  increase  in  tele- 
phone rates  authorized  for  service  at  Applegate  and  Port  Senilac. 

Re  Leelanau  Mut.  Teleph.  Co.  T-231,  Dec.  3,  1919,  increase  in 
telephone  rates  authorized  for  service  at  Northport. 

Re  Farmers'  Exch.  Teleph.  Co.  T-229,  Dec.  4,  1919,  imcrease  in 
telephone  rates  authorized  for  service  at  Butternut,  Vickeryville, 
end  Sheridan. 

Re  Highland  Teleph.  Co.  T-23?,  Dec.  4,  1919,  increase  in  tele- 
phone rates  for  service  at  Highland  authorized. 

Re  ililford  Home  Teleph.  Co.  T-139,  Dec.  5,  1919,  company 
authorized  to  increase  telephone  rates  for  service  iu  Milford. 

Minnesota.— Re  Dwelle  Teleph.  Co.  Oct.  30,  1919,  authority 
granted  to  increase  telephone  rates  for  local  and  rural  service  in  and 
about  Lake  City. 

Re  Bricel}Ti  Mut.  Teleph.  Co.  Oct.  31,  1919,  increase  in  tele- 
phone rates  granted  for  service  at  Bricel^n. 

Re  West  Concord  Farmers  Teleph.  Co.  Nov.  4,  1919,  increase 
in  telephone  rates  authorized  for  local  and  rural  service  at  West 
Concord. 

Re  Minnesota  Lake  Teleph.  Co.  Nov.  7.  1919,  increase  in  tele- 
phone rates  authorized  for  local  and  rural  service  at  Minnesota 
Lake. 

Re  Twin  Valley-Ulen  Teleph.  Co.  Nov.  14^  1919,  increabe  in  tela 
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phone  rates  authorized  for  local  aiul  rural  service  at  Twin  Valley 
and  Ulen. 

Re  Kiester  Teleph.  Co.  Nov.  20,  1919,  increase  in  telephone  rates 
authorized  for  local  and  rural  service  at  Kiester. 

Re  Eden  Valley  Teleph.  Co.  Nov.  25,  1919,  increase  in  telephone 
rates  authorized  for  local  and  rural  service  at  Eden  Valley. 

Re  Northwestern  Teleph.  Exch.  Co.  Nov.  28,  1919,  rates  and 
classifications  of  telephone  service  ordered  by  the  Postmaster  Gen- 
eral approved  as  the  existing  and  temporary  rates  from  date  of  fil- 
ing subject  to  change  by  the  Commission  as  operating  conditions 
may  warrant. 

Re  Lyle  Teleph.  Co.  Nov.  28,  1919,  increase  in  telephone  rates 
authorized  for  local  and  rural  service  at  Lyle. 

Re  Tri-State  Teleph.  &  Teleg.  Co.  Nov.  2S,  1919,  rates  and  classi- 
fications of  telephone  service  ordered  by  the  Postmaster  General 
approved  as  the  existing  and  temporary  rates  of  the  company  from 
the  date  of  filing  subject  to  change  by  the  Commission  as  operating 
conditions  may  warrant. 

Re  Tellefson,  Jan.  31,  1920,  increase  in  telephone  rates  at  Kasson 
and  Mantorville,  authorized. 

Mtsmssippi. — Re  Central  Mississippi  Teleph.  Co.  Xo.  5075,  Nov. 
5,  1919,  increase  in  telephone  rates  authorized. 

Missouri, — Re  Buchanan  County  Mut.  Tele])li.  Co.  Case  No. 
1914,  Oct.  17,  1919,  increase  in  telephone  rates  at  the  excfjange  at 
DeKalb,  Missouri. 

Re  Citizens  Teleph.  Co.  Case  No.  1781,  Oct.  23,  1919,  increase 
in  telephone  rates  authorized. 

Re  Craig  Teleph.  Co.  Case  No.  1901,  Oct.  24,  1919,  increase  in 
telephone  rates  authorized. 

Re  Home  Teleph.  Co.  Case  No.  1888,  Oct.  28,  1919,  increase  in 
telephone  rates  authorized. 

Re  Barnett  Farmers'  Teleph.  Co.  Case  Nos.  2153,  2154,  Nov. 
18,  1919,  proposed  rates  of  Barnett  Farmers'  Telephone  Company 
.  and  Barnett  Telephone  Company  authorized. 

Public  Service  Commission  v.  Southwestern  Bell  Teleph.  Co. 
Case  No.  2121,  Nov.  26,  1919,  order  reducing  telephone  rates  from 
amounts  fixed  by  Postmaster  General. 

Re  Willow  Springs  Local  &  Long  Distance  Teleph.  Co.  Case  No. 
2268,  Feb.  5,  W^O,  new  schedule  of  increased  rates  for  telephone 
service  at  Willow  Springs  authorized. 

Montana. — Public  Service  Commission  v.  Farmers  Mut.  Teleph. 
Co.  Docket  No.  714,  Oct.  21,  1919,  telephone  company  ordered  to 
file  its  schedule  of  rates,  rules  and  regulations  providing  for  a  uni- 
form schedule  of  rates,  rules  and  regulations  for  all  subscribers 
receiving  the  same  class  of  service. 
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Xehraska. — l?e  Farmers  Tiulo))en<lent  Teleph.  Co.  Ap)»lication 
Xo.  3735,  May  *^6,  1019,  additional  charge  for  telephone  desk  sets 
raiu-elled. 

Ke  Comstock  Independent  Teleph.  Co.  Application  No.  3892, 
May  31,  1919,  increase  in  switching  rates  authorized. 

Re  Eddyville  Teleph.  Exeh.  Application  Xo.  3543,  June  U,  1919, 
increase  in  residence  and  switching  rates  authorized,  but  increase 
in  business  rates  denied. 

Ke  Pawnee  Teleph.  Co.  Application  Xo.  3741,  June  14,  1919, 
inerease  in  toll  telephone  rates  authorized,  owing  to  higher  oper- 
ating costs; 

Re  Bertrand  Teleph.  Co.  Application  Xo.  3706,  July  19,  1919, 
standard  rates  for  different  classes  of  extension  sets  and  extension 
Mh  authorized ;  practice  of  allowing  subsiTibers  to  install  their  own 
extension  sets  disapproved. 

Re  W^Tiot  Teleph.  Co.  Application  Xo.  3788,  Oct.  1,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Diller  Teleph.  Co,  Application  Xo.  4083,  Oct.  20,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Amherst  Teleph.  Co.  Application  Xo.  4027,  Oct.  31,  1919, 
increase  in  telephone  rates  authorized. 

Re  Pierce  Teleph.  Co.  Application  No.  3794,  Xov.  5,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Crownover  Teleph.  Co.  Application  No.  3936,  Xov.  7,  1919, 
application  to  increase  exchange  rates  granted,  but  increase  in  tell 
rates  denied. 

Re  Republican  Valley  Teleph.  Co.  Application  Xo.  4105,  Xov. 
19,  1919,  company  authorized  to  publish  and  collect,  effective  Jan- 
uary 1,  1920,  gross  and  net  switehing  rates  of  $5.40  gross,  and 
$4  net,  the  net  rate  to  be  charged  semiannually  in  advance  where 
bills  are  paid  during  the  first  month  of  the  half  year  in  which  the 
service  is  rendered,  said  bills  to  be  paid  by  lines  by  the  officers 
thereof. 

Re  Alvo  Teleph.  Co.  Application  Xo.  4097,  Xov.  20,  1919,  col- 
lection of  rates  of  $2  per  month  for  business  service,  and  $1.50  per 
month  for  farm  service,  illegally  made  by  the  company,  validated 
and  approved,  effective  January  1,  1920,  schedule  of  rates  fixed  by 
('ommission. 

Re  Heudley  Switeh board  Co.  Application  Xo.  4021,  Xov.  24, 
1919,  increase  in  telephone  rates  authorized. 

Re  Arnold  Teleph.  Co.  Application  Xo.  3825,  Dec.  1,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Antelope  County  Mut.  Teleph.  Co.  Application  Xo.  39S4,  Dec. 
3,  1919.  increase  in  telephone  rates  authorized. 

Re  Nebraska  Teleph.  Co.  Application  Xo.  3696,  Dec.  31,  1919, 
increased  telephone  rates  continued  for  one  year. 
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lie  Lincoln  Teleph.  &  Tcleg.  Co.  Application  No.  3053,  Dec.  31, 
1919,  increased  telephone  rates  continued. 

Xevada.—Re  Golconda  Teleph.  &  P.  Co.  I.  &  S.  Docket  No.  18, 
Oct.  20,  1919,  increase  in  telephone  rates  authorized. 

Ke  Nevada  Consol.  Teleph.  &  Tcleg.  Co.  I.  &  S.  Docket  No.  21, 
Oct.  25,  1919,  increase  in  telephone  rates  for  service  in  Carson  City, 
authorized. 

Xew  Jersey, — Re  Farmers  Union  Teleph.  Co.  Jan.  8,  1920^  in- 
crease in  telephone  rates  authorized. 

Oklahoma,— lie  National  Telci)h.  Co.  Cause  No.  3824,  Order  No. 
1605,  Dec.  22,  1919,  increase  in  telephone  rates  at  Mill  Cri'ck,  au- 
thorized. 

Ore(/on,—J{t-  Oregon-Washington  Teleph.  Co.  File  U-F-242,  P. 
S.  C.  Ore.  Order  No.  556,  Nov.  29,  1919,  increase  in  telephone  rates 
authorized. 

South  Dakola,—Tle  Union  Teleph.  Co.  Order  No.  3679,  Oct.  2H, 

1919,  increase  in  telephone  rates  authorized. 

Re  Social  Teleph.  Co.  Order  No.  3394,  Nov.  20,  1919,  increase 
in  telephone  rates  authorized. 

Re  White  Teleph.  Co.  Order  No.  3719,  Dec  23,  1919,  iuneasc  in 
telephone  rates  authorized. 

Re  Wallace  Farmers  Teleph.  Co.  Order  No.  3616,  Dec.  26,  1919, 
increase  in  telephone  rental  rates  authorized. 

Re  Roslyn  Mut.  Teleph.  Co.  Order  No.  3629,  Dec.  26,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Riverside  Rural  Teleph.  Co.  Order  No.  3712,  Dec.  26,  1919, 
increase  in  telephone  rates  authorized. 

Re  Langford  Teleph.  Co.  No.  3630,  Dec.  27,  1919,  increase  in 
telephone  rates  authorized. 

Re  Schuler  Teleph.  Co.  No.  3668,  Dec.  27,  1919,  increase  in  tele- 
phone rates  authorized. 

Utah,— He  Gariicld  County  Teleph.  &  Teleg.  Co.  Case  No.  234, 
Nov.  24,  1919,  increase  in  telephone  rates  authorized. 

Re  Peoples  Teleph.  Co.  Case  No.  246,  Jan.  20,  1920,  increase  in 
toll  and  exchange  rates  authorized. 

Re  Millard  County  Teleg.  &  Teleph.  Co.  Case  No.  247,  Jan.  20, 

1920,  increase  in  toll  and  e.xchange  rates  authorized. 
Wisconsin,— Hl^  Exeland  Teleph.  Co.  U-1606,  Oct.  23,.  1919,  in- 
crease in  telephone  rates  authorized. 

Re  LaValle  Teleph.  Co.  U-1657,  Oct.  23,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Hayward  Teleph.  Co.  U-16:0,  Oct.  23,  1919,  increase  in  tele- 
phone rates  authorized. 

l^e  Wayauwega  Teleph.  Co.  U-1673,  Oct.  23,  1919,  increase  in 
telephone  rates  authorized. 
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Re  Ogdensburg  Teleph.  Co.  U-1675,  Oct.  23,  1919,  increase  in 
telephone  rates  authorized. 

Re  Waiisau  Teleph.  Co.  U-1565.  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Equity  Teleph.  Co.  TJ-1604,  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Marshfield  Teleph.  Exch.  11-1625,  Oct.  31,  1919,  increase  in 
teleplione  rates  authorized. 

Re  Marion  &  N.  Teleph.  Co.  TT-1646,  Oct.  31,  1919,  increase  m 
telephone  rates  authorized. 

Re  Clark  County  Teleph.  Co.  TJ-1647,  Oct.  31,  1919,  increase  in 
telephone  rates  authorized. 

Re  Owen  Teleph.  Co.  U-1648,  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Sullivan  Teleph.  Co.  TJ-1654,  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Trego  Teleph.  Co.  U-1658,  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Bangor  Teleph.  Co.  U-166:?,  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Cedar  Grove  Teleph.  Co.  U-1665,  Oct.  31,  1919,  increase  in 
telephone  rates  in  the  village  of  Cedar  Grove  and  towns  of  Hol- 
land and  Belgium,  authorized. 

Re  Thorp  Teleph.  Co.  11-1667,  Oct.  31,  1919,  increase  in  tele- 
phone rates  in  the  village  of  Thorp  authorized. 

Re  Burlington,  B.  &  W.  Teleph.  Co.  tI-1668,  Oct.  31,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Burlington,  R.  &  K.  Teleph.  Co.  tJ-1669,  Oct.  31,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Cambridge  Teleph.  Co.  U-1676,  Oct.  31,  1919,  increase  in 
telephone  rates  at  Cambridge  authorized. 

Re  Ludington  teleph.  Co.  U-1677,  Oct.  31,  1919,  increase  in 
telephone  rates  authorized. 

Re  Xew  Cashton  Teleph.  Co.  TJ-1679,  Oct.  31,  1919,  increase  in 
telephone  rates  authorized. 

Re  Wild  Rose  Teleph.  Co.  ir-1685,  Oct.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Cumberland  Teleph.  Co.  U-1660,  Nov.  13,  1919,  increase  in 
telephone,  rates  for  service  at  Cumberland  authorized. 

Re  Troy  &  H.  C.  Teleph.  Co.  lT-1661,  Xov.  13,  1919,  increase  in 
telephone  rates  for  straight  ringing  service  to  $20  per  year  for 
business  telephones  and  $18  per  year  foi*  residence  telephones  au- 
thorized. 

Re  Chippewa  Valley  Teleph.  Co.  U-1681,  Nov.  13,  1919,  incretM 
in  telephone  rates  authorized. 
P.U.R.1920B. 


Digitized  by 


Google 


APPENDIX.  1037 

.Be  Miiscoda  Teleph.  Co.  U-1683,  Xov.  13,  1919,  increase  in  tele- 
phone rates  for  service  at  Muscoda  authorized. 
\l^  B^croft  Teleph.  Co.  U-1690,  Nov.  13,  1919,  increase  in 
telephone  rates  for  service  at  Bancroft  and  surrounding  territoiy 
authorized. 

Re  Birnamwood  Teleph.  Co.  11-1691,  Nov.  13,  1919,  increase  ijx 
telephone  rates  for  service  at  Birnamwood  authorized. 

Re  Wise  Teleph.  Co.  U-1574,  Nov.  20,  1919,  increase  in  tele- 
phone rates  for  service  at  Birch  wood  authorized. 

Re  Friendship  Teleph.  Co.  U-1594,  Nov.  21,  1919,  increase  in 
telephone  rates  for  service  at  Adams,  Easton,  White  Creek,  and 
Holmesville,  authorized. 

Re  Eagle  Teleph.  Co.  U-1640,  Nov.  21,  1919,  increase  in  tele- 
phone rates  authorized.' 

Re  Central  Wisconsin  Teleph.  Co.  U-1638,  Nov.  28,  1919,  in- 
crease in  telephone  rates  authorized  for  service  at  Black  River  Falls* 
Alma  Center,  Fairchild,  Hixton,  Humbird,  ^lelrose,  Merrillan,  Tay- 
lor, and  North  Bend. 

Re  Highland  Teleph.  Co.  U-1644,  Nov.  28,  1919,  increase  in 
telephone  rates  authorized  for  service  at  Elmwood. 

Re  Home  Teleph.  Co.  17-1653,  Nov.  28,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Black  River  Teleph.  Co.  TT-1687,  Nov.  28,  1919,  company 
authorized  to  put  in  force  a  rural  party  line  service  rate,  payable  in 
advance  of  $18  per  telephone  for  service  iq  the  vicinity  of  Green- 
wood; 

Re  Washington  County  Teleph.  Co.  U-1703,  Nov.  28,  1919,  au- 
thority to  increase  telephone  rates  granted  for  service  in  feehleisin- 
gerville. 

Re  Markesan  Teleph.  Co.  TJ:-1713,  Nov.  28,  1919,  increase  in 
telephone  rates  authorized  for  service  in  the  village  of  Markesan 
and  the  surrounding  rural  territory. 

Re  Grand  River  Teleph.  Co.  U-1714,  Nov.  28,  1919,  increase 
in  telephone  rates  authorized  for  service  in  Kingston  and  Dalton. 

Ee  Stratford  Teleph.  Co.  U-1717,  Nov.  28,  1919>  increase  in 
telephone  rates  authorized  for  service  in  the  village  of  Stratford. 

Re  Saint  Croix  Teleph.  Co.  11-1672,  Nov.  29,  1919,  increase  in 
telephone  rates  authorized  for  service  at  New  Richmond  and  Somer- 
set. 

Re  La  Crosse  Intcrurban  Teleph.  Co.  11-1694,  Nov.  29,  1919, 
}i])plication  for  authority  to  increase  telephone  toll  rates  between 
La  Fargo,  Viola,  Readstown,  and  Soldiers  Grove,  dismissed. 

Re  Peoples  Teleph.  Co.  TJ-1660,  Dec.  1,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Tomahawk  Light,  Teleph.  &  Improv.  Co.  U-1G52,  Dec.  1, 
P.PJ1.1920A. 
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1919,  increase  in  telephone  rates  authorized  for  service  at  Toma- 
hawk. 

Re  Pigeon  Valley  Farmers  Teleph.  Co.  XJ-1696,  Dec.  1,  1919, 
increase  in  telephone  rates  authorized  for  service  at  Pigeon  Falls. 

Re  Eastern  Wisconsin  Teleph.  Co.  U-1704,  Dec.  1,  1919,  increase 
in  telephone  rates  denied  until  utility  furnishes  better  service  to 
its  subserihors,  it  appearing  that  tlie  present  revenues  are  sufficient 
to  meet  its  operating  expenses,  provide  for  depreciation,  and  pay 
interest  on  the  outstanding  notes. 

Re  Lake  Pepin  Teleph.  Co.  U~1706,  Dec.  1,  1919,  increase  in 
telephone  rates  authorized  for  service  at  Maiden  Rock,  Pepin,  Plum 
City,  and  Waverly. 

Re  Stockbridge*&  S.  Telepli.  Co.  U-1732,.Dec.  22,  1919,  increase 
in  telephone  rates  authorized. 

Re  Greenwood  Teleph.  Co.  11-1735,  Dec.  22,  1919,  increase  in 
telephone  rates  authorized. 

Re  McKinley  Teleph.  Co.  tJ-1736,  Dec.  22,  1919,  increase  in 
telephone  rates  authorized. 

Re  Ontario  &  W.  Telej)li.  Co.  U-1744,  Dec.  22,  1919,  increase  in 
telephone  rates  authorized. 

Re  Cady  Teleph.  Co.  TJ-1745,  Dec.  22,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Hollandale  Teleph.  Co.  11-1746,  Dec.  22,  1919,  increase  in 
telephone  rates  authorized. 

Re  Elroy  Teleph.  Co.  U-1662,  Dec.  24,  1919,  increase  in  tele- 
phone  rates  authorized: 

Re  Sturgeon  Bay  &  G.  Teleph.  Co.  TJ-1708,  Dec.  24,  1919,  in- 
crease in  "telephone  rates  authorized. 

Re  Melville  Settlement  Teleph.  Co.  XJ-1722,  Dec.  24,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Kegonsa  Independent  Teleph.  Co.  U-1726,  Dec.  '24,  1919, 
increase  in  telephone  rates  authorized. 

Re  Xew  Lisbon  Mut.  Teleph.  Co.  11-1723,  Dec.  30,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Cecil-Green  Valley  Toll  Line  Co.  U-1737,  Dec.  30,  1919,  in- 
crease  in  telephone  rates  authorized. 

Re  Peoples  Teleph.  Co.  U-1573,  Dec.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Wautoma  &  M.  M.  Farmers  Teleph.  Co.  U-1684,  Dec.  31, 
1919,  order  authorizing  increase  in  telephone  rates. 

Re  Westfield  Farmers  Teleph.  Co.  U-1693,  Dec.  31,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Farmers'  Teleph.  Co.  U-1719,  Dec.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Edgerton  Teleph.  Co.  U-1720,  Dec.  31,  1919,  increase  in  tele- 
phone  rates  authorized. 
P.I.R.1920B. 
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Re  Brown  County  Teleph.  Co.  F-1725,  Dec.  31,  1919,  order  au- 
thorizing increase  in  telephone  rates. 

Re  Hubertns  Teleph.  Co.  11-1727,  Dec.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Union  Grove  Teleph.  Co.  U-1741,  Dec.  31,  1919,  increase  in 
telephone  rates  authorized. 

Re  Monroe  County  Teleph.  Co.  11-1743,  Dec.  31,  1019,  increase 
in  telephone  rates  authorized. 

Re  Farmers  Union  Teleph.  Co.  U-1754,  Dec.  31,  1919,  increase 
in  telephone  rates  authorized. 

Re  Hubbard  Farmers  Teleph.  Co.  U-1758,  Dec.  31,  1910,  in- 
crease in  telephone  rates  authorized. 

Re  Elk  Mound  Teleph.^ Co.  U~1762,  Dec.  31,  1919,  increase  in 
telephone  rates  authorized. 

Re  Union  Teleph.  Co.  U-1763,  Dec.  31,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Plover  Road  Teleph.  Co.  U-1 773-1776,  Dec.  31,  1919,  in- 
crease  in  telephone  rates  authorized. 

Re  Cadott-Boyd  Teleph.  Co.  U-1 788,  Dec.  31,  1019,  increase  in 
telephone  rates  authorized. 

Re  Lincoln  Farmers  Teleph.  Co.  U-1728,  Jan.  20,  10*30,  increase 
in  telephone  rates  authorized. 

Re  Farmers  Teleph.  Co.  U-1 751,  Jan.  21,  1920,  increase  in  tele- 
phone rates  authorized. 

Re  Price  County  Teleph.  Co.  U-1764,  Jan.  21,  1920,  increase  in 
telephone  rates  authorized. 

Re  Dodge  County  Teleph.  Co.  U-1779,  Jan.  30,  1920,  increase  in 
telephone  rates  authorized. 

Re  Gotlieb  Grossman  Teleph.  Co.  U-1 780,  Jan.  30,  1920,  order 
authorizing  increase  in  telephone  rates  from  $5  to  $10  per  annum. 

Re  Waunakee  Teleph.  Co.  U-1 780,  Jan.  30,  1920,  order  author- 
izing increase  in  telephone  rates. 

Re  Darien  Teleph.  Co.  U-1794,  Jan.  30,  1920,  increase  in  tele- 
phone rates  authorized. 

xn.  Turnpike, 

Pennsylvania. — Parish  v.  Oley  Turnpike  Road  Co.  Complaint 
Docket  No.  2805,  Jan.  6,  1920,  increase  in  turnpike  rates  author- 
ized. 

XIII.  Water. 

Amona.— Re  Chandler  Water  &  Power  Co.  Docket  X0.-6IO,  De- 
cision No.  797,  July  29,  1010,  rates  charged  by  utility  sustained 
after  investigation. 

Armstrong  v.  Santa  Fe  Laud  Improv.  Co.  Docket  No.  272,  Deci- 
P.U.R.1920B. 
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sion  Xo.  811.  Aug.  15,  1919,  decrease  in  rates  for  water  in  excess 
of  3,000  gallons  per  month,  ordered. 

Re  Yuma  Light,  Gas  &  Water  Co.  Docjcet  Nos.  409,  432,  440, 
613,  Decision  No.  914,  Dec.  *23,  1919,  inerea^  in  water  rates  au- 
thorized. 

California, — Re  Watsonville  Water  &  Light  Co.  Application  No. 
4103,  Decision  No.  6539,  Aug.  1,  1919,  increase  in  water  rates  au- 
thorized. 

Re  Murray,  Decision  No.  6548,  Application  No.  4(370,  Aug.  11, 
1919,  increase  in  water  rates  authorized. 

Re  Hamilton,  Decision  No.  6576,  Application  No.  4652,  Aug. 
16,  1919,  increase  in  water  rates  authorized. 

Re  ('orte  Madera  Water  Co.  Decision  No.  6577,  Application  No. 
4401,  Aug.  16,  1919,  increase  in  water  rates  authorized. 

Re  Glendale  Consol.  Water  Co.  Decision  No.  6632,  Application 
No.  4603,  Aug.  30,  1919,  increase  in  water  rates  authorized. 

Re  Bolinas  Water  Co.  Decision  No.  6658,  Application  No.  4003, 
Sept.  6,  1919,  petition  for  authority  to  increase  rates  -for  water 
sup})Hed  for  domestic  use  in  the  town  of  Bolinas,  dismissed,  it  ap- 
pearing that  in  view  of  the  uncertainty  as  to  whether  applicant 
])rocured  a  suitable  water  supply  and  the  uncertainty  as  to  the 
amount  of  capital  w^hich  it  may  find  necessary  to  add  to  its  invest- 
ment, and  as  to  operating  expenses  under  present  changed  condi- 
tions, it  is  impossible  to  determine  at  this  time  what  are  just 
and  reasonable  rates  to  apply  to  future  service. 

Re  Contra  Costa  Realty  Co.  Decision  No.  6694,  Application  No. 
4608,  Oct.  2,  1919,  increase  in  w^ater  rates  authorized. 

Re  East  Bay  Water  Co.  Decision  No.  6755.  Application  No.  4841, 
Case  No.  1008,  Oct.  11,  1919,  increase  in  water  rates  authorized. 

Baldwin  Park  Chamber  of  Commerce  v.  Baldwin  Park  Domestic 
Water  Corp.  Decision  No.  6789,  Application  No.  4585,  Case  Xo. 
1314,  Oct.  22,  1919,  decrease  in  water  rates  ordered. 

Colorado, — Re  Cripple  (.'reek  Water  Co.  Application  No.  25, 
Decision  No.  299,  Nov.  10,  1919,  increase  in  water  rates  author- 
ized. 

nUnois.—Be  Southern  Illinois  Light  &  P.  Co.  No.  8375,  Sept. 
23,  1919,  increase  in  water  rates  to  domeetic  consumers  authorize<l. 

Re  Lincoln  Water  &  Light  Co.  Nos.  7536,  7537,  Oct.  7,  1919, 
increase  in  water  rates  authorized. 

Re  Central  Illinois  Public  Service  Co.  Nos.  8207,  8209,  Oct.  20, 
1919,  increase  in  water  rates  for  service  in  Robinson  an<l  Palestine, 
authorized. 

Indiana:— ^e  Tipton  Electric  &  Water  Plant,  No.  4841,  Nov.  1, 
1919,  municipal  water  utility  authorized  to  increase  its  quarterly 
minimum  charge  from  $1.50  to  $1.75. 

Re  Tipton  Electric  &  Water  Plant,  No.  4841,  A'ov.  1,  1919,  a 

r.l.R.1920B. 
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municipal  water  utility  authonzed  to  increase  rates  for  fire  hydrants 
from  $25  to  $35. 

Re  Richmond  City  Water  Works,  No.  4781,  Nov.  15,  1919,  in- 
crease  in  water  rates  authorized  for  service  in  city  of  Richmond. 

Re  Ligonier,  No.  4788,  Nov.  15,  1919,  municipal  utility  author- 
ized to  increase  water  rates. 

Re  La  Fontaine  Water  Co.  No.  4983,  Dec.  8,  1919,  rates  fixed 
m  a  franchise  granted  to  a  newly  organized  water  utility,  of  40 
cents  per  1,000  gallons,  approved. 

Re  Lagrange,  No.  4883,  Dec.  16,  1919,  increase  in  water  rates 
authorized. 

Re  Evansville,  No.  5010,  Dec.  23,  1919,  increase  in  rates  granted 
for  filling  cisterns. 

Re  Indianapolis  Water  Co.  No.  4979,  Dec.  31,  1919,  increase  in 
water  rates  for  service  in  the  city  of  lndianap<5lis  authorized 

Re  Goshen  Water  Plant,  No.  5024,  Dec.  31,  1919,  approval  of 
new  schedule  of  water  rates. 

Re  Seymour  Water  Co.  No.  5033,  water  company  authorized  to 
put  into  effect  a  schedule  of  rates  agreed  upon  between  it  and  the 
city  in  which  the  service  is  rendered. 

Re  Leavenworth  Water  Co.  No.  4878,  Jan.  9,  1920,  increase  in 
water  rates  authorized. 

Re  Marengo  Light  &  Water  Co.  No.  4884,  Jan.  9,  1920,  increase 
in  water  rates  authorized. 

Missouri. — Re  Capital  City  Water  Co.  Cases  Nos.  1146,  1147, 
Oct.  30,  1919,  increase  in  water  rates  authorized. 

Re  Mexico  Power  Co.  Case  Nos.  1613,  1759,  Dec.  2,  1919,  in- 
crease in  water  rates  authorized. 

Re  Clinton  Light  &  Water  Co.  Case  No.  1952,  Dec.  9,  1919,  ap- 
plication for  increase  in  water  rates  denied,  until  utility  renders 
adequate  service. 

Re  City  Water  Co.  Case  No.  1751,  Doc.  17,  1919,  increase  in 
water  rates  authorized. 

Nevada, — Public  Service  Commission  v.  Water  Co.  Case  Nos. 
193-195,  Dec.  27,  1919,  defendant  ordered  to  apply  its  rates  on  the 
basis  of  the  amount  of  water  consumed  and  not  on  the  basis  of  a 
built  up  schedule  or  step  schedule;  rates  for  sprinkling  lawns  and 
gardens  established. 

Oklahoma,— Re  Fairland  Light  &  Water  Works,  Cause  No.  3770, 
Order  No.  1603,  Sept.  23,  1919,  increase  in  water  rates  authorized. 

Oregon. — Re  Minthom  Springs  Wat^r  Co.  P.  S.  C.  Or.  Order 
No.  563,  U-F-258,  Dec.  23,  1919,  order  directing  water  company 
to  cease  and  desist  from  collecting  rates  that  are  unreasonable,  un- 
just, and  unjustly  discriminatory,  and  to  substitute  in  lieu  thereof 
a  schedule  of  reasonable  rates. 
P.U.R.1920B.  66 
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Pf}insyJrania. — Kern  v.  Washington  Water  Supply  Co.  Com- 
plaint Docket  No.  2787,  Oct.  14,  1919,  complaint  as  to  proposed 
increase  in  water  rates  dismissed. 

Renfrew  v.  Fayetteville  Water  Co.  Complaint  Docket  Xo.  2586, 
Nov.  6,  1919,  increase  in  water  rates  authorized. 

School  District  of  South  Bro^-nsville  v.  Brownsville  Water  Co. 
Complaint  Docket  Nos.  2408,  2473-2475,  Nov.  11,  1919,  complaint 
as  to  water  rates  dismissed. 

Apollo  V.  x\pollo  Water  Works  Co.  Complaint  Docket  Xo.  192, 
Dec.  23,  1919,  water  rates  for  fire  protection  service  established. 

^ilontrose  v.  Consumers  Water  Co.  Complaint  Docket  No.  370, 
Jan.  6,  1920,  increase  in  water  rates  authorized. 

McCounellsburg  v.  McConnelisburg  Water  Co.  Complaint  Docket 
Xos.  1713,  1714,  22G3,  Jan.  6,  1920,  complaint  as  to  excessive 
freight  rates  dismissed. 

Utah,— Re  Riverton  Pipe  Line  Co.  Case  No.  229,  Dec.  10,  1919, 
increase  in  water  rates  authorized. 

Wvtronmn, — Re  Turtle  Lake  Water  Commission,  TT-1710,  Nov. 
28,  1919,  authority  granted  to  increase  charge  for  tapping  mains 
from  $6  to  $10. 

Re  Algoma,  U-1734,  Nov.  28,  1919,  increase  in  water  rates  au- 
thorized. 

He  Klkhorn,  U-1733,  Dec.  31,  1919,  increase  in  water  rates  au- 
thorized. 

Re  Rice  Lake,  U-1795,  Jan.  14,  1920,  increase  in  water  rates 
authorized. 

Reparation. 

California. — Ventura  Refining  Co.  v.  Southern  P.  Co.  Decision 
No.  6744,  Case  No.  1189,  Oct.  3,  1919,  reparation  of  excessive 
freight  charges  on  oil  ordered. 

Illhwis. — Atwood-Davis  Sand  Co.  v.  Lowrey,  No.  7103,  Sept.  3, 
1910,  refund  of  excessive  freiglit  charges  ordered. 

Cox  v.  Chicago,  B.  &  Q.  iC,  Co.  No.  8284,  Oct.  7,  1919,  petition 
for  refund  for  excessive  freight  charges  denied,  it  appearing  that 
the  evidence  is  insiiiljcient  to  justify  an  order  requiring  reparation 
c»n  shipments  transferred  prior  to  commencement  of  Federal  con- 
trol and  operation  of  railroads. 

Re  Wabash  R.  Co.  No.  9629,  Oct.  7,  1919,  order  authorizing  re- 
fund for  excessive  freight  charges. 

Re  (Chicago,  B.  &  Q.  R.  Co.  No.  9630,  Oct.  7,  1919,  order  authoriz- 
ing refund  for  excessive  freight  charges. 

Phalen  v.  Illinois  Northern  Utilities  Co.  No.  9144,  Nov.  5,  1919, 
dismissal  without  prejudice  of  complaint  of  excessive  charges  ior 
electric  service  at  complainant^s  residence  in  Mendota. 
P.I.R.1920B. 
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Re  Murdoek  Miit.  Teleph.  Co.  No.  8896,  Nov.  25,  1919,  refund 
for  excessive  telephone  rentals  authorized. 

Indiana, — Showers  Brothers  Co.  v.  Illinois  C.  R.  Co.  No.  4942, 
Jan.  22,  1920,  refund  for  excessive  freight  charges  authorized. 

Re  Gary  Heat,  Light  &  Water  Co.  No.  5088,  Jan.  22,  1920,  re- 
fund  of  excessive  electric  charges  authorized. 

National  Biscuit  Co.  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No. 
5111,  Feb.  2,  1920,  order  authorizing  refund  for  excessive  freight 
charges. 

Maine. — Portland  Sebage  Ice  Co.  v.  Director-General  of  Rail- 
roads, F.  C.  264,  Nov.  6,  1919,  $4  overcharge  on  186  carload  ship- 
ments of  ice  authorized. 

D.  F.  Griffin  &  Bros.  v.  Director-General  of  Railroads,  F.  C.  272, 
Jan.  20,  1920,  refund  for  excessive  freight  charges  authorized. 

Nevada, — Public  Service  Commission  v.  Water  Co.  Case  Xos. 
193-195,  Dec.  27,  1919,  reparation  of  overcharges  ordered. 

Pennsylvania. — Oak  Extract  Co.  v.  Newport  &  S.  V.  R.  Co.  Com- 
plaint Docket  No.  2757,  Dec.  9,  1919,  order  authorizing  refund  for 
excessive  freight  charges. 

Reports. 

Arizona. — Re  Water  Corporations,  Docket  No.  58,  Decision  No. 
908,  Dec.  19,  1919,  order  directing  all  water  corporations  operating 
in  the  state  of  Arizona,  to  file  with  Commission  on  or  before  March 
1,  1920,  annual  statement,  for  the  year  beginning  January  1,  1919, 
and  ending  December  31,  1919. 

Michigan.— Re  Michigan  State  Teleph.  Co.  D-1346,  Jan.  24, 
1920,  order  directing  the  Michigan  State  Telephone  Company  to 
keep  all  its  files,  books,  records  and  accounts  of  every  kind  and 
character  at  its  offices  in  the  city  of  Detroit. 

New  York,  First  District, — Re  Gas  and  Electrical  Corporations, 
Case  No.  2450,  Jan.  2,  1920,  order  approving  the  form  of  annual 
report  for  gas  corporations  and  electrical  corporations  subject  to 
the  jurisdiction  of  the  Commission  for  the  year  ending  December 
31,  1919. 

Return. 

Massachuseifs.—ILe  Springfield  Street  R.  Co.  P.  S.  C.  2445, 
Sept.  30,  1919,  percentage  of  the  gross  receipts  to  be  paid  as  an 
excise  tax  by  applicant  to  certain  cities  or  towns  fixed  at  one  and 
one-half  per  cent. 

Re  Worcester  Consol.  Street  R.  Co.  P.  S.  C.  2446,  Oct.  11,  1919, 
amount  of  excise  tax  to  be  paid  by  petitioner,  fixed. 

Re  Northern  Massachusetts  Street  R.  Co.  P.  S.  C.  2456,  Oct.  31, 
1919,  amount  of  excise  tax  fixed. 
P.i:.R.i920B. 
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Re  Connecticut  Valley  Street  R.  Co.  P.  S.  C.  2457,  Oct  31,  1919, 
amount  of  excise  tax  fixed. 

Oklahoma. — Employees  v.  Southwestern  Bell  Teleph.  Co.  Cause 
No.  3848,  Order  No.  1611,  Jan.  14,  1920,  increase  in  wages  of 
,  employees  of  telephone  company  authorized. 

Rules  and  Regulations. 

Arizona.— Re  Pacific  Gas  &  E.  Co.  Docket  No.  641-E-3,  Deci- 
sion Xo.  813,  Aug.  21,  1919,  approval  of  service  rules  of  the  Pacific 
Gas  &  Electric  Company. 

Connecticul. — Re  Rules,  Regulations  &  Standards  for  Water 
Companies,  Docket  No.  1447,  Jan.  14,  1920,  approval  of  rules,  reg- 
ulations, and  standards  of  service  for  water  companies. 

Idaho.— Re  Idaho  Power  Co.  Case  F-295,  Order  No.  667,  Jan. 
28,  1920,  approval  of  rules  and  regulations  applicable  to  all  classes 
of  electric  service  of  the  Idaho  Power  Company. 

Sales. 

California. — ^Re  Wilmington  Transp.  Co.  Decision  No.  6665, 
Application  No.  4721,  Sept.  15,  1919,  authority  to  sell  water  plant 
and  electrical  light  plant  to  city  of  Avalon. 

Re  Martinez  Land  Co.  Decision  No.  6696,  Application  No.  4774, 
Oct.  2,  1919,  authority  to  transfer  to  Contra  Costa  Realty  Com- 
pany all  the  property  of  the  applicant. 

Indiana. — Re   Indiana    Power   Co.    No.   4881,   Nov.    16,   1919, 
authority  to  take  over  the  property  of  the  Indiana  Power  &  Water 
Company. 
P.UJEi.l920B. 
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Jurisdiction  of  Commission  over,  see  Service,  4-10. 

Right  of  street  railway  company  to  abaadon  terTice  becatne  •t 

fear  of  decreased  income,  see  SiiBViCE,  13. 
Right  of  electric  company  to  abandon  branch  line,  see  Scbvicc,  14. 
Abandonment  of  street  railway  service,  see  SbUVicE,  20,  21* 
By  telephone  company,  see  Service,  22. 

AocomrriNo. 

Depreciation  reserve  not  to  be  kept  «is  a  mere  book  account  an^ 
used  for  extensions  and  betterments  without  providing  for  re- 
placements, see  Depbeciatiox,  17. 

Weight  to  be  given  to  book  value  of  utility  whose  history  goes 
back  beyond  the  establishment  of  proper  accounting  rules,  see 
Valuatio:?,  12. 

AOCRUSD  DEPRECIATION. 

Consideration  of,  in  valuation  proceeding,  see  VAtxrATioir,  20-24. 

ACTIOirS. 

Limitation  of  action  for  reparation  under  Pennsylvania  irtatute,  see 

Reparation,  6. 
Effect  on  power  of  Commission  over  abandonment  of  serviM  ^ 

pendency  of  court  action,  see  Service,  6. 

ACTITAI.  COST. 

Use  of.  in  ascertaiiiing  reproduction  cost,  see  ViLUATibir,  18. 

ABBITIOira. 

See  Bettgr.><ents. 

ADEQUACY. 

Of  service,  see  Servicb. 

ADlflNISTRATION  EXPENSES. 

Allowance  for  administration  expenses  at  an  overhead,  see  Valua- 
tion, 28. 

AIXOCATION. 

See  Apportionment. 

AKEMCAN  TBUSPttOltB  AND  TEI^ORAPft  COMPANY. 

Payment  under  license  contract  to  parent  telephone  company  as  an 
operating  expense,  see  IJETfRN,  5,  6. 
P.U.R.1020B.  1045 
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AMORTIZATION. 

Amortization  of  superseded  property,  see  Return,  17,  18. 
No  allowance  for  amortization  of  cost  of  right  of  way  which  has 
been  capitalized,  see  ^tubx,  19. 

APARTMENT  HOUSES. 

Rates  for  telephone  service  to  apartment  hauses,  tee  Rates,  74* 

APPEAI.  AND  REVIEW. 

/.  In  general,  1,  2. 

II.  Time  for  appetU,  8* 

7.  In  general. 

Effect  of  failure  of  railroad  to  appeal  from  refusal  of  Commission  to 
modify  order,  see  Crossings,  2. 

Statement  of  questions  with  reference  to  utilities'  charters  as  to 
wliieli  decisions  of  the  state  courts  must  control,  p.  321. 

1.  A  finding  of  the  Public  Service  Commission  as  to  a  question  of 
fact  must  be  considered  as  final  for  the  purpose  of  review  on  certiorari. 
New  York  C.  R.  Co.  v.  Public  Service  Commission  (Mass.  Sup.  Ct.)  322. 

2.  Where  a  public  utility  company  increases  its  rates  to  take  effect 
on  a  fixed  date,  and  the  Board  of  Public  Utility  Commissioners,  on 
hearing,  modifies  the  rates  without  suspending  them  by  any  order,  am 
order  affirming  the  modified  rates  to  take  effect  at  the  date  fixed  by  the 
company  will  not  be  set  aside  on  certiorari.  Edison  Storage  Battery 
Oo.  T.  Board  of  Public  Utility  Comrs.  (N.  J.  Sup.  Ct.)  234. 

//.  Time  for  appeal. 

3.  The  whole  case  is  reopened  and  comes  up  for  consideration  as 
though  no  judgment  had  ever  been  entered  where  an  unrestricted  hear- 
ing is  granted,  and  therefore,  the  30-day  limitation  for  appeal  midst 
the  Illinois  Public  Utilities  Act,  applies  to  the  final  order  after  the 
rehearing  is  disposed  of,  if  a  rehearing  is  had.  State  Public  Utilities 
Commission  ex  rel.  Collinsville  Pressed  Brick  Co.  v.  Pittsburgh,  C.  C. 
4b  St.  L.  R.  Co.   (111.  Sup.  Ct.)   867. 

APPORTIONMENT. 

/.  Gas,  1. 
II.  Telephones,  2,  S. 

III.  Electrieity  and  heating,  4. 

Discussion  of  method  adopted  by  the  Commission  in  apportioning 
constant  and  variable  costs  in  determining  the  reasonableneaa  oi  elec- 
tric rates,  p.  oSO. 
P.U.R.1920B. 
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APPORTIONMENT— coit/  in  ued. 

I.  Gas. 

1.  In  a  proceeding  to  fix  gas  rates,  the  property  was  apportioned 
between  the  different  communities  served  by  it  on  the  basis  of  gas 
sales.     Holland  t.  McGuire   (Mich.)    149. 

II.  Telephones. 

2.  The  apportionment  of  general  office  and  other  telephone  ex- 
penses of  a  similar  character  between  states  on  the  basis  of  owned 
subscribers'  stations,  is  the  most  practical  and  feasible  method.  Re 
Hates  &  Charges  of  Telephone  Companies  (Ariz.)  411. 

3.  A  system  of  apportioning  toll  revenues  to  the  originating  ex- 
changes, whereby,  in  some  instances,  the  amount  apportioned  to  such 
exchange  was  little  more  or  actually  less  than  the  toll  operators'  wages 
at  such  exchange,  was  found  improper  and  inequitable,  and  the  net 
toll  income  for  the  whole  system,  after  deducting  operating  expenses, 
taxes,  rentals,  depreciation,  and  return,  was  credited  back  to  local 
exchanges  in  proportion  to  the  originating  toll  business.  Re  Central  U. 
Teleph.  Co.  (Ind.)  813. 

III.  EleetHeity  and  heating. 

Discussion  of  methods  of  apportionment  of  value  between  steam 
boating  and  electrical  departments  of  a  public  utility,  p.  700. 

Discussion  of  various  methods  employed  in  apportioning  operating 
expenses  between  the  steam  heating  and  electrical  departments  uf  a 
public  utility,  including  the  **excess  cost"  and  "proportional  share" 
methods,  p.  714. 

4.  A  determination  of  the  proper  apportionment  of  steam  produc- 
tion expenses  of  a  combined  plant  serving  electric  and  heating  con- 
sumers, cannot  be  knade  by  the  application  of  any  hard  and  fast  rule, 
or  of  any  formula  applicable  to  all  plants  regardles8  of  the  conditions 
under  which  they  were  incepted  and  are  being  operated.  Re  Decatur 
R.  &  Light  Co.   (111.)  705. 

APPRECIATION. 

Allowance  for  appreciation  of  land,  see  Valuation,  68. 

ARBITRATION. 

Commission  to  consider  street  railway  rates  when  arbitrating  wages 
to  employees,  see  Retubiv,  10. 

ARIZONA. 

Right  of  Commission   to  dismiss   complaint  without  hearing,   see 

Procedure,  1. 
Right  of  electric  company  to  abandon  branch  line,  see  Service,  14. 
Extension  of  telephone  service  for  one-half  mile  to  serve  a  single 

confiumer,  see  Service,  25. 
P.U.R.imoB. 
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ARKANSAS. 

Validity  of  statute  creatinjr  corporation  Commlsftion,  see  Comcis- 
8I0N8,  2. 

Jurisdiction  of  ArkariHas  Commisuon  to  declare  fraudufent  con- 
tracts invalid^  see  Commissions,  6. 

Power  of  Arkansas  legislature  to  abolish  Railroad  CommisRion  and 
I  transfer  duties  to  Corporation  Commission,  see  Constitutional 
Law,  1. 

ART. 

Advance  In  the  art  as  causing  depreciation,  see  Depreciation,  5. 

ATTRACTING  CAPITAH 

Attraction  of  capital  as  factor  to  be  considered  in  fixing  return,  set 
Retubx,  21. 

AUTOHSCOBILES. 

/.  Jurlm^iciion  of  Cmtimlanloit,  1. 
//.  Certificate  of  convenience  for  operation  of,  as  common  car^ 
riern,  2,   3, 

Polity  of  N*ew  York  Commif^sion  with  respect  to  permitting  automobile 

competition  with  railroads  and  street  railways,  see  Monopoly  and 

Competition,  6. 
Auto  truck  competition  with  railroads,  see  Monopoly  and  Competition, 

7.  ■ 
Effect  of  abandf-nment  of  service  without  consent  of  Commission,  see 

Service,  8. 
Applicability  to  auto  truck  line  of  Nevada  statute  requiring  railroad 

company  to  maintain  station,  see  SEBViOt,  16. 

/.  Jurisdiction  of  CommiaaUm. 

1.  Under  chapter  133,  Colorado  Sess.  Laws,  1915,  p.  302,  and  chap- 
ter 134,  Colorado  Seas.  Laws,  1915,  p.  393,  an  automobile  transporta- 
tion corporation,  in  order  to  come  within  the  jurisdiction  of  the  Pub 
lie  Utilities  Commission,  as  a  public  utility,  or  common  carrier,  must 
be  operating  in  competition  with,  railroads  or  street  railways,  and 
therefore,  a  complaint  against  the  service  of  an  automobile  company 
operating  between  points  to  which  no  railroad  extends,  must  be  dis- 
missed.   Mills  v.  Rocky  Mountain  Park  Xransp.  Co.   (Colo.)  667. 

//•  Certificate  of  convenience  for  operation  of,  as  t^mmon  car- 

rierm. 

Failure  to  obey  law  and  to  file  bond  as  objection  to  grant  of  certificate, 
see  Cebtificates  of  Coxvemence  and  Necessity,  7,  8. 

Pos««e8sion  of  United  States  mail  carrying  contract,  as  evidence  of  pub- 
lic neces»ily  for  operation  of  stage  line,  see  Monopoly  and  Com- 

PKTITIOX,   4. 

P.U.R.1920B. 
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AUTOMOBl  LES— con  ttiiM^d. 

2.  The  Illinois  CommiBsion  cannot  deny  a  bus  line  a  certificate  of 
public  convenience  and  necessity  which  it  would  otherwise  be  entitled  to 
on  the  theory  that  thii  would  authorize  a  monopoly,  and  that  a 
monopoly  ought  not  to  be  authorized  to  operate  motor  vehicles  over 
the  public  highways  of  the  state  outside  of  the  corporate  limits  of  a 
city  or  village.  State  Pub.  Utilities  Commission  v.  Barton ville  Bus 
Line   (111.  Sup.  Ct.)   310. 

3.  Under  the  New  York  statutes,  a  company  organized  under  the 
Business  Corporations  Law,  which  does  not  permit  it  to  engage  in 
any  business  provided  for  by  the  Railroad,  and  the  Transportation 
Corporations  Laws,  cannot  conduct  a  public  conveyance  for  hire;  and» 
if  it  operates  a  conveyance  for  its  own  employees,  incidental  to  its 
business,  such  transportation  does  not  require  a  certificate  for  its 
validity,  since  it  is  private  in  its  character.  Re  United  States  Lens  Co. 
(N.  Y.*2d  Dist.)  L 

AVERAGC  PRICES. 

Use  of,  in  ascertaining  reprodu<*tion  cost,  see  Valuation,  16-18. 

BAIXA8T. 

Railroad  betterments  as  chargeable  to  capital,  see  Valuation,  54. 

BEIX  SySTEM. 

Payment  under  license  contract  to  parent  telephone  company  as 
an  operating  expense,  see  Rexlbn,  5,  6. 

BETTEltMBNTS. 

Depreciation  reserve  not  to  be  kept  as  a  mere  book  account  and ' 
used   for   extensions   and   betterments    without  providing   for 
replacements,  see  DEPRECL/kTiON,  17. 

Cost  of,  not  chargeable  to  operation,  see  Retubn,  7,  8. 

Baibroad  betterments  as  chargeable  to  capital,  sea  Valuation,  54. 

f^£^  FOR  9EXIVICSE. 

Payment  of  bills  for  service,  see  Payment. 

BONDS. 

Failure  to  file  bond  as  groimd  for  refusing  certificate,  see  Geb- 

TincATES  or  Convenience  and  Necessity. 
Interest  on  bonds  as  chargeable  to  operation,  see  Return,  15. 
Discount  on  bonds  as  chargeable  to  operation,  see  Retubn^  16. 
Issuance  of,  see  ^ecubity  Issues. 
Allowance  for  bond  discount,  see  Valuation,  49-51. 

BOOK  VAI^UE  OR  COST. 

As  measure  of  fair  value,  see  Valuation,  12. 

BRANCH  LINE. 

Right  of  electric  company  to  abandon  branch  line,  see  SEByiCK,  14. 
r.U.R.1020B. 
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BRIBGE8. 

Validity  of  statute  requiring  railroad  to  repair  highwETs,  see  Oox- 

STITUTIO-XAL   LaW,   6. 

Duty  of  railroad  company  to  repair  highway,  see  Ckossings,  1. 
Efficiency  of   finding   that   bridge   is  necessary   for  convenience  ol 
public  upon  the  highway,  see  Tbtal,-!. 

BURBEN  OF  PROOF. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  27-32. 

BUSINESS. 

Donation   to  new  industry  to  promote  business  as  chargeable  to 

o[>erationy  bce  Retl'BX,  9, 

BUSINESS  CORPORATIONS  ULW. 

Right  of  company  organized  under  New  York  Business  Corpora- 
tions Law.  to  engage  in  business  covered  by  Railroad  %r 
Transportation  Corporations  Law,  see  Automobiles,  3. 

CABI«ES. 

See  Wires  and  Cables. 

CALIFORNIA. 

Refusal  of  Commission  to  approve  consolidation,  see  Consouda- 
TiON,  Mkrceb,  and  Sale. 

Burden  of  proof  as  to  reasonableness  of  rates  under  California 
statute,  see  Rates,  30. 

Validity  under  California  statute  of  sale  of  property  without  con- 
sent of  Comraiitsion,  see  Sale,  1. 

Validation  of  illegal  issuance  of  securities,  see  Secubitt  Isslxb,  X 

CAPITAI.. 

Ko  allowance  for  amortisation  of  cost  of  ri|^t  of  way  which  has 

been  capitalized,  see  Retubn,  19. 
Attraction  of  capital  as  factor  to  be  considered  In  fixing  retim,  tee 

Return,  21. 
Interest  as  not  an  item  of  fixed  capital,  see  Valuation,  53. 

CARS. 

Storage  of  street  cars  on  streets,  see  Street  Railways,  2. 
Railroad  betterments  as  chargeable  to  capital,  see  Valuation,  54. 

CASUALTIES. 

As  causing  depreciation,  see  Depreciation,  5. 

CERTIFICATES  OF  CONVENIENCE  AND  NECE8SITT. 

/.  In  general f  1. 

II,  Powers  of  Commission,  2,  3. 
///.  What  constitutes  public  necessity,  4. 
ir.  Validity,  5,  6. 

V.  Objections  to  gi*ant  off  7— P. 
P.U.R.1920B. 
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CERTIFICATES  OF  COXA'EXIKXCE  AND  NECESSITY— coi^^inued. 

/.  In  general. 

Certificate  for  operation  of  automobiles  as  common  carriers,  »ee  Auto- 
mobiles, 2,  3. 

PoBsession  of  United  States  mail  carrying  contract,  as  evidence  of  public 
necessity  for  operation  of  stage  line,  see  Monopoly  and  Competi- 
TIOX,  4. 

Certificate  of  convenience  for  extension  of  electric  line  to  lines  of  mutual 
company,  see  Service,  17. 

Discussion  of  what  is  a  certificate  of  convenience  and  necessity 
a^d  wliat  rights  and  privileges  are  conferred,  p.  14. 

Discussion  of  elements  to  be  considered  where  there  are  several 
applications  for  certificates*  of  convenience  to  operate  in  same  terri- 
tory, p.  338. 

1.  In  a  proceeding  by  one  electric  utility  to  restrain  another  com- 
pany from  entering  into  a  contract  to  render  service  to  a  village,  evi- 
dence as  to  the  inability  of  the  complainant  to  render  such  service 
is  inadmissible,  where  it  has  been  granted  a  certidcate  of  convenience 
and  nece}*sity  to  render  such  service,  in  a  proceeding  to  which  the 
respondent  company  was  a  party.  Mackay  Light  &  P.  Co.  v.  Ashton  & 
St.  A.  Power  Co.  (Idaho)  4. 

//.  Powers  of  Commission, 

2.  A  railroad,  seeking  a  certificate  of  convenience  and  necessity 
under  §  9  of  the  Railroad  Law,  need  not  file  a  map  indicating  with 
precision  and  in  detail  the  proposed  location  of  its  road,  and  the 
Public  Service  Commission,  in  passing  upon  the  application,  is  not 
limited  to  the  consideration  of  the  particular  line  defined  in  such  a 
map,  or  even  by  other  maps  filed  in  the  course  of  the  proceedings,  but 
is  to  test  such  application  by  considerations  which  are  applicable  to 
the  route  as  generally  defined  in  the  articles  of  incorporation.  People 
ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Public  Service  Commission  (N. 
Y.  Ct.  App.)  350. 

3.  A  certificate  of  convenience  and  necessity  having  been  granted 
for  the  construction  of  a  railroad  under  §  9  of  the  New  York  Railroad 
Law,  the  Commission  cannot,  under  §  63  of  the  Public  Service  Com- 
missions Law,  modify  and  limit  its  prior  action  by  placing  its  per- 
mission and  approval  for  the  construction  of  the  road  upon  the  condi- 
tion that  a  specific  line  be  followed.  People  ex  rel.  New  York  C.  &  H. 
R.  R.  Co.  V.  Public  Service  Commission   (N.  Y.  Ct.  App.)    350. 

Hi.  What  constitutes  public  necessity, 

4.  Only  a  reasonable,  and  not  an  absolute  necessity,  is  required  to 
be  shown  for  the  granting  of  a  certificate  of  convenience  and  necessity 
required  under  subsection    (e)    of  ^^  2  and  3,  of  the  Colorado  Public 
Utilities  Act.     Re  Over-Land  Motor  Express  Co.    (Colo.)   551. 
P.U.R.1020B. 
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CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY— coiKtmi***. 

JV.  Valimy. 

5.  Hie  grant  of  a  certificate  of  convenience  and  necesaitj,  for  the 
ooDfltmction  of  a  railroad  under  §  53  of  the  New  York  Public  Service 
Commissions  Law,  is  invalidated  by  a  direction  ifi  t^be  order  afaifting 
a  terminus  2000  feet,  where  the  road  is  only  4  <miles  long,  and  ex- 
tends through  a  thickly  congested  territory,  and  th«>.  change  necessitates 
an  extra  intersection  of  railroads.  People  ex  rel.  New  York  C.  ft  H. 
R.  R.  Co.  V.  Public  Service  Conunission  (N.  Y.  Ct  App.)  360. 

6.  The  legal  provisions  of  an  order  of  the  Commission  granting 
a  certificate  of  convenience  and  necessity  for  the  construction  of  a 
railroad,  are  so  bound  up  with  an  illegal  protMen  conditioning  the 
certificate  upon  the  construction  of  the  road  on  a  definite  line,  as  to 
invalidate  the  whole  order;  People  ex  rel.  "New  York  C.  &  H.  R.  R.  Co. 
V.  Public  Service  Commission   (N.  Y.  Ct.  App.)   350. 

F.  OhjectUms  to  grant  of, 

7.  The  failure  of  an  operator  of  an  auto  truck  }mt  to  comply  with 
the  requirements  of  the  Nevada  Railroad  Commission  Law,  in  the 
matter  of  filing  rates,  bond,  and  annual  reports  with  the  Commission, 
is  immaterial  upon  an  application  for  a  certificate  of  convenience  and 
necessity  for  continuing  operation  upon  a  line  already  established. 
Re  Ginocchio  Brothers   (Nev.)   325. 

8.  The  failure  of  an  operator  of  an  auto  truck  line  to  file  a  bond 
issued  by  a  ''company  authorized  to  do  business  in  the  state  of  Nevada,** 
as  required  by  the  statute  of  the  state,  is  not  6ufficieut  to  prevent 
the  issuance  of  a  certificate  of  convenience  tp  continue  operation,  where 
bonding  companies  were  not  prepared  to  accept  this  character  of  biisi- 
Dess.    Re  Ginocchio  Brothers  (Nev.)   325. 

9.  A  certificate  of  necessity  for  the  operation  of  a  line  of  railroad 
which  will  serve  public  convenience  so  far  as  it  is  operated,  ought 
not  to  be  denied  for  the  reason  that  the  line  does  pot  extend  a  sufficient 
distance  to  accommodate  other  people  who  might  l^e  benefited  b^  ths 
more  extended  construction.    Re  Hastings  R.  Co.  (N.  Y.  2d  Dist)  29. 

CERTIOBABI. 

Review  by  means  of  certiorari,  see  Appeal  and  Review,  1,  2. 
Prohibition  and  not  certiorari  as  proper  remedy  where  Commisaiop 
threatens  to  exceed  jurisdiction,  see  Prohibition. 

1.  Certiorari  will  not  lie  to  review  an  order  of  the  Public  Serviee 
Commission  fixii^g  the  rental  for  a  union  station,  where  the  order  is 
based  only  on  findings  of  fact.  New  York  C.  R.  C^.  v.  Public  Service 
Commission   (Mass.  Sup.  Ct.)  322. 

OKARACTER  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  rates,  see  Rat^,  23. 
See  Rates. 
P.U.R.1920B. 
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CITtBS, 

Sie'  MutnciF'At.iTiKs. 

Electric  rates  iii  city*  of,  see'RAtES,  49. 

OOIU.  OXiAtniBV. 

To  be  eliminated  from  rate  schedules,  see  Rates,  36. 

OOIX^RADO. 

Jurisdiction  of  Comoiission  under  Colorado  statute  over  autonoto- 
biles  not  operated  in  competition  with  railroads  or  street  rail- 
ways, see  Automobiles,  1. 

What  constitutes  necessity  under  Colorado  stattite,  see  Cgrtificates 
or  Convenie:«ce  and  Necessity,  4. 

Public  Utilities  Commission  as  a  ''Special  Commission,''  within  the 
meaning  of  the  Colorado  Constitution,  providing  for  self- 
government  of  cities,  see  Coxstitutioxal  Law,  2,  3. 

Jurisdiction  of  Commission  under  Colorado  Constitirtion  to  regulate 
service  of  municipal  plants,  see  Constitutional  Law,  4. 

Cities  as  public  utilities  under  Colorado  statute,  see  Public  Utili- 
ties, 4. 

Jurisdiction  of  Commission  to  fix  rates  in  home  rule  city,  see  Rates, 
16,  17. 

Jurisdiction  under  Colorado  Constitution  as  between  Commission 
and  Boards  of  County  Commissioners  over  water  rates  other 
than  for  irrigation,  see  Rates,  18. 

COKMISSIONS. 

I.  In  general,  1,  2, 
It,  JurisdietioHt  powers,  and  duties,  a— ^. 

a.  To  determine  particular  Icinds  of  questiim»,  9— 7« 
1.  In  general,  a. 

j^.  To  issue  injunctions  or  resiraining  orders,  4. 
S,  To  determine  validity  of  statutes,  5. 

4.  To  pass  on  validity  of  contracts,  6, 

5.  To  pass  on  violation  of  franchise,  7. 

5.  Over  panticulmr  corporations  and  persons,  j; 

1.  in  general,  S.  - 

2,  Constituting  public  utilities. 
in.  Orders. 

I.  In  general. 

Power  of  Arkansas  legislature  to  abolish  Railroad  Commission  and 
transfer  duties  to  Corporation  Commission,  sec  Constitutional 
La^,  1. 

Public  Utilities  Commission  as  a  "Special  Commission,"  within  the 
meiining'  of  the  Colorado  Constitution,  providing  for  self-govern- 
ment of  cities,  see  Constitutional  Law,  2,  3. 

P.U.R.1920B. 
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COMMISSIONS— continued. 

Approval  by  New  York  Commission  of  perpetual  franchise,  tee.  Fran- 
chises, 1. 

Consent  of  Commission  to  exercise  franchise  resulting  in  unrestricted 
competition,  see  Monopoly  and  Cohpbtition,  3. 

Policy  of  New  York  Commission  with  respect  to  permitting  automobile 
competition  with  railroads  and  street  railways,  see  Mon<m»oly  aj«d 
Competition,  6.        . 

Conimis8ion  to  consider  street  railway  ratee  when  arbitrating  wages  to 
employees,  see  Return,  10. 

Validity  under  California  statute  of  sale  of  property  without  consent 
of  Commission,  see  Sale,  1. 

1.  The  words  '*and  necessary  expenses"  in  a  statute  providing  that 
each  Commissioner  shall  receive  the  sum, of  $10  per  day,  while  actually 
employed  and  necessary  expenses  to  be  paid  by  a  utility  found  to  be 
charging  excessive  ratee,  apply  to  expenses  of  the  Commissioners  and 
not  to  expenses  of  the  investigation.  Banks  v.  Columbia  R.  Gaa  k  £.  Co. 
(S.  C.  Sup.  Ct.)  408. 

2.  Act  No.  571,  of  the  Arkansas  General  Assembly  of  1919,  creat- 
ing the  Corporation  Commission,  defining  its  duties,  and  abolishing 
the  Railroad  Commission,  will  not  be  declared  invalid  on  the  ground 
that  the  bill  was  not  voted  on  by  the  two  houses,  notwithstanding 
that  the  engrossed  bill  which  came  from  the  Senate  and  >yas  voted  on 
by  the  Assembly,  did  not  contain  two  amendments,  which,  according 
to  the  Senate  journal,  had  been  adopted ;  since  the  presumption  arising 
from  tht  engrossed  statute  is  not  overcome  by  the  recital  that  the 
omitted  amendments  were  enacted.  Helena  Water  Co.  v.  Helena  (Ark. 
Sup.  Ct.)   288. 

//.  JurisdictioHf  powers,  and  duties. 

Jurisdiction  of  Commission  under  Colorado  statute  over  automobiles 
not  operated  in  competition  with  railroads  or  street  railways,  see 
Automobiles,  1. 

Power  of  Commission  under  New  York  statute  with  reference  to  loca- 
tion of  railroads,  see  Certificates  of  Convenience  and  Necessitt, 
2,  3. 

Refusal  of  California  Commission  to  approve  consolidation,  see  Con- 
solidation, Merger,  and  Sale. 

Jurisdiction  of  Commission  under  Colorado  Constitution  to  regulate 
service  of  municipal  plants,  see  Constitutional  Law,  4. 

Power  of  Commission  to  change  franchise  or  contract  rates,  see  Con- 

STITUTIONAL  LaW,  7-14. 

Illinois  Constitution  as  prohibiting  Commission  from  changing  railromd 

rates  fixed  by  consent  ordinance,  see  Constitutional  Law,  5. 
Power  of  Missouri  Commission  to  award  damages  for  fraud  in  billing 

consumer,  see  Damages,  1. 
Power  of  Arizona  Commission  to  dismiss  complaint  without  hearing, 

see  Procedure,  ]. 
Prohibition  as  proper  remedy  where  Commission  threatens  to  exoeed 

jurisdiction,  see  Prohibition,  1. 
P.U.R.1920B. 
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Over  rates,  see  Rates,  5-18. 

To  award  reparation,  see  Reparation,  2,  3. 

Power  of  Commission  under  Illinois  statute  to  fix  rates  pending  final 

yahiation,  see  Return,  1. 
Over  questions  of  service,  see  Service,  1-10. 
Over  abandonment  of  service,  see  Service,  4-10. 

a.  To  detennine  particular  hinds  of  questions. 

1,  In  general. 

3.  The  Public  Service  Commission  did  not  exceed  its  auth^frfty  in 
making  an  order  respecting  the  rental  of  a  union  station  retroactive 
in  view  of  an  express  finding  that  the  parties  had  agreed  that  it  should 
be  80  made.  New  York  C.  R.  Co.  v.  Public  Service  Cfuumission  (Aiass. 
Sup.  Ct.)  322. 

2,  To   enforce  injunctions, 

4.  The  Illinois  Commission  has  no  power  to  issue  an  order  en- 
forcing a  court  injunction.  Aledo  v.  Illinois  Northern  Utilities  Co. 
(111.)  211. 

3.  To  determine  validity  of  statutes. 

5.  The  Iowa  Commission  lias  no  authority  to  determine  the  va- 
lidity or  invalidity  of  an  act  of  the  state  legislature.  Stacyville  Graiii 
k  Coal  Co.  V.  Illinois  C.  R.  Co.   (Iowa)   133. 

4.  To  pass  on  validity  of  contracts, 

6.  The  Arizona  Corporation  Commission  has  no  power  to  declare 
«_*on tracts  invalid,  even  if  fraud  be  shown.  Re  Tucson  Farms  Co. 
(Ariz.)   624. 

5.  To  pass  on  violation  of  franchise, 

7.  The  question  whether  a  publi<'  utility  has  violated  its  fran- 
chise by  raising  rates  or  rendering  inadequate  service,  is  not  within 
the  jurisdiction  of  the  Illinois  Commission.  Aledo  v.  Illinois  Northern 
Utilities  Co.  (111.)  211. 

b.  Over  particular  corporations  and  persons. 

1,  in  general, 

8.  The  ^lissouri  Commission  has  no  jurisdiction  over  a  private 
company  polluting  a  stream  above  a  water  company's  intake,  and, 
therefore,  cannot  make  the  oil  company  a  party  to  a  proceeding  to  re- 
quire the  water  company  to  furnish  its  consumers  with  pure  water. 
Independence  v.  Independence  Waterworks  Co.  (Mo.)  502. 
P.U.R.1920B.  • 
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COMMISSlONS—coH/inMfd. 

2.  CanstituUng  public  utiUtieB. 

As  to  public  utilities  under  the  jurisdiction  of  the  Ck>mmiBsiOB,  Me 
Public  Utujitiss. 

Ill,  Orders, 

As  to  orders  of  Commissions  generally,  see  Obders. 
Review  of  Commissions  orders,  see  Appeal  and  Kevisw. 

.  oommrNiTics. 

See  Localities. 

coMPBTinoir. 

See  Monopoly  and  CoirpETiTioN. 

COMPIAINT. 

Sufficiency  under  Nebraska  statute  of  complaint  as  to  parties,  aee 
Pabties,  2. 

COHDENSATION. 

Elimination  of  excessive  condensation  in  steam  heating  system,  see 
Sebvice,  19. 

CONSEIITS. 

Illinois  Constitution  as  prohibiting  Commission  from  changing 
railroad  rates  fixed  by  consent  ordinance,  see  Constitutional 
Law.  5. 

Increase  in  rates  upon  consent  of  consumers,  see  Rates,  5. 

EflTect'  of  consent  of  consumers  to  discontinuance  of  service,  see 
Sebvice,  ». 

CONSOLIDATION,  MERGER,  AND  BALE. 

Discussion  of  the  advantage  of  merger  of  companies  in  bitter  con- 
flict over  public  utility  business  in  the  same  territory,  p.  706. 

Statemipnt  that  Commission  is  without  power  to  compel  merger  of 
utility  companies,  p.  797. 

1.  The  California  Commission  refused  to  approve  the  transfer  of 
the  property  of  a  telephone  company  so  long  as  it  had  outstanding 
securities  issued  without  authorization  of  the  Commission;  but  con- 
ditioned its  consent  upon  subsequent  application  to,  and  approval  by, 
Che  Commission  of  such  issue.     Re  Empire  Teleph.  Co.   (Cal.)   664. 

CONSTITUTION. 

Public  Utilities  Commission  as  a  "special"  Commission,  within 
the  meaning  of  the  Colorado  Constitution,  providing  for  solf- 
government  of  cities,  see  Constitutional  Taw,  2.  3. 

Jurisdiction  of  Commission  under  Colorado  Constitution  to  regu- 
late service  of  municipal  plants,  see  Constititiojs'al  Law,  4, 
P.U.R.1920B. 
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Illinois    Constitution    as   prohibiting   Commission    from   ch&nging 

railroad  rates  fixed  1^  consont  ordinance,  see  Constitutional 

Law,  5. 
Jurisdiction  under  Colorfido  Constitution  as  between  Commission 

and  Boards  of  County  Commissionera  over  water  rates  other 

than  for  irrigation,  see  Rates,  18. 


CON8TITUTIOKAL  ULW. 

/.  In  general,  i— 5. 
//•  impairment  of  c<nUraot»,  3-^14, 

a.  In  generUlf  e. 

b.  Power  of  Commission  to  change  eonMrmd  rmtes,  7^14, 

/•  Mn  gencToXm 

DiacuasioB  of  the  principle  that  a  legielatire  body  cannot   part 
,  with  its  right  to  exercise  police  power,  and  that,  therefore,  one  legis- 
lature cannot  bind  another  in  respect  to  the  regulation  of  rates,  p.  318. 
Discussion  and  due  process  clause  of  the  Federal  Constitution  as 
afTecled  by  ^le  police  power  of  the  state  to  regulate  rates,  p.  315. 

1.  The  Arkansas  legislature  did  not  exceed  its  powers  in  attempt- 
ing to  abolish  the  Railroad  Commission,  and  to  transfer  its  powers 
to  a  newly  created  Corporation  Commission.  Helena  Water  Co.  y. 
Helena  (Ark.  Sup.  Ct.)  288. 

2.  The  Colorado  Public  Utilities  Commission  is  not  a  ''special" 
Commission  within  tlie  meaning  of  §  35,  Article  V.,  of  the  Constitution 
providing  among  other  things  that  the  legislature  shall  not  delegate 
to  any  ^'special*'  Commission  any  power  to  supervise  any  municipal  im- 
provements.   Star  Investment  Co.  v.  Denver  (Colo.)  684. 

3.  The  provision  of  §  35,  Article  V.,  of  the  Colorado  Constitution 
forbidding  the  delegation  to  any  ''special*'  Commission  of  power  among 
other  things  to  interfere  with  any  municipal  improvements,  does  not 
apply  to  a  municipality  while  acting  in  the  capacity  of  a  private  cor- 
poration.    Star  Investment  Co.  v.  Denver  (Colo.)   684. 

4.  The  jurisdiction  of  the  Colorado  Commission  over  the  rates  of 
municipal  corporations  to  patrons  outside  of  the  limits  of  such  munici- 
palities, cannot  be  denied  on  the  ground  that  §  1,  Article  XT.,  of  the 
Constitution  forbids  municipalities  from  pledging  their  credit  for  pri- 
vate purposes.     Star  Investment  Co.  v.  Denver   (Colo.)   684. 

5.  The  provision  of  §  4,  of  Article  11,  of  the  Illinois  Constitution 
of  1870,  forbidding  the  passage  of  laws  granting  the  right  to  construct 
and  operate  the  railroads  within  municipalities  without  local  con- 
sents, does  not  prohibit  the  Commission  from  thereafter  ordering  a 
rate  in  excess  of  that  provided  by  ordinance  granting  such  consent. 
State  Pub.  Utilities  Commission  ex  rel.  Quincy  R.  Co.  v.  Quincy  (III. 
Sup.  Ct.)   r^l3. 

P.U.R.1920B.  67 
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CONSTITUTIONAL  hAW-^oniinued. 

II.  Impairtrumt  of  contracts, 

«.  In  genet*aU 

Statutory  power  of  New  York  CoiumibHion  to  change  mmiicipal  con- 
tract rates,  see  Rates,  8. 

6.  A  statute  requiring  a  railroad  corporation  who^e  tracks  cross 
a  highway  to  repair  and  rebuild  when  necessary,  bridges,  culverts, 
cTOPsings,  and  other  constructions,  does  not  impair  the  obligation  cf 
a  chartcT  providing  otherwise,  although  it  contains  no  reservation  of 
legislative  power  to  alter,  amend,  or  repeal,  sincfe  evcy  charter  granted, 
regardless  of  its  stipulations,  is  subject  to  the  police  power  of  the 
state.    Waterbury  v.  Central  Vermont  R.  Co.  (Vt.  8up.  Ct.)  972. 

b.  Power  of  Cotntnission  to  Change  contract  rates. 

Discussion  of  power  of  C^ommission  to  change  franchise  rates,  p.  645. 

7.  The  Wisconsin  Commission  has  power  to  fix  street  railway  r«tee  . 
higher  than  those  provided  for  in  the  company's  local  franchise.    Mil- 
waukee V.  Railroad  Commission   (Wis.  C.  Ct.)    976. 

8.  The  existence  of  a  contract  between  a  public  utility  and  a 
borough,  a  corporation  or  an  individual,  as  to  rat.'s  to  be  charged  for 
service,  does  not  preclude  the  Pennsylvania  Commission  from  determin- 
ing what  are  just  and  reasonable  rates  in  any  given  instance.  Fox  v. 
Pine  Grove  Electric  Light,  Heat  k  P.  Co.    (Pa.)   380. 

9.  The  Public  Utilities  Commission  has  the  authority,  power,  and 
jurisdiction  to  approve  and  authorize  street  railway  fares  in  excess 
of  those  provided  by  an  ordinance  under  which  a  city  has  granted  the 
right  to  operate  the  railway  upon  the  public  streets.  State  Pub.  I'tili- 
ties  Commission  ex  rel.  Quincy  R.  Co.  v.  Quincy  (111.  Sup.  Ci.)  313. 

10.  Private  contracts  as  to  rates  to  be  charged  for  furnishing  elec- 
tric power  must  yield  to  the  public  welfare,  and  the  state  may  fix  a 
just  and  reasonable  rate  without  regard  to  that  reserved  in  the  con- 
tract. Edison  Storage  Battery  Co.  v.  Board  of  Public  Utility  Comrs. 
(N.  J.  Sup.  Ct.)    234. 

11.  A  right-of-way  agreement  by  which  a  railway  company  bound 
itself  in  consideration  for  the  grant  to  furnish  round-trip  tickets  and 
books  at  specified  rates,  although  valid  when  made,  is  subject  to  the 
power  of  the  state  to  change  the  rates  in  the  future  in  the  exercise  of  its 
governmental  authority.  Schaper  v.  Cleveland  &  E.  R.  Co.  (Pa.  Sup. 
Ct.)    406. 

12.  If,  upon  an  investi^tion  properly  made,  contract*  for  rates 
are  foimd  to  be  unreasonable  or  discriminatory.  t\w  Maine  Commission 
may  ignore  the  contract  and  require  the  company  to  ^^ubstitute  for  the 
rales  »^nentioued  therein,  such  other  rates  as  would  be  just  and  reason- 
ahlo  and  nondiscriminatory.     Biddoford  S:  S.  Water  Co.  v.  Itself   (Me.) 

13.  A  city  and  a  telephone  company  in  Missouri  have  neither  cou- 
nt it  ntional  nor  statutory  power  to  make  a  contract  prescribing  ternts 
P.U.R.19  20B. 
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and  regulations  of  service,  extending  not  only  through  and  beyond  the 
corporate  limits  of  the  city,  but  into  and  through  other  incorporate 
towns,  so  as  to  prevent  the  exercise  of  the  power  of  the  state  over  the 
terms  and  conditions  upon  which  that  service  should  be  rendered.  Re 
Butler-Rich  Hill  Teleph.  Co.  (Mo.)  604. 

14.  The  question  whether  municipalities  hold  such  contracts  with 
a  public  utility  as  would  preclude  the  latter  from  withdrawing  its 
servii'e,  is  for  the  courts  and  not  for  the  determination  of  the  Ohio 
Commission.     Re  New  Bremen -Minster  Gas  Co.    (Ohio)   255. 

COVSTRUCnOK  AMU  BQUIFMEMT. 

Consideration   of   interest   during   construction   in   valuation   pro* 

ceeding,  see  Valuation,  28-32. 
Consideration  of  taxes  during  construction,  see  Valuation,  33. 

COHSTBUCTION  OF  STATUTES. 

Effect  of  re-enactment  of  statute  after  judicial  construction,  see 
Statutes,  1. 

COKnVMEMB  AND  PATRONS. 

Power  of  Missouri  Commission   to  award  damages  for  fraud  in 

billing  consumer,  see  Damages,  1. 
Lower  rates  to  large  consumers  of  gas,  as  discriminatory,  see  Dis- 
crimination, 7. 
Rural  line  rates  to  city  consumers,  see  Discrimination,  19. 
Right  to  limit  natural  gas  service  to  old  patrons  hecause  of  failing 

supply,  see  Discrimination,  20. 
Allowance  for  return,  taxes,  and  depreciation  as  fixed  costs  not 

dependent  upon  number  of  consumers,  see  Rates,  2. 
Increase  in  rates  upon  consent  of  consnmers,  see  Rates,  5. 
Consideration  to  be  given  to  regular  patrons  of  street  rail^ny,  am 

Rates,  53. 
Rates  to  nonsubscribers,  see  Rates,  75. 
Effect  of  agreement  by  consumers  to  discontinuance  of  service,  see 

Service,  9. 
Consumers  not  to  be  required  to  bear  cost  of  extension  of  service, 

see  Service,  12. 
Extension  of  telephone  service  for  one-half  mile  to  serve  a  single 

consumer,  see  Service,  25. 
Water  company  not  required  to  render  standby  service  solely  to 

large  consumer,  see  Service,  30. 

CONSUMPTION. 

Rates  for  natural  gas  increased  as  consumption  increases  without 
regard  to  use,  see  Discrimination,  13-15. 

CONTINGENCIES. 

Allowance  for  contingencies  as  an.  overhead  ecpense,  see  Vaj^ua- 

tiox,  46-48. 
P.U.K.1020B. 
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COMTBACTS. 

Svidence  admissible  in  proceeding  to  enjoin  electric  company  froH 
entering  serrfce  contract  with  municipality,  see  Cebtifioatbi 
or  Convenience  and  Necessitt,  1. 

Jnrisdietion  of  Aricansas  Commission  to  declare  fraudulent  con- 
tracts invalid,  see  Commissions,  6. 

Power  of  Commission  to  change  franchise  or  contract  rates,  see 

CONSTITl-nONAL  LaW,  7-14. 

Contract  for  free  service  under  Pennsylvania  statute,  see  Discrimi- 
nation .  4. 

Possession  of  C'nited  States  mail  carrying  contract,  as  evidence  of 
public  necessity  for  operation  of  stage  line,  see  Monopoly  anb 
Competition,  4. 

Statutory  power  of  New  Vork  Commission  to  change  municipal 
contract  rates,  see  Kates,  8. 

Validity  of  contract  to  furnish  water  at  cost  as  consideration  for 
water  on  property  belonging  to  consumers,  see  Ratbs,  38. 

Discussion  of  propriety  of  capitalization  of  favorable  contract  in 
valuation  of  utility's  property,  p.  70. 

1.  Written  provisions  in  contracts  for  the  purchase  of  land,  super- 
aede  any  verbal  representations  made  in  connection  therewith.  Re  Tuc- 
son Farms  Co.  (Ariz.)  624. 

2.  Purchasers  of  land  under  contracts  providing  that  the  pur- 
chasers were  entitled  to  a  specified  amount  of  water  "if  such  amount 
be  available,*'  cannot  avail  themselves  of  verbal  representation  made 
prior  to  the  contract  that  they  were  to  receive  a  specified  amount  of 
water  per  annum.    Re  Tucson  Farms  Co.  (Ariz.)  624. 

3.  Purchasers  of  land  under  contracts  providing  for  the  main- 
tonance  and  operation  of  wAter  systems  by  pro  rata  assessments,  in 
•urns  sufficient  te  meet  the  actual  expenses,  oaanat  avail  theaiselves  of 
oral  vepresentations  made  pripr  to  the  execution  of  the  ooniraei,  that 
the  rates  for  water  would  never  exceed  a  specified  amount.  Be  Tucaon 
Farms  Co.   (Ariz.)  624. 

OOmnSMIENCE  AMU  HECESftlTT. 

Certificates  of,  aee  CBETmoaras  or  Convenisnoe  and  ymmam. 
Efllciency  of  finding  that  bridge  is  necessary  for  oonvvBienee  of 
publie  upon  the  highway,  see  Tbial,  1. 

OOmPOaATI0H  OOMMIMOOV. 

See  Commissions. 

OOBPOBATIOV8. 

Jurisdiction  of  Missouri  (Commission  over  private  corporatioaa  pol- 
luting streams  from  which  water  company  takea  its  supply^ 
see  Ck>MMissiONS,  8. 

OO0T  OF  WLJKVWMDVOTWOm. 

See  Reproduction  Cost. 
P.U.R.1920B. 
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COSTS  AND  EXPENSES. 

Apportionment  of,  see  App<«TK>irMENT. 

CoDBtruction  of  South  Carolina  statute  relative  to  expenses  of 
Commifision,  see  Commissions,  1. 

Consideration  of  operating  expenses  in  fixing  return,  see  Return, 
5-19. 

Consumers  not  to  be  required  to  bear  cost  of  extension  of  service, 
see  Skbvice,  12. 

Use  of  actual  cost  in  ascertaining  reproduction  cost,  see  Valua- 
tion, 15. 

Consideration  of  overhead  expenses  in  valuation  proceeding,  see 
Valuation,  2(J-48. 

COUNTIES. 

Jurisdiction  under  Colorado  Constitution  as  between  Commission 
and  Boards  of  County  Commissioners  ovor  w«4^r  rates  other 
than  for  irrigation,  see  Rates,  18. 

COURTS. 

Review  of  Commissions  orders,  see  Appeal  and  Review. 

Power  of  Illinois  Commission  to  enforce  court  injunction,  see  Com- 
missions, 4. 

Effect  on  power  of  Commission  over  abandonment  of  service  of 
pendency  of  court  action,  see  Service,  6. 

Effect  of  re-enactmcBft  of  statute  after  judicial  construction,  see 
Statutes,  1. 

CREDIT. 

Deposit  to  guarantee  payment,  see  Payment,  3. 

CROSSINGS. 

Validity  of  statute  requiring  rfeillfoad  to  repair  bigfawnys,  sec  Con- 
stitutional Law,  6. 

1.  The  obligation  of  a  railroad  corporation  whose  traek  erosses- a 
highway  by  passing  upon,  over,  or  under  the  traveled  path  thereof, 
to  repair,  and  rebuild  when  necessary,  bridges,  culverts,  crossings,  and 
other  constructions  made  for  the  aceonuD«dation,  safety,  and  con- 
venience of  the  public  travel  on  such  highway,  is  not  Jimited  merely 
to  keeping  in  repair  such  portions  of  the  highway  and  sudi  structures 
as  it  has  added,  changed,  or  interfered  with.  Watcrbnry  v.  Central 
Vermont  R.  Co.  (Vt.  Sup.  Ct.)  972. 

2.  A  railroad  company  which  applies  to  the  Commission  for  a  modi- 
lication  of  an  overhead  crossing  construction  order  with  reference  to 
the  maintenanoe  9i  approaches  and  sidewalks,  but  which  fails  to  appeal 
from  the  Commission's  refusal  to  modify  such  order,  and  completes  the 
construction,  must  be  deemed  to  have  accepted  and  to  be  bduad  by  the 
condition  as  to  maintenance.  People  ex  reL  New  York  G.  R.  €So.  T. 
Public  Service  Commission   (X.  Y.  App.  IMv.)  967. 

P.U.R.1920^. 
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CULVERTS. 

Validity  of  statute  requiring  railroad  to  repair  highways,  see  Con- 
stitutional Law,  6. 
Duty  of  railroad  company  to  repair  highway,  see  Csossings,  1. 

DAMAGES. 

1.  The  Missouri  Conimi^ion  has  no  power  to  assess  damages  for 
punishment  for  unlawful  or  fraudulent  action  on  the  part  of  a  utility 
in  billing  its  customers.  Nees  v.  Union  Electric  Light  k  P.  Go.  (Mo.) 
948. 

DAT. 

Breaking  point  between  day  and  night  telephone  rates,  see  Ratss, 
66. 

DBCLARATIOK  OF  ABANDONlfENT. 

Approval   by   New    York   Commission  of   declaration   of  abandon- 
ment, see  Service,  10. 

DEFICITS. 

Early  losses  as  measure  of  going  value,  tee  Valuation,  76,  77,  80. 

DEPOSITS. 

As  security  for  payment,  see  Payment,  9. 

DEPOTS. 

See  Stations  and  Stops. 

DEPBECIATION. 

/.  RigM  of  utility  to  eorti,  1—4. 
//.  Elements  nutking  up  depreciationf  S* 
ill.  Methods  of  computing^  6,  7. 
IV.  Rate  of  depredation^  S^ie. 

a.  Electric  plant,  S. 

b.  Oas  plant,  9,  lO. 

c.  Mnterurhan  rmUwmys,  11. 

d.  Telephone  plants,  12^1  S. 

e.  Water  plants,  16. 
V.  Fun€ls  and  reserves,  17. 

Allowance  for,  as  a  fixed  cost,  not  dependent  upon  number  of  consumers, 

sec  Rates,  2. 
Consideration    of   accrued    depreciation    in    valuation   j^tNseeding,    see 

Valuation,  20-24. 

Definition  of  depreciation,  p.  284. 

American  Telephone  and  Telegraph  Company's  definition  of  depre- 
ciation of  plant  and  equipment,  p.  460. 
P.U.R.1920B. 
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I.  Bight  of  utility  (o 

Discussion  of  necessity  of  making  proyisions  for  depreciation,  p. 
696. 

Discussion  of  various  methods  of  providing  againfst  depreciation, 
p.  118. 

Statement  that  depreciation  should  be  taken  care  of  before  pay- 
ment of  interest  and  other  fixed  charges,  p.  119. 

Discussion  of  depreciation  and  the  necessity  of  providing  therefor 
in  determining  the  reasonableness  of  utility  ratfes,  p.  527. 

1.  A  utility  cannot  continue  to  operate,  where  its  fixed  charges 
and  certain  small  dividends  have  been  paid  only  because  no  allowamce 
whatever  has  been  set  aside  for  depreciation.  Re  8an  Diego  Electric  R. 
Co.  (Cal.)  86. 

2.  A  public  utility  is  entitled  to  a  revenue  that  is  sufficient  to 
meet  operating  expenses,  provide  a  return  on  the  investment,  and  nn 
annual  sum  to  cover  accruing  depreciation  on  its  property.  Re  Decatur 
R.  k  Light  Co.  (111.)  705. 

3.  Depreciation  is  a  part  of  the  cost  of  utility  service,  and  each 
company  should  be  allowed  to  collect  each  year,  and  in  addition  to 
straight  operating  expenses,  such  an  amount  as  will  represent  deprecia- 
tion or  deferred  maintenance.  Ketterlinus  v.  Bar  Harbor  &  U.  R. 
Power  Co.   (Me.)   513. 

4.  Rej^ardless  of  the  fact,  whether  or  not,  a  utility  company  in 
the  past  has  provided  a  proper  reserve  fund  to  care  for  accruing  de- 
preciation, it  is  entitled  in  addition  to  all  operating  expense*,  taxes, 
and  return  upon  investment,  to  earn  a  sufficient  amount  each  year  to 
care  for  the  physical  and  functional  depreciation  in  its  property.  Re 
Freeport  Gas  Co.  (111.)  726. 

II.  Elements  malcing  up  depreciation^ 

6.  The  reserve  for  depreciation  must  provide  against  physical  wear 
and  tear,  use  or  rot;  against  physical  depreciation  occasioned  by  change 
in  art  and  new  inventions;  against  inadequacy  or  obsolescence;  agp&inst 
extraordinary  casualties,  such  as  fire,  flood  and  storm  and  other  acci- 
dents; and  against  the  changes  occasioned  by  civic  requirements  or 
public  demand.  Re  Rates  &  Charges  of  Telephone  Companies  (Ariz.) 
411. 

///.  Methods  of  computing. 

Discussion  of  the  *'8traight-line"  and  "sinking-fund"  methods  of 
computing  depreciation,  p.  167. 

6.  The  amount  to  be  allowed  annually  for  accruing  depreciation 
of  an  electric  plant  is  partly  a  matter  of  judgment,  and  something  of 
averages,  not  susceptible  of  exact  ascertainment.  Ketterlinus  v.  Bar 
Harbor  &  U.  R.  Power  Co.  (Me.)  513. 

7.  It  is  proper  to  fix  an  allowance  for  depreciation  upon  a  study 
of  the  as«ium'.Hi  lives  of  the  physical  property  rather  than  by  making 
P.U.R.1920B. 
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a  combined  allowance  for  maintenance  and  depreciation  based  upon 
the  avera^  costs  of  maintenance  and  losses  realized  on  property  act- 
ually retired  from  service  over  a  period  of  years.  Milwaukee  r.  Rail- 
road Commission   (Wis.  C.  Ct.)  076. 

IV.  Rate  of  depreciation, 

a.  Electric  plant. 

8.  The  allowance  for  the  depreciation  reserve  of  an  electrical  plant 
was  fixed  at  3  per  cent.  Ke  Cleveland  Electric  IllnmiDating  Co.  (Ohio) 
891. 

h.  Gas  plant, 

9.  The  Michigan  Commission  made  an  allowance  of  2  per  cent  for 
the  annual  depreciation  of  a  gas  plant.  Holland  v.  McGuin*  (Mich.) 
149. 

10.  A  gas  company,  the  value  of  whose  plant  was  fixed  at  $525,000 
for  rate-making  purposes,  was  allowed  to  set  aside  annually  for  accru- 
ing depreciation,  the  sum  of  $7,020,  plus  1^  per  cent  of  all  depreciable 
additions  and  betterments  to  the  property.  Re  freeport  Gas  Co.  (111.) 
726. 

c.  Jnterurban  railtvays, 

11.  In  calculating  development  cost  on  the  Wisconsin  or  deficit 
method,  the  Missouri  Commission  assumed  that  3  per  oent  on  the  im- 
vestment  per  annum  of  an  electric  railway  constituted  a  rea«onable 
allowance  for  depreciation.  Re  Kansas  City,  C.  C.  &,  St.  J.  R.  Cow  (Mo.) 
37. 

d.  Telephone  plants. 

Table  showing  annual  depreciation  percentage  of  telephone  plant 
under  average  conditions,  and  the  annual  requirement  needed  for  de- 
preciation reserve,  and  for  applying  depreciation  rates,  p.  454. 

12.  An  annual  depreciation  re^^rve  of  4.3  per  cent  for  a  telephone 
plant  is  very  conservative,  i^ince  depreciation  of  telephone  properties 
is  commonly  figured  at  from  5  to  6  per  cent.  Re  Faimers  k  M.  Telepli. 
Co.   (Neb.)   956. 

13.  Annual  allowance  of  5  per  cent  of  the  value  of  the  depreciable 
property  of  a  large  telephone  plant  was  held  reasonable,  although  such 
percentage  might  be  improper  in  the  case  of  certain  exchanges  on 
account  of  varying  conditions  of  plant  construction,  maintenance^ 
climate,  and  other  factors.     Re  Central  U.  Teleph.  Co.   (Ind.)  813. 

14.  A  telephone  company  was  held  justified  in  setting  aside  a  6  per 
cent  depreciation  reserve.  Re  Rates  ft  Charges  of  Telephone  Companies 
(Ariz.)  411. 

15.  A  telephone  company  was  authorized  U>  set   aside  10  per  cent 
of  the  original  cost  of  its  property  for  maintenance  and  depreciation. 
Re  Nuckolls  County  Independent  Teleph.  Co.   (Neo.)  771. 
P.U,R.1920B. 
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e.  Water  plants. 

Statement  that  a  water  plant  as  a  whole  is  estimated  to  have  a 
life  of  100  years,  p.  597. 

16.  The  PeniisylvaDia  Commission  allowed  $300  for  the  annual  depre- 
ciation of  a  water  plant  valued  at  $48,000.  Heckert  v.  Begins  Water 
Co.  (Pa.)  590. 

F.  FntitU  and  re»ervem. 

Payment  of  dividends  at  expense  of  depreciation  fund,  see  Return,  42, 
43. 

Statement  that  depreciation  fund  is  intended  to  care  for  the  future 
and  not  the  past,  p.  120. 

Statement  that  maintenance  of  depreciation  fund  is  preferable  to 
maintenance  of  depreciation  reserve,  p.  IIIK 

Discussion  of  the  extent  to  which  a  liquid  depreciation  reserve 
should  be  maintained,  p.  958. 

17.  A  public  utility  company  operates  in  an  unsound  and  short< 
sighted  manner  in  treating  its  depreciation  reserve  as*  a  book  account 
only,  and  in  using  the  fund  for  extensions  and  betterments  without 
providing  for  considerable  replacements  of  depreciated  property  that 
will  inevitably  occur.  Re  San  Fernando  Teleph.  k  Teleg.  Co.  (Cal.) 
807. 

BB8K  T£I;EPH0NES. 

Rates  for  telephone  desk  sets,  see  Rates,  73. 

DISCOHTIK UANCE  OF  SERVICE. 

Generally,  see  Abandonmext  of  Servicc. 

Biscovin. 

For  prompt  payment,  see  Payment,  1,  2. 

Discount  on  bonds  as  t*hargeable  to  operation,  see  Return,  16. 

Allowance  for  discount  on  bonds  in  valuation  proceeding,  see  Val- 

I  AT  10 X,  49-51. 

DISCRIMINATION. 

/.  Raten,  l^l», 

a.  In  general^  1—4. 

d.  Concessians  to  particular  classes  of  constin^ers,  5—7. 

1.  MunieipaWies,  5. 

^.  Manufa^'tnrerSf  6, 

a.  Large  cunHUfners,  7. 
c,  DUicriminatian  tfy  particular  uMHies,  S^19. 

1,  Electricity,  8^11. 

2,  OoM,  12. 

,7.  yutural  gas,  i^— 15. 
P.U.R.192aB. 
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4.  Railroads,   16. 

5.  TelephoueSf  17— i  P. 
//.  Service,  20. 

I,  Rates. 

a.  In  general. 

1.  Increases  in  rates  affecting  a  particular  consumer,  are  not  in- 
congiHtent  with  increases  with  reference  to  other  consumers,  where  such 
consumer  was  formerly  served  at  rates  much  lower  than  those  charged 
other  consumers,  the  result  of  the  increase  being  to  eliminate  discrimi- 
nation.    Re  Southern  Illinois  Light  &  P.  Co.  (111.)  694. 

2.  Free  telephone  aervioe  cannot  be  based  upon  an  understanding 
that  such  service  will  be  rendered  when  a  telephone  property  is  pur- 
chas-ed,  when  the  contract,  upon  l^eing  reduced  to  writing  contains  no 
such  provision.     Re  Butler-Rich  Hill  Teleph.  Co.   (Mo.)    004. 

3.  The  value  of  utility  property  used  and  useful  in  furnishing  the 
service,  and  what  sum  must  be  realized  to  pay  operating  expenses, 
depreciation  reserve,  return  on  the  investment,  and  the  like,  having 
been  determined,  the  object  of  regulation  is  to  see  that  the  rates  are 
adjusted  so  as  to  yield  that  sum  and  no  more,  with  the  burden  dis- 
tributed as  equitably  as  possible.  Re  Cleveland  Electric  Illuminating 
Co.   (Ohio)   891. 

4.  A  Pennsylvania  public  utility  cannot  be  required,  under  the 
terms  of  a  franchise  or  other  contract  antedating  the  Public  Service 
Company  Law,  to  continue  to  supply  service  free  or  at  a  reduced  rate; 
nor  can  such  a  company  make  a  binding  contract  with  a  municipality 
or  an  individual  whereby  its  service  will  be  furniiihcd  free  or  at  a  re- 
duced rate.    Franklin  v.  United  Natural  Gas  Co.   (Pa.)   800. 

h.  Concessions  to  particular  classes  of  consumer; 

1.  Municipalities. 

5.  The  promise  of  an  applicant  for  permission  to  serve  a  particular 
territory,  that  it  will  give  free  service  to  the  municipality,  should  have 
no  weight  in  determining  the  issue  whether  two  rival  companies  idiould 
be  allowed  to  operate  in  the  same  municipality.  Re  Ausable  Forks 
Electric  Co.  (N.  Y.  2d  Dist.)  791. 

2.  Manufacturers. 

6.  A  water  company  should  not  l)e  permitted  to  base  its  charges  on 
the  use  made  of  the  water  supplied,  but  should  be  required  to  ba»e 
them  upon  the  quantity  used,  and,  therefore,  a  special  rate  based  on 
the  mere  ground  that  the  users  are  manufacturers,  discriminates  against 
users  of  like  quantities  under  similar  oiroumstances ;  and  it  is  imma- 
terial that  the  purpose  of  such  charge  is  to  encourage  manufacturing 
ent4;rpriRe8.  Hines  v.  Joplin  Water  Works  Co.  (Mo.)  943. 
P.U.R.1J>;>0B. 
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a.  Large  4»nsumer&. 

7.  The  granting  of  a  lower  rate  to  a  large  consumer  of  gas  is  not 
discriminatory  as  against  a  domestic  consumer,  where  the  minimum 
bill  is  such  that  large  consumers  must  use  at  least  ten  times  as  much 
gas  as  the  average  domestic  patron,  but  such  patron  should  stand  a 
larger  proportion  of  a  necessary  increase  in  rates  due  to  added  manu- 
facturing costs.    Re  Modesto  Gas  Co.  (Cal.)  920. 

c  Discrimination  by  particular  utilities.  • 

1.  Electricity. 

Discussion  of  the  reasons  for  differentiation  in  electric  rates  to 
yearly  and  seasonal  users,  p.  517. 

8.  A  method  of  billing  residence  electric  lighting  service  and  com- 
mercial lighting  service  over  one  meter  on  the  basis  of  the  total  nuixi- 
mum  demand  calculated  separately  for  each  class  of  service,  is  unjust. 
Brand  v.  Commonwealth  £dison  Co.   (111.)  220. 

9.  In  fixing  electric  rates  for  the  same  service  in  two  municipalities, 
a  town  is  entitled  to  the  advantage  of  its  location  with  reference  to  the 
source  of  the  supply.  Ketterlinus  v.  Bar  Harbor  &  U.  R.  Power  Co. 
(Me.)  513. 

10.  The  charging  of  a  lower  rate  for  electric  service  in  hotels  than 
is  charged  lor  service  in  private  summer  residences  does  not  constitute 
unlawful  discrimination.  Ketterlinus  ▼.  Bar  Harbor  &  U.  R.  Power  Co. 
(Me.)  613. 

11.  Place  of  residence  is  not  the  true  test  of  the  difference  between 
a  year  round  and  a  seasonal  consumer  of  electric  current,  the  real  resr 
son  for  a  difference  in  rates  in  respect  thereto  being  found  in  the  char- 
acter and  time  of  the  use.  Ketterlinus  ▼.  Bar  Harbor  Jb  U.  R.  Power 
Co.  (Me.)  513. 

12.  The  principle  that  a  uniform  service  diarge  for  all  siies  of 
meters  is  discriminatory,  is  sound  in  theory,  but  may  be  ignored  in 
practice,  where  less  than  2^  per  cent  of  the  patrons  make  use  of  meters 
of  the  larger  sizes.  Schaub  v.  Mechanicsburg  iiras  k  Water  Co.  (Pa.) 
268. 

I  8'  Bfatural  gas* 

13.  A  natural  gas  company  cannot  put  into  effect  a  rate  which  la* 
ereaaes  with  each  5,000  cubic  feet  of  gas  consumed  monthly,  the  increase 
applying  to  all  of  its  patrons,  irrespective  of  the  nature  of  the  use, 
the  quantity  used,  the  time  when  used,  or  the  purposes  for  which  used, 
the  additional  rates  being  imposed  in  the  nature  of  a  penalty  for  the 
purpose  of  preventing  watte  and  conserving  supply.  Erie  ▼.  Pennsyl- 
vania Gas  Co.  (Pa.)  396. 

P.U.R.1920B. 
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14.  After  natural  gas  has  been  delivered  to  a  patron,  the  use  to 
which  he  may  apply  the  same  cannot  be  mad«  the  basis  of  discrimina- 
tion, so  as  to  permit  the  company  to  differentiate  in  the  price  therefor. 
Erie  v.  Pennsylvania  Gas  Co.   (Pa.)   396. 

15.  A  natural  gas  company  cannot  in  effect  impose  a  penalty  upon 
its  large  consumers,  on  the  theory  that  by  so  doing,  it  will  prevent 
waste  and  conserve  supply,  where  it  appears  that  the  penalty  is  to  be 
imposed  whether  the  use  of  the  gas  is  economical  or  wasteful,  and  irre- 
spectful  of  the  purpose  for  which  it  is  used.  Erie  v.  Pennsylvania  Gas 
Co.  (Pa.)  396. 

4.  Biiilvoads. 

16.  To  require  the  owner  of  an  elevator  located  upon  a  sidetrack 
to  pay  for  the  maintenance  of  such  track,  while  not  requiring  any  such 
charge  from  a  track  shipper  or  track  receiver,  is  discriminatory.  Stacj- 
ville  Grain  k  Coal  Co.  v.  Illinois  C.  R.  Co.  (Iowa)  13l 

5.   Telcphoiws, 

17.  A  schedule  of  telephone  rates  establishing  a  station-to-station 
service  rate,  and  a  person-to-peraon  service  rate,  is  justified  because 
of  the  fact  that  a  person-to-person  call  represents  the  greater  quantity 
of  service.     Re  Rates  &  Charges  of  Telephone  Companies   (Ariz.)   411. 

18.  A  telephone  company  should  not  be  required  to  giva  free  toll 
service  outside  of  the  lines  it  owns  and  awitches,  such  service  rasulting 
in  impaired  service  to  \t»  suhscriliers.  Re  Butler-Rich  Hill  Teleph. 
Co.  (Mo.)  604. 

19.  The  practice  of  a  telephone  company  of  allowing  subscribers 
within  the  limits  of  a  city  to  receive  rural  line  service  at  the  rates 
ckarged  rural  line  subscribers,  is  discriminatory,  rates  diarged  for  rural 
aenrice  being  applicable  to  rural  line  subscribers  only.  Re  WinfttM 
Teleph.  Exch.   (Mo.)   951. 

//.  89>rv4^e. 

DiscitssioB  of  the  power  of  tbe  Commission  to  limit  the  supply  of 
natural  gas  in  a  failing  field  by  giving  preference  for  domestic  usea 
over  industrial  uses,  p.  890. 

20.  Natural  gas  service  cannot  be  limited  to  those  who  already  have 
gas  connections,  notwithstanding  the  supply  is  insufficient  for  all.  Pub- 
lic Service  Commission  v.  Iroquois  Natural  Gas  Co.  (N.  Y.  App.  Div.) 
888. 

D18TANOC 

Measurement   of   distance   for    telephone   toll    service,   see    Ratbs, 
69-71. 

DISTftXBUTINO  COMFANT. 

Producing  company  as  party  to  complaint  against  service  of,  see 
Parties,  1. 
P.U.R.1920B. 
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DIVIDENDS. 

Past  divklends  aa  factar  to  be  considered  in  fixing  rates,  see  Rates, 

25,  20. 
Return  based  on  fair  value  and  not  on  amount  necessary  to  cover 

interest  and  dividends,  see  Return,  3. 
Net  earnings  available  for  dividends,  see  Rsturn,  42-46. 
Utility  iH'dered  to  pay  dividends,  see  Return,  46. 
Reinvestment  in  new  property,  see  Return,  47,  48. 
Issuance  of  stock  dividends,  see  Security  Issues,  4-6. 
Consideration  of  unpaid  dividends  in  ascertaining  original  cost,  see 

Valuation,  14. 

DONATIONS. 

Allowance  for  donated  land,  see  Valuation,  66. 
Donation  to  new  industry  to  promote  business  as  chargeable  to 
operation,  see  Return,  9. 

BABNtN<3^S. 

Past  earnings  as  factor  to  be  considered  in  fixing  rates,  see  RaiSS, 

25,  26. 
Generally,  see  Return. 
Return  based  on  fair  Tahie  and  not  on  amount  necessary  to  ocnwr 

inter«st  and  ^Yidenda^  see  Rbtdbh,  3. 

EFFIOIENCT. 

Efficiency  of  management  as  factor  to  be  considered  in  fixing  retuni» 
see  Return,  22. 

EIXCTRICITT. 

Apportionment  as  between  beating  and  electric  departments,  m« 
Apportionment,  4. 

Evidence  admissible  in  proceeding  to  enjoin  electric  company  from 
entering  service  contract  with  municipality,  see  OfctTiFlCATES 
OF  Convenience  and  Nboessitt,  1. 

Depreciation  of  electric  plant,  see  Depreciation,  8. 

Discrimination  by  electric  company,  see  DisrRiMi nation,  8-11. 

Right  of  electric  company  under  Idaho  statute,  to  make  an  exten- 
sion to  supply  a  municipal  plant  in  occupied  territory,  see 
Monopoly  and  Competition,  1,  2. 

EfTect  of  sale  of  surplus  electricity  by  industrial  concern,  see  Pub- 
lic Utilities,  5. 

Rates  for,  see  Rates,  40-46. 

Amortization  of  superseded  steam  plant,  see  Return,  18. 

Return  of  electric  department  not  considered  in  fixing  heating  rates, 
see  Return,  26. 

Reasonableness  of  return  of  electric  company,  see  Return,  29-31. 

Sale  of  electric  utility  property  of  prfvate  corporation,  see  Sale,  2. 

Right  of  electric  company  to  abandon  branch  line,  see  Service,  14. 

Illinois  standards  of  electric  service,  see  Service,  16. 

Certificate  of  convenience  for  extension  of  electric  line  to  lines  of 
mutual  company,  see  Service,  17. 
P.U.R.1920B. 
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ELECTRICITY— confint/^rf. 

Discussion  of  saving  resulting  from  the  installation  of  certain 
types  of  motors,  p.  702. 

Discussion  of  effect  of  different  types  of  motors  on  power  factor 
of  electric  system,  p.  703. 

Discussion  of  the  effect  of  lowering  of  the  power  factor  of  an  elec- 
tric system  on  the  capacity  of  the  system  to  furnish  energy,  p.  703. 

1.  The  Illinois  Commission  refused  to  approve  proposed  rules  of 
an  electric  company  designed  to  raise  the  power  factor  of  the  company's 
system,  requiring  future  installations  of  motors  of  100  horse  power  or 
larger  rated  capacity,  to  be  of  the  synchronous  type,  and  motors  of  50 
horse  power  or  larger,  if  operated  at  variable  speeds,  or  if  normally 
started  frequently,  to  be  of  the  round  rotor  or  slip  ring  type.  Re  Com- 
monwealth Edison  Co.  (111.)  700. 

2.  Consumers  are  entitled  to  a  direct  benefit  for  the  additional 
expense  of  installing  synchronous  motors  for  the  purpose  of  improving 
the  power  factor  of  an  electric  system.  Re  Commonwealth  Ediion  Co. 
(111.)  700. 

8.  Rules,  specified  in  the  order  of  the  Conunission,  were  approved 
providing  for  the  installation,  in  transformer  vaults,  of  conductors 
from  primary  cables  to  transform^s,  and  from  transformers  to  interior 
wiring.  Public  Utilities  Commission  t.  Ccoimonwealtli  Edison  Co 
(111.)  926. 

ELCVAVOR8. 

Requiring  owner  of  elevator  to  pay  for  use  of  sidetrack,  see  Dia- 

CBIMINATION,    16. 

Grain  elevator  as  public  utility,  see  PUBUO  Utilities,  2. 
Power  of  Commission  to  regulate  rental  of  elevator  site,  where 

railroad  is  under  Federal  control,  see  Rates,  12,  13. 
Rental  of  elevator  site,  see  Rates,  51. 

Discussion  of  necessity  of  grain  elevators  on  railway  rtglrt  •f  imj, 
ABd  the  public  character  attaching  to  them,  p.  148. 

BMP!LOYEE8. 

Wages  of,  as  operating  expenses,  see  Retubn,  10-12. 
Reparation  lor  laadLsquste  service  caused  by  strike,  in  shseaee  •! 
negligence  on  part  of  o^pany,  see  Sebvice,  11. 

BiroiiiBEitnro. 

Allowance  for  cost  of,  in  valuation  proceeding,  see  Valoasioib, 
28,  42-44. 

EQUIPMENT. 

See  CoN'STBUonoN  and  Eqttifkent. 

S8TOPPEI.. 

Acceptance  of  franchise  as,  see  Rates,  34. 
r.U.R.1920B. 
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BVIDCNCE. 

Evidence  admissible  in  proceeding  to  enjoin  electric  oomp&ny  from 
entering  service  contract  with  municipality,  see  Certificates 

OF  COxWENlKiSCB  AKD  NECESSITY,  1. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  27-32. 
No  allowance  for  promotion  or  cost  of  financing  in  absence  of  evi- 
dence, see  Valuation,  27. 

BXOES8  OF  PRESEMT  MSEDft. 

Allowance  for,  see  Valuation,  63,  $i. 

BXCHAHOE  VAI^UE. 

As  synonjnioiaa  with  fair  value,  see  Valuatioit,  !• 

EXPSN8B8. 

See  Costs  and  Expenses. 

BZTENSION  OF  SBRVIOB. 

Depreciation  reserve  not  to  be  kept  as  a  mere  book  aoeount  and 
used  for  extensions  and  betterments  without  providing  for  r«* 
placements,  see  DEPBECiATioif,  U7. 

Right  of  electric  company  under  Idaho  statute,  to  make  an  exten- 
sion to  supply  a  municipal  plant  in  occupied  territory,  see 
Monopoly  and  Competition,  1,  2. 

Cost  of,  not  chargeable  to  operation,  see  Return,  7,  8. 

Power  of  Commission  to  require  street  railways  to  extend  lines 
beyond  city  limits,  see  Service,  2. 

Consumers  not  to  be  required  to  bear  cost  of  extension  of  service, 
see  Service,  12. 

Certificate  of  convenience  for  extension  of  electric  line  to  lines  of 
mutual  company,  see  Service,  17. 

Extension  of  water  service,  see  Service,  32,  33. 

Extension  of  telephone  service  for  one-half  mile  to  serve  %  single 
consumer,  see  Service,  25. 

liosses  from  unprofitable  extensions  of  service,  as  measure  of  going 
value,  see  Valuation,  80. 

BXT£K8IOH  TELEPHONE  SERVICE. 

Rule  of  Hawaiian  Commission  as  to  telephone  extension  sets,  see 
Sebvicb,  28. 

FAcra 

Finding  of  Commission  on  question  of  fact  as  final,  see  Appeal  and 
Review,  1. 

FAIR  VALUE. 

As  basis  of  return,  see  Return,  2,  3. 
As  synonymous  with  exchange  value,  see  Valuation,  1« 
Application  of  fair  value  rules,  see  Valuation,  4. 
P.U.R.1020B. 
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FARES. 

Generally,  see  Ratss. 

FAVORABLE  LOCATION. 

Capitalization  of  faTorable  location  of  railroad,  see  Valvatiov,  26. 

FEDERAL  CONTROL. 

Power  of  Commission  to  regulate  rental  of  elevator  Bite,  where 
railroad  is  under  Federal  oontrol,  see  Rates,  12,  13. 

Rates  of  railroad  under  Federal  control,  see  Rates.  50. 

Continuation  of  Federal  classification  of  toll  chargen  in  Nebraska, 
see  Rates,  57. 

Refund  of  overcharges  under  schedule  filed  with  Interstate  Com- 
merce Commission,  by  railroad  not  under  Federal  control,  se* 
Reparation,  1. 

Power  of  Commi8*^ion  to  grant  reparation  for  overcharges  by  rail- 
road under  Federal  control,  see  Reparation,  3. 

Discussion  of  Federal  operation  of  telephones,  p.  436. 

FINANCES. 

Ko  allowance  for  promotion  or  cost  of  financing  in  absence  of  cfri- 

dmce,  see  Valuation,  27. 
AUowance  in  valuation  ^proceeding  for  cost  ol  acquiring  aaoney,  see 

Valuation,  37. 

FINBING8. 

Efficiency  of  finding  that  bridge  is  necessary  for  convenience  of  pub- 
lic upon  the  highway,  see  Trial,  1. 

FIRE  HYDRANTS. 

Power  of  Commission  to  require  water  company  to  install  mains 
and  hydrants  for  fire  protection  in  municipalitieB^  see  Serv- 
ice, 3. 

FIRE  PROTECTION. 

Water  rates  for  fire  protection,  see  Rates,  76,  77. 

Power  of  Commission  to  require  water  company  to  install  mains 

and  hydrants  for  fire  protection  in  jnunicipalities,  see  Burr* 

ICE,  3. 

FIRES. 

As  causing  depreciation,  see  lto»RECiATioN,  5. 

FIJCEB  CHARGES. 

Allowance  for  return,  taxes  and  depreciation,  as  fixed  costs  not 
dependent  upon  nunil>er  of  consumers,  see  Rates,  2. 

FLAT  RATES. 

For  electricity,  see  Rates,  46. 
Flat  rates  for  electricity,  see  Rates,  46. 
P.U.R.11»20B. 
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FI.OOD8. 

As  causing  depreciation,  see  Depebciatiox,  5. 

FOBJE}CI4>81JR£. 

Sale  price  on  foreclosure  as  measure  of  fair  value,  see  Valuation, 
13. 

mAKCBIBEM. 

Power  of  Commission  to  pass  on  violation  of  franchises,  see  Coic- 
MISSIONS,   7. 

Power  of  Commission  to  change  franchise  or  contract  rates,  see 
Constitutional  Law,  7-14. 

Consent  of  Commission  to  exercise  franchise  resulting  in  unrestrict- 
ed competition,  see  ^Ionopoly  and  Competition,  3. 

Power  of  city  to  make  rate  contract  not  implied  from  power  to 
grant  franchises  for  use  of  streets,  see  Kates,  19. 

Acceptance  of  franchise  as  estoppel,  see  Ratks,  34. 

Approval  of  franchise  of  street  railway  providing  for  overhead 
trolley  wires,  see  Street  Railways,  1. 

Allowance  for  actual  cost  of  procuring,  see  Valuation,  28. 

Capitalization  of  cost  of  acquiring  railroad  location  not  denied  as 
cost  of  acquiring  franchise  rights,  see  Valuation,  56,  57. 

1.  The  New  York  Commission  will  not  withhold  its  approval  df  a 
franchise  for  a  street  railway  line  merely  because  it  is  in  perpetuity, 
where  there  appears  no  discretion  on  the  part  of  the  municipikl  authori- 
ties in  granting  such  franchise.    Re  Hastings  R.  Co.  (N.  Y.  2d  Dist.)  29. 

FRAUD. 

Jurisdiction  of  Arkansas  Commission  to  declare  fraudulent  con- 
tracts invalid,  see  Commissions,  6. 

Power  of  Missouri  Commission  to  award  damages  for  fraud  in  hill* 
ing  consumer,  see  Damages,  1. 

FREE  SERVICE. 

As  discrimination,  see  Discriminatiok. 

Contract  for  free  service  under  Pennsylvania  statute,  see  Dis- 
oblmination,  4. 

FUNCTIONAL  DEPRECIATIOIT, 

See  Depreciation. 

FUNDS. 

Depreciation  reserve  not  to  be  kept  as  a  mere  book  account  and 
used  for  extennions  and  betterments  without  providing  for 
replacements,  see  Depreciation,  17. 

FUTURE  NEEDS. 

Allowance  for  construction  in  excess  of  present  ufleds,  see  Val- 
uation, 64. 
P.U.R.1020B.  6S 
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OA8. 

See  also  Natural  Gas. 

Apportionment  of  gas  property  between  localitiet  apon  basis  of 

sales,  see  Apposiioxhent,  1. 
Depreeiation  of  gas  plant,  see  DapuciATiON,  9,  10. 
Lower  rates  to  large  consumers  of  gas,  as  discriminatory,  see  Dis- 

CRIM1I«AT10I7,  7. 

Uniform  service  charge  for  gas  regardless  of  size  of  meter,  see  Dis- 
OaiMlNATION,  12. 

Price  wheels  in  prepayment  gas  meters  to  secure  payment  for  mer- 
chandise, see  Patment,  4,  5. 

Cost  of  installing  gas  service,  see  Rates,  47. 

Reasonableness  of  return  of  gas  company,  see  Rbtubh,  32,  33. 

Standards  of  gas  service,  see  Sbbvice,  18. 

OENERAIt  EXPENSES. 

Apportionment  of  general  expenses  of  telephone  company,  see  Ap- 

POBTIOlfMENT,  2. 

GOING  VAI.17E. 

Consideration  of,  in  valuation  proceeding,  see  Valuation,  71-80. 

GOVERNMENT* 

Requirements  of  government,  as  causing  depreciation,  see  DBPrnooi- 
▲TION,  5. 

GRAIN. 

Grain  elevator  as  public  utility,  see  PirBUO  Utilities,  2. 

GUARANTY. 

Of  payment  for  service,  see  Patmknt,  8. 

HAWAII. 

Rule  of  Hawaiian  Commission  as  to  telephone  extension  sets,  see 
Servioe,  28. 

HEARING. 

Power  of  Arizona  Commission  to  dismiss  complaint  without  hear- 
ing, see  Procedure,  1. 

HEATING. 

Apportionment  as  between   heating  and  electric  departments,  see 

Apportionment,  4. 
Return    of   electric   department    not   considered   in   fixing   heating 

rates,  see  Reti^n,  26. 
Reasonableness  of  return  of  heating  company,  see  Return,  34. 
Elimination  of  excessive  condensation  in  steam  heating  system,  see 

Service,  19. 
P.U.R.1920B. 
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HIGHWAYS  AKD  STREBTS. 

Validity  of  statute  requiring  railroad  to  repair  highways,  see  Cox- 

STITUTIO.XAL  LaW,  6. 

Duty  of  railroad  company  to  repair  highway,  see  CaossiNas,  1. 

Power  of  city  to  make  rate  contract  not  implied  from  power  to 
grant  franchises  for  use  of  streets,  see  Bates,- 19. 

Storage  of  street  cars  on  streets*  see  Stbiet  R.ulwat9,  2. 

Efficiency  of  finding  that  bridge  is  necessary  for  convenienoe  of  pub- 
lic upon  the  highway,  see  Trial,  1. 

HOIJ>IKO  COMPANT. 

See  Parent  and  HoLoiite  CaicpANiaB. 

HOME  RUIf. 

Jurisdietiou  of  Commission  to  fix  rates  in  home  rule  city,  see 
Rates,  16,  17. 

HOTELS. 

Electric  rates  to  summer  hotels,  see  Discrimination,  10,  11. 

HTBRAJfTS. 

Power  of  Commission  to  require  water  company  to  install  mains 
and  hydrants  for  fire  protection  in  municipalities,  see  Serv- 
ice, 3. 

IDAHO. 

Right  of  electric  company  under  Idaho  statute,  to  make  an  exten- 
sion to  supply  a  municipal  plant  in  occupied  territory,  see 
Monopoly  and  Compbtition,  1,  2. 

Hunicipal  plants  as  public  utilities  under  Idaho  statute^  see  POBUC 
Utilities,  7. 

XLUHOIS. 

Time  for  appeal  after  rehearing  under  Illinois  statute,  see  Appeal 
AND  Review,  3. 

Power  of  Commission  to  enforce  court  injunction,  see  Commis- 
sions, 4. 

Power  of  Commission  to  pass  on  violation  of  franchise,  see  Com- 
missions. 7. 

Illinois  Constitution  as  prohibiting  Commission  from  changing  rail- 
road rates  fixed  by  consent  ordinance,  see  CoNsnTUTiONAL 
Law,  5. 

Power  of  Commi«sion  to  change  franchise  rates,  see  Constitu- 
TioxAL  Law,  9. 

Duty  of  railroad  under  Illinois  statute  to  give  through  rates  to 
interurban  railway,  see  Rates,  52. 

Power  of  Commission  under  Illinois  statute  to  fix  rates  pending 
final  valuation,  see  Return^  1. 
P.U.R.1920B. 
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ILLl  SOlf^— continued. 

Power  of  Commissi  on  to  require  water  company  to  install  mainii 
and  hydrants  for  fire  protection   in  municipal ities,  Bee  Sebv- 
lOE,  3. 
Illinois  standards  of  electric  Berrioe,  tee  Service,  16. 

IMPAIRM^IT  OF  CONTRACTS. 

Power  of  Commission  to  change  franchise  or  contract  rates,  see 

CONSTITTTIONAL  LaW,   7-14. 

IMPLIED  POWER. 

Power  of  city  to  make  rate  contract  not  implied  frois  power  to 
grant  franchises  for  use  of  streets,  see  Rates,  19. 

Surrender  by  state  of  rate-making  power  not  implM,  sse  lUnB, 
20. 

IMPROVEMENTS. 

See  Betterments. 

INADEQUACT. 

As  causing  depreciation,  see  DEPBBoiATioif,  IL 

INCOME. 

Generally,  see  Return. 

INCREASE  IN  RATES. 

Generally,  see  Rates;  Return, 

Effect  of  consent  of  consumers,  see  Rates,  6. 

Duty  of  Commission  under  N'ew  York  statute  to  pass  upon  reason- 

sonableness  of  increase  in  rates,  see  Rates,  7. 
Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  27-32. 

INDIANA. 

Power  of  Commission  to  require  street  railways  to  extend  lines  be- 
yond city  limits,  see  Service,  2. 

Policy  of  Commission  with  reference  to  telephone  service,  see  SiBV- 
ICE,  24. 

INJUNCTION. 

Evidence  admissible  in  proceeding  to  enjoin  electric  company  froa 
entering  service  contract  with  mmiictpality,  see  OEvriFiCATES 

OF  CaXVENIEXCE  A^D  NECESSITY,  1. 

Power  of  Illinois  Commission  to  enforce  court  injunction,  see  Coic- 

MISSIONS,  4. 

1.  Persistence  on  the  part  of  the  city  in  enforcing  by  penal  ordi- 
nance or  otherwise  a  franchise  rate  contract  which  it  was  without  pow- 
er to  make,  may  be  enjoined  upon  a  prima  facie  showing  that  its 
enforcement  would  result  in  confiscating  the  property  of  a  public  util- 
ity. Knoxville  Gas  Co.  v.  Knoxville  (U.  S.  C.  C.  A.)  901. 
P.U.R.1920B. 
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TNSTAI.JJLT10V. 

Telephone  iBsUllation  charges,  see  Rates,  62>d4. 

INT£ltSST. 

Keturn  based  on  fair  value  and  not  on  amount  necessary  to  cover 

interest  and  dividends,  see  Rijti'RN,  3. 
Interest  as  chargeable  to  operation,  see  Return,  13-15. 
As  not  an  item  of  fixed  capital,  see  Valuatiox,  53. 

utterest  durimo  coitstritction. 

Allowance  for,  in  absence  of  evidence,  see  Valuation,  27. 
Consideration  of,  in  valuation  proceeding,  8ee  Valuation,  29-32. 

UlTXatSTATE  COMMERCE  COMMISSION. 

Refund  of  overcharges  under  schedule  filed  with  Interstate  Com- 
merce Commission,  by  railroad  not  under  Federal  control,  §ee 
Reparatiox,  1. 

nrTERURBAN  RAILWAYS. 

Depreciation  of.  see  Depreciation,  11. 

Duty  of  railroad  under  Illinois  statute  to  give  through  rates  to  in- 

terurban  railway,  see  Rates,  52. 
Reasonableness  of  return  of  interurban  railway,  flee  REXUmif,  35. 

UrVEHTIONS. 

As  causing  depreciation^  see  Depreciation^  5. 

UrVESTMENT. 

As  mea^^ure  of  fair  value,  see  Valuation,  ^. 

As  basis  for  issuance  of  securities,  see  Valuation,  19. 

IOWA. 

PowpT  of  Commission  to  pass  upon  validity  of  statute,  see  Ooic- 

MISSIONS,  5. 

Power  of  CommiHsion  to  regulate  rental  of  elevator  site,  where  rail- 
road is  under  Federal  control,  see  Rates,  12,  13. 

IRRIGATION. 

.Jurisdiction  under  Colorado  Constitution  as  between  Commisflion 
and  Boards  of  County  Commissioners  over  water  rates  other 
than  for  irrigation,  see  Rates,  18. 

Discu^Kton  of  mutual  duties  of   irrigation  company  and  consum- 
ers, p.  6n«. 

KANSAS. 

Nei»raHka  Commission  aa  fixing  rates  for  telephone  exchange  in 
Kuii^as,  see  Rates,  15. 

KIIiOWATT  HOURS. 

As  element  in  cost  of  electricity,  sec  Uatem,  40. 
P.U.R.1920B. 
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UIBOR. 

War    labor    clauses    to    be    eliminated    from    rate    sebedulep,    see 

Rates,  35. 
Allowance  for  cost  of  refusing  labor,  see  Valuation,  45. 

UkNDS. 

Land  company  owning  stock  of  water  company  as  public  utiHty, 

see  Public  Utilities,  3. 
Allowance  for  donated  lands,  see  Valuatiox,  66. 
Measure  of  value  of,  see  Valuation,  67. 
Allowance  for  appreciation   of,  see  Valuation,  68. 

liAROE  CONSUMER. 

Lower  rates  to  laige  consumers  of  gas,  as  discriminatory,  see  DiB- 

CBEMINATION,    7. 

Water  company  not  required  to  render  standby  service  solely  to 
large  consumer,  see  Service,  30. 

LAWS. 

Failure  to  obey  law  as  ground  for  refusal  of  certificate  to  auto- 
mobile company,  see  Certificates  of  Convbnienob  amb 
Necessity,  7. 

I£ASES. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  65. 

UBGAL  EXPENSES. 

Allowance  for  legal  expenses  as  an  overhead,  see  Valuation,  28. 

IiEOISXATURE. 

Power  of  Arkansas  legislature  to  abolish  B&ilroad  CoHunisnoii 
and  transfer  duties  to  Corporation  Commission,  see  Consti- 
tutional Law,  1. 

UCENSES. 

Payment  under  license  contract  to  parent  telephone  company  as 
an  operating  expense,  see  IIeturn,  5,  6. 

LIGHTING. 

Billing  residence  and  commercial  electric  Jighting  through  one 
meter,  see   Discrimination,   8. 

LIMITATIONS. 

Limitation  of  territory  to  be  served  as  ground  for  refusing  certif- 
icate of  convenience  to  railroad,  see  Certificates  of  Conven- 
ience AND  XeCKSSITY,  9. 
Limitation   of  action    for   reparation   under  Pennsylvania    statute, 
see  Rkparation,  6. 
P.U.R.1920B. 
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LOCAUTIBS. 

Apportionment  of  gas  property  between  localities  upon  bafiin  of 
aales,  see  Appoktiomient,  1. 

LOCATION. 

Power  of  Commission  under  New  York  statute  with  reference  to 
location  of  railroads,  see  Certificates  of  Convenience  and 
Necessity,  2,  3. 

Effect  of  favorable  location  on  electric  rates,  see  I>i8CBLiaNATiON,  9. 

Capitalization  of  favorable  location  of  railroad,  see  Valuation,  26. 

Capitalization  of  cost  of  acquiring  railroad  location^  see  Val- 
uation, 66,  67. 

IX>88E8. 

Early  losses  as  measure  of  going  value,  see  Valuation,  76,  77,  96. 


Possession  of  United  States  mail  carrying  contract,  as  evidence  ol 
public  necessity  for  operation  of  stage  line,  see  Monopoly  and 
Competition,  4. 

MAIMS. 

Power  of  Commission  to  change  franchise  rates,  see  Constitu- 
tional Law,  12. 

MAIMS  AMD  PIPES. 

Po\v-er  of  Commission  to  require  water  company  to  install  mains 
and  hydrants  for  fire  protection  in  municipalities,  see  Sebv 
ice,  3. 

MAIMTEMAMCE. 

Right  of  utility  to  earn  sufficient  to  provide  for  deferred  mainte* 
nance,  see  Depreciation,  3. 

MAMAOBMSMT. 

Kfiliiency  of  management  as  factor  to  be  considered  in  fixing  re- 
turn, see  Return,  22. 

MAMUFACTURIMO  COMPAMT. 

Reduced   rates  to,  as  discriminatory,   see   Discrimination,   6. 

MARKET  VALUE. 

Of  stock,  as  factor  to  be  considered  in  fixing  rates,  see  Rates,  24. 
Fair  value  as  synonymous  with  exchange  value,  see  Valuation,  1. 
Measure  of  market  value  of  lands,  see  Valuation,  67. 

MAS8ACHTJ8ETT8. 

Power   of   Commission   to   pass   retroactive   orders^   see   Commis- 
sion s,  3. 
P.U.R.1920B. 
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MAXIMUM  DEMAND. 

An  element  in  cost  of  electricitj,  see  Rates,  40. 
As  basis  of  electric  rates,  see  Rates,  44,  45. 

MEASURE. 

Measure  of  value  oi  lands,  see  Valuation,  67. 

MEETING. 

Xotice  of  meeting  of  stockholders,  see  Pcblic  UTiLrriBS,  1. 

MERCHANDISE. 

Price  of  wbeela  in  prepayment  gas  meters  to  secure  payment  for 
merchandise,  see  Payment,  4,  5. 


See  Consolidation,  Meroee  and  Sale. 

METER  RATES. 

Meter  rates  for  electricity,  see  Rates,  4i. 

METERS  AND  SERVICE  CONNECTIONS. 

Billing   residence   and    commercial   electric   lifting   thrMigli   eae 

meter,  see  Di8CRUiiXATio>%  8. 
Uniform  service  charge  for  ga^  regardless  of  lise  of  meter,  see  Dis- 

crimination,  12. 
Price  wheels  in  prepayment  gas  meters  to  aecnre  pajmettt  for  imt- 

chaadise,  see  Patmsnt,  4,  6. 

MICHIGAN. 

Standards  of  gas  service,  see  Sestice,  18. 

Elimination  of  competition  between  telephone  compMiiee  within 
the  state,  see  Sbbvige,  26. 

MISSOURI. 

Jurisdiction  of  Missouri  Commission  over  private  corporations 
polluting  streams  from  which  water  company  takes  its  sup- 
ply, see  Commissions,  8. 

Power  of  Commission  to  change  franchise  rates,  see  Constitu- 
tional Law,  13. 

Power  of  Missouri  Connnission  to  award  damages  for  fraud  ia 
billing  consumer,  see  Damaoks.   ]. 

Effect  of  sale  of  surplus  electricity  by  industrial  oonoern,  see  PuB* 
Lio  Utilities,  6. 

MONET. 

No  allowance  for  promotion  or  cost  of  financing  in  absence  of  evi- 
dence, see  Valuation,  27. 
Allowance  in  valuation   proceeding  for  cost  of  acquiring  money, 
sec  Valuation,  37. 
P.U.n.l920B. 
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MONOPOIiT  AHD  COMPBTITIOIT. 

/.  AdnU9»ion  of  competUion  in  occupied  territory,  i— ff* 

a.  In  general,  1— d. 

b,  Sevvice  and  rates  of  existing  t*ompany,  4,  5. 

//.  (Competition  of  Jitneys  n*ith  railroads  and  street  railways, 
e,  7. 

Jurisdiction  of  Commission  under  Colorado  statute  over  automobiles 
not  operated  in  competition  with  railroads  or  street  railways,  see 
Automobiles,  1. 

Elimination  of  competition  between  telephone  companies  within  the 
state,  see  Service,  26. 

/.  Admission  of  competition  in  occupied  territory. 

a.  In  general, 

1.  An  electric  utility  may  extend  a  transmission  line  into  terri- 
tory allotted  to  another  company,  where  its  purpose  is  solely  to  serve 
a  municipal  plant  at  wholesale,  since  the  Idaho  statute  expressly  ex- 
empts municipal  plants  from  the  jurisdiction  of  the  Commission. 
Mackay  Light  A  P.  Co.  v.  Ashton  &  St.  A.  Power  Co.   (Idaho)   4. 

2.  Hie  Idaho  Commission  will  not  approve  a  contract  entered  into 
by  an  electric  utility  and  a  village  located  in  territory  allotted  to  an- 
other company,  which  contemplates  service  l>eyond  what  is  necessary 
for  the  use  of  the  municipality.  Mackay  Light  &  P.  Co.  v.  Ashton  & 
St.  A.  Power  Co.   (Idaho)   4. 

3.  A  Commission  should  not  give  its  consent  to  the  exercise  of  a 
franchise  by  a  utility  company  in  a  particular  municipality,  when 
such  action  would  result  in  unrestricted  competiticm  \vith  It  Hval  com- 
pany, although  the  applicant  wa6  first  in  the  field,  it  appearing  that 
the  rival  company  is  operating  therein  with  the  consent  of  the  Com- 
mission.    Re  Ausable  Forks  Electric  Co.   (N.  Y.  2d  Dist.)   7fll. 

h.  Set*t*iee  and  rates  of  existing  cotnpany. 

Discussion  of  duty  to  protect  existing  utility  which  is  rendering 
Hdc(|UHte  service,  p.  338. 

Discussion  of  general  dements  to  be  considered  under  Nevada  stat- 
ute upon  application  to  enter  occupied  territory,  p.  337. 

4.  The  possession  of  a  United  States  mail  carrying  contract,  impos- 
ing the  necessity  for  compliajice  with  a  specified  .time  of  departure 
is  not  an  indication  that  public  convenience  and  necessity  require  the 
operation  of  a  stage  line  as  a  common  carrier  under  the  jurisdiction 
of  the  California  Commission,  especially  where  the  existing  facilities 
are  adequate.     Re  Hoxie    (Cal.)   671. 

T).  A  public  service  company  which  has  obtained  a  oertifioate  of  pub- 
lic cunvciiicnce,  entitling  it  to  render  service  in  a  specified  territory, 
may  resist  the  entrance  of  another  company  into  tlie  same  field,  al- 
though it  has  made  no  substantial  efi'orts  to  comply  with  its  obliga- 
P.U.R.1920B. 
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MONOPOLY  AND  COMPETITION— <^i»H»uarf. 

tions,  where  it  appears  that  its  failure  was  due  to  war  conditions,  and 
the  demands  upon  its  equipment  lor  war  work.  Re  Grlen  Mills  filactric 
Co.   (Pa.)   797. 

//.  CompettUon  of  jitney h  trith  railroads  and  street  raQways, 

Discussion  of  fact  that  street  railways  no  longer  have  a  monopoly 
because  of  automobile  competition,  p.  121. 

6.  The  policy  of  the  New  York  Commission,  Second  District,  to 
protect  existing  utilities  from  competition,  where  they  are  riendering 
adequate  service,  is  particularly  applicable  in  cases  in  which  an  auto- 
mobile stage  line  seeks  to  enter  territory  served  by  electric  or  steam 
railroads  because  of  the  present  depressed  financial  condition  of  nearly 
all  such  roads.    Ke  Oaiser  (N.  Y.  2d  Dist.)   246. 

7.  An  application  for  auto  truck  service  and  rates  equal  or  lower 
than  existing  rates  of  rail  carriers,  will  not  be  denied  on  the  ground 
that  the  facilities  of  the  latter  are  adequate  where  suck  facilities  are 
not  exercised  to  the  degree  of  efficiency  demanded  by  the  public.  Re 
Rex  (CaL)   675. 

MONTANA. 

Authority  of  Commission  under  Montana  statute  to  require  rail- 
road to  construct  spur  track  to  prospective  town  site,  see 
Sebvige,  1. 

MOTORS. 

See  Electricitt. 

MOVING  CHAJROE. 

Telephone  moving  charges,  see  Rates,  62-44. 

MITNICIPAUTIES. 

Evidence  admissible  in  proceeding  to  enjoin  electric  company  tram 
entering  service  contract  with  municipality,  see  CEBTiiiOATBS 

OF    CONVE.MEXCE    AND    NECESSITY,    1. 

Public  utilities  Commission  as  a  ''special"  Commission,  within 
the  meaning  of  the  Colorado  Coni<titution,  providing  for  self- 
government  of  cities,  see  Constitutional  Law,  2,  3. 

Illinois  Constitution  as  prohibiting  Commission  from  changing 
railroad  rates  fixed  by  consent  ordinance,  see  CoNSTirnxioiiAL 
I^w,  6. 

Power  of  Commission  to  change  franchise  or  contract  rates,  see 
Constitutional  Law,  7-14. 

Reduced  rates  to,  as  discriminatory,  see  DnoitnnNATioif,  6. 

Rural  line  rates  to  city  consumers,  see  Discbimination,  19. 

Injunction  to  restrain  enforcement  of  franchise  rate  contract  by 
penal  ordinance,  see  Injctnctiox,  1. 

Consent  of  Commission   to  exercise  franchise  resulting  in    unre- 
stricted competition,  see  Monopolt  and  Competition,  3. 
P.U.R.1920B. 
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HUNICIPALTTIES— conhww^d. 

Statutory  power  of  New  York  Commission  to  change  municipal 

contract  rates,  see  Rates,  8. 
Jurisdiction  of  Commission   to  fix  rates  in  home  rule  city,  see 

Rates,  16,  17. 
Power  of  city  to  make  rate  contract  not  implied  from  power  to 

grant  franchises  for  use  of  streets,  see  Rates,  19. 
Surrender  by  state  of  rate-making  power  not  implied,  see  Rates, 
•      20. 

Power  to  fix  rates  outside  of  limits,  see  Rates,  21. 
Equal   railroad   rates    in    a^ame   municipal    or   station   limits,    see 

Rates,  49. 
Power  of  Commission  to  require  street  railways  to  extend  lines 

beyond  city  limits,  see  Service,  2. 
Power  of  Commission  to  require  water  company  to  install  mains 

and  hydrants  for  fire  protection  in  municipalities,  see  Service, 

3. 
Power  of  Ohio  Commission  to  authorize  natural  gas  company  to 

aI>andon  service  in  specified  municipalities*,  see  Service,  4-6. 
Duplicated  cost  of  paving  due  to  civic  improvements  as  part  of 

development  cost,  see  Valuation,  79. 

Discussion  of  basis  of  municipal  powers,  p.  315. 

Statement  that  municipalities  have  not  the  organization  to  regu- 
late properly  the  rates  and  regulations  of  large  utilities,  p.  106. 

1.  The  Pennsylvania  Public  Service  Company  Law  applies  to  mu- 
nicipalities, notwithstanding  the  statement  under  Article  1,  that  the 
term  "corporation,"  as  used  in  the  act,  shall  not  include  municipal 
corporations  except  as  otherwise  provided  therein.  Franklin  t.  United 
Natural  Gas  Co.  (Pa.)  800. 

Jurisdiction  of  Commission  under  Colorado  Constitution  to  regu- 
late service  of  municipal  plants,  see  Constitutional  Law,  4. 

Right  of  electric  company  under  Idaho  statute,  to'lii^ke  an  ex-' 
tension  to  supply  a  municipal  plant  in  occupied  territory,  see 
Monopoly  and  Competition,  1,  2. 

Cities  as  public  utilities  under  Colorado  statute,  see  Public  Utili- 
rrKS.  4. 

Municipal  plants  as  public  utilities  under  Idaho  statute,  see  Pub- 
lic Utilities,  7. 

Rates  to  be  charged  by,  see  Rates,  48, 

MUTUAL  COMPANIES. 

Certificate  of  convenience  for  extension  of  electric  line  to  lines  of 
mutual  company,  see  Service,  17« 

NATURAL  GAS. 

See  also  Gas. 

Rates  for  natural  gas  Increased  as  consumption  increases  without 
regard  to  u^^c,  net  Disckiminatio.n,  13-15. 
P.U.R.1920B. 


Digitized  by 


Google 


1084  INDKX. 

KATURAL  GAS— amtiuued. 

Rig^t  to  limit  natural  gae  service  to  old  patrons  becanw  of  failing 
supply,  see  DISCRIMI^'ATION,  20. 

Jurisdiction  of  Ohio  Commission  to  authorize  natural  gaF  com- 
pany to  abandon  service  at  specified  municipalities,  see  Scrv- 
ICB,  4-6. 

Discussion  of  value  of  natural  gas  and  necessity  for  preventing 
waste,  p.  401. 

Diflcussion  of  amount  of  natural  gas  ordinarily  consumed  by  aver- 
age family,  p.  402. 

NEBRASKA* 

Sufficiency  under  Nebraska  statute  of  complaint,  as  to  parties,  sec 

PASTIE8,   2. 

Unincorporated  companies  as  public  utilities,  see  PrnLic   Unu- 

TIES,  6. 
Power  of  Nebraska  Commission   to  change   statutory  division  of 

telephone  toll  charges,  see  Rates,  9,  10. 
Fixing  rates  for  telephone  exchange  located  in  Kansas,  see  Ratks, 

15. 
Continuation  of  Federal  classification  of  toll  ciiarges  in  Nebraska, 

see  Rates,  67. 
Utility  ordered  to  pay  dividends,  see  Return,  46. 

HBOSBSITT. 

Certificatee  of,  tee  Cebtificatss  or  Coitvrxiencb  ahi^  NEcnfiirr. 
What  constitutes   necessity   under   Colorado   statute,   see  Conv^ 

I0ATB8  Of  CONTEXIENCB  AND   NbCESSITT,  4. 

JIBOIJOiaiCE. 

Reparation  for  inadequate  service  caused  by  strike,  In  abfiMiea  al 
negligence  on  part  of  company,  see  Service,  11. 

HST  UrCOME. 

Net  earnings  available  ler  dividends,  see  Retlric,  42-48. 

HEVADA. 

Applicability  to  auto  truck  line  of  Nevada  statute  requiring  taD- 
road  company  to  maintain  station,  see  Service,  16. 

MBW  CUSTOMERS. 

Expense  of  procuring  new  business  as  chargeable  to  operation,  eat 
Valuation,  52. 

HEW  IHBITSTRIES. 

Donation  to  new  industry  to  promote  bus^iiifse  as  «*hargeable  to 
oi)eration,  Ree  Hktir.n,  9. 

NEW  JERSEY. 

Power   of   Commission   to   change   franchise  rates,   see   (^institu- 
tional Law,  10. 
P.U.R.1920B. 
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HBW  YORK. 

Ri|^t  of  company  organized  under  New  York  Business  Corpora- 
tions Law,  to  engage  in  business  covered  by  Railroad  or  Trana- 
'  portation  Corporations  Law,  see  Autoicobiles,  3. 

Power  of  Commission  under  New  York  statute  with  reference  to 
location  of  railroads,  see  Certificates  of  Convenience  and 
Necessity,  2,  3. 

Validity  of  certificate  of  convenience  under  New  York  statute,  see 
Certificates  of  Convenience  and  Necessity,  5,  6. 

Approval  by  Commission  of  perpetual  franchise,  see  Fbanouises, 
1. 

Policy  of  New  York  Commission  with  respect  to  permitting  auto- 
mobile competition  with  railroads  and  street  railways,  see 
Monopoly  and  Competition,  6. 

Ihity  of  Commission  under  New  York  statute  to  pass  upon  rea- 
sonableness of  increase  in  rates,  see  Rates,  7. 

Statutory  power  of  New  York  Commission  to  change  municipal 
contract  rates,  see  Rates,  8. 

Qeo^aphical  limitation  of  jurisdiction  of  Commissions,  see  Rates, 
14. 

Burden  of  proof  tinder  New  York  statute  as  to  reasonableness  of 
rates,  see  Rates,  29. 

Approv9.l  by  New  York  Commission  of  declaration  of  abandon- 
ment, see  Service,  10. 

NIGHT  8S&VICE. 

Breaking  point  between  day  and  night  telephone  toll  rates,  lee 
Rates,  65. 

HONRESinENTS. 

Salaries  of  nonresident  officers,  see  Return,  12. 

HON»trB8CRIBEB8. 

Rates  to,  see  Ratb9,  76. 

HOTICB. 

Of  meeting  of  stockholders,  see  Public  Utilities,  !• 

OBSOI^SCENCE. 

As  causing  depreciatioD,  see  DEPRECiATioir,  5. 
Allowance  for  obsolete  property,  see  Valuation,  6S. 

OOCUPIBD  TERRITORT. 

See  Monopoly  and  Competition. 

OFFICE  EXPENSES. 

Apportionment  of  office  expenses  of  telephone  company,  see  Af- 
postionment,  2. 

OFFICERS. 

Salaries  to  nonresident  officers,  see  Return,  12, 
P.U.R.IO^OB. 
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OHIO. 

Power  of  Commission  to  change  franchise  rates,  see  Constitu- 
tional Law,  ]4. 

Jurisdiction  of  Commission  to  permit  natural  gas  company  to 
abandon  service,  see  Service,  4-6. 

OIL. 

Pollution  of  stream  by  oil  company,  see  Service,  31. 

OLD  PATRONS. 

Right  to  limit  natural  gas  service  to  old  patrons  because  of  fail- 
ing supply,  see  Discbimination,  20. 

OMISSIONS. 

Allowance  for  omission  as  an  overhead  expense,  see  Yaluaticp, 
46-48. 

OPERATING  COMPANY. 

Payment  by  operating  company  of  excessive  salary  to  president 
of  holding  company,  see  Retubn,  11. 

OPERATING  EXPENSES. 

Consideration  of  operating  expenses  in  fixing  return,  Bee  RvrUBH, 

6-19. 

OPERATORS. 

Difficulty  of  securing  telephone  operators,  tee  Sokvicb,  23. 

ORAL  CONTRACTS. 

See  CONTBACTS. 

ORBERS. 

Review  of,  see  Appeal  and  Review. 

Certiorari   to   review   order    fixing  rental   for   union   station,   eae 

("ertiobari,  1. 
Power  of  Massachusetts  Commission  to  pass  retroactive  orders,  aee 

Commissions,  3. 
Effect  of  failure  of  railroad  to  appeal  from  refusal  of  CommissioB 

to  modify  order,  see  Cbossinos,  2. 
Power  of  Oregon  Commission  to  make  retroactive  rate  orders,  see 

Rates,  11. 

1.  The  Washington  Commission  will  not  base  ita  decision  merely 
upon  a  question  of  convenience  to  the  Commission.  Public  Serviet 
Commission  v.  Seattle  Lighting  Co.    (Wash.)   488. 

2,  An  order  of  the  Commission  to  the  effect  that  public  conven- 
ience  does  not  require  the  operation  by  a  street  railway  company  of  a 
certain  line  iK^caiise  it  rould  not  prove  to  be  financially  profitable,  does 
not  preclude  the  j?ranting  of  a  subsequent  certificatf  to  a  new  company 
for  the  operation  of  the  line  in  question,  where  a  line  formerly  inyn- 
stituted  a  poition  of  a  much  longer  line  over  which  but  one  £ve-ccBi 
P.U.R.1920B. 
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ORDERS— continued, 

fare  was  charged,  where,  under  the  new  conditions,  a  charge  of  16 
cents  will  be  made  for  the  Bame  distance.  Re  Hastings  R.  Co.  (N.  Y. 
2d  Dist.)   29. 

ORDINANCES. 

Illinois  Constitution  as  prohibiting  Commission  from  changing 
railroad  rates  li.xed  by  consent  ordinance,  see  Constitutional 
Law,  5. 

Injunction  to  restrain  enforcement  of  franchise  rate  contract  by 
penal  ordinances,  see  Injunction,  1. 

OREGON. 

Power  of  Oregon  Commission  to  make  retroactive  rate  orders,  see 

Rates,  11. 
Telephone  rates  in,  see  Rates,  55,  56. 

ORGANIZATION  EXPENSES. 

Allowance  of  organization  expenses  in  yaluation  proceeding,  see 
Valuation,  38-41. 

ORIGINAI.  COST. 

As  basis  of  return,  see  Return,  4. 

As  measure  of  fair  value,  see  Valuation,  6. 

Consideration  of  unpaid  dividends  and  rebates  to  stockholder!  in 

ascertaining  original  cost,  see  Valuation,  14. 
As  basis  for  issuance  of  securities,  see  Valuation,  19. 

OTHER  UNE  CHARGE. 

For  telephone  toll  messages,  see  Rates,  72. 

OVERCHARGES. 

Refund  of,  see  REPARAnon. 

OVERDRAFT. 

Interest  on  overdraft  as  chargeable  to  operation,  see  Rbtubn,  14. 

OVERHEAD  EXPENSES. 

Consideration  of,  in  valuation  proceeding,  see  Valuation,  26- 
48. 

OVERHEAD  TROLLEY. 

Approval  of  franchise  of  street  railway  providing  for  overhead 
trolley  wires,  see  Street  Railways,  1. 

OWNERS. 

Allowance  for  leased  property,  see  Valuation,  05. 

PARENT  COMPANY. 

Payment  under  license  contract  to  parent  telephone  company  as 
an  operating  expenae,  see  Retubn,  5,  6. 
P.U.K.1920B. 
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PARENT  COMPASX— continued. 

Payment   by  operating  company  of  exoessiTe   salary   to  presideat 
of  holding  company,  4ee  Retlin,  11. 

PARTIES. 

1.  The  producing  company  is  not  a  necessary  party  to  a  complaint 
as  to  the  inadequacy  of  the  service  of  a  distributing  company.  Aledo 
V.  Illinois  Northern  Utilities  Co.    (111.)   211. 

2.  Under  §  7000  of  the  Nebraska  R.  S.  1913,  providing  that  "when 
the  question  is  one  of  common  or  general  interest  of  maay  persons,  or 
when  the  parties  are  very  numerouH.  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  th^ 
benetit  of  all/'  it  is  unnecessary  for  complainants,  complaining  of  the 
condition  of  an  irrigation  ditch  to  name  all  of  the  owners  of  water 
rights  on  the  part  of  whom  they  are  prosecuting,  and  where  complain- 
ants speak  with  such  clarity  as  to  the  territory  affected  as  to  permit 
of  defendants  properly  preparing  an  answer,  it  la  mmeceBsary  that 
complainants  should  describe  the  lauds  oi  each  person  affected.  Bailey 
V.  Gothen?burg  Light  Sl  P.  Co.  (Xeb.)   789. 

PASSENGERS. 

Consideration   to  be  given  to  regular  patrons  of  street  railway, 
see  Rates,  53. 

PATRONS. 

See  CoNSUMEBS  and  Patbons. 

PAVING. 

Duplicated  cost  of  paving  due  to  civic  improvements  as  part  d 
development  cost,  see  Valuation,  79. 

PAYMENT. 

1.  Dltirount  for  prompt  payment,  1,  2, 

II,  Secttrity  and  tlepoMt,  3. 
Ill,  Prepayment  meters,  4,  5. 
/F.  Time  'within  which  payment  must  be  made,  #• 

F.  Form  of  bills,  7. 
VI.  Reinstatement  charge,  S. 

Power  of  Missouri  Commission  to  award  damages  for  fraud  in  billiimf 
consumer,  see  Damages,  1. 

Recommendation  that  telephone  company  render  bills  to  subscrib- 
ers, and  that  arrangements  be  made  for  the  payment  of  such  bills  at 
banks,  p.  966. 

Discussion  of  distinction  between  the  duty  of  a  gas  company  in 
furnishing  gas  aerriee  and  in  selling  appliances,  and  between  the  meth> 
ods  of  enforcing  payment  therefor,  p.  239. 
P.U.B.1920B. 
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PAYMENT— continued. 

J.  Discount  for  prompt  payment, 

1.  A  telephone  company  was  authorized  to  publish  gross  and  net 
rates  wheire  the  records  showed  that  the  collections  were  not  promptly 
made,  and  payments  of  rentals  were  unduly  in  arrears.  Re  Buffalo 
County  Teleph.  Co.   (Nefo.)  660. 

2.  After  fixing  a  rate  for  gas  which  would  yield  a  reasonable  re- 
turn upon  the  property,  the  Michigan  Commission  added  one  cent  per 
hundred  cubic  feet,  which  was  to  be  discounted  for  payment  of  the 
bills  within  ten  days  from  the  rendition  thereof.  Holland  y.  McGuire 
(Mich.)  149. 

11,  Security  and  deposit, 

3.  A  gas  company  may  require  a  deposit  to  guaranty  the  payment 
of  the  fixed  charge,  proportioned  to  the  amount  of  credit  extended  to 
the  customer  under  the  plans  of  collection  used  by  it.  Stites  v.  Cum- 
berland County  Gas  Co.   (N.  J.)   243. 

lil.  Prepayment  m.eters. 

4.  A  gas  company  will  not  be  allowed  to  maintain  price  wheels  in 
prepayment  gas  meters,  whereby  the  consumer,  in  order  to  get  gas,  is 
required  to  pay  not  only  the  current  price  for  gas,  but  also  an  excess 
amount  which  is  credited  upon  his  bill  for  merchandise.  Middleton 
V.  Cumberland  County  Gas  Co.   (N.  J.)   237. 

5.  A  gas  company  will  not  be  permitted  to  maintain  price  wheels 
in  its  prepayment  meters,  whereby  a  consumer  is  required  to  pay  an 
amount  in  excess  of  the  current  price  of  gas,  which  excess  bears  no 
relation  to  the  service  charge,  although  the  company  refunds  to  the 
consumer  any  amount  paid  in  excess  of  the  cost  of  the  gas  used  plms^. 
the  service  charge.  Stites  v.  Cumberland  County  Gas  Co.  (N.  J.) 
243. 

IV,  Time  within  which  paym^tit  must  he  made, 

6.  The  period  of  time  for  payment  of  bills  without  penalty,  should 
be  reckoned  from  the  date  when  the  bills  are  rendered  and  not  from 
the  first  of  the  month.  Fox  v.  Pine  Grove  Electric  Light,  Heat  &  P. 
Co.    (Pa.)    380. 

V,  Form  of  hills, 

7.  A  telephone  company  was  required  to  specify  upon  their  bills 
to  customers,  all  pertinent  information  regarding  the  service  for  which 
the  bill  is  rendered,  so  that  the  customer  may  check  his  bill  against 
thA  senrice  reeeived.     Re  Pacific  Teleph.  &  Teleg.  Co.   (Ore.)    199. 

F/.  Reinstatem^ent  charge, 

8.  The  Hawaiian  Commission  disapproved  a  provision  in  the  rate 
P.U.R.1920B.  69 
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PAYMENT— con<Mitt€d. 

•chedule  of  a  Ulephone  company  for  a  charge  for  reooniiectiiif  a  Bub- 
•criber  who  was  delinquent  in  payment  for  service,  where  it  appeared 
that  the  actual  serrice  rendered  in  diaoonneetiag  and  reconnecting  n 
snbecriber  was  merely  nominal,  and  the  utility  was  protected  against 
delinquent  Bubecribers  by  the  right  to  reflMve  the  telephone  and  the 
imposition  of  a  reinstallation  charge.  Be  Hutnal  Telef^.  Co.  (Hawaii) 
565. 

PENALTIES. 

Injunction  to  restrain  enforcement  of  franehiae  rate  contract  bj 
penal  ordinance,  see  iNJUNcnoii,  1. 

PEHMBTLVAKIA. 

Power  of  Commission  to  change  contract  or  franchise  ratee,  see 

CONSTTTCnOIfAL   LaW,    8,    11. 

Contracts  for  free  serrice  under  Pennsylvania  statute,  see  Dis- 
crimination, 4. 

Application  of  Public  Serrice  Company  Law  to  municipalities,  see 
Municipalities,  1. 

Burden  of  proof  under  Pennsylvania  statute  as  to  reasonableness 
of  rates,  see  Rates,  28. 

Power  of  C<»nmi88ion  to  grant  reparation  for  overdiarges  by  rail- 
road under  Federal  control,  see  Reparation,  3. 

Limitation  of  action  for  reparation  under  Penn^lyania  statute, 
see  Reparation,  6. 

PBRMAKEIIT  IMPROVEMEIITS. 

See  Betterments. 

nBBJnBTUITT. 

Approval  by  New  York  Commission  of  perpetual  franchise,  tee 
Franchises,  1. 

PERSOir.TO-PlZRSOir. 

station-to- station  service  as  lower  than  person-to-perton  tervioe, 

see  Discrimination,  17. 
Justification  of  report  charge  on  person-to-pere<ni  tele^ione  toll 

service,  see  Rates,  68. 

PIPE  UKES. 

See  Mains  and  Pipes. 

PLEADING. 

Sufficiency  of  complaint  with  reepeot  to  parties,  under  Nebraska 
statute,  see  Parties,  2. 

POLICE  POWER. 

See  Constitutional  Law. 
P.U.R.1920B. 
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POWSR  FAOTOB. 

See  Elboibicitt. 


Ptice  wheels  in  prepaymeiit  gas  metere  to  eecnre  payment  for 
merchandise,  see  Payment,  4,  5. 

VBJMESTS  NEEB8. 

Allowance  for  investment  in  excess  of  present  needs^  see  Valua- 
tion, 63,  64. 

pbs8ibent. 

Payment  by  operating  company  of  exoeesiye  salary  to  president 
of  hold^ing  company^  see  Bxtubn,  11« 

inUCE  WHXXLS. 

Price  "Wheels  in  prepayment  gas  meters  to  secure  payment  for 
merchandise,  see  PAYiiBNT,  4,  5. 

PRIVATE  COBPORATIONa. 

See  Corporations. 

Effect  of  sale   of   surplus  electricity   by   industrial   concern,   see 

Public  Utilities,  5. 
Transfer  of  electric  utility  business  of,  see  Sale,  2. 

PROCEDUBE. 

Statement  that  a  rehearing  before  the  Illinois  Commission  can  be 
asked  for  at  any  time  within  thirty  days  allowed  by  the  statute  for 
an  appeal,  p.  871. 

1.  Under  the  statute  and  regulation  of  Arizona,  the  Corporation 
Commission  may,  after  an  ex  parte  examination,  dismiss  a  complaint 
without  a  hearing,  if  in  its  opinion,  the  fact  justified  such  action. 
Hanson  y.  Mountain  States  Teleph.  k  Teleg.  Co.  (Ariz.)  647. 

2.  The  Michigan  Commission  will  not  grant  a  rehearing  on  a  rate 
order  after  nine  years,  where  conditions  have  so  changed  that  any^ 
finding  as  to  reasonableness  of  rates  as  of  that  time  would  be  of  no 
present  yalue.  Consumers  Ice  Gow  y.  Pere  Marquette  B.  Co.  (Mich.) 
170. 

PRODUCING  COMPAHT. 

As  party  to  complaint  against  service  of  distributing  company,  lee 
Parties,  !• 

PROHIBITIOir. 

1.  Prohibition  and  not  certiorari  is  the  proper  remedy  where  the 
Public  Service  Commissicm  threatens  to  increase  railway  rates  over 
those  established  by  a  contract  between  the  railway  company  and  a 
municipality,  where  the  court  of  appeals  has  unequivocally  decided 
that  such  action  by  the  Commission  is  not  within  its  jurisdiction. 
People  ex  rel.  New  York  t.  Nixon  (N.  Y.  Sup.  Ct.  Sp.  T.)  368. 
P.U.R.1920B. 
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PRQMOnOH  SXPEMBES. 

Donation  to  new  industry  to  promote  bnsinees  u,  chargeable  to 

operation,  see  Rvrumir,  9. 
No  allowance  for  promotion  or  coat  oi,  ftn^^cing  in.  abfenpe  of  e?i- 

dence,  see  Valuation,  27. 
Allowance  for  cost  of  promotion,  see  Valuation,  34-37. 

PROMPT  PAYMENT. 

Discount  for,  see  Payment,  1,  8. 

PBOPIATT  NOT  USED  OR  USEFUIfc 

Valuation  of,  see  Valuation,  58-64. 

PROTECTION. 

.  Water  rates  for  fire  protection,  see  Hatm,  76,  77. 
Power  of  Commission  to  require  water  company  to  install  maint 
and  hydrants  for  fire  protection  in  municipalities,  see  Sebv- 
lOE,   3. 

PUBLIC. 

Progress  demanded  by  public  as  causing  depreciation,  see  Depbegia- 

TION,  5. 
Efficiency  of  finding  that  bridge  is  necessary  for  ccmvenience  of 

public  upon  the  highway,  see  Tsial,  1. 

PUBUC  CONVENIENCE  AND  NECESSITY. 

Certificates  of,  see  Cebtificates  or  Convsniencb  and  Necessity. 

PUBLIC  SERVICE  COMMISSION. 

See  Cokmissions. 

PUBUC  SERVICE  COMPANY  LAW. 

See  Statutes. 

PUBLIC  UTILITIES, 

J.  In  general,  J. 

//.  What  constitutes  a  *'pubUo  %Uility,*'  0-7. 
a.  Tests  of  status,  2, 
&.  Character  of  company  or  person,  Bi^J. 

1,  In  general,  d— d. 

2,  Unincorporated  companies,  6. 
8.  Municipal  plants,   7, 

See  Automobiles;  Electbicity;  Elbctbio  Railways;  Gas;  Hkatino; 
Inteburban  Railways  ;  Municipal  Plants  ;  Natural  Gab  ;  Rail* 
BOADS;  Street  Railways;  Telephones;  Waceb. 

See  also  Appeal  and  Review;  Appobtionkent;  Cebtifioates  op  Con- 
venience AND  Necessity;  Comimissions ;  Consolidation,  Mebqek, 
AND   Sale;    Constitutional  Law;    Depreciation ;    Discbimina- 

P.U.R.1920B. 
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PUBLIC  UTILITIES— continued.  ' 

TioN;  Franchises;  Monopoly  and  Competition;  Municipalities; 
Orders;  Payment;  Rates;  Reparation;  Return;  Seouritt  Is- 
sues; Service;  Valuation. 

I.  In  general. 

Definition  of  the  term  ''public  utility ,**  p.  311. 

1.  Proper  notice  should  be  given  of  all  meetings  bf  stockholders 
of  an  irrigation  company  to  the  various  stockholders,  although  the  by* 
laws  provide  that  the  annual  meeting  shall  be  held  upon  a  certain  day 
and  that  no  other  notice  thereof  shall  be  given.  Re  Tuteon  Farms  Co 
(Ari^.)    024. 

II.  What  constitutes  a  **puhlic  utilUy.'* 

o»  Teste  af  eitatua. 

2.  The  fact  that  the  state  has  not  attempted  to  regulate  the  charges 
for  handling  grain,  does  not  take  a  grain  elevator  out  of  the  class  of 
utilities  which  may  be  regulated.  Stacy ville  Grain  k  Coal  Co.  ▼. 
Illinois  C.  R,  Co.   (Iowa)   133. 

b.  Character  of  company  or  person. 

1.  In  general. 

Discussion  of  necessity  of  grain  elevators  on  railway  right  of 
wi^y  and  the  public  character  attaching  to  thmO)  p.  143. 

3.  A  land  company  is  not  a  public  utility  merely  because  it  owns 
a  majority  of  the  stock  of  water  companies  which  are  admittedly  pub- 
lic utilities.     Re  Tucson  Farms  Co.  (Ariz.)   624. 

4.  The  city  and  county  of  Denver,  and  the  Board  of  Water  Com- 
missioners, in  serving  customers  with  water  beyond  the  city  limits, 
become  a  public  utility  and  subject  themselves  to  the  jurisdiction  of 
the  Colorado  Commission,  under  the  Public  Utilities  Act.  Star  In- 
vestment Co.  V.  Denver  (Ck>lo.)   684. 

6.  The  sale  of  surplus  electric  energy  of  a  private  industrial  con- 
cern to  a  few  customers  within  a  limited  area,  does  not  constitute  a 
public  utility  business  within  the  jurisdiction  of  the  Missouri  Public 
Service  Commission,  where  there  is  no  profession  of  public  service;  and 
the  mere  fact  that  service  is  being  rendered  across  a  public  street  is 
immaterial  Union  Blectric  Light  &  P.  Co.  v.  Tibbe  Power  Co.  (Mo.) 
20. 

^.  Uninoarpetyated  eompaniee. 

6.  A  telephone  company  doing  a  telephone  business,  although  not 
incorporated,  is  a  common  carrier  subject  to  the  jurisdiction  of  the 
Nebraska  Commission,  and  may,  therefore,  apply  to  the  Commission 
for  relief  against  another  company  in 'a  dispute  over  toll  rates  and 
service.  Tri-County  Teleph.  Co.  ▼.  Gandy  Switchboard  Co.  (Neb.) 
760. 
P.U.R.1920B. 
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PUBLIC  UTILFnES— «mliiHfe<i. 

S.  Municipal  plants. 

7.  Under  the  Idaho  statute  which  specifically  exempts  municipal 
corporations  from  the  jurisdiction  of  the  Commission,  a  village,  al- 
though located  within  territory  allotted  to  one  electric  utility,  may 
construct  a  transmission  line  to  connect  with  the  lines  of  another  com- 
pany and  purchase  electric  energy  at  wholesale  for  its  municipal  sys- 
tem. Mackay  Light  k  P.  Co.  v.  Ashton  &  St.  A.  Power  Co.  (Idaho)  4. 

1PI7BCHA8B  PRICE. 

Sale  price  on  foreclosure  as  measure  of  fair  value,  see  Valuation, 
13. 

PUBCHASSR. 

Of  stock,  as  entitled  to  dividends,  eee  Bstubn,  44. 

PVRITT. 

Jurisdiction^  of  Missouri  Commission  over  private  corporations 
polluting  streams  from  which  water  company  takes  its  supply, 
see  Commissions,  8. 

Pollution  of  stream  of  water  by  oil  company,  see  Sebvicb,  31. 

QUESTIONS  OF  LAW  AND  FACT. 

Finding  of  Commission  upon,  as  final,  see  Appeal  and  Rsvnw,  1. 

BAIUtOAD  COMMISSION. 

See  Commissions. 

rahaoad  law. 

Right  of  company  organized  imder  New  York  Business  Corpora- 
tions Law,  to  engage  in  business  covered  by  Railroad  or 
Transportation  Corporations  Law,  see  Automobiles,  3. 

RAILROADS. 

Jurisdiction  of  Commission  under  Colorado  statute  over  auto- 
mobiles not  operated  in  competition  with  railroads  or  street 
railways,  see  Automobiles,  1. 

Power  of  Commission  imder  New  York  statute  with  reference  to 
location  of  railroads,  see  Certificates  of  Convenience  and 
Necessity,  2,  3. 

Limitation  of  territory  to  be  served  as  ground  for  refusing  cer- 
tificate of  convenience  to  raitroad,  *6ee  Cbetifioatbs  of  Con- 
venience AND  Necessity,  9. 

Certiorari  to  review  order  fixing  rental  for  union  station,  see  Car 

TIOBAKI,   1, 

Illinois   Constitution   as  pr(^ibiting  Commission   from   changing 
railroad  rates  fixed  by  consent  ordinanos,  see  Constitutional 
Law,  6. 
P.UJR.1920B. 
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RAILROADS— coM«fiMi#tf. 

Validity  of  Btatute  requiring  railroad  to  repair  highways,  see 
Constitutional  Law,  6. 

Duty  of  railroad  company  to  repair  highway,  see  CsossiNoa,  1. 

Effect  of  failure  of  railroad  to  appeal  from  Commission's  refusal 
to  modify  order,  see  Cbossinos,  2. 

Requiring  owner  of  elevator  to  pay  for  use  of  sidetrack,  see  Dis- 
crimination, 16. 

Policy  of  New  York  Commission  with  respect  to  permitting  auto- 
mobile  competition   with   railroads   and   street   railways,   see  * 
Monopoly  and  CoMPETinoir,  6. 

Auto  truck  competition  with  railroads,  see  Monopolt  and  Compe- 
tition, 7. 

Power  of  Commission  to  regulate  rental  of  elevator  site,  where 
railroad  is  under  Federal  control,  see  Rates,  12,  13. 

Equal  rates  within  same  municipal  or  station  limits,  see  Rates, 
49. 

Rates  of  railroad  under  Federal  control,  see  Rates,  50. 

Rental  of  elevator  site,  see  Rates,  51. 

Duty  of  railroad  under  Illinois  statute  to  give  through  rates  to 
interurban  railway,  see  Rates,  52. 

Refund  of  overcharges  under  schedule  filed  with  Interstate  Com- 
merce Commission,  by  railroad  not  under  Federal  control,  see 
Reparation,  1. 

Power  of  Commission  to  grant  reparation  for  overcharges  by 
railroad  imder  Federal  control,  see  Reparation,  3. 

Authority  of  Commission  under  Montana  statute  to  require  rail- 
road to  construct  spur  track  to  prospective  town  site,  see 
Service,  1. 

Applicability  to  auto  truck  line  of  Nevada  statute  requiring  rail- 
road company  to  maintain  station,  see  Service,  15. 

Capitalization  of  favorable  location  of  railroad,  see  Valuation, 
25. 

Railroad  betterments  as  chargeable  to  capital,  see  Valuation,  54. 

Capitalization  of  cost  of  acquiring  railroad  location,  see  Valua- 
tion, 56,  57. 

Statement  ^l^owing  comparison  of  cost  of  operating  steam  train 
and  motor  car  over  short  line,  p.  346. 

Discussion  of  obsolete  character  of  standard  railroad  equipment 
lor  rendering  local  short  haul  service;  p.  845. 

Discussion  of  common-law  duty  of  carriers  with  respect  to  carry- 
ing goods  beyond  their  own  lines,  p.  872. 

Discussion  of  railroad  policy  of  establishing  term&als  to  build 
up  rival  town,  p.  341. 

BATE  BA8E« 

Necessity  for  establishing  rate  base  where  fair  return  would  re- 
quire rate  beyond  the  value  of  the  service,  see  Valuation,  5. 
P.U.R.1920B. 
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RATES. 

/.  In  general,  i-^. 

II.  Juri9dUstUm,  powers,  and  ^uNm  of  Oommimi&nf  S-^IS. 
a.  In  general,  5—7. 

h.  Statutory  power  to  change  contract  rateSf  S. 
e.  To  regulate  statutory  diviHon  of  toU  chmrges,  9,  10. 

d.  To  make  retroactive  orders,  11, 

e.  To  regulate  rental  for  elevator  sites,  12,  18. 
/.  LimUation  on  power  of  Commissions,  14^18. 

1.  Geographical  limitation  on  pou>er,  14,  18. 

2.  Power  of  home^rule  cities,  10^18. 

III,  Power  of  municipalities,  19^21. 

IV.  Beasonahleness  of  rates,'  factors  to  be  considered,  22-^2. 

a.  In  general,  22. 

b.  Character  of  service,  28. 

c.  MarJcet  value  of  stocky  24. 

d.  Past  dividends,    28,    28, 

e.  Burden  of  proof  as  to  reasonableness  of  rates,  27^ 

82. 
r.  Existence  of  franchise  or  contract,  88,  84. 
VI,  Kinds  and  classes  of  rates,  88-~89. 

a.  Coal  clauses,  88, 

b.  Minimum  bill  and  service  charge,  89'^9. 
VII.  Discrimination. 

VIII.  Rates  of  particular  utilities,  40-77. 

a.  Electricity,  40-^8, 

1.  In  general,   4(h^8. 

2,  Connected  load  or  maocimum  demtind,  iM^  48. 
8.  Flat  or  metered  rates,  48. 

b.  Qaa,  417. 

e.  Municipal  plants,  48. 

d.  Railroads,  49-^2. 

1,  In  general,  49'-^l. 

2.  Joint  rates,  82. 

e.  Street  railufays,  68. 

f.  Telephones,  54—75. 

1.  In  general,  54—57. 

2.  Effect  of  quality  of  Service,  88^80. 
8.  Zone  system  of  rates,  81. 

4.  Installation  charges,  4K9— 04. 

5.  Toll  charges,   05-7i. 
8.  Other'Hne  charge,  72. 

7.  Wall  and  desh  telephones,  78. 

8.  Service  to  apartment  houses,  74. 

9.  Rates  to  nonsubscribers,  75. 

g.  Water,  78,  77. 

/.  In  general. 

Effect  of  oral  contract  as  to  rates  for  water,  see  CoKnuoT8,  t. 

Digcriminatlon  in,  see  DlscftociKATiON^  1-19. 
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Effect  of  fayorable  location  on  electric  rates,  tee  DiscBnciifATiON,  9. 

Rates  for  natural  gas  increased  as  consumption  increases  without  re- 
gard to  use,  see  Discbimination,  13-15. 

Payment  of,  see  Payment. 

Failure  of  state  to  regulate  rates  of  grain  elevator,  as  affecting  status 
as  public  utility,  see  Public  Utilities,  2. 

Statement  oi  principles  to  be  considered  in  fixing  rates,  p.  120. 

1.  A  Comnussion  order,  increasing  the  rates  of  a  public  utility 
within  a  city,  does  not  apply  to  consumers  outside  thereof.  North 
Carolina  Pub.  Service  Co.  v.  Yadkin  Finishing  Co.  (N.  C.  Sup.  Ct.) 
377. 

2.  Fair  return  or  interest  on  investment,  taxes,  and  depreciation 
are  costs  which  remain  constant  irrespective  of  the  number  of  custo- 
mers a  utility  may  have  to  serve.  Ketterlinus  v.  Bar  Harbor  &  U.  &. 
Power  Co.   (Me.)   613. 

3.  Water  consumers,  in  different  irrigation  systems,  can  have  no 
valid  objection  to  one  contract  for  electric  power  for  the  entire  dis- 
trict, since  they  may  thus  obtain  a  more  favorable  rate  than  if  the 
power  company  treated  each  system  as  a  separate  consumer.  Re  Tuc- 
son Farms  Co.  (Ariz.)  624. 

4.  An  order  of  the  Commission  providing  that  an  electrical  com- 
pany add  5  mills  to  the  rates  provided  for  in  its  existing  schedules, 
is  not  to  be  considered  as  a  surcharge  to  be  imposrd  whether  or  not  a 
minimum  bill  is  rendered.  Nees  v.  Union  Electric  Light  &  P.  Co. 
(Mo.)  948. 

II.  Juri8dicHon,  potoer»,  and  duties  of  CommisMon, 

Illinois  Constitution  as  prohibiting  Commission  from  changing  rail- 
road rates  fixed  by  consent  ordinance,  see  Constitutional  Law,  5. 

Power  of  Commission  to  change  franchise  or  contract  rates,  see  Con- 
stitutional Law,  7-14. 

Power  of  Commission  under  Illinois  statute  to  fix  rates  pending  final 
valuation,  see  Retubn,  1. 

Commission  to  consider  street  railway  rates  when  arbitrating  wages  to 
employees,  see  Retubn,  10. 

a.  In  general. 

Discussion  of  duty  of  Cominission  to  fix  rates  rather  than  to  leave 
the  question  to  popular  solution,  p.  122. 

Discussion  of  power  to  regulate  rates  of  public  utilities  at  com- 
mon law,  p.  315. 

Statement  that  Oregon  Commission  has  no  power  to  suspend  rates 
not  duly  filed  with  it,  such  for  instance  as  the  Burleson  telephone  rates, 
p.  203.' 

5.  A  utility  cannot  increase  its  rates  without  the  consent  of  the 
California  Commission,  notwithstanding  it  obtains  the  signed  consent 
of  its  consumers  thereto.    Re  Van  Hoosear  (Cal.)  924. 
P.U.R.1920B. 
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6.  A  utility  is  not  under  the  neceseil^  of  eecitrlng  from  the  New 
York  Commission,  an  authorization  of  an  increase  before  printing  it 
in  its  proposed  schedule,  where  there  has  been  no  maximum  rate  fixed 
foi:  the  service  in  question.  Ee  South  Brooklyn  R.  Co.  CK.  Y.  Ist  Dist.) 
361. 

7.  Section  29  of  the  New  York  Public  Service  Commissions  Law 
has  imposed  upon  the  Commission  the  duty  of  determining  whether 
a  proposed  increase  is  just  and  reasonable,  and  of  teeing  that  no  rate 
becomes  effective  unless  the  company  sustains  the  burden  of  proof  aa 
to  the  reasonableness  of  the  proposed  increase.  Re  South  Brooklyn 
R.  Co.  (N.  Y.  1st  Dist.)  361. 

b.  Statutory  power  to  change  contract  rates. 

8.  The  power  of  the  Public  Service  Comn^ission  to  increase  rail- 
way fares  beyond  the  amount  specified  in  a  contract  with  the  munic- 
ipality is  not  to  be  inferred  from  the  fact  that  tiie  Railroad  Law 
permits  such  an  increase,  and  the  fact  that  the  contract  contains  a 
coj^dition  that  ''the  provisions  of  the  Railroad  Law  pertaining  thereto 
shall  be  strictly  complied  with  by  the  company."  People  ex  rel.  New 
York  V.  Nixon   (N.  Y.  Sup.  Ct.  Sp.  T.)  368. 

o.  To  regulate  statutory  division  of  toll  charges, 

9.  The  Nebraska  Commission  is  without  jurisdiction  to  change  the 
statutory  division  of  toll  charges  between  telephone  companies.  Tki- 
County  Teleph.-Co.  v.  Gandy  Switchboard  Co.    (Nob.)    760. 

10.  The  Nebraska  Commission  cannot  change  the  division  of  tele- 
phone toll  charges  fixed  by  statute  on  the  theory  that  the  return  there- 
from would  be  confiscatory,  since  the  Commission  has  no  power  to  pasa 
upon  the  constitutionality  of  legislative  acts.  Tri-County  Teleph.  Co. 
▼.  Gandy  Switchboard  Co.  (Neb.)   760. 

d.  To  make  retroactive  orders. 

11.  The  Oregon  Conunisslon  has  no  power  to  make  a  rate  order 
retroactive.     Re  Pacific  Teleph.  &  Teleg.  Co.   (Ore.)   199. 

e.  To  regulate  rental  for  elevator  sites, 

12.  The  Iowa  Commission  has  power  to  pass  upon  the  reasonable- 
ness of  the  amount  charged  by  a  railroad  company  for  rental  of  an  ele- 
vator site,  notwithstanding  the  railroad  is  undr*r  Federal  controL 
Stacy ville  Grain  ft  Coal  Co.  v.  Illinois  C.  R.  Co.   (Iowa)    133. 

13.  The  power  of  a  Commission  to  regulate  the  rental  to  be  paid 
to  a  railroad  for  an  elevator  site,  cannot  be  denied  upon  the  theory 
that  railroad  lands  are  private  property  with  which  the  railroad  com- 
pany may  deal  as  it  wishes.  Stacyville  Grain  &  Coal  Co.  ▼•  lUinoia 
C.  R.  Co.  (Iowa)  133. 

P.U.R.1920B. 
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/.  Limitation  on  power  of  CowMniaMona* 

1.  Oeogra/phical  limitation  on  power. 

14.  The  New  York  Commission,  First  District,  has  juriBdictioin 
over  the  rates  of  an  electric  railway  line  extending  from  a  point  with- 
in the  city  of  New  York  in  the  first  district,  to  the  city  of  New 
Rochelle,  in  the  second  district.  Re  Westchester  Electric  R.  Oo.  (N.  Y. 
Ist  Dist.)   260. 

16.  The  Nebraska  Commission  included  a  telephone  exchange  almost 
entirely  within  the  jurisdiction  of  Kansas  in  its  rate  structure  for 
several  exchanges,  not  thereby  assuming,  however,  to  dictate  to  the 
proper  Kansas  authorities  anything  in  relation  thereto.  Re  Farmers 
&  M.  Teleph.  Co.   (Neb.)   956. 

2,  Power  of  home  rule  cities. 

16.  The  fact  that  the  main  purpose  of  a  home  rule  municipality  in 
taking  over  a  utility  plant,  is  to  serve  its  own  inhabitants,  does  not 
deprive  the  Colorado  Commission  of  jurisdiction  over  a  complaint 
against  the  rates  of  such  municipality  for  incidental  service  to  cus- 
tomers located  outside  of  its  limits.  Star  Investment  Co.  v.  Denver 
(Colo.)  684. 

17.  The  Colorado  Commission  will  not  refuse  to  take  jurisdiction 
over  the  rates  of  a  municipal  utility  for  service  dutside  thereof,  on  the 
ground  that  the  municipality  has  no  constitutional  or  statutory 
authority  to  supply  such  customers.  Star  Investment  Co.  v.  Denver 
(Colo.)  684. 

18.  The  Colorado  Public  Utilities  Commission,  and  not  the  Boards 
of  County  Commissioners,  has  jurisdiction  over  water  rates,  other  than 
for  irrigation,  under  §  8,  Article  XVI.,  of  the  Constitution,  and  §§ 
3262  and  3276  of  the  Revised  Statutes.  Star  Investment  Co.  T.  Denver 
(Colo.)  684. 

III.  Power  of  municipalitiee. 

Statement  of  rule  that  Dlinois  municipal  authorities  have  never 
been  clothed  with  power  to  fix  rates  l^  a  binding  contract  for  any 
definite  term  of  years,  p.  318. 

Discussion  of  the  source  and  limitation  of  the  power  of  municipal* 
ities  to  fix  utility  rates,  p.  906. 

19.  The  power  of  a  municipality  to  fix  irrvsvocable  utility  rates 
cannot  be  implied  from  its  power  to  grant  or  refuse  franchises  for  the 
occupancy  of  the  streets.  Knoxville  Gas  Co.  v.  Knoxville  (U.  S.  C. 
C.  A.)  901. 

20:  The  Federal  rule  that  a  state  will  not  be  deemed  to  have  sur- 
renderM  any  part  of  its  rate-making  power  to  a  municipality  unless 
the  intent  to  do  so  appears  in  explicit  and  convincing  terms,  doubtful 
P.U.R.1920B. 
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expressionB  being  resolved  in  favor  of  the  state,  is  alto  the  rule  in 

Tennessee.    Enoxville  Gas  Ck>.  v.  Knoxville  (U.  S.  CCA.)  901. 

21.  A  city  and  a  telephone  company,  not  having  the  power  to  fix 
rates  by  contract  to  be  charged  within  the  limits  of  the  city,  cannot 
fix  rates  for  service  rendered  wholly  without,  and  partly  without  and 
paitly  within,  the  limits  of  the  city.  Re  Butler-Rich  Hill  Teieph.  Co 
(Mo/)  004. 

IV.  Reasonableness  of  rates;  factors  to  he  oonstdered, 

a.  In  general. 

22.  The  reasonableness  of  the  rates  for  a  particular  class  of  service 
is  a  proper  and  necessary  subject  for  inquiry,  although  the  company 
is  making  no  profit  on  the  service  as  a  whole.  Re  South  Brooklyn  R. 
Co.   (N.  Y.  let  Dist.)   361. 

h.  Character  of  service. 

23.  Adequacy  of  the  service  rendered  bears  a  direct  and  important 
relationship  to  the  reasonableness  of  the  rate  charged.  Re  Pacific 
Teieph.  &  Teleg.  Co.  (Ore.)   199. 

e.  Market  value  of  stoeic* 

24.  The  market  value  of  the  stock  of  a  utility  has  but  little  weight 
in  fixing  rates,  since  it  merely  reflects  the  opinion  of  the  purchasing 
public  as  to  the  value  of  the  stock.  Re  Mutual  Teieph.  Co.  (Hawaii) 
666. 

d.  Past  dividends. 

25.  The  annual  dividend  paid  on  the  par  value  of  the  capital  stodc 
of  a  utility  is  immaterial  in  a  rate  proceeding,  except  in  so  far  as  it 
discloses  the  state  of  the  utility's  financial  condition.  Re  Mutual 
Teieph.  06.  (Hawaii)  665. 

26.  The  fact  that  in  the  past  the  earnings  of  the  utility  have  be^i 
so  large  that  it  was  enabled  to  reinvest  part  of  them  in  the  business, 
besides  paying  dividends  to  the  stockholders,  has  no  bearing  on  tiie 
reasonableness  of  the  present  rates^  although,  such  earnings  might  have 
justified  a  reduction  in  the  rates  at  the  time  they  were  being  earned. 
Re  Mutual  Teieph.  Co.  (Hawaii)  565. 

e.  Burden  of  proof  as  to  reasonableness  of  rates, 

.Discussion  of  necessity  of  utility  being  moderate  in  asking  in- 
creases in  rates  because  of  bearing  the  burden  of  proof  as  to  reasoi^able- 
ness  of  increases,  p.  367. 

27.  The  Oregon  Commission  is  bound  to  consider  rates  established 
by  a  previous  order  as  reasonable,  in  the  absence  of  evidence  of  any 
material  error  in  respeet  theretow  Re  Pacific  Tel^h.  k  Telc^.  Oo. 
(Ore.)   199. 
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28.  Under  the  Pennsylvania  statute  the  burden  of  proof  is  upon 
A  utility  which  has  increased  its  rates,  where  complaiilt  as  to  such 
rates  has  been  filed  prior  to  the  effective  date  3f  the  proposed  tariff. 
Heckert  v.  Begins  Water  Co.   (Pa.)   300. 

29.  Section  29  of  tke  N«w  York  Public  Service  Cknnmissions  Law 
has  established  the  rule  that  no  increase  in  rates  shall  become  effective 
unless  tlie  company  sustains  the  burden  of  showing  that  the  proposed 
rate  is  just  and  reasonable.  Re  South  Brooklyn  R.  Co,  ( N.  Y.  1st  Diat) 
361. 

30.  The  burden  resting  upon  an  applicant  under  |  63,  of  the  Call* 
fomia  Public  Utilities  Act,  of  showing  that  a  proposed  increase  in 
rates  is  justified,  is  not  satisfied  by  a  mere  perfunctory  showing,  but 
requires  the  applicant  to  show  by  evidence  of  probative  value  that  the 
existing  rates  are  unreasonably  low,  and  that  the  proposed  rates  are 
reasonable.    Re  Pacific  Electric  R.  Co.  (Cal.)  648. 

31.  A  proposed  increase  in  rates  ior  a  particular  servioe  rendered 
by  a  street  railway  company  must  be  disallowed,  where  the  company 
has  not  sustained  the  burden  of  proof  that  tbe  full  amount  of  the 
proposed  increase  is  reasonable,  although  the  company  has  shown  thai 
it  is  entitled  to  an  increase  even  larger  than  that  conceded  by  the 
ratepayers.    Re  South  Brooklyn  R.  Co.  (N.  Y.  1st  Dist.)  361. 

32.  The  fact  that  there  is  a  profit  derived  from,  a  particular  service, 
coupled  with  the  absence  of  a  valuation,  does  not  show  that  the  rate 
for  such  service  is  unreasonable,  but  has  a  bearing  on  the.  question 
as  to  whether  the  company  had  sustained  the  burden  of  proof  as  to  the 
reasonableness  of  that  rate.  Re  South  Brooklyn  R.  Co.  (N.  Y.  1st 
Dist.)   361. 

V.  Exigence  of  franchise  or  contract. 

Discussion  of  lack  of  right  of  utility  to  have  irrevocable  rate  con- 
tract changed,  p.  906. 

33.  A  contract  between  a  water  company  and  a  limited  number  of  its 
consumers  whereby  the  utility  agrees  to  furnish  such  consumers  water 
at  cost  in  consideration  for  the  right  to  develop  water  on  property  be> 
longing  to  such  consumers,  is  valid.  Re  Claremont  Domestic  Water 
Co.  (Cal.)  83. 

34.  A  street  railway  company  is  not  estopped  to  question  a  city's 
power  to  enforce  a  rate  limitation  in  a  franchise  ordinance  by  tiie 
acceptance  thereof.  State  Pub.  Utilities  Commissicm  ex  Tel.  Quincy 
R.  Co.  V.  Quincy  (111.  Sup.  Ct.)  313. 

VI*  Kinds  and  classes  of  rateB. 

a.  Coal  clauses. 

36.  "Coal  clauses"  and  "war  labor  clauses"  adopted  by  utilities  to 
meet  the  unusual  conditions  confronting  them  during  the  unsettled 
times  incident  ibo  the  war,  should  be  superseded  by  more  definite  rates 
P.U.R.1920B. 
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f^lculated  to  prodiK^the^  required  revenae.    Fox  t.  Pine  Grove  Electric 

JUght,  Heat  k  P.  Co.  (Pa.)  380. 

d.  Minimum  bill  and  service  charge. 

DiscuBsiott  of  i^ropriety  of  minimum  montUy  eiiarge  for  gas  serv- 
ice, p.  169. 

36.  A  service  charge  recognizing  the  element  of  cost  of  **8tand 
ready  to  serve"  is  equitable.  Schaub  v.  'Mechanicsbnrg  Gas  A,  Water 
Co.   (Pa.)   258. 

37.  A  readfnesB  to  setre  or  meter  diarge  is  not  illegal,  but  is  a 
|nroper  charge  to  cover  the  cost  of  serving  tlie  individual  consumer. 
Heckert  v.  Begins  Water  Co.  (Pa.)   390. 

38.  A  stand-by  or  ready-to-serve  charge  is  a  legitimate  source  of 
income  in  the  business  of  a  .public  utility,  but  must  be  supported  by 
proper  and  sufficient  data  to  show  what  it  cost  the  utility  to  hold  itself 
in  readiness  to  furnish  the  service  on  demand.  Fox  v.  Pine  Grove 
Blectric  Light,  Heat  k  P.  Co.  (Pa.)  380. 

39.  A  service  charge  should  be  stricken  from  the  schedules  of  a 
utility,  where  such  schedule^  also  carry  a  minimum  charge  made  up  in 
part  of  the  items  which  enter  into  the  cost  of  installing  service.  Fox 
V.  Pine  Grove  Electric  Light,  Heat  k  P.  Co.   (Pa.)   380. 

VII.  Discrimination, 
For  discrimination  in  rates,  see  Discbiminatiok,  1-19. 

FIJI.  Bates  of  parHcular  uUiUiea. 
a.  Electricity. 
1.  In  general. 

Discussion  of  <^ration  and  effect  of  sliding  scale  of  charges  for 
«Ieotric  service  on  average  cliarge  per  kilowatt  hour,  p.  898, 

Discussion  of  purpose  of  minimum  charge  for  electric  aervice,  and 
effect  on  the  maximum  rate  of  failure  to  impose  such  minimum  rate, 
p.  899. 

40.  The  cost  of  serving  a  customer  of  an  electric  company  is  divided 
into  two  elements,  which  are  the  maximiun  demand  and  Idlowatt  hours, 
and  which  should  be  combined  in  making  up  a  rate.  Ketterlinus  v. 
Bar  Harbor  A  U.  R.  Power  Co.  (Me.)  513. 

41.  An  electric  company,  which  has  developed  its  plant  greatly 
beyond  the  needs  of  its  own  territory,  and  beyond  any  reasonably 
anticipated  growth,  cannot  regard  this  surplus  energy  as  "dump  power" 
to  be  disposed  of  at  a  low  price  to  a  large  customer  which  it  controls, 
so  as  to  cast  the  burden  of  carrying  such  surplus  investment  upon  its 
regular  customers.  Ketterlinus  v.  Bar  Harbor  &  U.  R.  Power  Co. 
(^le.)  613. 

42.  In  failing  to  provide  in  an  ordinance  for  the  minimum  charge 
for  electric  service,  it  is  assumed  that  a  city  prefers  a  higher  maximum 
P.U.R.1920B. 
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rate  thaa  would  result  if  a  minimum  charge  were  imposed.    Re  Cleve- 
land Electric  Illuminating  Co.   (Ohio)   801. 

43.  The  maximum  rate  for  electric  light  service  in  the  city  of 
Cleveland  was  fixed  at  10  cents  per  kilowatt  hour.  Re  Cleveland  Elec- 
tric Illuminating  Co.   (Ohio)    891. 

2.  Connected   load   or  maximuvn  demand. 

Discussion  of  methods  of  obtaining  maximum  demand  for  consum- 
ers of  electric  service,  p.  518. 

44.  Empty  sockets  should  not  be  rated  in  determining  maximum 
kilowatt  hours  under  a  schedule  requiring  such  determination  from 
the  rated  capacity  in  watts  of  installation  connected.  Brand  v.  Com- 
monwealth Edison  Co.    (111.)   220. 

45.  An  electrical  company  which  reserves  the  light  to  determine 
a  customer's  maximum  demand  only  by  the  installation  of  a  meter,  or 
by  the  inspection  of  the  premises,  cannot  change  the  base  of  a  con- 
sumer's bill  on  the  mere  report  of  its  lamp  department  to  its  meter 
department,  that  the  consumer  has  increased  the  w.itts  in  his  connect- 
ed load.    Brand  v.  Commonwealth  Edison  Co.  (111.)  220. 

3.  Flat  or  metered  rates, 

46.  While  a  meter  rate  for  electricity  is  ordinarily  preferable  to  a 
flat  rate  based  upon  the  relative  demands  of  the  consumers,  the  latter 
may  not  be  inequitable  imder  exceptionable  circumstances  in  the  case 
of  a  company  supplying  annual  and  seasonal  consumers.  Falmouth 
V.  Buzzards  Bay  Electric  Co.  (Mass.)  035. 

h.  Oas, 

47.  The  cost  of  installing  service  by  a  gas  company,  having  over 
700  patrons,  materially  exceeds  30  i^ents  a  month.  Schaub  T.  Mechan* 
icsburg  Gas  &  Water  Co.   (Pa.)   258. 

e.  Municipal  plants, 

48.  In  serving  water  to  consumers  outside  of  its  boundaries,  a 
mimicipal  utility  must  charge  such  rates  and  apply  such  rules  as  are 
reasonable  and  such  as  would  be  applicable  to  any  other  corporation 
or  individual  serving  water  to  citizens  of  the  state.  Star  Investment 
Co.  T.  Denver  (Colo.)  684. 

d.  Railroads, 

1,  In  general, 

49.  In  railroad  rate  practice,  the  industries  to  which  the  same  rate 
applies  need  not  be  located  within  the  same  municipal  or  station  lim- 
its.   Hazel- Atlas  Glass  Co.  v.  Pittsburg  C.  C.  <k  St.  L.  R.  Co.  (Pa.)  621. 

50.  Mere  uniformity  of  rates  between  roads  controlled  by  the  Fed- 
r.U.R.1920B. 
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eral  Government  and  other  competing  lines,  is  not  a  sulRcient  reason 
for  an  increase  of  rates  of  a  road  operating  under  private  manage- 
ment.   Re  Pacific  Electric  R.  Co.  (Cal.)  648. 

51.  A  railroad  company  should  not  receive,  as  rental  for  the  site  of 
an  elevator,  more  than  the  rental  value  on  like  land  in  that  vicinity* 
since  the  elevator  site  is  a  part  of  its  terminal,  the  charge  for  the  use 
of  which  is  embraced  within  the  line-haul  rate.  Stacyville  Grain  & 
Coal  Ca  V.  Illinois  C.  R.  Co.  (Iowa)  133. 

2.  Joint  rates, 

62.  Under  §§  42  and  44  of  the  Illinois  Public  Utilities  Act,  a  rail- 
road cannot  be  required  to  give  a  through  bill  of  lading  over  an  elec- 
tric line  in  the  absence  of  the  establishment  of  such  route  or  rates  by 
the  Public  Utilities  Commission  after  a  full  hearing  of  the  interested 
parties  or  by  agreement  of  the  parties  interested.  State  Public  Utilities 
Commission  ex  rel.  Collinsville  Pressed  Brick  Co.  v.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  (IlL  Sup.  a.)  867. 

e.  Street  raUumys. 

Discussion  of  advantages  of  zone  system  of  street  railway  rates, 
p.  122. 

Discussion  of  increases  in  street  railway  faros  in  various  cities 
of  the  United  States,  p.  190. 

53.  In  prescribing  a  plan  of  street  railway  rates  to  produce  needed 
revenue,  it  is  fair  and  equitable  that  consideration  should  be  given 
to  the  regular  patrons  of  the  company  who  make  daily  use  of  trans- 
portation over  its  lines  in  connection  vfiih.  their  regular  business. 
Be  Chicago  R.  Co.  (IlL)  299. 

/.  Telephones. 
1.  In  general. 

Discussion  of  reasons  for  the  establishment  of  station-to-statioa 
and  person-to-person  charges,  p.  440. 

Discussion  of  factors  to  be  considered  in  telephone  rate  makings 
p.  431. 

54.  A  charge  of  10  cents  for  general  telephone  calls  is  reasonable, 
since  general  calls  do  not  belong  to  the  regular  service.  Re  Farmers 
k  M.  Teleph.  Co.  (Neb.)  956. 

55.  The  Oregon  Commission,  in  fixing  telephone  rates  for  a  well- 
established  company,  refused  to  consider  a  small  plant  which  had 
recently  been  consolidated  with  the  former,  and  which  was  not  remun- 
erative, as  an  integral  part  of  the  larger  company,  although  it  appeared 
that  the  consolidation  would  be  advantageous  in  the  future.  Re  Pa- 
cific Teleph.  &  Teleg.  Co.   (Ore.)   399. 

56.  Telephone  rates  established  by  the  Oregon  Commission  on  May 
1,  1919,  and  approved  by  the  Postmaster  General  on  June  17,  1919, 
are  the  legal  rates  in  effect  after  the  period  of  Federal  control,  and  not 
P.U.R.1920B. 
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rates  attempted  to  be  put  In  force  by  tbe  utility,  claiming  to  act  tinder 
the  authority  of  the  Postmaster  General,  at  a  time  subsequent  to  the 
order  of  the  President  returning  the  utility  to  private  management, 
and  subsequent  to  the  date  specified  in  such  order  when  rates  fixed  by 
the  Postmaster  Qeneral  should  continue  in  effect  until  Deoember  1, 
1910.    Re  Pacific  Teleph.  4  Teleg.  Co.   (Ore.)   199. 

57.  All  telephone  companies  operating  toll  charges  in  Nebraska  and 
using  the  Federal  scale  of  classification,  were  authorized  to  continue 
such  use  for  the  period  of  1920,  on  condition  that  the  companies  include 
in  monthly  bills  an  explanation  of  the  classes  of  toll  service  and  the 
differences  in  rates  involved,  and  that  operators  be  instructed  to  add 
to  the  publicity  as  extensively  as  possible  in  dealing  with  patrcms.  Be 
Telephone  Toll  Rates  in  Nebraska  (Neb.)   780. 

;9.  Effect  of  gualtty  of  service. 

68.  The  quality  of  the  service  rendered  by  a  telephone  company 
should  be  a  vital  factor  in  the  determination  of  its  rates.  Re  Fix- 
ing Temporary  Toll  Rates  and  CHiarges  (Mich.)  876. 

59.  In  determining  the  reasonableness  of  telephone  rates,  the  extent 
and  quantity,  as  well  as  the  quality  of  the  service,  together  with  their 

'  relation  to  each  other,  must  be  considered.  Re  Butler-Rich  Hill  Teleph. 
Co.  (Mo.)  604. 

60.  In  considering  the  adequacy  of  telephone  rates,  service  is  one 
of  the  principal  features  to*  be  borne  in  mind,  subscribers  as  a  rule 
being  willing  to  pay  properly  for  service  which  meets  their  needs 
adequately.    Re  Rates  &  Qiarges  of  Telephone  Companies  (Aria.)  411. 

S.  Zone  system  of  rates. 

61.  The  establishment  of  a  zone  system  of  telephone  rates  is  un- 
warranted in  the  absence  of  a  careful  investigation  of  the  necessity 
for  and  consequence  thereof.  Re  San  Fernando  Teleph.  k  Teleg.  Co. 
(Cal.)  807, 

4.  Inst4aiation  charges. 

Discussion  of  costs  incurred  in  the  installation  and  moving  of 
telephones,  p.  1019. 

Discussion  of  the  basis  and  reasons  for  the  establishment  of  an 
installation  and  removal  charge,  p.  445. 

62.  A  telephone  company  should  be  allowed  to  make  a  reasonable 
installation  and  moving  charge.  Re  Rates  &  Charges  of  Telephone 
Companies  (Ariz.)  411. 

63.  A  charge  of  $2.50  for  installation  and  moving  of  telephones  was 
authorized.    Re  Bay  Electric  k  Teleph.  Co.  (Ariz.)  1018. 

64.  A  telephone  company  was  authorized  to  make  an  installation 
and  moving  charge  of  $2.50,  with  the  proviso  that  'no  charge  should  be 
assessed  against  subscribers  for  moving  instruments  not  oftener  than 
once  a  year,  who  have  maintained  their  service  for  one  year  or  more, 
and  with  the  further  proviso  that  the  moving  charge  should  not  apply 
P.U.R.1920B.  70 
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to  priyate  j)ranch  exchaiigea.    He  Rates  k.Chugt»  of  Telephone  Com- 
panies  (Ariz.)  411. 

5.  Toll  chargeB. 

Discussion  of  basic  initial  period  and  standard  orertime  period  for 
toll  charges,  p.  442. 

Discussion  of  the  reasons  and  justification  for  and  the  effect  of 
the  Federal  classification  of  telephone  toll  charges,  on  the  person-to- 
person,  station-to-station,  and  report  basis,  p.  782. 

Table  shou'ing  comparison  of  toll  rate  structures  on  prewar  and 
station-to-station  and  person-to-person  basis,  p.  785. 

Discussion  of  report  charge  in  Federal  classification  of  telephone 
toll  service  as  a  means  of  remedying  former  abuses  of  toll  serrice,  p. 
787. 

Standard  toll  rates  for  station-to-station  messages,  p.  880. 

Standard  toll  rates  for  other  classes  of  toll,  calls  than  station-to- 
station  messages,  p.  881. 

Standard  initial  periods,  overtime  periods,  and  overtime  rates 
fixed  for  toll  service,  p.  882. 

Standard  telephone  toll  night  rates,  p.  882. 

Schedule  of  computed  rates  for  person-to-person  appointineht  aad 
messenger  toll  calls  fixed,  p.  884. 

Schedule  of  computed  nigh't  rates  for  station-to-station  toll  mes- 
sages, p.  885. 

65.  The  breaking  point  between  day  and  early  night  telephone  toll 
rates  was  fixed  at  8:30  p.  m.  Re  Telephone  Toll  Rates  in  Nebraska 
(Neb.)  780. 

66.  The  fact  that  a  telephone  association  is  not  a  legal  entity  does 
not  deprive  it  of  its  right  to  receive  its  portion  of  the  toll  charge  be- 
tween its  exchange  and  the  exchange  of  a  toll  company.  Tri-County 
Teleph.  Ck>.  v.  Gandy  Switchboard  Co.   (Neb.)   760. 

67.  In  a  proceeding  dealing  primarily  with  exchange  rates,  toll 
rates  must  also  be  considered,  where  the  toll  operations  are  closely 
combined  with  the  exchange  operations.  Re  Pacific  Teleph.  k  Teleg. 
Co.  (Ore.)  199. 

68.  A  report  charge  which  is  generally  made  25  per  cent  of  the 
person-to-person  telephone  toll  service,  is  justified.  Re  Rates  ft 
Charges  of  Telephone  Companies    (Ariz.)   411. 

69.  Telephone  toll  messages,  originating  at  one  exchange  and  ter- 
minating at  the  telephones  of  farmers  on  lines  connected  with  another 
exchange,  should  not  be  measured  over  the  entire  distance,  but  merely 
from  switchboard  to  switchboard.  Tri-County  Teleph.  Co.  v.  Gandy 
Switchboard  Co.   (Neb.)   760. 

70.  Telephone  toll  messages,  arising  or  destinating  at  points  be- 
yond knife  switches  on  lines  connected  with  a  local  exchange,,  should 
not  be  subject  to  tqll  charges  for  the  entire  distance  from  the  toll  com- 
pany's exchange.  Tri-County  Teleph.  Co.  v.  Grandy  Switchboard  Co. 
(Neb.)   760. 

71.  A  telephone  company  was  required  to  publiiih  a  rate  of  14  cents 
P.U.R.1920B. 
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on  toll, messages  for  distances  not  to  exceed  12  miles,  where  existing 
rates  were  npt  lower  than  that  amount.  Be  Telephone  Toll  Bates  in 
Nebraska  (Neb.)  780. 

0.  Other  line  charge,. 

72.  A  switched  line  is,  for  service  purposes,  a  part  of  the  exchange, 
and  is  entitled  to  all  of  the  privileges  of  subscribers  belonging  to  the 
exchange,  and,  therefore,  *'other  line  charges"  for  toll  messa^s  between 
the  switchboard  and  the  point  of  destination  on  the  switched  lin^,  are 
not  proper.  Tri-County  Teleph.  Co.  v.  Gandy  Switchboard  Ck).  (Neb.^ 
760.  '   '  ''  ' 

7.  Wall  and  desk  telephones, 

73.  An  extra  charge  for  telephone  desk  sets  is  justified,  although 
no  additional  charge  for  their  installation  should  be  made.  Re  Farm- 
ers &  H.  Teleph.  Co.   (Neb.)   956. 

S.  Service  to  apartment  howies. 

74.  A  telephone  company  was  authorized  to  discontinue  rendering 
telephone  service  to  apartment  houses  at  wholesale  rates  and  to  Apply 
the  regular  rates  to  subscribers  residing  in  such  housee.  Re  Pacific 
Teleph.  &  Teleg.  Co.   (Ore.)   199. 

9.  Bates  to  nontnibaeribere* 

75.  A  telephone  company  should  establish  a  charge  for  all  messages 
reaching  its  switchboard  from  any  person  who  does  not  pay  the  required 
rate  for  the  suppiort  of  the  central  office,  and  persons  beyond  knife 
switches  should  pay  the  same  charges  as  those  directly  on  the  lines 
connected  with  the  local  switchboard,  or  should  pay  a  nonsnbseriber 
per  message  charge.  Tri-County  Teleph.  Co.  t.  Gondy  Switehboard  Co. 
(Neb.)  760. 

g.  Water. 

Discussion  of  methods  of  determining  proper  rates  to  be  paid  for 
public  fire  protection,  p.  588. 

76.  Of  the  gross  annual  revenue  which  a  water  company  must  re- 
ceive if  it  renders  both  public  and  domestic  service,  the  public  service 
should  pay  between  28  per  cent  and  32  per  cent.  Biddeford  A;  S.  Water 
Co.  v.  Itself    (Me.)    580. 

77.  The  fact  that  a  portion  of  the  city  lies  beyond  the  fire  protection 
limit,  is  no  reason  why  the  city  should  not  bear  Hip  entire  cost  of  fiBB 
protection,  since  it  must  be  presumed  that  there  is  a  difference  in  the 
taxes  as  between  those  who  receive  fire  protection  and  those  who  do 
not.    Biddeford  &  S.  Water  (^.  t.  ItS«  (Me.)   58a 

REABINESS  TO   SERVE. 

Validity  of  readinese-to-serve  charges,  see  RaxBS,  36-39.^      ^ 
P.U.R.1920B.  •   ' 
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Of  rates,  see  Rates. 

Burden  of  proof  as  to  reasoiiftblMMss  of  rates,  see  Ratbs,  27-32. 


Consideration  of  rebates  to  stockhoMerf  in  ascertaining  original 
cost,  see  Valvatiov,  14. 

BSOETVXBS. 

Discussion  of  expense  of  receiyership  proceedings,  p.  643. 

BEOONK£CTIKO  CHARGE. 

Telephone  reconnection  charge,  see  Patmint,  8« 

REDUCED  RATES. 

As  discrimination,  see  Biscumiiiatioh. 

REFUND. 

Of  overcharges,  see  Repabatioh. 

RBOUIJkTIOH. 

Purpose  of  regulation  to  diminate  dlserimtoatioB,  see  DiacHif- 

INATION,  3. 

REHEARIK0. 

Time  for  appeal  after  rehearing  under  Illinois  statute,  see  Appbal 

Ai«i>  Review,  3. 
Time  for,  see  Pbocedubb. 
Lapse  of  time  as  ground  for  denying,  see  Pbooidubb,  2. 

REMEDIES. 

See  Appeal  and  Review;  Cebtiorabi;  IirnnvonoN;  Pbohibitior. 
Injunction  to  restrain  enforcement  of  franchise  rate  contract  1^ 
penal  ordinance,  see  Injunction,  1. 

RENTALS. 

Certiorari  to  review  order  fixing  rental  for  union  station,  see  CiB> 
TIOBABI,  1. 

Power  of  Commission  to  r^:ulate  rental  of  elevat<Mr  site^  where 

railroad  is  under  Federal  control,  see  Rates,  12,  18. 
Rental  of  elevator  site,  see  Rates,  51. 

REORGANIZATION  EXPENSES. 

As  chargeable  to  operaticm,  see  Valuation,  02. 

REPAIRS  AND  REPULOEMENTS. 

Validity  of  statute  requiring  raihroad  to  repair  highwaya,  aas 

CONBTITDTIONAL   LaW,   6. 

Duty  of  railroad  company  to  repair  hi|^way,  see  Cbominqs,  1« 
P.U.R,1920B. 
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REPAIRS  AND  REPLACEMENTS— oo««tiH««L 

Depreeiation  re«erve  not  to  be  kept  as  a  mere  book  aoooimt  mad 
used  lor  extensions  and  betterments  witkont  pMviding  lor  re- 
placement8»  see  DEPBECHATioiTy  17. 

BEPARATIOH. 

I.  In  general f  1. 

II,  Juriadictiim  of  Com'misai€m,  2,  8. 
Ill*  Reparation  for  inadeqaate  service,  4,  5. 
IV.  LhnUation  of  actions,  6, 

I.  In  general. 

Reparation  for  inadequate  service  caused  by  strike,  in  absence  of  negli- 
gence on  part  of  company,  see  Sekvicb,  11. 

1.  A  rate  specified  in  a  tariff  filed  with  the  Interstate  Oonaierce 
Commission  by  a  railroad  company,  erroneously  supposing  its  road  to 
be  under  Federal  control,  a  copy  of  such  tariff  being  filed  with  the 
Michigan  Commission,  but  not  in  compliance  with  the  statute  with 
reference  to  the  filing  of  tariffs  before  that  Commission,  is  an  illegal 
rate  which  the  company  has  no  right  to  collect  or  retain.  General 
Motors  Corp.  v.  Michigan  R.  Co.  (Mich.)   754. 

II.  Jurisdiction  of  Commission^ 

2.  The  Washington  Public  Service  Commission  has  power  to  grant 
reparation  in  a  proper  case.  Public  Service  Commission  v.  Seattle 
Uf^ting  Co.  (Wash.)  488. 

3.  The  Pennsylvania  Commission  has  no  power  to  make  an  award 
for  overcharges  by  a  railroad  during  the  time  the  road  was  under 
Federal  control  Hazel-Atlas  Glass  Co.  v.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  (Pa.)   621, 

III.  Reparation  for  inadequate,  service. 

Discussion  o(  character  of  reparation  for  defective  service,  p.  490. 

4.  Although  a  complaint  relative  to  the  service  of  a  gas  company 
does  not  specifically  dtrmand  reparation,  the  Washington '  Commission 
will  pass  upon  the  question,  where  it  was  quite  thorouglily  gone  into 
&t  the  hearing -without  formal  objection  on  the  part  of  the  defendant. 
Public  Service  Commission  v.  Seattle  Lighting  Co.  (Wash.)  488. 

5.  Reparation  for  defective  service,  in  the  nature  of  a  penalty  or 
in  lieu  of  a  fine.  In  the  form  of  a  general  discount  of  service  bills,  in 
excess  of  a  refund  for  actual  overcharges,  inay  be  ordered  where  the 
failure  of  service  arises  through  negligence  of  law^  or  disobedience  of 
lawful  orders  of  the  Commission.  Public  Service  Commission  t.  Seattle 
Lighting  Co.  (Wash.)  488.  '     ' 

IT.  Limitation  of  actions. 

6.  Under  the  Pennsylvania  statute,  reparation  eaanot  be  enforced 
P.U.R.1920B. 
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fbr  a  elaim  accruing  more  than  two  years  before  K  was  filed  with  the 
Comnission.  HaKel-Atlas  Glass  Co.  r.  Ptttshurgfa,  O.  C.  &  St.  L.  R.  Co 
(Pa.)   621. 

REPULCEMENTS. 

See  Repairs  and  Rbflaoements. 

REPORT  CHARGE. 

Justification   of  report  charge  in  person-to-person  telephcme  tolF 
service,  see  Rates,  68. 

REPRODUCTION  COST. 

As  measure  of  fair  value»  see  Valuation,  7-11* 
Ascertainment  of,  see  Valuation,  15-18. 

RESERVES. 

Valuation  of  property  held  in  reserve,  see  Valuation,  68,  69. 

RESIDENCE. 

Billing  residence  and  commercial  electric  lighting  through  one  meter,, 
see  Discrimination,  8. 

RES  JUDICATA. 

Commission  orders  as,  see  Orders,  2. 

RETROACTIVE. 

Power  of  Massachusetts  Commission  to  pass  retroactive  orders^  tee 

COAOCISSIONS,  3. 

Power  of  Oregon  Commission  to  make  retroactive  rate  orders.  Me 
Rates,  11. 

RETURN. 

/.  Potrers  and  duties  of  Commisaion,  1. 
IL  Basis  upon  which  return  is  to  he  commuted,  Si— A. 
Ill,  Consideration  of  operaHng  expenses,  6— IP. 

a.  Payment  to  holding  or  parent  company,  5,  0. 
h.  Repairs,  replacements,  and  maintenance,  7,  8* 

c.  Promotion  of  business,  P. 

d.  Salaries,  bonuses,  pensions,  etc,,  l<h*12. 

e.  Bond  discount  and  interest,  19^16. 

/.  Amortization  of  losses  and  expenseSp  17,  IS, 
g.  Items  chargeable  to  operation  or  capital,  19. 
IF.  Reasonableness  of  return,  20-^1, 

a.  In  general,  20, 

b.  Factors  to  be  considered,  20^24, 

1,  Attraction  of  capital  and  maintenance  of  credit,  M» 

2.  Efficiency  of  management  and  ekaraoter  of  sertHae, 

22. 
a.  Value  and  cost  of  service,  23,  24. 
P.U.R.1920B. 
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••  Return  as  a  whotef  2S^28. 

1.  Baeh  department  of  uittUy  n»  self'9usiain4ngt  25, 

26. 

2.  Street  railway  system  regarded  as  a  unit,  27,  2S. 
4.  Reasonableness  of  particular  amounts,  29^^1. 

jr.  Electricity,  29-^1. 
2,  Gas,  32,  33, 
S.  Heating,  34, 

4,  Interurhan  railways,  35. 

5,  Street  railways,  36. 

6,  Telephones,   37'-^0, 

7,  Water,  41. 

V.  Net  income;  dividends^  42~^8. 
a.  In  general,  42,  4S. 
h.  Reinvestment  of  dividends  in  property,  46-^8. 

Apportionment  of  telephone  toll  revenues,  see  Appobtionhent,  3. 
Amoirnt  of  return  as  not  dependent  upon  number  of  consumers,  see 

Rates,  2. 
Bntire  return  of  utility  as  factor  to  be  considered  in  fixing  rates,  see 

Rates,  22. 
Necessity  for  establishing  rate  base  where  fair  return  would  require 

rate  beyond  the  value  of  the  service,  see  Valuation,  5. 

/.  Powers  and  duties  of  Commission, 

1.  The  Illinois  Commission  under  §  36  of  the  Public  Utilities  Act, 
has  power  to  authorize  and  direct  revisions  of  schedules  pending  the 
final  Taluation  d  the  properties  of  the  company.  Re  Chicago  R,  Co. 
(UL)  299. 

//.  Basis  upon  which  return  is  to  "be  computed* 

Discussion  of  the  necessity  of  valuation  for  the  purpose  of  per- 
manently fixing  telephone  rates,  p.  781. 

Discussion  of  reasons  for  temporarily  fixing  telephone  rates  with- 
out valuation,  p.  781. 

2.  A  public  utility  is  entitled  to  a  reasonable  return  on  the  fair 
value  of  its  property.    Re  iYeeport  Gas  Co.  (Ul.)  726. 

3.  The  return  of  a  utility  must  be  based  on  fair  value,  rather  than 
on  earnings  necessary  to  cover  interest  and  dividends.  Re  Freeport  Gas 
Co.  (111.)  726. 

4.  Neither  tbe  consumers  nor  the  utility  can  complain  of  rates 
producing  not  more  than  a  fair  return  on  the  original  cost  of  the  com- 
pany's property.    Re  Decatur  R.  4  Light  Co.  (111.)  705. 

in.  Consideration  of  operating  expenses. 

Statement  that  a  cost  of  2  cents  per  kilowatt  hour  is  very  high  for 
power  to  operate  a  large  street  railway  system,  p.  103. 
P.U.R.1920B. 
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Tables  showing  increase  in  cost  of  manufacturing  and  diatributmg 
gas  fro^  1912  to  1919,  p.  166. 

Table  of  gas  operating  costs  per  thousand  cubic  feet  of  gas  sold,  p. 
745. 

DiscussioQ  of  seasonal  load  changes  i^s  affecting  income  of  gaa 
company,  p.  743. 

Discussion  of  the  necessity  of  adding  city  taxes  to  the  operating 
expenses  of  a  utility,  p.  603. 

Suggestions  relative  to  relief  of  street  railways  from  paving  obli- 
gations, p.  108. 

Discussion  of  inequity  of  requiring  street  railway  companies  to 
pave  streets  under  present  day  conditions,  p.  106. 

Table  showing  comparison  of  telephone  labor  scales,  p.  427^ 

Statement  that  telephone  property  should  be  nuiintained  at  70  per 
cent  condition,  p.  775. 

Statement  of  total  operating  expense  per  telephone  station,  p.  965. 

a.  Payment  to  holding  or  parent  company. 

Discussion  of  obligations  undertaken  by  the  American  Telephone 
and  Telegraph  Company  as  a  basis  for  its  4^  per  cent  of  groes  revenue 
charge,  p.  462. 

Dissenting  discussion  of  4^  per  cent  American  Telephone  Sl  Tele- 
graph Company  license  agreement  with  subsidiary  companies,  p.  855. 

5.  The  contract  by  which  the  American  Telephone  and  Telegraph 
Company  receives  4i  per  cent  of  the  groes  revenue  of  the  Mountain 
States  Company  in  return  for  the  work  that  it  does,  and  the  privileges 
that  it  extends  to  the  latter  company,  is  fair  and  equitable.  Re  Rates 
ft  Charges  of  Telephone  Companies   (Ariz.)  411. 

6.  An  arrangement  between  the  American  Telephone  ft  Telegraph 
Company  and  its  subsidiary,  whereby  the  subsidiary  pays  the  parent 
company  4^  per  cent  of  its  gross  revenues  for  rentals  and  receivers, 
transmitters  and  induction  coils,  and  for  other  services,  was  found 
unbusinesslike  and  unsound,  inasmuch  as  there  is  no  relationship  be- 
tween the  basis  by  which  such  payments  are  calculated  and  the  cost 
or  value  of  the  service;  and,  in  the  absence  of  evidence  in  respect 
thereto,  an  allowance  of  $1.08  per  station  was  made  for  such  rentals 
and  service.    Re  Central  U.  Teleph.  Co.  (Ind.)  818. 

h.  Repairs,  replacements,  and  maintenance. 

7.  Extensions  and  betterments  are  not  to  be  paid  for  out  of  rates, 
but  out  of  the  proceeds  of  the  sale  of  stock  or  other  liabilities  the 
rate  paying  public  to  pay  rates  sufficient  to  pay  fair  profits  on  the 
investment     Re  Hooper  Teleph.  Co.   (Neb.)  225. 

8.  A  public  utility  cannot  expect  returns,  which,  in  addition  to 
providing  operating  expenses,  depreciation,  taxes,  and  a  fair  earning 
on  the  investment  or  valuation,  will  also  furnish  new  capital  required 
for  extensions  and  betterments,  although  it  acted  wisely  in  investing 
in  its  plant,  all  or  the  greater  part  of  its  net  earnings  during  the 
development  period.  Re  San  Fernando  Telepk.  4  Teleg.  Co.  (CaL)  807. 
P.U.R.1920B. 
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c.  Pr&motkm  of  "business. 

0.  A  donation  to  induce  a  manufacturer  to  locate  in  the  city  in 
which  the  utility  is  doing  business,  is  a  proper  diarge  to  the  operating 
expenses  of  an  electric  company,  where  it  appears  that  the  new  indus- 
try will  greatly  increase  the  business  of  the  utility,  the  amount  donated 
to  be  amortized  over  a  series  of  years.  Re  Albion  Electric  Light  & 
Gas  Co.   (111.)  180. 

d.  Salaries,  honuses,  pensions,  etc* 

10.  In  making  an  award  of  wages  for  street  railway  employees  un- 
der the  provisions  of  a  statute  permitting  the  Commission  to  arbitrate 
the  matter  with  the  consent  of  the  parties  to  the  controversy,  it  is 
necessary  to  take  the  rates  to  be  charged  by  the  company  into  con- 
sideration.   Re  St.  Joseph  R.  Light,  Heat  &  P.  Co.   (Mo.)   756. 

11.  A  $3,000  annual  charge  paid  by  an  operating  gas  company  to 
the  president  of  the  holding  company,  was  held  unjustified,  and  was, 
therefore,  excluded  from  the  operating  company's  operating  account 
in  determining  the  reasonableness  of  its  rates.  Re  Freeport  Gas  Co. 
(111.)  726. 

12.  A  claim  for  salary  of  $5,520  a  year  for  the  occasional  services 
rendered  by  nonresident  officers  to  an  electric  company,  whose  prop- 
erty was  valued  at  about  $30,000,  is  exorbitant,  and  an  allowance  of 
$1,200  a  year  is  reasonable.  Fox  v.  Pine  Grove  Electric  Light,  Beat 
k  P.  Co.  (Pa.)  380. 

e.  Bond  discount  and  interest. 

13.  Interest  is  not  a  proper  item  to  be  deducted  from  income  in 
determining  the  return  of  a  public  utility  company  for  rate-makhig 
purposes.     Re  Durango  R*.  A,  Realty  Co.   (Colo.)    505. 

14.  An  item  ''interest  on  ov«'draft,''  is  not  chargeable  to  operation, 
but,  like  bond  interest,  is  a  part  of  the  return.  Re  Mutual  Teleph. 
Co.   (Hawaii)   565. 

15.  Bond  interest  is  not  chargeable  to  operating  expenses  but  is  a 
part  of  the  retturn  to  which  the  company  is  entitled.  Re  Mutual 
Teleph.  Co.   (Hawaii)   565. 

16.  Bond  discount  should  be  amortized  over  a  period  of  years  and 
not  charged  to  the  operating  expenses  of  one  year.  Re  Mutual  Teleph. 
Co.  (HawaU)  566. 

/.  Amortization  of  losses  and  expenses, 

17.  In  determining  the  reasonableness  of  the  rates  of  an  electric 
utility,  the  company  was  authorised  to  set  aside  for  a  period  of  three 
years,  an  annual  amount  for  the  purpose  oi  amortizing  the  unamor- 
tized portion  of  an  abandoned  plant.  Re  Southern  Illinois  Light  Sl  P. 
Co.   (111.)   694. 

18.  An  electric  company's  superseded  steam  plant,  not  needed  for 
P.U.R.1920B. 
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standby  service,  should  be  retired  from  the  capital  acoount  over  a 
period  of  years,  and  not  carried  as  a  plant  facility.  Ketterlinns  t. 
Bar  Harbor  &  U.  R.  Power  Co.   (Me.)   613. 

g.  Items  chargeable  to  operation  or  capitai. 

19.  In  estimating  the  operating  expenses  of  a  telephcme  utility,  no 
allowance  was  made  for  amortization  of  landed  capital  or  right  of 
way,  where  an  allowance  therefor  was  permitted  to  be  capitalised  for 
rate  making,  and  where  there  was  little  or  no  evidence  of  actual  in- 
vestment therefor.     Re  Central  U.  Teleph.  Co.   (Ind.)   813. 

IV.  Reasonableness  of  retwnu 

a.  In  general. 

20.  A  telephone  company  should  be  allowed  to  charge  rates,  whidit 
while  they  are  just  and  reasonable  to  the  public,  will,  at  the  same 
time,  enable  the  company  to  maintain  a  standard  of  service  wholly 
equal  to  the  public  necessities,  and  provide  for  extensions  of  service 
which  will  encourage  rather  than  retard  the  growth  and  development 
of  the  state.  Re  Rates  &  Charges  of  Telephone  Companies  (Aris.)^ 
411. 

h.  Factors  to  he  considered. 

Discussion  of  the  factors  to  be  taken  into  consideration  in  deter- 
mining a  fair  return,  p.  528. 

jf.  Attraction  of  capital  and  maintenance  of  credit, 

21.  To  satisfy  the  demands  of  justice  and  reasonableness,  rates 
must  cover  the  cost  of  rendering  the  service  and  leave  a  profit  which 
compares  favorably  with  profits  in  other  branches  of  industry,  in  order 
to  attract  capital  necessary  for  extensions  and  improvements  from 
time  to  time.  Be  Rates  &  Charges  of  Telephone  Companies  (Arix.) 
411. 

2»  Efficiency  of  management  and  character  of  service. 

Discussion  of  the  consideration  to  be  given  efficient  management 
in  fixing  a  utility's  return,  p.  433. 

22.  That  it  is  reasonable  to  reward  management  of  a  public  utili^ 
enterprise  in  proportion  to  results  achieved,  is  a  proposition  based 
upon  sound  business  principle  and  economic  laws.  Re  Freeport  Gas 
Co.   (111.)  726. 

B.  Value  and  cost  ef  service. 

Statement  of  the  rule  that  a  utility's  return  is  limited  by  the 
value  of  the  service  to  the  consumer,  p.  729. 

23.  Rates  should  not  be  higher  than  the  value  oi  the  service  to  the 
P.U.R.1920B. 
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congumer,  notwitlistaiuiliig  they  may  aot  produce  a  reasonable  return 

on  the  inTeetment,  which  may  be  in  excess  of  the  needs  of  the  ter^ 

ritory  serred.     Ketterlinna  t.  Bar  Harbor  ft  U.  R.  Power  Co.   (Mcf 

513. 

24.  Fair  return  is  sometimes  based  on  something  more  than  mere 
ralue,  since  the  return  must  be  fair  to  all.  Ketterlinus  t.  Bar  Har- 
bor &  U.  R.  Power  Co.   (Me.)    513. 

C*  Bett^m  08  a  whole, 

1,  Each  department  of  utUUy  as  self 'Sustaining. 

25.  The  fact  that  the  wireless  department  of  a  utility  may  be  earn- 
ing an  excessive  return,  is  not  sufficient  of  itself,  to  preclude  the  rais- 
ing of  the  rates  of  the  telephone  department  of  a  utility,  which  was 
not  sufficient  to  produce  a  fair  return  on  the  property  devoted  to  that 
business.     Re  Mutual  Teleph.  Co.   (Hawaii)   565. 

26.  It  is  not  an  imnecessary  hardship  on  the  public  to  fix  the  rates 
of  a  steam  heating  department  of  a  public  utility  so  as  to  render  the 
heating  department  self-sustaining,  and  it  would  be  contrary  to  the 
ruling  of  the  Supreme  Court  of  the  United  States  to  ftx  rates  lower 
than  that  on  the  theory  that  they  are  being  recouped  by  the  company 
from  rates  charged  by  it  for  service  of  its  electrical  department.  Re 
Decatur  R.  &  Light  Co.   (111.)   705. 

2.  Street  railway  system  regarded  as  a  unit, 

27.  A  street  railway  system  should  not  be  burdened  with  the  loss 
from  a  line  which  is  not  self-supporting  and  which  shows  no  prospects 
of  becoming  so,  and  the  operation  of  which  is  not  required  l^  public 
necessity  and  convenience.    Re  San  Diego  Electric  R.  Co.  (CaL)   86. 

28.  The  measure  of  return  in  suburban  railway  service  is  not  to  be 
arrived  at  by  merely  cutting  off  the  suburban  service  by  itself,  and 
allocating  operating  costs  in  that  area  against  actual  operating  income 
in  that  area  for  the  reason,  that  part  of  the  lower  operating  costs  in 
the  city  area  are  directly  attributable  to  a  grea{er  density  of  travel 
because  of  the  through  rides  from  the  suburban  area.  Milwaukee  T. 
Railroad  Conunission   (Wis.  C.  Ct.)  976. 

d.  Reasonableness  of  parOoular  amounts. 

1,  EleetiHcUiy. 

29.  A  return  of  6  per  cent  was  allowed  as  the  basis  for  the  calcu* 
lation  of  fair  rates  for  the  service  of  an  electi^ic  company.  Ketter- 
linus ▼.  Bar  Harbor  A  U.  R.  Power  Co.  (Me.)   513. 

30.  An  electric  utility  was  authorized  to  charge  rates  calculated 
to  produce  a  return  of  7.4  per  cent  on  the  original  cost  of  the  plant. 
Re  Southern  Illinois  Light  &  P.  Co.   (HI.)   694. 

,    ,31.  A  return  of  less  than  8  per  cent  upon  the  investment  ii^  an 
P.U.R.1920B.  .    . 
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dectrical  plant  is  not  xmtehsotk^ly  higb,  a  fetuni  of  8  per  cent  bein^r 

reasonable.    Be  Cleveland  Electric  Illuminating  Co.   (Otiio)   691. 

2.  Gas. 

32.  Tlie  Michigan  Commission  fixed  a  rate  of  return  of  7  per  cent 
on  the  property  of  a  gas  company.    Holland  v.  McGuire   (Mich.)   149. 

33.  A  gas  company  was  held  entitled  to  an  annual  return  of  7i 
per  cent  upon  the  fair  value  of  its  property,  in  consideration  of  the 
fact  that  it  was  operating  under  efficient  and  economical  management. 
Re  Freeport  Gas  Co.  (111.)   726. 

a>  Beating, 

34.  A  return  of  d^  per  cent  on  the  original  cost  of  a  steam  heating 
plant,  cannot  be  said  to  be  unreasonably  high.  Re  Decatur  R.  k  Light 
Co.   (111.)   705. 

4.  Interurban  railways, 

35.  In  calculating  development  cost  on  the  Wisconsin,  or  deficit 
theory,  the  Missouri  Commission  assumed  that  7  per  cent  on  the  in- 
vestment of  an  electric  railway  ctmipany,  constituted  a  reasonable  re- 
turn.   Re  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  (Mo.)  37. 

5.  Street  railtvays, 

36.  Street  railways  should  be  permitted  to  earn,  pending  a  final 
valuation  of  their  property,  a  return  of  not  less  than  7  per  cent  upon 
the  lowest  value  that  could  reasonably  be  placed  upon  their  prop- 
erties.   Re  Chicago  R.  Co.   (111.)  299. 

6,  Telephones, 

87.  Rates  were  fixed  for  35  exchanges  and  the  Central  Unicm  Tele- 
phone Company  in  Indiana  estimated  to  yield  an  aggregate  return 
for  the  entire  system  of  6.3  per  cent  without  considering  prospective 
increases  in  revenue  due  to  increased  business  or  future  increases  in 
expenses.    Re  Central  U.  Teleph.  Co.  (Ind.)  813. 

38.  Proposed  rates  representing  6.7  per  cent  on  the  fair  value  of 
the  property,  cannot  be  considered  unreasonable  or  excessive.  Re 
Mutual  Teleph.  Ck>.  <Hawaii)    666. 

39.  A  telephone  company  was  held  entitled  to  a  return  of  7  per 
cent  on  the  rate  base.  Re  Nuckolls  County  Independent  Teleph.  CTo. 
(Neb.)  771. 

40.  A  telephone  company  was  held  entitled  to  rates  which  would 
produce  a  return  of  not  less  than  8  per  cent.  Re  Rates  &  Charges  oi 
Telephoi^e  Companies   (Ariz.)   411. 

7,  Water. 

'  41.  T!ie  Pennsylvania  Commission  made  an  aHowance  of  7  per  eni 
P.U.R.1920B. 
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for  return  upon  the  yfaXw  of  the  proper^  of  a  w»Ur  ooiapM\7.»  Heok•^. 

erti  T.  Hegins  WaW  Co.  (Pa.)  390. 

F«  if^  ino9m0;  dividen4B^ 

a.  In  general. 

DiscuBsion  of  position  of  utility  unable  to  pay  dividends  upon  its 
stock,  p.  597. 

Discussion  of  right  of  stockholders  to  receive  increased  dividends 
because  of  decrease  in  purchasing  power  of  dollar,  p.  599. 

42.  It  cannot  be  said  that  a  utility  has  paid  dividends  without 
earning  the  same,  where  the  books  show  an  apparent  surplus,  although 
such  surplus  would  have  been  wiped  out  had  the  utility  made  a  proper 
allowance  for  depreciation.  Biddeford  &  S.  Water  Co.  v.  Itself  (Me.) 
580. 

43.  It  is  the  duty  of  stockholders  of  a  utility  who  have  received  a 
large  cash  dividend  on  account  of  deferred  payment  of  dividends,  to 
provide  a  liquid  depreciation  reserve  in  a  proper  amount  by  the  sale 
of  stock  against  uncapitalized  property  in  which  the  depreciation  re- 
serve has  been  invested,  or,  failing  in  this,  to  recover  into  the  treas- 
ury the  extraordinary  dividend  paid,  and  to  issue,  in  lieu  thereof,  a 
stock  dividend  covering  the  amount  of  the  deferred  dividends  on  the 
proper  stock  entitled  thereto  in  the  proper  amount.  Re  Buffalo  County 
Teleph.  Co.  (Neb.)  M>. 

44.  The  purchasers  of  stock  of  one  of  two  telephone  companies  since 
the  division  of  such  companies,  are  not  entitled  to  xlefbfTe<f  dividends 
on  the  property  prior  thereto^  Re  Buffalo  County  Teleph.  Co.  (Neb.) 
660. 

45.  The  Nebraska  Commission  set  aside  the  difference  between  tk« 
present  value  of  the  property  and  the  actual  sacrifice  made  by  the 
stockholders  as  a  surplus  not  to  be  capitalized  or  used  as  a  basis  for 
a  return,  but  only  for  the  protection  of  the  stockholders  and  ot  the 
properties  themselves.     Re  Hooper  Telepli.  Co.    (Neb.)    226. 

h.  Reinvestment  of  dividends  in  property. 

Discussion  of  method  of  ascertaining  the  extent  of  liability  of 
utility  company  to  its  stockholders  for  deferred  dividends,  p.  773. 

46.  In  increasing  the  rates  of  a  telephone  company,  the  Nebraska 
Commission  ordered  the  utility  to  pay  annually  a  dividend  at  the  rate 
of  7  per  cent.     Re  Hooper  Teleph.  Co.   (Neb.>   226. 

47.  The  Nebraska  Commission  does  not  look  with  favor  upon  with- 
holding dividends  from  the  stockholders  and  investing  the  same  in 
more  property^  since  this  practice  tends  to  discourage  investment  by 
the  public  in  the  securities  of  utilities.  Re  Hooper  Teleph.  Co.  (Neb.) 
225. 

48.  The  Nebraska  Commissi<m  does  not  look  with  favor  upon  the 
practice  of  deferring  the  payment  of  dividends  when  earned,  and  in« 
vesting  the  money  in  extensions,  since  such  a  policy  has  a  strong  ten- 
P.U.R.1920B. 
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dency  to  diseredit  tlie  securitiet  resnltiiig  in  maily  immn  stockholders 
Belling  their  stock  for  less  than  it  is  worth;  sad,  therefore,  all  exten- 
sions and  betterments  should  be  provided  for  out  of  the  proceeds  of 
sales  of  securities.  Re  Nuckolls  Comity  Indeptedent  Teleph.  Co.  (Neb.) 
771. 

RETURN  A8  A  WHOUS. 

Entire  return  to  be  considered  in  fixing  rateSi  see  Rates,  22. 
Consideration  of  reasonableness  of  entirs  return,  see  Retubn,  26- 
28. 

REVXHTJES. 

Apportionment  of  telephone  toll  revenues,  see  AppOBnoifjcxi%  !• 
Generally,  see  Retubn. 

REVIEW. 

See  Appeal  aivd  Review. 

RIGHTS  OF  WAT. 

No  allowance  for  amortization  of  cost  of  right  of  way  which  has 
been  capitalized,  see  Rsixnuv,  19* 

ROT. 

As  causing  depreciation,  see  Dbpbeoiation,  6w 

RURAI*  SURSCRIRERS. 

Rural  line  rates  to  city  consumers,  see  Disobqcihatioh,  19. 


Wages  and  salaries  as  operating  expenses,  see  RKTUXif,  10-12. 

SAI^ 

Apportionment  of  gas  property  between  localities  upon  basis  «f 

sales,  see  Appobtionment,  1. 
Amounting  to  consolidation  or  merger,  see  CoN80Ln>ATiOH,  MkB- 

OEB,  AND  Sale. 
Sale  price  on  foreclosure  as  measure  of  fair  value,  see  Valuation, 

13. 

1.  Under  §  61  of  the  California  Publio  Utilities  Act,  authority 
must  be  granted  by  the  Commission  before  a  public  utility  can  legally 
transfer  its  operative  property.    Re  Van  Hoosear  (Cal.)  924. 

2.  A  business  corporation,  conducting  an  electric  utility  business 
not  provided  for  in  its  charter,  has  no  "rights"  to  do  an  electric  busi- 
ness which  can  be  taken  over  by  another  company.  Re  Ausable  Forks 
Electric  Co.  (N.  Y.  2d  Dist.)  791. 

SEGURITT. 

For  payment  for  service^  see  Payment,  S. 
P.UJt.l920B. 
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SECUBITIES, 

Allowance  for  discoimt  on  tecuritiet  is  TahiatiQD  prooMdiogy  Mt 
VALUATIOlf,  49-51. 

SECUBITT  ISSUISS, 

/.  In  generdlf  1^^, 
II.  Stock  4*videndB,  4^6. 

I.  In  general. 

Original  cost  as  basis  for  issuance  of  securities,  see  \ALVKnfm,  19. 

Statement  that  sale  of  bonds  at  90  is  not  unreasonably  low,  p.  644. 

Discussion  of  high  rate  of  discount  and  of  interest  necessary  to 
■ell  bonds  at  the  present  time,  p.  598. 

Statement  that  Nebraska  Commission  believes  that  the  people  of 
local  communities  should  own  the  stock  in  their  own  local  public 
utilities,  p.  232. 

1.  A  teleph<me  company  was  authorized  to  issue  stodc  to  bring 
its  property  up  to  70  per  cent  condition,  where  dividends  had  been 
withheld  from  the  stockholders  for  investment  in  the  property.  Re 
Nuckolls  County  Independent  Teleph.  Co.  (Neb.)  771. 

2.  An  issuance  of  securities  for  the  construction  of  a  public  ware- 
house was  authorised  upon  condition  that  the  company  file  a  stipula- 
tion that  no  claim  would  be  made  to  include  in  a  rate  base,  any  of  the 
proceeds  thereof  expended  for  nonutility  property.  Be  Security  Ware- 
house k  Cold  Storage  Co.   (Cal.)   682. 

3.  Securities  illegally  issued  without  the  consent  of  the  California 
Commission,  should  be  validated  if  posRible  on  application  of  the  com- 
pany as  soon  as  attention  is  called  thereto,  in  order  to  avoid  the  penal- 
ties provided  therefor  in  the  Public  Utilities  Act.  Re  Empire  Teleph. 
Co.  (Cal.)  664. 

II,  Stock  dividends. 

4.  A  telephone  company  was  authorized  to  issue  stock  dividends 
to  its  stockholders  in  payment  for  deferred  dividends.  Re  Nuckolls 
County  Independent  Teleph.  Co.    (Neb.)   771. 

5.  A  stock  dividend  to  cover  unpaid  dividends  was  authorized,  al- 
though only  partially  earned,  where  it  appeared  that  there  was  ample 
property  in  the  surplus  account  uncapitalized  to  cover  the  amount  of 
such  stock  dividend.    Re  Farmers  ft  M.  Teleph.  Co.  (Neb.)  956. 

6.  A  telephone  company  was  authorized  to  pay  a  dividend  for  the 
year  of  1920,  not  to  exceed  8  per  cent  on  its  outstanding  stock,  and 
to  issue  and  pay  dividends  on  an  additional  stock  dividend,  provided 
that  certain  additional  cash  receipts  were  obtained  for  retiring  cur- 
rent liabilities  and  for  providing  for  a  liquid  depreciation  reserve.  Re 
Farmers  k  M.  Teleph.  Co.  (Neb.)  956. 

SEGREOATIOir. 

See  Apportioxmbnx, 
P.U.R.1920B. 
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I.  Jurisdictiafif  powerB,  and  chiMe«  0/  OommUMon,   1^10. 

a.  In  general,  1, 

h.  Extension  of  service,  2,  8. 

e.  Abandonment  or  discontinuance  of  service,  ^^10. 
II,  Duty  to  render  service,  11. 
Ill,  Extensions,   12, 

IV.'  Abandonment  or  discontintianoe  of  service,  13^14. 
F.  Discrimination. 
VI.  Service  by  particular  uUliUes,  IS^-SS* 

a.  Automobiles,   15. 

h.  Electricity,  16,  17. 

c.  Oas,   18. 

d.  Heating,  19. 

e.  Irrigation. 

f.  Natural  gas. 

g.  Mailroads. 

h.  Street  railways,  20,  21. 
i.    Telephones,  22'^9. 

1.  In  general,  22^^^, 

2..  Extension  of  service,  2S. 

8.  Elimination  of  competMon,  26,  27. 

4.  Extension  sets,  28. 

5.  Toll  service,  29. 
i.  Water,  8(h-aa. 

1.  In  general f  30. 

2.  l^rity,  31. 

8.  Extension  of  service,  32,  83. 

Evidence  admigsible   in   proceeding  to  enjoin   electric   company  from 

entering  service  contract  with  municipality,  see  Certificates  of 

Convenience  and  Necessity,  1. 
Limitation  of  territory  to  be  served  as  ground  for  refusing  certificate 

of  convenience  to  railroad,  see  Cebtifioates  of  Convenience  and 

Necessity,  9. 
Right  to  limit  natural  gas  service  to  old  patrons  because  of  failing 

supply,  see  Discrimination,  20. 
Inadequate  service  caused  by,  war  conditions  as  aflecting  admission  of 

competition,  see  Monopoly  and  CoMPErmoN,  5. 
Payment  for,  see  Payment. 
Character  of  service  as  factor  to  be  considered  in  fixing  rates,  see 

Rates,  23. 
Quality  of  service  as  affecting  telephone  rates,  see  Rates,  5B-60. 
Reparation  for  inadequate  service,  see  Reparation,  4,  5. 
Value  of,  as  factor  to  be  considered  in  fixing  return,  see  Return,  23, 

24. 
P.U.R.1920B. 
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/.  Jurisdiction,  powers^  and  duties  of  Commission, 

a.  In  general, 

1.  Under  the  Montana  statutes,  the  Commission  has  no  authority 
to  require  a  railroad  company  to  construct  a  spur  track  at  the  site  of  a 
prospective  town  where  there  are  no  industries  or  established  business 
to  be  served,  particularly  where  the  prospective  towTi  lies  between  sta- 
tions less  than  seven  Milee  apart.  Nibbe  v.  Northern  Pacific  R.  Co. 
(Mont.)   173. 

h.  Extension  of  service, 

2.  The  Indiana  Commission  has  no  jurisdiction  to  require  a  street 
railway  company  to  ext?B4  ita  lines  outside  the  limits  of  the  city,  to 
serve  territory  that  it  has  not  entered,  and  as  to  which  it  has  assumed 
no  franchise  obligations,  and  the  service  asked  tor  is  not  essentially 
street  railway  service.  Prest-0-Lite  Co.  v.  Indianapolis  Street  R.  Co. 
(Ind.)   577. 

3.  The  Illinois  Commission  is  without  power  to  order  the  installa- 
tion of  a  water  main  with  the  usual  fire  hydrants  to  provide  for  fire 
protection  deinanded  by  residents  of  a  municipality,  since  it  is  not 
within  the  province  of  the  Commission  to  indicate  to  a  city,  the  num- 
ber of  hydrants  upon  which  it  must  pay  rental.  Sanders  v.  East  St. 
Louis  L  I.  Water  Co.  (111.)  654. 

o.  Ahandonm^ent  or  discontinuance  of  service* 

4.  The  Ohio  Commission,  under  the  Miller  Act,  has  jurisdiction 
ov«r  an  application  for  permission  to  withdraw  natural  gas  service 
from  specified  municipalities.  Re  New  Bremen-Minster  Gas  Co.  (Ohio) 
255. 

5.  The  Ohio  Commission  cannot  be  deprived  of  jurisdiction  over  a 
petition  for  the  withdrawal  of  natural  gas  service  from  specified  mu- 
nicipalities on  the  theory  that  it  has  no  jurisdiction  over  such  munici- 
palities, since  an  order  would  be  directed  to  the  company  and  not  to 
the  municipalities.     Re  New  Bremen-Minster  Gas  Co.    (Ohio)    255. 

8.  A  petition  for  permission  to  abandon  natiu-al  gas  service  will 
not  be  dismissed  by  the  Ohio  Commission  on  the  ground  that  there  is 
an  action  pending  between  the  same  parties  for  the  same  cause,  since 
the  Commission  is  given  exclusive  jurisdiction  in  such  a  case.  Re  New 
Bremen-Minster  Gas  Co.    (Ohio)    255. 

7.  Disputes  between  telephone  companies,  over  the  proper  division 
of  toll  receipts,  do  not  warrant  the  discontinuance  of  the  service  with- 
out application  to  the  Commission.  Tri-County  Teleph.  Co.  v.  Gandy 
Switchboard  Co.   (Neb.)   760. 

8.  Automobile  transportation  companies, ,  upon  the  suspension  of 
service  without  the  consent  of  the  Commission,  will  be  regarded  as 
having  relinquished  any  operative  rights  conferred  by  order  of  the 
Commission.    Re  De  Luxe  Transp.  Co.   (Cal.)  679. 

P.U.R.1920B.     ,  71 
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9.  An  agreement  by  the  consumers  of  a  public  utility  to  release 
the  owner  thereof  from  aU  obligaticms  to  deliver  water  to  them  in 
the  event  of  his  securing  a  buyer  for  his  property,  is  not  binding  on 
the  California  Commission,  and  therefore  such  owner  cannot  discon- 
tinue service  unless  he  complies  with  the  laws  la  respect  thereto.  Re 
Van  Hooeear  <Cal.)  924. 

10.  The  New  York  Commission  must  disapprove  a  dedaration  of 
abandonment  of  a  street  railway  line  as  a  whole,  where  it  appears  that 
a  portion  of  the  line  proposed  to  be  abandoned  serves  public  conven* 
ience,  since  the  Commissicm  has  no  power  to  modify  the  "declaration 
of  abandonment"  submitted  for  its  approval,  so  as  to  render  it  applica* 
ble  only  to  that  portion  of  the  line  which  does  not  serve  public  con- 
venience.   Re  Orange  County  Traction  Co.  (N.  Y.  2d  Dist.)  197. 

11,  IH^  to  render  eerviee. 

Statement  that  Commission  will  not  punish  utility  for  defective 
s^vice  intentionally  caused  by  striking  employees,  p.  601. 

11.  A  public  utility  should  not  be  punished  by  general  reparation 
orders  because  of  defective  service  due  to  a  strike,  where  no  negligence 
on  the  part  of  the  company  is  shown,  and  where  it  has  put  forth  every 
reasonable  effort  to  overcome  the  conditions  caused  thereby,  and  where 
the  testimony  fails  to  show  that  the  consumers  have  paid  for  a  product 
they  have  not  received.  Public  Service  Commission  v.  Seattle  Lighting 
Co.   (Wash.)   488. 

///.  ExtensiofiB* 

12.  The  practice  of  an  electrical  company  to  make  extensions  and 
service  connections  dependent,  in  some  measure,  upon  the  willingness 
of  consumers  so  supplied  to  provide  the  necessary  capital  therefor,  is 
not  ordinarily  justified.  Falmouth  v.  Buzzards  Bay  Electoic  Co. 
(Mass.)  935. 

rr.  Abandonment  or  discontinuance  of  service* 

Discussion  of  duty  of  utility  to  render  service  although  operating 
at  a  loss,  p.  195. 

13.  A  street  railway  company,  having  received  valuable  rights  and* 
privileges  from  the  public,  and  having  entered  upon  the  enjoyment  of 
them,  cannot  be  permitted  to  cease  its  activities  upon  the  mere  fear 
that  decreased  income  will  result  from  an  increase  in  fare.    Re  Durango 
R.  A  Realty  Co.   (Colo.)   505. 

14.  The  Arizona  Commission  refused  to  permit  an  electric  company, 
to  abandon  service  on  a  branch  line  where  the  income  of  the  entire 
system  \\-as  adequate  and  the  service  on  the  branch  lins  was  inaugu- 
rated by  the  company  acting  upon  its  own  initiative,  the  service  had 
been  available  for  many  years,  and  the  community  had  been  lead  ta 
rely  upon  shch  service.  Re  Ray  Electric  &  Teleph.  Co.  (Ari£.)  286. 
P.U.R.1920B. 
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F.  BiaeriminatUfn* 

For  diBcrimination  in  service,  see  Dzsobihination,  20. 

VI.  Service  hy  partieular  uUUtieem 

a.  Automobiles. 

Discussion  of  Talne  of  auto  truck  line  in  development  of  various 
interests  in  Nevada,  p.  347. 

Discussion  of  disadvantages  of  using  auto  bus  line  as  substitute 
for  street  railway  service,  p.  187. 

Discussion  of  re>)uest  of  Federal  autliorities  that  auto  truck  lines 
be  used  to  relieve  railroads,  p.  339. 

15.  The  provisions  of  tke  Nevada  statute  requiring  railroads  to 
establish  depots,  are  not  applicable  to  auto  truck  lines,  since  they 
make  direct  delivery  and  receipt  of  traffic.  Be  Ginocchio  Brothers 
(Nev.)  326. 

h.  Eleciriciiy* 

16.  The  Illinois  Commission,  having  prescribed  mlea  establishing 
standards  and  limits  of  voltage  regulations,  it  is  to  be  presumed  that 
the  consumer  is  entitled  to  service  conforming  to  such  standards,  and 
that  he  should  not  be  required  to  be  put  to  any  additional  expense  to 
obtain  service  conforming  to  such  standards,  providing  he  is  not  im- 
reasonable  in  his  own  use  of  the  service.  Re  Commonwealth  Edison 
Co.  (111.)  700. 

17.  Under  the  Illinois  Conunissicm's  General  Order  No.  59,  covering 
the  construction,  ownership,  and  maintenance  of  electric  distribution 
circuits  in  rural  districts,  an  electric  company  is  not  required  to  obtain 
a  certificate  of  convenience  and  necessity  for  the  extension  of  service 
to  rural  lines  owned  and  maintained  by  a  mutual  association  for  opera- 
tion without  profit.    Be  Greenview  Electric  light  &  P.  Co.  (IlL)  218. 

e.  etas. 

Discussion  of  effect  of  sulphur  in  gas,  p.  499. 

Discussion  of  effect  of  air  in  gas,  p.  493. 

Statement  of  standard  heating  quality  of  gas,  p.  492. 

Discussion  of  requisite  heating  quality  of  gas  to  oomplj  with 
standards  of  the  Illinois  Commission,  p.  747. 

Discussion  of  effect  of  pressure  as  affecting  quality  of  gas  service 
p.  494. 

18.  In  increasing  the  rates  of  a  gas  company,  the  Michigan  Com- 
mission stated  that  the  increase  waa  upon  the  imdcrstanding  that  the 
company  should  furnish  reasonably  adequate  service  and  should  main- 
tain the  quality  of  its  gas  in  accordance  with  certain  standards  laid 
down  by  the  Conunission.    Holland  v.  McGuire  (Mich.)  149. 

d.  Mealing. 

19.  If  a  steam  heating  distribution  ^stem  is  so  designed  that  tB- 
P.U.B.i920B. 
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herent  difficulties  are  met  in  removiDg  mait  oondensation,  the  com- 
pany should  place  separators  on  the  service  pipes  so  that  a  good  qual- 
ity of  steam  will  be  assured;  and  where  such  separators  dhow  that 
water  is  being  carried  over,  the  company  should  install  traps  upon  its 
mains  to  eliminate  the  trouble.    Re  Decatur  R.  &  Light  Co.  (111.)  705. 

e.  Irrigatian. 

Discussion  of  necessity  of  irrigation  company  measuring  water 
seryed  to  patrons,  p.  638. 

Discussion  of  necessity  of  irrigation  consumers  observing  rules  for 
conservation  of  water,  p.  638. 

/.  Natural  ga9. 

Discussion  of  amount  of  natural  gas  ordinarily  consumed  by  aver- 
age family,  p.  402. 

g.  Railroads. 

Discussion  of  obsolete  character  of  standard  railroad  equipment 
for  rendering  local  short  haul  service,  p.  345^ 

Statement  showing  comparison  of  cost  of  operating  steam  train 
and  motor  car  over  short  line,  p.  346. 

h.  Street  railways. 

Discussion  of  advantages  of  operation  of  one-man  cars  on  street 
railways,  p.  117. 

Discussion  of  advantages  of  operating  one-man  cars  on  street  rail- 
way, p.  180. 

20.  A  street  railway  company  should  not  be  allowed  to  abandon 
service  where  it  has  not  exhausted  all  reasonable  and  practicable  means 
to  meet  its  operating  requirements.  Re  Durango  R.  &  Realty  Co. 
(Colo.)   506. 

21.  The  Nevada  Commission  authorized  a  company  operating  a 
street  railway  and  an  interurban  railway  to  abandon  its  city  street 
railway  lines,  where  it  appeared  that  the  total  earnings  of  the  company 
for  the  past  year  was  less  than  half  of  the  operating  expenses,  taxes, 
interest  on  indebtedness,  etc.,  and  it  appeared  that  the  cost  of  putting 
the  existing  system  into  a  safe  and  proper  condition  was  absolutely 
prohibited.     Re  Reno  Traction  Co.   (Nev.)   178. 


i.  Telephones. 

1.  I  ft  general. 

Discussion  of  what  constitutes  value  of  telephone  service  to  sub- 
scribers, p.  424. 

Discussion   of  factors  entering  into  satisfactory  and   dependabls 
teUphone  service,  p.  410. 
P.U.R.1920B. 
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22.  Before  tekphooe  seryice  is  abandoned^  it  is  the  duty  of  the  eom^ 
pany  to  the  public,  to  take  all  reasonable  steps  to  operate  the  prop- 
erty successfully.     Re  Bellingham  Teleph.  Co.   (Minn.)   941. 

23.  To  the  extent  that  inadequate  telephone  service  is  attributaUe 
to  the  unprecedented  increase  in  traftc  and  the  inability  of  telephone 
companies  to  secure  and  keep  efficient  operators,  it  is  difficult  to  find 
reason  for  holding  the  companies  responsible  where  reasonable  wages 
are  paid.    Re  Central  U.  Teleph.  Co.   (Ind.)  813. 

24.  The  Indiana  Commission  will  require  telephone  companies  to 
render  the  highest  standard  of  service  possible,  and,  while  they  should 
be  relieved  of  the  responsibility  for  inadequate  service  resulting  from 
conditions  over  which  they  have  no  control,  they  will  be  held  strictly 
responsible  for  rendering  adequate  service  to  the  extent  of  their 
ability.    Re  Central  U.  Teleph.  Co.   (Ind.)   813. 

2.  Extension  of  service. 

Discussion  of  extension  of  telephone  service  as  means  of  developing 
%  state,  p.  483. 

25.  The  Arizona  Commission  refused  to  require  a  telephone  com- 
pany to  extend  its  lines  for  one-half  mile  to  serve  a  single  consumer, 
where  there  was  no  prospect  of  securing  any  other  patrons  from  the 
extension.  Hanson  ^r.  Mountain  States  Teleph.  4t  Tele^.  Co.  (Ariz:> 
647. 

8»  Elimination  of  competition, 

26.  The  Michigan  Commission  favors  a  unified  telephone  service 
throughout  the  state.  Re  Fixing  Temporary  Toll  Rates  and  Charges 
(Mich.)   876. 

27.  The  efficiency  and  usefulness  of  the  telephone  business  depends 
upon  a  high  degree  of  unification  and  co-ordination,  and  elimination 
of  competitive  conditions;  and,  therefore,  efforts  toward  unification 
and  consolidation  of  service  should  be  encouraged.  Re  Central  U. 
Teleph.  Co.  (Ind.)  818. 

4,  Extension  sets. 

28.  The  Hawaiian  Commission  struek  out  of  the  proposed  rate 
schedule  of  a  telephone  company,  a  note  to  the  effect  that  an  extension 
to  a  country  telephone  must  be  in  the  same  building  as  the  main  in- 
strument, since  they  deem  sueh  requirements  to  be  unreaeoaable.  Be 
Mutual  Teleph.  Co.   (Hawaii)  565. 

5.  Tott  service. 

Discussion  of  fraudulent  use  of  toll  lines,  p.  445. 

Classification  of  toll  telephone  service  into  station-to-station  serY* 
ice,  person-to-person  calls,  appointment  calls,  me^sengir  ^  eidlt,  ftDft 
collet  calls,  p.  878. 

29.  The  time  limit  of  three  minutes  for  toll  cMb  lor  country  tele- 
P.U.R,1020B, 
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phone  flubftcriben  should  be  increased  to  fire  minutes,  where  by  far 
the  greatest  proportion  of  tho  country  subscribers  use  of  the  telephone 
is  for  long  distaaos  purposes.    Re  Mutual  Teleph.  Co.  (Hawaii)  565. 

i.  Water. 
1.  In  general, 

30.  A  water  company  should  not  be  required  to  maintain  expensiye 
service  installations  solely  as  a  standby  to  serve  one  large  consumer 
in  emergency  cases,  unless  such  consumer  is  willing  to  pay  a  reason- 
able return  on  the  cost  of  such  service  in  addiUon  to  the  regular  rate 
for  water  actually  used.    Re  East  Bay  Water  Co.  (CaL)  127. 

2.  IPuritff, 

31.  In  the  event  of  the  failure  of  a  water  company  to  restrain  an 
oil  company  from  polluting  the  water  of  a  stream  above  the  water 
company's  intake,  it  is  the  duty  of  the  utility  to  remove  such  intake 
above  the  source  of  pollution  or  to  provide  some  other  means  of  pro- 
viding wholesome  water  free  from  offensive  taste  or  odcw.  Independ- 
ence V.  Independence  Waterworks  Co.   (Mo.)   502. 

B.  ExtenMan  of  service. 

Specification  of  alternative  methods  of  providing  for  water  main 
extensions  to  serve  prospective  consimiers  beyond  the  usual  limits,  p. 
658. 

32.  The  Illinois  Commission  has  never  adopted  rules  covering  water 
service  extensions  in  view  of  the  fskit  that  the  ordinance  requirements 
under  which  the  various  utilities  operate  are  not  imiform.  Sanders 
T.  Esst  St.  Louis  &  I.  Water  Co.   (111.)  654. 

33.  In  general,  water  main  extensions,  when  made,  should  be  of  a 
permanent  nature,  but  such  permanent  extensions  are  not  always  fea- 
sible and  partieulsrly  at  a  time  when  the  cost  of  labor  and  materiala 
is  abnormally  high.  Sanders  v.  East  St.  Louis  k  1.  Water  Co.  (I1L| 
654. 

SERVICE  C^HAROE. 

Uniform  service  diarge  for  gas  regardless  of  size  of  meters,  see 

DiSCRtMTNATION,    12. 

Validity  of,  see  Rates,  86-39. 

Cost  of  installing  gits  service,  see  Rates,  47. 

Telephone  installation  charges,  see  Rates,  62^-64. 

■BRVICES. 

Capitalization    of    uncompensated    services    of    stockholders,    see 
Valuation,  55. 

MAETKAOKS. 

Requiring  owner  of  elevator  to  pay  for  use  ^  sldetmdr,  see  Dis- 
omiiifAaaoNi  16«     < 
P.UJ1.1920B. 
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8INKIHO  FTTlfB. 

Consideration  of  toeraed  d«preektftoii  tn  raluktion  proceeding, 
where  the  depreciation  Allowanoe  was  made  on  sinking  fund 
basis,  see  Valuation,  22. 

Discussion  of  the  "straight  line"  and  ''aisking  fund"  methods  ot 
computing  depreciation,  p.  167« 

SOUTH  CABOLINA. 

Construction  of  South  Carolina  statute  relativt  to  expenses  of 
Commission,  see  CoimissiONS,  !• 

SPECIAL  COMMISSION. 

Public  Utilities  Commission  as  a  "special**  Commission,  within 
the  meaning  of  the  Colorado  Constitution,  providing  for  self- 
government  of  cities,  see  Constitutional  Law,  2,  3. 

SPUR  TRACKS. 

Authority  of  Commission  under  Montana  statute  to  require  rail- 
road to  construct  spur  track  to  prospective  town  site,  see 
Service,  1. 

STANDARDS. 

Illinois  standards  of  electric  service,  see  Sebvice,  16. 

Of  gas  service,  see  Sebvioe,  18.  , 

STANDBY  SERVICE. 

Amortization  of  superseded  steam  plant  not  needed  as  standby 

plant,  see  Retubn,  18. 
Water  company  not  required  to  render  standby  service  solely  to 

large  consumer,  see  Service,  30. 

9TATE. 

Failure  of  state  to  regulate  rates  of  elevator,  as  affecting  status  as 

public  utility,  see  Public  Utilities,  2. 
Surrender  by  state  of  rate-making  power  not  implied,  see  Rates, 

20. 
Telephone  company  to  be  given  return  sufficient  to  develop  state, 

see  Retubn,  20. 

STATIONS  AND  STOPS. 

Applicability  to  anto  truck  line  of  Nevada  statute  requiring  rail- 
road company  to  maintain  station,  see  Service,  15. 
Certiorari  to  review  order  fixing  rental  for  union  statioii,  see^CES- 

TIOBABI,  1. 

Equal  railroad  rates   in  same  municipal  or  station-  limits,   see 

Rates,  49. 
Railroad  betterments  as  chargeable  to  capital,  see  Valuation,  64. 

STATION-TO-STATION. 

•  >    Station-to-station  charge  to  be  loWer  than  person-to-person  charge, 

»ee  DiSCBIMINATION,  17.  *  '    * 

P.U.R.1920B.  * 
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BTATUTE  OF  IJMITATIONS. 

Limitation  of  action  for  reparaiioa  uadfr  Peniii^lTaiiia  etatnte. 

Bee  BfPABATlON^  6.. 

STATUTES. 

Time  for  appeal  after  rehearing  under  Illinofs  statute,  see  Appeai. 
AND  Review,  3. 

Jurisdiction  of  Commission  under  Colorado  statute  over  automo- 
biles not  operated  in  competition  with  railroads  or  street 
railways,  see  AuixmOBiLES,  1. 

Right  of  company  organized  under  New  York  Business  Corpora- 
tions Law,  to  engage  in  business  covered  by  Railroad  or 
Transportation  Corporations  Law,  see  Automobiles,  3. 

Power  of  Conomission  under  New  York  statute  with  reference  to 
location  of  railroads,  see  Certificates  of  Convenience  and 
Necessptt,  2,  3. 

What  constitutes  necessity  imder  Colorado  statute,  see  Certif- 
icates OF  Convenience  and  Necessitt,  4. 

Validity  of  certificate  of  convenience  under  New  York  statute,  see 
Certificates  of  Convenience  and  Necessity.  5,  6. 

Construction  of  South  Carolina  statute  relative  to  expenses  of 
Commission,  see  Commissions,  1. 

Validity  of  Arkansas  statute  creating  Corporation  Commission^ 
see  CoMidissiONs,  2. 

Power  of  Iowa  Commission  to  pass  upon  validity  of  statute,  see 
Commissions,  5. 

Validity  of  statute  requiring  railroad  to  repair  highways,  see  Con- 
stitutional Law,  6. 

Contract  for  free  service  under  Pennsylvania  statute,  see  Dis- 
crimination, 4. 

Right  of  electric  company  under  Idaho  statute,  to  make  an  exten- 
sion to  supply  a  municipal  plant  in  occupied  territory,  see 
Monopoly  and  Competition,  1,  2. 

Application  of  Public  Service  Company  Law  to  municipalities,  tee 
Municipalities,  1. 

Sufficiency  under  Nebraska  statute  of  complaint  as  to  parties,  B6» 
Parties,  2. 

Cities  as  public  utilities  under  Colorado  statute,  see  Pubuo  Utili- 
ties, 4. 

Hufticipal  plants  as  public  utilitieB  under  Idaho  statute,  see  Pub- 
lic Utilities,  7. 

Duty  0f  railroad  under  Iltinoie  statute  to  give  through  rates  to 
interurban  railway,  see  Rates,  52. 

Duty  of  Commission  under  New  York  statute  to  pass  upon  rea- 
sonableness of  increase  in  rates,  see  Rates,  7. 

Statutory  power  of  New  York  Commission  to  change  municipal 
contract  rates,  see  Rates,  8.  y ,  t  .  v 

Power  of  Nebraslca  Commission  to  change  statutory  divi^iMi  of 
telephone  toll  charges,  see  Rates,  9«  10. 
P.U.R.1920B. 
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STATUTES — continued.  »     •    .       . 

Burden  of  proof  under  P^nnsylvanU  statute  as  t6  rea^onableneas 
of  rates,  see  Ratbb,  28. 

Burden  of  proof  under  New  York  statute  as  i6  te$Morldhietik^ '  A 
rates,  see  Bkm,  89« 

Burden  of  proof  under  Oalifomia  statute  as  to  reasonableness  of 
rates,  see  Rates,  30. 

Limitation  of  action  for  reparation  under  Pennsylvania  statute, 
see  Repaiaxion,  a. 

Power  of  Commission  under  Illinois  statute  to  fix  rates  pending 
tinal  valuation,  see  Retubn,  1. 

Validity  under  California  statute  of  sale  of  property  without 
consent  of  Commission,  see  Sale,  1. 

Validation  under  California  statute  of  illegal  issue  of  securities, 
see  Secubitt  Issues,  3. 

Authority  of  Commission  under  Montana  statute  to  require  rail- 
road to  construct  spur  track  to  prospective  town  site,  see 
Service,  1. 

Applicability  to  auto  truck  line  of  Xevada  statute  requiring  rail- 
road company  to  maintain  station,  see  Service,  15. 

Discussion  of  presumption  arising  from  deposit  with  the  Secretary 
of  the  State  of  a  statute  duly  signed  by  the  Governor,  and  published 
as  a  law,  p.  290. 

1.  A  ruling  by  the  court  of  appeals  that  the  New  York  Com' 
missions  have  not  been  given  jurisdiction  to  change  municipal  fran- 
chise rates  of  street  railways,  must  be  deemed  to  have  been  approved 
by  the  legislature  by  the  subsequent  amendment  of  the  law  reducing 
membership  of  the  Commission  of  the  First  District,  and  directing  that 
it  be  deemed  one  continuing  Commission.  People  ex  reL  New  York  ▼, 
Nixon    (N.  Y.  Sup.  Ct.  Sp.  T.)   368. 

STEAM  HEATING. 

See  Heating. 

STEAK  puurr. 

Amortization  of  superseded  steam  plant  of  electric  company,  see 
Return,  18. 

STEAM  RAIXAOAl^S, 

See  Railboads. 

■I     '  ' 

STOCK. 

Land  company  owning  stock  of  water  company  as  public  utility, 

see  PoBuo  Utilities,  3. 
Market  value  of,  as  factor  to  be  considered  in  fixing  rates^  see 

Rates,  24. 
Purchasers  of  stock  as  entitled  to  dividends,  see  Return,  44. 
Issuance  of,  see  Securttt  Issues. 
Allowance  for  discount  oh  securities  in  valuation  proceeding,  see 

Valuation,  49-51. 
P.UJt.l920B. 
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STOCK  DIVIDENDS. 

^     ^ .  Issuance  of,  ^  ^ysir^  Jbbuis^  4r4», 

fI><KSHOX|>EBS.      .       . 

Notice  of  meeting  of,  see  Public  UTXumi,  L 

Iktitled  tto  dividende,  we  Bsrumn,  44. 

Ck>n8ideration    of   unpaid   dividends   and   rebates   is   ascertaining 

original  cost,  see  Valuation,  14. 
Capitalization  of  uncompensated  seryices»  iee  Valuation,  56. 

STOPS. 

See  Stations  and  Stops. 

STORMS. 

As  causing  depreciation,  see  Dbpbbciation,  5. 

STOVE  RUNS. 

Cost  of,  as  chargeable  to  operation,  see  Valuation,  52. 

STRAIGHT  LINE. 

Discussion  of  the  ^Istraight  line"  and  ''sinking  fond"  metliods  of 
computing  depreciation,  p.  167. 

STREAMS. 

Jurisdiction  of  Missouri  Commission  over  private  corporations 
polluting  streams  from  which  water  company  taivcs  its  supply, 
see  Commissions,  8. 

Street  raHtWays. 

Jurisdiction  of  Commission  under  Colorado  statute  over  auto- 
mobiles not  operated  in  competition  with  railroads  or  street 
railways,  see  Automobiles,  1. 

Policy  of  New  York  Commission  with  respect  to  permitting  auto- 
mobile  competition    with    railroads   and   street   railway   sea 

MONOPOLT   AND   COMI'ETITION,   ^ 

Consideration  to  be  given  to  regular  patrons  of  street  railway,  see 
Rates,  53. 

Commission  to  consider  street  railway  jrat^  .  when  Arbitxatuif 
wagCH  to  employees,  see  Return,  10. 

Entire  street  railway  system  to  be  considered  as  a  whole,  see 
Return,  27,  28. 

Reasonableness  of  return  of  street  raUway,  see  Return,  36. 

Power  of  Commission  to  require  street  railways  to  extend  lines 
beyond  city  limits,  see  Service,  2. 

Approval  by  New  York  Commission  of  declaration  of  abandon- 
ment, see  Service,  10. 

Right  of  street  railway  company  to  abandcm  service  because  of 
possibility  of  decreased  income,  see  Sebviqe,  J3. 

Abandonment  of  street  railway  service,  see  Service,  20,  21. 
P.U.R.1920B. 
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STREET  HAILWAYS— continued.  ■  ^ 

Difcusfioii  oi  aAvaatafcvi  of  operatkn  of  one-iiMui  cftrt  <ni  street 
railways,  pp.  117,  180. 

1.  A  fraachite  for  the  epermtioo  of  a  street  vailway  IkM  wAH  not 
be  diBapproved  merely  became  it  exelndee  tlie  use  of  mdergroiind  con- 
duite  and  provides  for  overhead  trolley  wires.  Ke  Hastings  R.  Co. 
(N.  Y.  2d  DUt.)  29. 

2.  A  franchise  granted  to  a  street  railway  company  which  per- 
mits the  storage  of  cars  upon  a  street  of  a  village,  will  be  approved 
only  upon  the  condition  that  cars  are  not  left  upon  the  etreels  except 
for  such  time  a«  may  be  necessary  after  the  completion  of  a  run  until 
they  can  commence  in  prompt  course  of  operation  their  return  trip. 
Re  Hastings  R.  Ck>.  (N.  Y.  2d  Diet.)  29. 

8TRE3STS. 

8ee  HiOHWATS  and  Streets. 

STRIKES. 

Reparation  for  inadequate  service  caused  by  strike,  in  absence  of 
negligence  on  part  of  company,  see  Service,  11. 

SUBSCRIBERS. 

Generally,  see  Consumers  and  Patrons. 

Rural  line  rates  to  city  consumers,  see  Discrimination,  19. 

SUBSIBIART  COMPANT. 

Payment  under  license  contract  to  parent  telephone  company  as 
an  operating  expense,  see  Return,  5,  6. 

SUBURBAN  SERVICE. 

Entire   street  railway  system  to  be  considered  m  a  whole,  see 
RJCTXTXN,  28. 

SUMMER. 

Electric  rates  to  summer  consumers,  see  I>i8CRIKINATI0N,  10,  11. 

SUPERSEDED  PROPERTY. 

Amortization  of,  see  Return,  17,  18. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  61* 

SUPPLY. 

Right  to  limit  natural  gas  service  to  old  patrons  byftiise  of  faUv 
ing  supply,  see  Discrimination,  20. 

SURPEUS. 

Effect  of  sale  of  surplus  electricity  by  industrial  ooneem,  see  PuB- 

uc  Utilities,  5. 
Sale  of  surplus  current,  see  Ratbs,  41. 
'     Surplus  set  adde  f6r  protection  of  stockholderf  and  propertlet^ 

see  Return,  45. 
P.U.R.1920B. 
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TAXES  AND  TAXATION. 

Am  fiMed  eost^  not  dependeai  upon  number  of  ootttumen,  we  Ratbs, 

2. 
Adjusitat  of  tazcw  at  betweeii  ftvp^rty  tluit  does  sud  propertj 

that  does  not  reoeiTe  fire  protection,  tee  Batbb,  77. 

TAXES  DURING  OONSTRVOTION. 

CouBideratioB  of,  in  raluation  proceeding,  see  VALtJATiON,  33. 

TBXSPtfONES. 

Apportionment  of  general  and  oflSce  expenses,  see  AppOBTioimxifT, 

2. 
Apportionment  of  telephone  toll  reyenues,  see  ApPORTiONMEin*,  S. 
Depreciation  of  telephone  plant,  see  Depbboiation,  12-15. 
Discrimination  in  telephone  rates,  see  DisoBiumATiON,  17-19. 
Form  of  bills  for  payment,  see  Payment,  7. 
Reconnection  charge,  see  Payment,  8. 
Power  of  Nebraska  Commission  to  change  statutory  division  of 

telephone  toll  charges,  see  Rates,  9,  10. 
Nebraska  Commission  as   fixing  rates  for  telephone  exchange   in 

Kansas,  see  Rates,  15. 
Rates  of,  see  Rates,  54-75. 
Payment  under  license  contract  to  parent  telephone  company  as 

an  operating  expense,  see  Return,  5,  6. 
Telephone  company  to  be  given  return  sufficient  to  aid  in  develop- 
ment of  state,  see  Retubn,  20. 
Return  of  wireless  department  not  considered  in  fixing  telephone 

rates,  see  Return,  25. 
Reasonableness  of  return  of  telephone  company,  see  Return,  S7~ 

40. 
Dispute  as  to  division  of  toll  revenues  as  justifying  discontinuance 

of  service,  see  Service,  7. 
Extension  of  telephone  service  for  one-half  mile  to  serve  a  single 

consumer,  see  Service,  25. 
Elimination  of  competition   between  telephone   companies   within 

the  state,  see  Service,  26. 
l^me  limits  on  telephone  toll  service,  see  Service,  29. 
Discussion  of  Federal  operation  of  telephones,  p.  436. 
Discussion  of  percentage  condition  of  telephone  property,  p.  960. 

TttttBXTOttlr. 

Limitation  of  territory  to  be  served  as  ground  for  refusing  oer> 
tificate  of  convenience  to  railroad,  see  Certificates  or  C9th 

VKNIENCB  AND  NECESSITY,   9. 

TBiROirOH  RATES. 

,  Duty  of  railroad  under  Illinois  statute  to  give  througli  rates  tn 
inlerurban  railway,  see  Rates,  5SL 
P.UJt.l920B. 
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HiM  IkMT  Appeal  mfter  rebeoring  UBder  lUiBeb  ftatwtt,  •••  Abpial 

AND  Rkvikw,  a. 
For  payment  of  bills,  see  Patiient,  0. 
For  rehearing,  eee  Pbocbdubx. 
Time  limit  on  telephone  toll  service,  see  8iBfiGi»  20.  - 

TOIX  SERVICE. 

Apportionment  of  telephone  toll  reyenues,  see  Asposisonmbft,  3. 
Free  telephone  toll  service  as  discriminatory,  see  Discbimination, 

18. 
Power  of  Nebraska  Commission  to  change  statntery  <Uviei99  el 

telephone  toll  charges,  see  Rates,  9,  10. 
Continuation  of  Federal  classification  of  toll  charges  in  Nebraska, 

see  Rates,  57. 
Telephone  toll  charges,  see  Rates,  65-71. 
Dispute  as  to  divisicm   of  telephone  toll  revenues   as  justilying 

disocmtinuance  of  service,  see  Seevics,  7. 
Time  limits  on  telephone  toll  service,  see  Seevice^  20. 

TOWHS. 

Authority  of  Conpnission  under  Montana  statute  to  require  rail- 
road to  construct  spur  track  to  prospective  town  site,  see 
Sebviob,  1. 

TRACKS. 

Requiring  elevator  owner  but  not  track  shipper  to  pay  for  use  of 
.sidetrack,  see  Dibobihu^ation,  16. 

TRANSFER. 

Validity  under  California  statute  of  sale  of  property  without 
consent  of  Commission^  see  Sale^  1. 

• 
TRANSFORMERS. 

See  Electricity. 

TRANSPORTATIOK  CORPORATIOITS  lAW. 

Right  of  company  organized  under  New  York  Business  Corpora- 
tions Law,  to  engage  in  busineps  covered  by  Railroad  or 
Transportation  Corporations  Law,  see  Automobiles,  8. 

TRIAL. 

1.  A  jurisdictional  fact  that  a  bridge  was  made  for  the  accommo- 
dation, safety,  or  convenience  of  public  travel  on  the  highway,  is 
sufficiently  shown  by  findings  that  a  bridge  was  directly  imder  a  rail- 
road overpass;  that  there  was  a  highway  there,  the  bridge  beis^  spoken 
of  as  a  ''highway  bridge*"  Waterbury  v.  Central  Vermont  R.  Co«  (Vt. 
Sup.  Ct.)  972. 
P.U.R.1920B. 
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TBOIXETS^ 

Approval  of  Inuickise  of  street  rftilwaj  proviiUpf  lor  Aforheod 
trolley  wiree,  eee  Stbest  Bailwato^  1. 

TRUCKS. 

See    AUT01C0BILE8. 

inriNOOBPORATED  AMOOIATIONII. 

As  puMie  utilities,  see  Public  Utilitiss,  6. 

Right  to  portion  of  telephone  toll  charge,  see  Ratm,  611 

imioir  BTATioirs. 

Certiorari  to  review  <»'der  flxinf  rantnl  lor  union  station,  tee  Ob- 

TIOBABI,   1. 

UHITED  STATES. 

Possession  of  United  States  mail  carrying  contract,  as  eridence  of 
public  necessity  for   operation  of  stage  line,  see  Moropolt 

▲ND   GOMPBTTnOIT,   4. 

UNIT  PRICES. 

Use  of,  in  ascertaining  reprodnction  cost,  see  VaIuatioic,  19-18. 

U  A  USED  PROPERTT. 

Valuation  of,  see  Valuation,  68-64. 

txisE. 

As  an  element  of  depreciation,  see  Depbeciatioit,  6. 
Kates  for  natural  gas  increased  as  consumption  inomases  withovi 
regard  to  use,  see  Discbimination^  13-15. 

UTILITIES^ 

See  Public  Uthjtibs. 

VALUATION. 

/•  A9C€rtainment  of  value  or  coat,  1~'19» 
a.  Of  value  for  rate  maMng,  1^13. 

1,  In  general,  1—5. 

2,  Original  coat  aa  measure,  6. 

3.  Reproduction  coat  as  meaaure,  I'^lt^ 

4.  Boole  value  aa  measure,  19. 
3.  Sale  price  aa  measure,  13, 

6,  Ascertainment  of  original  coat,   14. 

7.  Aacertainment  of  reproduction  cost,  13^13. 
ft.  Of  valtie  for  aecuritp  iasues,  19, 

II4  OsHsidcration  ofmecnted  depredrnticn,  90'^4. 
III.  Consideration  to  1^  given  to  favorable  locatUm^  23. 
P.UJ1.1920B.  - 
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VALUATION— confrnwud. 

TV,  Iffmphijsical  ^enients  affecting  value,  26^1.   .  , 

a.  Overhead  ebcpenses^  26—48. 
i:  In  generat,  26-28, 

2.  Interest  during  {instruction,   29—32, 
8,  Taxes  during  amstruction,   33,  ,, 

4,  Cost  of  promoting  and  financing,  84—37p  , 

5,  Organization  expenses,  38—41,  . 

6,  Engineering  and  superintendence,  42—44. 

7,  Cost  of  recruiting  labor,  45, 

8,  Contingencies  and  omissions,  46—48,  ^  ^ 
h.  Discount  on  securities  and  hrolcerage,   49—51, 

F.  Items  and  eocpenses  chargeable  to  capital,  52—57, 
Tl.  Valuation  of  particular  Icinds  of  tangible  property,  58—70, 
a.  Property  not  used  or  useful,  58—64.  ^  ^      ^ 

1.  In  general,  58— 60, 

2.  Superseded,  or  obsolescerU  property,    61,    62.      ^ 
8,  Investment  in  excess  of  present  needs,  63,  6^« 

h.  Property  not  oivned,  65, 

c.  Donated  property,  66. 

d.  Lands,   67,  68. 

1.  In  general,  67, 

2.  Appreciation  f    68. 

e.  Working  capital,  69,  70. 

VII,  Valuation  of  particular  Icinds  of  intangible  property,  71* 
80. 
a.  Going  value,  71—80, 

1.  In  general,   71—74. 

2,  Ascertainment,  75—80. 
h.  Contracts, 

Power  of  Commission  under  Illinois  statute  to  fix  rates  pending  final 

valuation,  see  Return,  1. 
Fair  value  as  basis  of  return,  see  Rbtubn,  2,  3. 

/.  Ascertainment  of  value  or  cost. 

a.  Of  value  for  rate  making. 

1,  In  general.  ' 

Discussion  of  rules  for  ascertaining  fair  value,  p.  267. 

Discussion  of  factors  to  be  considered  in  ascertaining  fair  vahif 
f^r  rate  making,  p.  989. 

Discussion  of  factors  to  be  considered  in  determining  fair  value, 
p.  711. 

Discussion  of  elements  to  be  taken  into  consideration  in  determin- 
ing fair  value  for  r^te  making^^p^  7^9. 

1.  Fair   value   for   rate-making  purposes   is   not   necessarily   syn- 
oir^aaoutf  with  what  is  khown  ariiong  economists  a?  "exchange  value." 
Milwaukee  v.  Raflroad  Commission   (Wis.  C.  Ct.)   976. 
P.U.R.1920B. 
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2.  In  fixing  fair  value  for  rat^  mi|kii^,  a  CkanixUMioA  which  hmd 
made  a  recent  careful  and  complete  revaluation  of  the  utility  companj'i 
property  on  correct  legal  principles,  is  not  limited  to  the  use  of  a 
prior  valuation  of  the  company's  property  plu«  .  additions  thereafter 
made,  especially  where  the  prior  valuation  \vas  merely  supplementary 
to  a  still  earlier  valuation,  where  insufficient  overheads  were  allowed 
in  the  prior  valuation,  where  land  values  have  sin^  appreciated, 
and  where,  in  making  the  valuations,  it  was  necessary  to  make  certain 
apportionments  of  the  property  between  different  departments  of  the 
utility  on  a  use  basis,  and  the  use  has  changed.  Milwaukee  v.  Rail- 
road Commission   (Wis.  C.  Ct.)   976. 

3.  The  Wisconsin  Commission  adheres  to  its  former  judgpent  that 
the  railway  property  of  the  Milwaukee  Electric  Railway  &  Light 
Company  as  of  January  1,  1914^  was  represented  by  ^e  engineer's 
estimate  of  the  reproduction  cost  new  to  which  no  further  allowance 
for  ^oing  value  or  working  capital  should  be  mad^e,  but  that  consider- 
ation should  be  given  to  materials  and  supplies  at  hand,  and  that 
using  this  as  a  basis,  the  fair  value  for  rate  meking  can  be  arrived 
at  by  including  additions  to  the  property  since  January  1,  1914.  Mil- 
waukee V.  Railroad  Commission  (Wis.  C.  Ct.)  976. 

4.  In  applying  the  *'fair  value"  iu)e,  which  requires  the  exercise 
of  a  reasonable  judgment  after  due  consideration  of  all  elements  en- 
titled to  consideration  and  all  pertinent  facts  and  circumstances,  and 
in  determining  the  weight  to  be  given  to  any  particular  element,  it  must 
be  determined  whether  under  the  particular  facts,  circumstances,  and 
conditions  surrounding  or  affecting  that  particular  element,  greater  or 
less  weight  attached  thereto  would  lead  to  imreasonable  or  unwar- 
ranted conclusions;  and  greater  weight  should  be  given  to  the  elements 
which  in  themselves  are  reasonable.  Re  Central  U.  Teleph.  Co.  (Ind.) 
813. 

5.  In  proceeding  to  fix  the  rates  of  a  street  railway  system,  the 
establisliment  of  a  rate  base  is  of  no  practical  interest^  where  it  is 
clear  that  rates  which  theoretically  might  produce  a  fair  return  on  a 
fair  rate  base,  could  not,  as  a  practical  matter,  be  put  into  effect^ 
since  they  would  exceed  the  value  of  the  service  and  lesult  in  the  loss 
of  revenue.    Re  San  Diego  Electric  R.  Co.   (Cal.)  86. 

2.  Original  coM  as  measure. 

Discussion  of  investment  as  element  to  be  considered  in  ascertain* 
ment  of  fair  value  for  rate  making,  p.  991. 

6.  Prudent  investment,  although  not  the  sole  determining  U^eUir 
in  the  ascertainment  of  fair  value  for  rate  making,  is  entitled  to  great 
weight,  where  abnormal  conditi<ms  and  prices  prevail,  since  it  is  a 
better  guide  in  determining  reasonable  values.  Re  Central  U.  Teleph. 
Co.   (Ind.)  813. 

3.  Reproduction  coat  09  meoatire. 

Discussion  of  weight  to  be  given  to  cost  of  reproductkm  la 

taining  fair  value,  p.  157. 
P.U.R.1920B. 
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7.  Present-day  cost  of  reproduction  cannot  be  accepted  to  the  ex- 
clusion of  all  other  considerationa,  aa  the  Bole  guide  in  determining 
the  fair  Taltie  of  the  property  of  a  public  utility,  wh^re  such  coat  of 
reproduction  is  from  50  to  100  per  cent  in  excess  of  investment.  Re 
Central  U.  Teleph.  Co.  (Ind.)  813. 

.  8.  In  applying  the  "fair  value"  rule,  the  weight  given  to  the  cost 
of  reproduction  should  depend  in  large  measure  upon  whether  such 
cost  of  reproduction  represents  reproduction  under  normal  prices  and 
usual  or  ordinary  circumstances  and  coitditions.  He  Central  U.  Teleph. 
Co.  (Ind.)  813. 

9.  A  Taluation  based  solely  upon  unit  prices  during  war  times 
without  other  supporting  data,  furnighes  a  comparatively  limited 
measure  of  value  for  rate-making  purposes.  Fox  v.  Pine  Qrove  Elec- 
tric Light,  Heat  &  P.  Co.   (Pa.)   380. 

10.  In  making  a  physical  valuation  of  a  utility  company's  property^ 
the  "cost  of  reproduction  new"  should  be  given  consideration  in  the 
absence  of  reliable  evidence  of  actual  cost  Re  Utah  Light  4  Traction 
Co.  (Utah)  262. 

11.  It  is  not  logical  to  require  the  customers  of  a  public  utility 
to  pay  higher  rates  merely  to  enable  a  utility,  without  the  correspond- 
ing expenditure  of  a  single  dollar  towards  an  increase  in  capital  in- 
vestment, to  profit  from  a  high  level  of  prices.  Holland  ▼.  McGuire 
(Mich.)    149. 

4.  Boole  value  as  tnetimtre* 

12.  Investment  figures  cannot  be  considered  sufilciently  reliable  to 
justify  their  use  aa  a  rate  base  in  the  case  of  a  utility  whose  history 
goes  bade  beyond  the  establishment  of  proper  accounting  rules.  Be 
San  Diego  Electric  B.  Co.   (Cal.)   86. 

5.  Sale  price  as  measure. 

18.  The  purchase  price  paid  at  foreclosure  is  not  a  criterion  of  value 
for  rate  making.  Milwaukee  T.  Railroad  Ck>mmissioB  (Wis.  C.  <I%.) 
076, 

0.  Ascertainment  of  original  cost. 

14.  In  ascertaining  the  original  cost  of  a  telephone  plant,  the 
Nebraska  Commission  took  the  actual  cash  paid  in  by  stockholders, 
added  thereto  the  amount  of  unpaid  dividends  with  interest  from  the 
date  such  dividends  were  due,  and  subtracted  the  rebate  to  stockholders 
from  the  charges  made  to  nonstockholders  in  the  early  history  of  the 
utility,  with  interest  from  the  date  of  such  rebate.  Re  Hooper  Teleph. 
Co.   (Neb.)  226. 

7.  Aaoertain$neHt  of  reproduction  cost, 

D<;finition  of  reproduction  cost,  p.  269. 
Discussion  of  trend  curve  theory  of  fixing  unit  costs,  p.  154. 
P.U.R.1920B.  72 
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Discussion  of  weight  to  be  given  to  costa  based  on  statistics  coh- 
ering an  average  for  the  entire  tJnited  States,  p.  155. 

Definition  of  "original  proper  cost,"  p.  156. 

15.  Actual  cost,  where  available,  and  shown  to  be  reasonable,  should 
be  uf^ed  in  reproduction  cost  computations.  Re  Utah  Light  &  Traction 
Co.   (Utah)   262. 

16.' The  New  York  Commission,  First  District,  will  give  no  recog- 
nition to  a  valuation  based  on  an  assumed  average  of  prices  for  ten 
years  to  come  which  are  placed  at  about  40  per  cent  above  prewar 
prices.     Re  Westchester  Electric  R.  Co.    (N.  Y.  1st  Dist.)    250. 

17.  Normal  cost  new  of  the  property  of  a  public  utility,  under 
conditions  prevailing  during  the  construction  period  prior  to  1917, 
rather  than  prices  prevailing  in  1918,  should  be  used  in  determining 
the  cost  of  reproducing  a  utility  company's  property.  Re  Utah  Light 
dt  Traction  Co.   (Utah)   282. 

18.  Until  sufficient  time  has  elapsed  to  demonstrate  conclusively  that 
a  new  and  fairly  permanent  higher  price  level  has  been  reached,  "nor- 
mal" cost  of  reproduction  should  be  determined  by  costs  prevailing 
immediately  before  the  outbreak  of  the  European  war,  with  a  con- 
sideration, perhaps,  of  what  may  reasonably  be  calculated  to  be  a 
natural  trend  of  prices  had  the  war  and  other  abnormal  conditions  not 
occurred.    Re  Central  U.  Teleph.  Co.  (Ind.)   813. 

h.  Of  value  for  security  i^uptf, 

19.  The  actual  investment  less  depreciation  in  a  utility  should  be 
taken  as  the  basis  for  the  issuance  of  securities,  although  the  present 
owner  had  purchased  it  for  an  amount  considerably  less.  Smith,  Be 
(N.  Y.  2dbist.)  27. 

//.  Consideration  of  ac^yrued  depreciation. 

20.  In  the  valuation  of  a  utility  plant  for  rate  making,  a  reaiovi- 
able  deduction  must  be  made  from  cost  new  for  accrued  physieal  aad 
functional  depreciation.     Re  Freeport  Gas  Co.    (111.)   726. 

21.  Depreciation  reserve  set  aside  out  of  earnings  and  not  paid  out 
to  the  stockholders  should  be  given  full  consideration  in  arriving  at 
fair  value  of  the  utility's  property.  Milwaukee  v.  Railroad  Qommis* 
sion   (Wis.  C.  Ct.)   976. 

22.  A  return  should  not  be  computed  on  the  cost  new  less  the 
balance  in  the  company's  reserve  for  depreciation,  where  return  is 
computed  on  the  cost  new  and  the  depreciation  allowance  is  made  on 
the  sinking  fund  basis.  Milwaukee  v.  Railroad  Commission  (Wis.  C. 
Ct.)   976. 

23.  The  mere  fact  that  the  depreciation  of  railway  property  shown 
by  the  books  of  the  company  at  the  time  of  a  rate  preoeeding.  is  in 
excess  of  the  condition  per  cent  of  the  property  that  is  practically  the 
same  as  the  condition  per  cent  existing  at  the  time  of  a  prior  valuation, 
does  not  show  that  the  excess  should  be  deducted  from  the  value  of  the 
P.U.R.1920B. 
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^i-bperty  for  rate  making.     Milwaukee  v.  Railroad  Commission    (Wis. 

C;  a:)   976. 

24.  In  a  valuation  for  rate  making,  deferred  maintenance  was 
deducted  from  the  present  fair  value  of  the  property^  on  the  groimd 
that  a  customer  in  receiving  service  from  a  utility  pays  a  just  and 
reasonable  rate  for  good,  efficient  service,  and  that  in  so  far  as  the 
utility  is  permitted  to  fall  below  this  standard,  the  customer  pays 
only  for  that  which  he  receives.  Re  Utah  Light  &  Traction  Co.  (Utah) 
262. 

Ill,  Canaideration  to  he  given  to  favorable  location. 

25.  No  allowance  should  be  made  for  value  arising  from  favorable 
location  in  the  valuation  of  a  railway  company's  property.  Re  Kansaa 
City,  a  C.  &  St.  J.  R.  Co.  (Mo.)   37.  •      • 

IT.  Nonphyaicml  elemente  affeeting  voMue. 

a.  Ch)erhead  expemee. 

1.  In  general. 

Discussion  of  amounts  of  overhead  expenses  allowed  by  various 
Commissions,  p.  984. 

26.  Experience  has  demonstrated  that  an  allowance*  of  15  per  cent 
for  overheads  is  not  excessive.  Milwaukee  ▼.  Railroad  Commission 
(Wis.  C.  Ct.)  976.  .     . 

27.  No  allowance  was  made  for  development  cost,  promotor's  re- 
muneration, or  cost  of  money  other  than  interest  during  construction, 
in  a  valuation  for  rate  making  in  the  absence  of  evidence  to  justify 
the  same.    Ketterlin«s  r.  Bar  Harbor  &  U.  R.  Power  Co.  (Me.)  513. 

28.  In  the  valuation  of  the  public  utility's  property,  certain  over- 
head sums  should  be  added  to  structural  costs  for  engineering,  actual 
cost  of  acquiring  franchisee,  administration  and  legal  expenses,  interest 
during  construction,  and  other  items  which  are  necessarily  incurred 
in  the  construction  of  such  property.  Re  Utah  Light  4  Traction  Co. 
(Utah)  262. 

2.  Interest  during  construction. 

See  also  supra,  27,  28. 

Definition  of  interest  during  construction,  p.  60. 

29.  Commissions  paid  on  moneys  used  in  construction  should  not 
be  allowed  as  part  of  the  item  of  interest  during  construction,  but 
should  be  amortized  as  bond  discount.  Re  Kansas  City,  C.  C.  4  St. 
J.  R.  Co.   (Mo.)   37. 

.  30.  In  valuing  the  property  of  a  utility  for  rate  making,  interest 
on  construction  will  not  be  allowed  with  respect  to  extensions  and 
additions  to  the  property  made  from  time  to  time,  after  it  was  in 
operation,  since  these  charges  are  to  be  deducted  from  gross  income. 
Heckert  -v.  Hegins  Water  Co.  (Pa.)  390. 
P.U.R.1920B.  '  '         ' 


Digitized  by 


Google 


1140  INDEX, 

VALUATION— <jon«tm*€d. 

31.  The  actual  expenditure  for  interest  during  confitmction,  when 
ascertainable,  should  be  allowed  to  be  capitalized  in  a  valuation  of 
the  company's  property,  notwithsti^idii^g  tl^e  uf^ual  rule  is  to  allow 
6  per  cent  on  the  total  sum  for  one-half  of  the  full  time  of  construc- 
tion ;  since  this  is  a  rule  generally  applied  only  where  the  interest  paid 
during  construction  must  be  estimated*  Be  Kansas  City,  C.  C.  ft  St. 
J.  R.  CJo.   (Mo.)   37. 

32.  In  the  valuation  of  a  railway  company's  property,  interest 
during  construction  was  allowed  at  6  per  cent  on  real  estate  and  right 
of  way  for  the  full  construction  period  of  a  year  and  a  half»  and  on 
the  balance  of  way  and  structures  for  <me-hal£  of  the  construction 
period,  while  six  months'  interest  allowance  was  apportioned  on  pas- 
senger cars,  electric  equipment  of  passenger  cars  and  furniture,  and 
nine  months'  interest  on  the  balance  of  equipment  and  on  subetatloB 
buildings  and  equipment.    Re  Utah  Light  k  Traction  Co.  (Utah)  262. 

8.  Taxes  during  eonstrueUon. 

33.  In  the  valuation  of  a  railway  company's  property,  the  taxes 
on  paving  during  the  construction  period  were  disaUswed,  but  an 
allowance  was  made  for  the  taxes  on  real  estate  during  the  entire 
construction  period  of  a  year  and  a  half.  Re  Utah  Light  k  Traction 
Co.    (Utah)   262. 

4.  Co9^  of  promoting  and  flaumolng. 

See  also  Bupra»  27. 

Discussion  of  indispensable  character  of  promoter's  services  in  t^ 
creation  of  a  new  utility  enterprise,  p.  74. 

34.  Men  who  have  the  ability  to  constract  legitimate  railway  enter- 
prises are  entitled  to  a  reasonable  consideration  therefor,  but  they 
have  no  right  to  expect  an  extravagant  cme.  Re  Utah  Light  k  Trac- 
tion Co.    (Utah)   262. 

35.  An  allowance  of  5  per  cent  on  $3,878,000,  the  approximate  ini- 
tial cost  of  an  electric  railway,  was  made  for  promotion  expenses  to 
bankers  and  contractors,  in  view  of  the  fact  that  the  bankers  had  re- 
ceived brokerage,  commissions,  and  a  profit,  on  the  sale  of  securities, 
and  the  contractors  had  received  contractor's  profits  for  the  con- 
struction of  the  property.  Re  Kansas  City,  C.  C.  i  St.  J.  R.  Co.  (Mo.) 
37. 

36.  The  settlement  for  the  services  and  expenses  of  promoters  of  a 
public  utility  by  the  delivery  to  them  of  a  specified  amount  of  com- 
mon stock,  does  not  relieve  the  Commission,  in  a  valuation  of  the 
company's  property,  of  the  duty  of  making  a  reasonable  allowance  for 
such  services  and  expenses.  Re  Kansas  City,  C.  C.  ft  St.  J.  R.  Co. 
(Mo.,  37. 

37.  The  cost  of  acquiring  money  which  covers  the  cost  of  selling 
or  marketing  securities  for  the  permanent  financing  of  utility  prop- 
erty, is  a  reasonable  charge  entering  into  the  cost  of  the  property, 
and  should  be  allowed  in  valuation  proceedings,  except  in  cases  where 
this  charge  has  been  amortized,  or  has  been  recouped  from  earnings. 
Re  Utah  Light  ft  Traction  Co.  (Utah)  262. 

P.U.R.1020B. 
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5.  OrganizaUan  expen»e9* 

Discussion  of  necessitj  of  allowing  for  organization  expenses  in 
valuation  of  the  utility^s  property  for  rate  making,  p.  273. 

Discussion  of  elements  to  be  considered  in  fixing  allowance  for 
organization  expenses,  p.  593. 

38.  An  allowance  of  3  per  cent  for  organization  expenses  of  a  large 
water  company  is  not  excessive.  Biddeford  k  S.  Water  Co.  y.  Itself 
(Me.)   580. 

39.  In  valuini^  the  property  of  a  public  utility,  an  allowance  should 
be  made  for  organization  expenses,  although  there  is  nothing  in  the 
nature  of  property  in  existence  which  the  company  is  using  in  its 
service  to  the  public  which  represents  such  an  expenditure,  since  such 
an  expense  must  necessarily  have  been  incurred,  and  refusal  to  make 
such  an  allowance  would  deprive  the  owners  or  stockholders  of  money 
actually  put  into  the  completed  plant.  Biddeford  &  S.  Water  Co.  v. 
Itself  (Me.)  580. 

40.  A  claim  in  an  amount  equal  to  2  per  cent  of  the  total  con- 
struction cost  for  preliminary  engineering  and  legal  cost  accruing 
before  actual  construction  of  work  began,  was  held  excessive,  in  the 
valuation  of  a  railway  company's  property.  Re  Utah  Light  &  Trac- 
tion Co.  (Utah)   262. 

41.  No  allowance  should  be  made  in  the  valuation  of  a  railway 
a>mpany's  property  for  the  cost  of  forming  the  construction  organiza- 
tion, as  to  work  done  by  the  contractor,  since  this  is  covered  by  the 
^contractor's  profit    Be  Utah  Light  &  Traction  Co.  (UUh)  262. 

0,  Bngineering  and  muperintendence* 

See  also  supra,  28. 

42.  An  allowance  of  $5,779  for  supervision  of  construction  of  an 
electric  property  valued  at  less  than  $40,000  is  excessive.  Fox  ▼. 
Fine  Grove  Electric  Light,  Heat  k  P.  Co.   (Pa.)   380. 

43.  In  the  valuation  of  a  gas  plant,  an  allowance  should  be  made 
for  the  services  of  an  experienced  gas  plant  builder  who  had  devoted 
his  time  to  the  construction  of  the  plant.  Holland  v.  McQuire  (Mich.) 
149. 

44.  In  a  valuation  proceeding,  an  allowance  should  be  made  for 
the  services  of  the  men  who  supervise  the  construction  of  the  plant, 
<but  only  for  the  time  covering  the  period  of  construction.  Heckert  T. 
Begins  Water  Co.  (Pa.)  390. 

7.  Cost  of  recruiting  labors 

46.  An  allowance  of  4  per  cent  on  labor  cost,  exclusive  of  contract 
work,  was  made  for  the  cost  of  recruiting  labor  in  the  valuation  of  a 
railway  company *8  property.    Re  Utah  Light  k  Traction  Co.  (Utah) 
262. 
P.U.R.1920B. 
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8.  Contingeneiea  and  onU^BionB* 

46.  In  the  valuation  of  a  railway  company's  property,  no  allow- 
ance was  made  for  omissions  on  the  theory  that  there  is  invariably 
an  under  count,  since  an  over  count  is  equally  likely  to  occur.  Re 
Utah  Light  &  Traction  Co.  (Utah)   262. 

47.  In  the  valuation  of  a  railway  company's  property,  no  allowance 
was  made  for  contingencies  on  the  ground  that  ^vhatever  delays,  dis- 
asters, corrections  of  mistakes,  change  of  plans,  overtime,  etc.,  actually 
had  occurred,  had  already  been  included  in  other  costs.  Re  Utah 
Light  AT  Traction  CJo.  (Utah)  262. 

48.  In  the  valuation  of  a  railway  company's  property,  an  allow- 
ance was  made  to  cover  hidden  and  concealed  work,  for  the  reason  that 
changes  and  extensions  are  very  often  made  during  the  actual  construc- 
tion work,  which  by  their  nature  are  inaccessible  and  for  which  no 
corrected  records  are  available.  Re  Utah  Light  &  Traction  Co.  (Utah) 
262. 

h.  Discount  an  securities  and  "brokerage, 

49.  Discount  on  stocks  should  neither  be  capitalized  nor  amortized 
out  of  earnings.    Re  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  (Mo.)  37. 

50.  Discount  on  bonds  should  not  be  capitalised,  but  should  be 
amortized  out  of  earnings.  Be  Kansas  City,  C.  C.  &  St.  J.  R.  Co. 
(Mo.)  37. 

51.  Bond  discount  should  not  be  included  in  a  fixed  capital  charge 
for  rate-making  purposes.    Heckert  v.  Begins  Water  Co.   (Pa.)  390. 

F.  Items  and  expenses  chargeable  to  capital. 

62.  Items,  such  as  "stove  runs,"  "reorganization  expenses,"  and  "new 
business  expenses,"  should  be  charged  to  operating  expenses  rather 
than  to  property  account.     Holland  v.  McOuire   (Mich.)   149. 

53.  Interest  on  borrowed  money  and  interest  on  merchandise  from 
time  to  time,  is  not  an  item  of  fixed  capital  but  an  item  to  be  deducted 
from  gross  income.    Heckert  ▼.  Hegins  Water  Co.  (Pa.)  390. 

54.  Expenditures  by  a  railroad  company  for  new  track,  additional 
ballast,  depots,  cars,  etc.,  are  a  proper  ci^ital  charge.  Re  Kansas 
City,  C.  C.  k  St.  J.  R.  Co.  (Mo.)  87. 

55.  In  arriving  at  the  amount  due  to  stockholders  because  of  un- 
paid dividends,  the  Nebraska  Commission  allowed  10  per  cent  for  the 
early  years  of  the  utility,  not  only  for  the  purpose  of  paying  a  fair 
return  upon  the  mcmey  invested,  but  also  to  compensate  the  directors 
and  stockholders  for  services  rendered  for  which  they  were  not  paid. 
Re  Hooper  Tekph.  Co.  (Neb.)  225. 

56.  The  right  to  capitalize  the  cost  of  acquiring  a  railroad  route 
located  and  adopted  by  another  company,  cannot  be  denied  on  the 
theory  that  this  involves  merely  the  acquisition  of  franchise  ri^ts.. 
Re  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  (Mo.)  37. 

P.UJi.l920B. 
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§7.  The  amount  of  a  settlement  made  in  good  faith  in  oompTomise 
of  an  action  for  the  wrongful  appropriation  of  a  railroad  location,  to- 
gether with  the  amount  expended  in  the  defense  and  settlement  of  the 
ease»  was  held  a  -proper  capital  expenditure  of  the  deieitdant  railway 
companr  in  the  valuation  of  the  latter's  property.  Be  Kansas  City, 
a  C.  ASt.  J.  R.  Co.  (Mo.)  »?• 

VI,  Valuaiion  of  particular  hinds  of  tangihle  property. 
«.  Property  not  used  or  usefuU 

1,  In  general,  i 

68.  In  Taluing  the  property  of  a  gas  company,  an  allowance  should 
be  made  for  property  which  is  in  use  as  a  reserre.  Holland  t.  Mc- 
Guire    (Mich.)    149. 

59.  In  the  valuation  of  the  property  of  a  gas  company,  no  allow- 
ance should  be  made  for  a  compressor  tank  which  is  not  on  the  prop- 
erty of  the  utility  and  has  never  been  used  by  it,  and  there  is  no  indi- 
cation of  its  ever  being  used  or  needed.  Holland  v.  McGuire  (Mich.) 
149. 

60.  Land  purchased  as  a  site  for  an  office  building  and  held  for 
Six  years  without  improvement,  should  not  be  included  in  the  value 
of  a  telephone  company's  property  for  rate  making,  in  the  absence  of 
evidence  that  the  land  will  be  used  for  such  purpose  within  a  reason- 
able time.  Re  Freeport  Gas  Co.   (111.)   726. 

2,  Superseded  or  ohsolescent  property, 

61.  No  allowance  should  be  made  on  account  of  superseded  prop- 
erty in  the  valuation  of  utility  property,  except  for  such  as  has  been 
superseded*  since  the  existing  ownership  began.  Re  Utah  Light  A 
Traction  Co.    (Utah)   262. 

62.  In  valuing  the  property  of  a  water  company,  an  allowance  must 
be  made  for  an  abandoned  spring  and  pipe  line,  which  had  become 
obsolete,  but  which  the  company  had  not  been  financially  able  to 
charge  off.    Biddefwd  A  8.  Water  Co.  v.  Itself  (Me.)  580. 

8,  Investment  in  excess  of  present  needs. 

63.  In  valuing  the  property  of  a  gas  company,  a  deduction  should 
be  made  in  the  cost  of  a  compressor  tai^,  which  is  unnecessarily  heavy 
in  construction,  and  much  larger  than  the  use  to  which  it  is  put 
Holland  y.  McGuire  (Mich,)  149. 

64.  Only  one-fifth  of  the  total  amount  of  expenditures  for  enlarged 
plant  facilities  was  aUowed'to  be  added  to  the  rate  base  for  a  single 
year,  where  it  appeared  that  such  faciUtie«  would  not  be  fully  utilized 
for  a  period  of  five  years.    Re  Modesto  Gas  Co.  (Cal.)  920. 
P.UJ1.1920B.  '       • 
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h»  Property  not  owned, 

65.  Leased  property,  wherever  it  is  proTen  to  be  used  and  useful 
for  traction  purposes,  should  be  included  in  the  inventory  of  a  trac- 
tion company's  property.    Re  Utah  Light  &  Traction  Co.  (Utah)  262. 

o.  Donated  property, 

66.  The  Talue  of  land  acquired  by  donations  should  be  allowed  to 
be  capitalized  in  a.  valuation  of  a  railway  company's  property.  Be 
Kansas  City,  C.  C.  <fc  St.  J.  R.  Co.  (Mo.)  37. 

d.  Lands. 
1.  In  general. 

67.  The  best  measure  of  market  value  of  a  railway  company's  land 
vsed  for  right  of  way,  is  the  average  of  the  amounts  paid  and  volun- 
tarily accepted  by  the  landowners  from  whom  the  company  acquired 
its  right  of  way.    Re  Kansas  City,  C.  C.  k  St.  J.  R.  Co.  (Mo.)  37. 

2.  Appreciation. 

68.  It  is  proper  to  recognize  the  appreciation  of  land  values  in  % 
valuation  of  utility  property  for  rate  making.  Milwaukee  v.  Railroad 
Commission  (Wis.  C.  Ct.)  976. 

e.  Working  capital. 

Definition  of  working  capital,  p.  164. 

Definition  of  working  capital,  p.  283. 

Definition  of  working  capital,  p.  452. 

Discussion  and  analysis  of  methods  of  arriving  at  amount  of  work- 
ing capital  needed  by  telephone  company,  p.  452. 

Discussion  of  method  of  estimating  working  capital  by  average 
monthly  difference  between  current  assets  and  current  liabilities,  plus 
stores  and  supplies,  and  cash  on  hand  and  in  the  bank,  p.  60. 

69.  In  fixing  tentative  values  for  rate  making,  no  separate  allow- 
ances were  made  for  going  value  or  working  capital,  but  liberal  con- 
sideration was  given  to  these  elements  of  value.  Re  Central  U.  Teleph. 
Co.  (Ind.)  813. 

70.  The  sum  of  $199,458.21  was  allowed  as  the  working  capital 
of  a  street  railway,  the  value  of  whose  {Property  was  found  to  be 
$8,744,425.52.    Re  UUh  Light  k  Traction  Co.  (Utah)  262. 

VII.  Valuation  of  particular  hinds  of  intangible  propeiftg. 
••  Going  value. 
i.  In  general. 

Definition  of  going  value,  p.  163. 
P.U.R.1920B. 
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Statement  that  one  of  the  elements  entering  into  going  value  is 
early  losses,  p.  163. 

71.  The  element  of  going  value  must  be  given  consideration  in 
valuations  both  for  purchase  and  for  rate  making.  Milwaukee  v.  Rail- 
road Commission  (Wis.  C.  Ct.)  976. 

72.  The  value  of  a  completed  operating  plant  earning  money  over 
the  sum  or  value  of  its  component  parts,  is  an  element  of  value  to  be 
taken  into  consideration  in  fixing  the  fair  present  value  of  utility 
property.    Re  Kansas  City,  C.  C.  &  St.  J.  R.  Co.   (Mo.)   37. 

73.  Going  value  should  be  considered  in  determining  tbe  value  of 
gas  property  for  rate-making  purposes,  where  the  testimony  sho\^ 
that  the  plant  has  been  well  kept  and  is  in  good  working  condition,  and 
it  is  self-evident  that  the  plant  has  a  greater  value' at  tlie  ^[vresent  time 
with  its  established  business  than  it  had  when  first  built.  Holland  v. 
McGuire  (Mich.)  140. 

74.  In  tbe  valuation  of  a  gas  eompany's  property  lor  rate  making, 
no  separate  allowance  was  made  for  going  value,  but  in  finding  the 
fair  rate-making  value,  the  Commission  took  into  consideBOtion  the 
fact  that  there  is  an  element  of  value  in  an  assemlded  and  established 
plant  doing  business  and  earning  money.  Re  Freeport  Qas  Co.  (111.) 
726. 

I  2.  Ascertainment, 

Statement  that  it  fs  i  general  rule  that  going  value  must  be 
proven,  p.  163. 

75.  No  general  rule  can  be  laid  down  for  the  ascertainment  of  going 
value,  which  must  be  arrived  at  only  upon  the  exercise  of  the  best 
judgment  of  the  Commission  after  the  consideration  of  all  relevant 
facts.    Re  Utah  Light  t  Traction  Co.  (Utah)  262. 

76.  While  going  concern  value  is  a  thing  to  be  reckoned  with  in 
the  valuation  of  utility  property,  its  valuation  should  not  include 
deficits  arising  prior  to  the  time  the  present  owners  acquired  title. 
Re  Utah  Light  &  Traction  Co.  (Utah)  262. 

77.  In  the  valuation  of  an  electric  railway  company's  property,  the 
Missouri  Commission  considered  the  Wisconsin  or  deficit  method  ot 
ascertaining  the  cost  of  developing  the  business,  together  with  all  of 
the  other  factors  or  elements  of  value,  without  adopting  it  in  prefer- 
ence to  other  theories,  in  calculating  going  value.  Re  Kansas  City, 
C.  C.  &  St.  J.  R.  Co.  (Ma)  S7. 

78.  An  allowance  for  going  concern  value  bafsed  on  the  estimated 
present  time  cost  of  establishing  the  business,  was  rejected  both  as 
to  the  total  allowance  claimed  and  the  method  used  in  calculating 
same,  on  the  ground  that  it  would  be  unreasonable  to  base  going  con- 
cern value  on  the  imaginary  cost  of  presently  reproducing  a  business 
which  will  never  be  entirely  reproduced.  Re  Central  U.  Teleph.  Co. 
(Ind.)  813. 

79.  Duplicated  cost  of  paving,  due  to  civic  improvements,  should 
be  considered  under  the  head  of  development  expenses  in  the  valuation 
P.U.R.1920B. 
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of  a   railway  company's  property.     Re  Utah   light  ft  Traction   Co. 

(Utah)  262. 

80.  The  public  cannot  bef  required  perpetually  to  make  good  deficits 
arising  from  extensions  into  unprofitable  territory  by  the  capitaliza- 
tion of  such  deficits  as  a  development  cost.  Re  Utah  Light  k  Traction 
Co.  (Utah)  262. 

"b.  Contracts, 

DiscuBsioa  of  propriety  of  capitalization  of  faTOfable  contract  in 
a  Taluation  of  the  utility's  property,  p.  70. 

VAIiUS  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  return,  see  Rbtubn,  23,  24. 
Necessity  for  establishing  rate  base  where  fair  return  would  re* 
quire  rate  beyond  the  ralue  of  the  aerrioe^  aee  Valuation,  6. 

VERBAIi  CONTRACTS. 

See   CONTBAOTS.  ' 

WAGES. 

Commission   to   consider   street    railway   rates   when    arbitrating 

wages  to  employees,  see  Return,  10. 
Wagea  and  talariea  aa  operating  expenaei,  aee  BBTUBsr,  10*12. 

WAR. 

Inadequate  serrice  caused  by  war  eoiiditi<Mi8  aa  affecting  admis- 
sion of  competition,  see  Monopolz  and  Coicpbtition,  5. 
War  labor  clauses  to  be  eliminated  from  rate  aehedules,  see  Rates, 

WAREHOUSES. 

Issuance  of  securities  for  construction  of,  see  SnousiTr  IsauH,  1. 

WASHUrOTOH. 

Power  of  Commission  to  grant  reparation,  see  RiPABATfoy,  2. 

WATER. 

Jurisdiction   of  Missouri  Commission   ov«r  private   corporattona 
f  polluting  streams  from  which  water  company  takes  its  sup* 

ply,  see  Coicmissions,  8. 
Effect  of  oral  contract  as  to  amount  and  price  of  water^  see  Cosr- 

tracts,  2,  3. 
Depreciation  of  water  plant,  see  Dcpsegiation,  16^ 
Land  company  owning  stock  of  water  company  as  public  utilitj, 

see  Public  Utilities,  3. 
Jurisdiction  under  Colorado  Constitution  as  between  Commission 

and  Boards  of  County  Commissionera  over  water  rates  otlier 

than  for  irrigation,  see  Rates,  18. 
P.U.R.1920B. 
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Validity  of  contract  to  furnish  water  at  cost  in  consideration  for 

water  on  property  belonging  to  consumers,  aee  Rates,  33. 
Rates  for  Are  protection,  see  Rates,  76,  77. 
Reaaonableness  of  return  of  water  company,  see  Return,  41. 
Power  of  Commission  to  require  water  company  to  install  mains 

and  hydrants  for  fire  protection  in  municipalities,  see  Sbbv- 

ICE,  3. 
Water  company  not  required  to  render  standby  service  solely  to 

large  consumer,  see  Service,  30. 
Pollution  of  stream  by  oil  company,  see  Service^  31. 
Extension  of  water  service,  see  Service,  32,  33. 

WEAR  AND  TEAR.  ^ 

As  an  element  of  depreciation,  see  Depreciation,  5« 

WXREIXSS. 

Return  of  wireless  department  not  considered  in  fixing  telephone 
rates,  see  Return,  25. 

WIRES  AlfB  CABUto. 

Approval  of  franchise  of  street  railway  providing  for  overhead 
trolley  wires,  see  Street  Railways,  L 

wiscoNsnr. 

Power  of  Commission  to  change  contract  or  franchise  rates,  tee 
Constitutio-xal  Law,  7. 

Wisconsin  or  deficit  method  of  ascertaining  early  losses,  see  Val- 
uation, 76,  77,  80. 

WORKING  CAPITAI- 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  69,  70. 

WRITTEN  CONTRACT. 

See  Contracts. 

ZONES. 

Zone  system  of  telephone  rates^  see  Rates,  01. 
P.U.R.1920B. 
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